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AUDIT SUBCONTRACT

4025.1
Approval.--In accordance with the "Subcontracting and Prior Approval" article of the Contract between the Secretary of Health and Human Services and you, any subcontracting involving a function or duty requires prior written approval.  Accordingly, the subcontract for provider audit requires such approval and should be submitted to the appropriate RO.

4025.2
Routing of Audit Subcontracts.--Submit proposed audit subcontracts directly to RO servicing your area.  If your contract responsibilities extend beyond regional boundaries, submit them as follows:

o
Subcontracts by the Blue Cross Plans are submitted by the Blue Cross Association to the RO servicing the area in which the Plan's principal place of business is located.

o
Subcontracts originating from other multi-regional intermediaries are submitted to the RO servicing the area in which the intermediary's home office is located.

4025.3
Required Documentation.--Submit the model audit subcontract forms along with the following.

o
Your justification for selecting the proposed audit firm.

o
Copies of proposals from one or more additional audit firms.

o
A certification by you to read as follows:  our approved budget contains or will contain sufficient funds for the amount requested for this subcontract.

o
A statement of your estimated percentage of time and costs, if any, to be shared by third parties.

NOTE:
Only that portion of total costs for which Medicare is responsible should be reflected as "Total Medicare Cost."

4025.4
Competition.--The provisions of the prime contract require the use of competitive proposals to the maximum practical extent in the award of subcontracts. Obtain proposals from small and minority audit firms and consider their proposals in light of the factors listed below, to the extent that you find it to be consistent with the efficient performance of the audit function.
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The lowest price or lowest cost is the primary deciding factor in source selection, and you must justify a selection other than the low bidder.  However, award of an audit subcontract may properly be influenced by the proposal which promises the greatest value in terms of:

o
Anticipated performance - compliance with Medicare regulations and procedures.

o
Ultimate productivity - compliance with terms of the contract.

o
Consideration of the existing and potential workload of the prospective audit firm.

o
Qualified staff capable of performing Medicare audit.

o
Prior performance in Medicare audits.

o
Reputation of the audit firm.

o
Location of offices.
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4026.
MODEL AUDIT SUBCONTRACT FORM

THIS CONTRACT between                                   , hereinafter referred to as the "Intermediary" and                         hereinafter referred to as the "Audit Firm" shall begin on                         , and shall end on                                  .


ARTICLE I

Auditing Services
A.
1.
To the extent directed by the Intermediary, the Audit Firm shall examine the records of those providers of services designated by the Intermediary, and shall report any matters noted in the course of the examination which reflect upon the allowability of costs reported by the providers.  Such costs are defined in Section 1861 (v) of the Social Security Act, as amended, hereinafter referred to as the "Act," and in the Principles of Reimbursement for Provider Costs (42 CFR 405.465 - 405.482 and 42 CFR 413.1 -413.178), hereinafter called "Principles." Based on Public Law 94-505, audits performed under the Act must adhere to the applicable Standards for Audits of Governmental Organizations, Programs, Activities, and Functions issued by the Comptroller General of the United States.  These standards are covered in §4112 of HCFA Publication 13-4.

2.
The audit for each provider shall commence and be completed within the timeframes specified in Appendix B.  A request for an extension of time must be in writing and will be allowed only for "good cause" as determined by the Intermediary.  Any delays arising out of causes which are beyond the control and without the fault or negligence of the audit firm shall constitute "good cause" for an extension of time to complete an audit.

3.
The Audit Firm may, with Intermediary approval, undertake preliminary work prior to the official commencement of the audit.

B.
The Audit Firm shall audit designated providers as indicated in Appendix B in accordance with Generally Accepted Auditing Standards applicable in the circumstances. The Intermediary will provide written instructions as to the extent of the audit, as well as the maximum number of hours allocated for the audit.  For the purpose of this Article, if the Audit Firm is an independent Certified Public Accounting (CPA) Firm it must meet the criteria for independence in the Code of Professional Ethics published by the American Institute of Certified Public Accountants.  Further, the Audit Firm will promptly disclose to the Intermediary, in writing, any auditing or Management Advisory Services (MAS) rendered to a provider which the Intermediary directs it to audit.
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C.
Where the Audit Firm has conducted an examination, the Audit Firm's report must include the following:

1.
Audit workpapers detailing work performed which supports the audit findings.

2.
Audit adjustments prepared in the format required by the Intermediary, as prescribed by the Health Care Financing Administration (HCFA), to be discussed with provider officials.  The Audit Firm will be present at these meetings.

D.
The Audit Firm agrees to advise the Intermediary, as soon as possible, of any matters coming to its attention during the course of the audit which, in the Audit Firm's opinion, indicate the need for additional auditing.  Such advice shall be in sufficient detail so as to enable the Intermediary to establish the need for additional work.  As time is of the essence, the Intermediary will respond orally before the end of two business days following receipt of such advice and confirm in writing.

E.
Final acceptance for all work called for herein will be made by the Intermediary when it determines that all technical requirements under the contract have been satisfactorily met.  Any corrections or adjustments necessitated by the Audit Firm's failure to comply with the specifications will be made at no additional expense to the United States Government.

F.
All audit work to be performed under this Contract shall be performed directly by members or employees of the Audit Firm and no functions shall be subcontracted to any other person or firm, unless approved in advance, in writing, by the Intermediary and HCFA.  The Audit Firm agrees not to assist any provider of services for which it is performing the Medicare audit under this Contract in the resolution of any dispute between the provider of services and the Intermediary or HCFA, arising as a result of any audit performed under this Contract.


ARTICLE II

Compensation for Services Performed Under This Contract
A.
The Intermediary shall compensate the Audit Firm for its direct and indirect audit time, travel, and incidental audit expenses.  Direct audit time is defined as the time of personnel specifically spent in the conduct of an audit under the terms of this Contract.  Indirect time is time spent by personnel in relation to audits under this Contract of two or more providers which cannot be specifically identified with the audit of either provider.

The Audit Firm agrees to furnish the total number of hours of audit work at the rate and total dollar amount not exceeding those specified in Appendix A, and to audit those providers as directed by the Intermediary.  The audit firm shall be paid an hourly rate,
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reasonable incurred travel costs and incidental out-of-pocket expenses, as compensation for the work performed under this contract, subject to the limitations of this Article.  The Audit Firm shall not be compensated when the total amounts of its charges exceed the dollar amount specified in Appendix A.  The Audit Firm shall not be compensated for any audit work performed at a provider of services after it has been directed by the Intermediary not to initiate that audit or to discontinue audit work in progress.  Audit Firms shall not charge training of their staff to this Contract.

B.
The Intermediary shall reimburse the Audit Firm for all reasonable incurred travel costs in accordance with the guidelines for travel in the Federal Acquistion Regulations (FAR) §31.205-46, as outlined in subparagraphs 1 and 2 below.  Travel costs are those expenses for transportation, lodging, subsistence, and related items incurred by any member or employee of the Audit Firm in the performance of functions under this Contract.  Such costs may be charged on an actual basis, a per diem or mileage basis in lieu of actual costs incurred, or a combination of the two.  The method used shall apply to an entire trip and not to selected days of the trip.

1.
Costs incurred for lodging, meals and incidental expenses shall be considered to be reasonable and allowable only to the extent that they do not exceed on a daily basis the maximum per diem rates in effect at the time of travel as set forth in the Federal Travel Regulations.

2.
Airfare costs in excess of the lowest customary standard coach, or equivalent airfare offered during normal business hours are unallowable except when such accommodations require circuitous routing, require travel during unreasonable hours, excessively prolong travel, result in increased cost that would offset transportation savings, are not reasonably adequate for the physical or medical needs of the traveler, or are not reasonably available to meet mission requirements.

C.
The Audit Firm's hourly rates for services to be performed by its members and employees under this Contract shall not exceed those specified in Appendix A.

D.
The Audit Firm shall submit to the Intermediary, at least monthly, billings for total services rendered, showing Hourly Rates times the Number of Hours, with separate entries for total travel and incidental out-of-pocket expenses.  In addition, the Audit Firm shall attach to each monthly billing a listing of the providers to which the billing applies and the audit fees associated with each provider, including the corresponding hour(s). Included in the listing, as separate items, shall be the cost of indirect time and incidental expenses so that the total shown will agree with the total in the monthly billing.  Within 30 calendar days after the completion or termination of an audit, the Audit Firm will submit a summary of the direct time for performing the audit of that provider.  Within 30 days after the completion of this Contract, the Audit Firm shall submit a summary of indirect time for each provider of services audited under this Contract.  The Intermediary shall make prompt payment to the Audit Firm, upon receipt of monthly billings, to the extent such compensation, travel, and incidental out-of-pocket expenses are supported under this Article; however, the Intermediary must be satisfied with the quality of the audit before final settlement.  
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E.
When the Audit Firm is delinquent in submitting any workpapers as required under Article I.A., and C., of this Contract, the Intermediary shall have the right to suspend all payments to the Audit Firm until such time as the Intermediary determines that the Audit Firm is current in processing audits to completion and in submitting workpapers.  The Audit Firm shall be considered current when it meets the requirements of Article I.A.2 regarding the submission of workpapers.

F.
The Audit Firm shall maintain adequate accounting records covering the funds received under this Contract.  The Audit Firm agrees that the Intermediary until 3 years after final payment for the term of this Contract, shall have access to and the right to examine, upon reasonable notice, the records involving transactions related to this Contract.

G.
This contract does not provide for indemnification of the Audit Firm or any of its directors, officers or other employees for its wrongful acts or conduct stemming from the Medicare audit.  Thus, in the event of a lawsuit or administrative proceeding the Audit Firm is totally responsible for any adverse judgments or awards rendered against it and/or related costs and legal fees.


ARTICLE III


Amendments Due to Increases in Charges
If, during the term of this Contract, the Audit Firm determines or anticipates that its charges in carrying out the terms of this Contract will exceed the total amount stated in Appendix A, it shall request, in writing, that the Intermediary provide a funding increase and shall furnish adequate data to support such request.

A.
If the requested increase, by itself, does not exceed $10,000, or when added to previous Contract increases does not exceed fifteen percent of the total Contract amount, the Intermediary shall determine within seven calendar days the extent to which the increase will be made.  The Contract will then be amended to reflect the appropriate amount of increase. 

B.
If the requested amount of increase exceeds $10,000, or when added to previous increases on this Contract exceeds fifteen percent of the total Contract amount, the Intermediary shall forward the Contract amendment to HCFA for approval.
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ARTICLE IV

Amendments Due to Increase and/or


Decrease in Number of Providers of Service
A.
The Intermediary and the Audit Firm may at any time agree to increase or decrease the number of providers to be audited under this Contract, as specified in Appendix B.

B.
The Intermediary shall have the right to reduce the number of Audits of providers as specified in Appendices A and B, or to direct that audit work in progress be discontinued, upon the giving of prior written notice to the Audit Firm.  The reduction or direction to discontinue work shall become effective on the date specified in the notice.  

C.
In the event of any increase or decrease in the number of providers to be audited under this contract as specified in Appendices A and B, which does not cause a complete termination of this Contract, the Audit Firm and the Intermediary agree that the total estimated maximum amount stated in Appendix A shall be appropriately adjusted.

D.
The Intermediary's obligation under the contract is contingent upon the availability of appropriated funds from which payment for contract purposes can be made.


ARTICLE V

Questions and Interpretations
The Audit Firm shall refer questions of interpretation of the Act or Principles of Medicare Reimbursement to the Intermediary and the written reply of the Intermediary will be considered as conclusive.


ARTICLE VI

Term of the Contract
The term of this Contract shall begin and end on the dates cited on page 1.  If the cost report for any provider of services is received by the Audit Firm during the term of this Contract, at a time when completion of the audit by the ending date of the contract is not possible, the Audit Firm will continue to assist in performing the audit under this Contract if sufficient audit hours and money are still available.  (See Article II, Paragraph A.)


ARTICLE VII

Termination of Contract
A.
The Intermediary and the Audit Firm may terminate this Contract at any time by mutual consent.
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B.
This Contract shall automatically be terminated when the services described in Article I have been completed for all providers of services for which cost reports have been received by the Audit Firm during the term of this Contract.  In the event the Intermediary reduces the number of audits specified in Appendix B to be performed under this contract, the contract shall be terminated upon the completion of all remaining audits.

C.
In the event of any termination under this Article or under any other provision of this Contract, the Audit Firm shall, as promptly as possible, but not later than 30 calendar days after the date of such termination, submit a summary including the direct time for provider audit work performed, travel, incidental out-of-pocket expenses, and any indirect time chargeable under this Contract.


ARTICLE VIII

Disputes
Except as otherwise provided in this Contract, any dispute concerning a question of fact arising under this Contract, which is not disposed of by agreement, shall be decided by an official authorized to bind the Intermediary who shall mail or otherwise furnish a copy of the decision to the Audit Firm. 


ARTICLE IX

Appendices
Appendix A, Appendix B, and the "Addendum to Subcontracts Under the Health Insurance for the Aged and Disabled Act" attached hereto, are made a part of this Contract.


ARTICLE X

Contract and Amendment Approval
The Intermediary and the Audit Firm acknowledge that this Contract, and any amendments over $10,000 or exceeding fifteen percent of the total contract amount are not to be effective until approval, in writing, by the Secretary.
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IN WITNESS WHEREOF, the parties hereby execute this agreement this 

               day of              19              .

  (Audit Firm)

  (Address of Audit Firm)

By:
                              


(Signature)  (Title)



   (Intermediary)

By:
                              


(Signature)   (Title)

*
                              


(Blue Cross/Blue Shield 



   Association)

By:
                              


(Signature)    (Title)

Approved:

Secretary of Health and Human Services

By:                                
   Signature

   (Title)

This                day of                    19         
*When Applicable
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4027.
APPENDIX A - HOURLY RATE OF AUDIT FIRM PERSONNEL


APPENDIX A


HOURLY RATE OF AUDIT FIRM PERSONNEL

CATEGORY OF COSTS
HOURLY RATE
HOURS
AMOUNT
Flat Rate

Travel Costs

Incidental Costs

Total
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4028.
APPENDIX B - LIST OF PROVIDERS OF SERVICES TO BE AUDITED

Name of Provider &

Estimated Audit



Estimated
Travel
Incidental

Completion Date 
City
FYE
Hours
Amount
Cost
Costs
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4029.
ADDENDUM


Addendum to Subcontract Under the 


Health Insurance for the Aged and Disabled Act


 (42 U.S.C., Chapter 7, Supp., as Amended)

The clauses of this Addendum are a part of and are applicable, as indicated, to the subcontract by and between                                   , hereinafter referred to as the "Contractor" and                                             , hereinafter referred to as "Subcontractor."  The term "Secretary" as used herein, means the Secretary of Health and Human Services or his delegate unless specified otherwise.


TABLE OF CONTENTS

Clause No.
Title
Page No.


Section I

I
Facilities Nondiscrimination Clause
4-203

II
Disclosure of Information
4-204

III
Automatic Termination of Subcontract Clause
4-204

IV
Liquidated Damages in Subcontracts
4-205

V
Privacy Act
4-205

VI
Cost and Pricing Data
4-206


Section II

VII
Subcontracting of Responsibilities
4-206

VIII
Inspection
4-206

IX
Rights in Data
4-206 

X
Subcontractor as Common Subcontractor
4-208 

XI
Modification of Subcontract
4-209

XII
Regulations and General Instructions
4-209

XIII
Prohibition Against Billing Services
4-209


Section III


Federal Acquisition Regulation Clauses (FAR)

52.222-26
Equal Opportunity
4-210

52.219-8
Utilization of Small Business Concerns and Small


Disadvantaged Business Concerns 
4-210

52.219-9
Small Business and Small Disadvantaged

Business Subcontracting Plan
4-209
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52.220-3
Utilization of Labor Surplus Area Concerns
4-210

52.220-4
Labor Surplus Area Subcontracting Program
4-210

52.222-21
Certification of Nonsegregated Facilities
4-210

52.222-35
Affirmative Action for Special Disabled and

Vietnam Era Veterans
4-211

52.222-36
Affirmative Action for Handicapped Workers
4-211

    3.502
Fees or Kick-Backs by Subcontractors
4-211

52.219-13
Utilization of Women-Owned Small Businesses
4-211

52.215-1
Examination of Records by Comptroller General
4-211

NOTE:
If there are any questions by the Subcontractor as to the applicability of the above clauses to this subcontract or whether the Subcontractor will be performing under this subcontract one of the Medicare "functions" or other responsibilities requiring prior approval of the Secretary as provided in the Medicare agreement between the Contractor and the Secretary, clarification should be requested from the Contractor in writing prior to execution hereof.
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SECTION I

The clauses in ' I are applicable to this subcontract (and to lower tier subcontracts hereunder) unless excluded by the virtue of the lead-in language or other provisions contained in the body of the individual clauses.


Clause I


FACILITIES NONDISCRIMINATION CLAUSE

The following provisions are applicable if this subcontract is for the lease of real estate:

"As used in this clause, the term "Facility" means stores, shops, restaurants, cafeterias, restrooms, and any other facility of a public nature in the building in which the space covered by this lease is located."

"The lessor agrees that he will not discriminate by segregation or otherwise against any person or persons because of race, color, religion, sex, or national origin in furnishing or by refusing to furnish, to such person or persons, the use of any facility, including any or all services, privileges, accommodations, and activities provided thereby.  Nothing herein shall require the furnishin to the general public of the use of any facility customarily furnished by the lessor solely to tenants, their employees, customers, patients, clients, guests and invitees."

"It is agreed that the lessor's noncompliance with the provisions of this clause shall constitute a material breach of this lease.  In the event of such noncompliance, the lessee in acquiring substitute space.  Substitute space shall be obtained in as close proximity to the lessor's building as is feasible and moving costs will be limited to the actual expenses thereof as incurred."

"The lessor agrees to include, or to require the inclusion of the foregoing provisions of this clause (with the terms "lessor" and "lessee" appropriately modified) in every agreement or concession pursuant to which any person other than the lessor operates or has the right to operate any facility.  Nothing herein contained, however, shall be deemed to require the lessor to include or require the inclusion of the foregoing provisions of this clause in any existing agreement or concession arrangement or one in which the contracting party other than the lessor has the unilateral right to renew or extend the agreement or arrangement, until the expiration of the existing agreement or arrangement and the unilateral right to renew or extend.  The lessor also agrees that it will take any and all lawful actions as expeditiously as possible with respect to any such agreement as the contracting agency may direct to enforce this clause, including but not limited to termination of the agreement or concessions and institution of court action."

Rev. 23
4-203

4029 (cont.)
AUDITS
09-87


Clause II


DISCLOSURE OF INFORMATION

This clause is applicable to this subcontract and to any lower tier subcontract hereunder if it provides for the performance of any of the functions required for the administration of the Medicare agreement between the Contractor and the Secretary, and to any other subcontract where the subcontractor, its agents, officers, or employees might reasonably be expected to have access to information within the purview of § 1106 of the Social Security Act, as amended, and regulations prescribed pursuant thereto.

"The Subcontractor agrees to establish and maintain procedures and controls so that no information contained in its records or obtained from the Contractor and/or the Secretary or from others in carrying out the terms of this subcontract shall be used by or disclosed by it, its agents, officers, or employees except as provided in § 1106 of the Social Security Act, as amended, and Regulations prescribed thereunder."


Clause III


AUTOMATIC TERMINATION OF SUBCONTRACT CLAUSE

This clause is applicable to this subcontract if its term exceeds the term of the agreement between the Secretary and the Contractor, except where the Secretary agrees to its omission or if this subcontract is solely for the purchase of supplies and equipment.

Notwithstanding the following, if the Contractor wishes to continue the subcontract relative to its own business after the contract between the Secretary and the Contractor has been terminated or nonrenewed, it may do so provided it assures the Secretary in writing that the Secretary's obligations will terminate at the time the Medicare contract terminates or is nonrenewed subject to the termination cost provisions provided for in the contract.

The clause is as follows:

"In the event the Medicare contract between the Secretary and the Contractor is terminated, the subcontract between the Contractor and the Subcontractor will be terminated unless the Secretary and the Contractor agree to the contrary.  Such termination shall be accomplished by delivery of written notice to the Subcontractor of the date upon which said termination will become effective."
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Clause IV


LIQUIDATED DAMAGES IN SUBCONTRACTS

The following provisions are applicable to this subcontract if it contains liquidated damages provisions which relate solely to Medicare:

The Secretary, after consultation with the Contractor, shall have the right to determine that the specified levels of performance have not been attained by the Subcontractor.  In such event, the Secretary may direct the Contractor to notify the Subcontractor of the Secertary's determination that liquidated damages apply and to set-off the liquidated damages against the Subcontractor.


Clause V


PRIVACY ACT

The Privacy Act of 1974, Public Law 93-579, and the Regulations and General Instructions issued by the Secretary pursuant thereto, are applicable to this subcontract, and to all subcontracts hereunder to the extent that the design, development, operation, or maintenance of a system of records as defined in the Privacy Act is involved.


Clause VI


COST AND PRICING DATA

This clause is applicable to this subcontract and to any modification thereof, (1) where the estimated cost to Medicare exceeds or will exceed $500,000, and (2) the estimated cost was not based on adequate price competition, established catalog or market prices of commercial items sold in substantial quantities to the general public, or prices set by law or regulation.

The Subcontractor is required to submit written cost or pricing data and certify that the data submitted was accurate, complete and current at the time  of entry into this subcontract or modification in accordance with Subpart 15.804 of the Federal Acquisition Regulation and to maintain full and complete accounting records to support cost or pricing data submitted.  The Subcontractor must provide for full access by the Contractor, the Secretary, and the Comptroller General of the United States for the purpose of examining the accuracy of cost or pricing data submitted as aforesaid, and in accordance with Subpart 15.804 of the Federal Acquisition Regulation, agrees to a reduction in price if the cost or pricing data submitted is found to be defective.
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SECTION II

In addition to the clauses in § I, the clauses contained in § II are also applicable to this subcontract regardless of amount if the subcontract (a) provides for the performance of any of the functions required for the administration of the Medicare agreement between the Contractor and the Secretary, or (b) involves subcontracting for automated data process systems or facilities management services which required the Secretary's prior approval.


Clause VII


SUBCONTRACTING OF RESPONSIBILITIES

The Subcontractor agrees that it shall not enter into any lower tier subcontract with any other party to carry out the primary responsibilities of this subcontract without the prior written approval of the Secretary.  In the event such approval is given, the Subcontractor further agrees that the substance of these clauses shall be inserted in each such lower tier subcontract.


Clause VIII


INSPECTION

The Secretary shall have the right, at all reasonable times and upon reasonable notice, to inspect or to otherwise evaluate the work performed or being performed under this subcontract, and the premises in which it is being performed.  If an inspection or evaluation is made, the Subcontractor shall provide all reasonable facilities and assistance for the safety and convenience of the Secretary's representatives in the performance of their duties.  All inspections and evaluations by the Secretary's representatives shall be performed in such a manner as will not unduly delay the work.


Clause IX


RIGHTS IN DATA

A.
The Subcontractor agrees that the Secretary shall at such times and in such manner as he may prescribe, have access to any data acquired or utilized by it in the development and processing of claims or in carrying out its other functions under this subcontract, and further, shall have use of such data (other than discrete data such as trade secrets, commercial or financial data obtained solely from private business of the Subcontractor).  The Subcontractor shall also, at such times and in such manner as the Secretary may prescribe, furnish to other organizations for use in administering
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health care or health care financing programs under the Act, data acquired or utilized by it in the development and processing of claims or other data (other than discrete data such as trade secrets, commercial or financial data obtained solely from private business of the Subcontractor) acquired by it in carrying out its functions under this subcontract. This does not apply to the proprietary data of subcontractors which is utilized by the Contractor for program purposes.

B.
As used in this clause, the term "Subject Data" means writings, sound recordings, pictorial reproductions, drawings, designs, or other graphic representations, all systems documentation, program logic, operational manuals, forms, diagrams, workflow charts, equipment descriptions, data files, data processing or computer programs, all other operational methods and procedures involved in the performance of functions under the subcontract and works of any similar nature (whether copyrighted or copyrightable) which are acquired or utilized by the Subcontractor in carrying out its functions under this subcontract, for which more than 50 percent of the cost of development has been paid out of Government funds.  The term does not include financial reports, cost analyses, and similar information incidental to contract administration.

C.
Government rights.  Subject only to provisions of (D) below, the Government may use, duplicate or disclose in any manner, and for any purpose whatsoever, and have or permit others to do so, all Subject Data.

D.
License to copyright data.  In addition to the Government rights as provided in (C) above with respect to any Subject Data which may be copyrighted, the Subcontractor agrees to and does hereby grant to the Government a royalty-free, nonexclusive, and irrevocable license throughout the world to use, duplicate or dispose of such data in any manner and for any purpose whatsoever, and to have or permit others to do so; provided, however, that such licenses shall be only to the extent that the Subcontractor now has, or prior to completion or final settlement of this subcontract may require, the right to grant such license without becoming liable to pay compensation to others solely because of such grant.

E.
Relation to patents.  Nothing contained in this clause shall imply a license to the Government under any patent or be contrued as affecting the scope of any license or other right otherwise granted to the Government under any patent.

F.
Marking and identification.  The Subcontractor shall not affix any restrictive markings upon any Subject Data, and if such markings are affixed, the Government shall have the right at any time to modify, remove, obliterate, or ignore any such markings.
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G.
Deferred ordering and delivery of data.  The Government shall have the right to order, at any time during the performance of this subcontract, or within two years from either acceptance of all items to be delivered under this subcontract or termination of this subcontract, whichever is later, any Subject Data, or data generated in performance of the subcontract developed with Government funds, and the Subcontractor shall promptly prepare and deliver such Subject Data or data as may be required.  When Subject Data is delivered pursuant to this paragraph G, payment shall be made for converting the Subject Data or data into the prescribed form, reproducing it or preparing it for delivery. The Government's right to use data delivered pursuant to this paragraph G shall be the same as the rights in Subject Data as provided in (C) above.  The Subcontractor shall be relieved of the obligation to furnish Subject Data or data upon the expiration of two years from the date it accepts such items.

H.
The Subcontractor shall retain such data or Subject Data subject to the time limit imposed by the Examination of Records clause of this Addendum and the right to examine such records by the Comptroller General of the United States and the Secretary including their duly authorized representatives).


Clause X


SUBCONTRACTOR AS COMMON SUBCONTRACTOR

In the event a systems change, as designated by the Secretary, is required as the result of an act of Congress, Regulation, or General Instruction, and it applies to more than one Medicare contractor for which the Subcontractor ("Common Subcontractor") provides similar services, each contractor shall individually arrange for the common Subcontractor to implement such change to its system.  If an increase in cost is sought by the Common subcontractor for the modification, the Contractor shall pay a reasonable price, based upon certified cost or pricing data submitted by the Common Subcontractor. As soon as possible thereafter, the Contractor shall submit the supporting data, along with all other pertinent documentation, to the Secretary.  On a basis to be determined by the Secretary, a reasonable price shall then be established for the common systems change as implemented by all affected contractors and such price shall be divided among those contractors.  The cost of any additional modifications needed to meet the specific requirements of a particular contractor shall be borne only by that contractor.  Should the Secretary determine that the increase in price for the common change or other modification is not adequately supported, the Common Subcontractor agrees to refund such amount to the Contractor.  In the event the Common Subcontractor refuses to refund the above amount, the Secretary may request that the contractor take action to recover from the Common Subcontractor that portion of the price which the Secretary finds to be unsupported.  The Secretary shall reimburse the Contractor for all reasonable costs relating to such action.  The Secretary shall from time-to-time notify the Contractor of the identity of other Medicare contractors with common subcontracts.
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Clause XI


MODIFICATION OF SUBCONTRACT

(a)
Neither this subcontract nor any lower tier subcontract under this subcontract shall be modified or amended, regardless of amount, without obtaining prior written approval of the Secretary if it provides for the performance of any of the functions contained in the Medicare agreement between the Contractor and the Secretary.

(b)
If this subcontract does not fall within the purview of paragraph (a) of this clause, the Secretary's prior approval shall be obtained for any modification or amendment thereof where the estimated cost of such change or changes would result in an increase of the costs to Medicare in excess of fifty percent of the Contractor's threshold amount as provided in its contract. 

(c)
Before this subcontract is renewed or any option herein is exercised, the Secretary's approval shall be obtained, unless the Secretary has previously stipulated otherwise in writing.


Clause XII


REGULATIONS AND GENERAL INSTRUCTIONS

The Contractor is obliged under its contract with the Secretary to comply with all Regulations and General Instructions as the Secretary may from time-to-time prescribe for the administration of its contract.  To the extent that such Regulations and General Instructions affects this subcontract, the Subcontractor shall also comply with such Regulations and General Instructions.


Clause XIII


PROHIBITION AGAINST BILLING SERVICES

The provisions of this clause are applicable to this subcontract if it provides for facilities management services or any electronic data processing which contemplates performance of an integral part of the Medicare claims process.  However, such provisions do not apply if this subcontract is for the lease or purchase of equipment or supplies.

The Subcontractor (or a parent, subsidiary, or affiliated organization) shall not perform services for providers which involve (1) the preparation or completing of preliminary or initial cost reports, or (2) the allocation of expenses to provider cost
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centers and apportionment of such costs between Medicare beneficiary patients and other patients of the provider where such data may be used in the preparation of cost reports subsequently submitted to the Subcontractor for desk review and audit and which serve as the basis for determination of Medicare program payments by the Subcontractor.  The Subcontractor (or a parent, subsidiary or affiliated organization) shall not perform, in any jurisdiction in which it is serving as a Subcontractor to a Medicare Contractor, billing services for a provider where billings by such providers are to be subsequently processed by the Subcontractor for Medicare payments.  This does not preclude the Subcontractor from offering and operating an automated billing service (software and equipment) for a provider as long as operating such a billing service does not require the Subcontractor to describe or code the health-care services being billed.


SECTION III

This subcontract incorporates the following clauses by reference with the same force and effect as if they were given in full text.  Upon request, the Secretary will make their full text available to the Subcontractor. 

The clauses are applicable to this subcontract or lower tier subcontract to Medicare is $10,000 or higher, unless specifically exempted by applicable rules, regulations, or Executive Orders.  The term "Contractor" as used therein shall mean the "Subcontractor."

FEDERAL ACQUISITION REGULATION

(48 CFR, CHAPTER 1) CLAUSES

52.222-26
Equal Opportunity

(April 1984)

52.219-8
Utilization of Small Business Concerns

and Small Disadvantaged Business Concerns

(April 1984)

52.220-3
Utilization of Labor

Surplus Area Concerns

(April 1984)

52.220-4
Labor Surplus Area

Subcontracting Program

(April 1984)

52.222-21
Certification of

Nonsegregated Facilities

(April 1984)
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 52.222-35
Affirmative Action for

Special Disabled and 

Vietnam Era Veterans

(April 1984)

52.222-36
Affirmative Action for

Handicapped Workers

(April 1984)

3.502
Fees or Kick-Backs By

Subcontractors (Anti-Kickback Act)

(41 U.S.C. 51-54)

(April 1984)

52.219-13
Utilization of Women-Owned

Small Businesses

(April 1984)

52.215-1
Examination of Records

by Comptroller General

(April 1984)
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