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3709.
RECOVERY--GENERAL

After you have established who is liable for an overpayment, undertake recovery action as soon as possible, provided the overpayment is not one of the situations listed in §3709.2, or 3709.3.  See §§3710ff. for recovery from providers, and §§37llff. for recovery from beneficiaries.

3709.1
Offset of Overpayments Against Other Benefits Due.--

A.
Benefits Payable Under Part B.--Where you determine that a Part A overpayment has been made to a provider on behalf of a beneficiary, ascertain whether the beneficiary is entitled to any Part B payment for the services in question.  (See §3110.) If it appears that Part B benefits are payable, arrange for billings under Part B. Use any Part B benefit as an offset against the Part A overpayment.

B.
Use of Lifetime Reserve Days.--If a Part A overpayment for which a beneficiary is liable was caused by payment for services rendered after exhaustion of benefit period days, reduce the amount of the overpayment by the application of his lifetime reserve days, unless the individual elected not to use them.  An individual who has been overpaid for services rendered after exhaustion of benefits can elect not to use reserve days only if he refunds the overpaid amount.  (See §3106.2C.)

3709.2
When You Do Not Attempt Recovery Action and Do Not Refer the Case to HCFA.--

A.
Total Overpayment Less Than $50.--The cost of recovering such a small amount ordinarily exceeds the amount recovered.  However, accept unsolicited overpayment refunds regardless of the amount.  If an individual owes several small overpayments, each of which is less than $50, consider the aggregate amount owed for purpose of this tolerance.  Thus, if the overpayments total $50 or more, recover the amount even though each individual overpayment is less than $50.

B.
You Have Not Taken Action to Reopen the Payment Decision Within Four Years (48 Months) After the Date of the Initial Payment Determination.--Unless fraud or similar fault is present, a payment determination may not be reopened where you have not taken some action (which can be documented) questioning the correctness of the determination within 4 years (48 months) after the date the initial determination was approved.  (See §§3799ff. for policies governing the reopening and revision of decisions to allow or disallow a claim.)

C.
Payments to Providers for Medically Unnecessary Services or Custodial Care Where Waiver of Liability Applies.--Where both the beneficiary and provider were without fault (see §§3432ff), waive liability for the overpayments.

3709.3
When You Do Not Take Recovery Action In Beneficiary Cases but Refer Cases to HCFA for Waiver of Recovery Consideration.--Subject to §3709.2, refer the following overpayment cases to HCFA for consideration of waiver of recovery from the beneficiary following the instructions in §3712ff.  Note especially, the annotation and information required by §3712.4.  These are cases in which the beneficiary is liable and the criteria in §3709.5B for waiver of recovery from the beneficiary are likely to be met,
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i.e., it appears from the circumstances that the beneficiary was without fault and that recovery is against equity and good conscience or defeats the purpose of the Medicare program (i.e., cause the individual financial hardship).  HCFA makes the waiver determination.  If HCFA decides that the information available does not justify waiver, it returns the case for normal recovery efforts from the beneficiary.

A.
Overpayments Made to Without Fault Provider:--For noncovered services other than medically unnecessary services or custodial care.  (See 3709.2C for overpayments to without fault providers for medically unnecessary or custodial care.);

Discovered subsequent to the third calendar year after the year the payment was approved regardless of the cause of the overpayment.  (See §3712.4 for special information to include on Form HCFA-2382.)

B.
Overpayments to Beneficiaries for Noncovered Services (including overpayments for medically unnecessary services or custodial care).

C.
Overpayments to Beneficiaries for Other Than Noncovered Services Discovered Subsequent to the Third Calendar Year After the Year Payment Approved.--(Recovery from a without fault beneficiary is waived if the overpayment was discovered after the third calendar year, per §3708.4.)

D.
Overpayments Which Resulted From Misinformation From an Official Source Concerning the Medicare Law or Regulations.--For example, where it is determined that the provider was without fault because it relied on incorrect advice from an intermediary or HCFA concerning the coverage of services.  

NOTE:
This paragraph does not apply to overpayments resulting from an incorrect query reply concerning a beneficiary's Part A utilization status or Part B deductible status.  An incorrect query reply is not considered "misinformation" for this purpose.)

E.
Overpayments to Providers or Beneficiaries for Items and Services Rendered During a Period When SSA Records Showed that the Beneficiary Did Not Have Medicare Entitlement.-- See §§3711.11A & 3712.4 for processing of overpayments from lack of Medicare entitlement.

F.
Effectuation of an Appeal Decision Results in Overpayments for Subsequently Furnished Services.--In some cases, effectuation of a reconsideration, ALJ, AC or Court decision favorable to the beneficiary results in an overpayment to a provider that furnished subsequent services.  Such overpayments result, for example, where effectuation causes days previously paid for as full days to become coinsurance days, coinsurance days to become lifetime reserve days, or lifetime reserve days to become "no payment" days.  (See §3787.) In accordance with §3708.2B, the overpaid provider is not liable since it had no reason to question the beneficiary's entitlement to benefits.

G.
Overpayments for Services Which Should Have Been Paid for by Another Insurer or Under Another Government Program, e.g., Medicaid or WC, and the Time Period for Claiming Benefits from the Other Program Has Expired.
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H.
Overpayments for Which a Medicaid Beneficiary Is Liable and Which the Medicaid Agency Does Not Refund, except where it is apparent that the beneficiary knew or should have known that the payment was incorrect.

3709.4
Recovery Where Fraud Is Suspected.--If there is reason to believe that the overpayment may have been caused by fraud, make no request for refund until the fraud issue is resolved.  However, retain any amount voluntarily refunded pending resolution of the fraud issue.  Also, payments may be suspended with RO concurrence.

3709.5
Waiver.--

A.
Waiver by You.--Where Medicare has paid a provider for services that are later determined to be not reasonable and necessary or custodial, waive liability if the provider and the beneficiary were both without fault.  Do not take recovery action on these cases and do not refer them to HCFA.

B.
HCFA or SSA Waiver of Recovery.--The law provides that if a beneficiary is responsible for an overpayment, recovery may be waived by HCFA or SSA if:

o
The beneficiary was without fault; and
o
Recovery of the overpayment would:

-
Defeat the purpose of title II or title XVIII of the Social Security Act by causing financial hardship for the beneficiary; or

-
Be against equity and good conscience.

Consideration of waiver is normally contingent upon the beneficiary's request in response to your refund request, or the request of SSA's program service center.  However, see §3709.3 for cases which you refer to HCFA for waiver consideration before taking any recovery action.

3709.6
Information and Help Obtainable from the SSO.--Occasionally, it may be possible to get information or help from the local SSO.  For instance, if the beneficiary has moved, the SSO may know the new address, or if he/she has died, it may know the administrator of the estate.  If the beneficiary takes a check representing an incorrect payment to the SSO, the SSO forwards the check to you.  However, do not ask the SSO to collect, or indirectly aid in, the collection of an overpayment.
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3710.
RECOVERY OF INDIVIDUAL OVERPAYMENT FROM THE PROVIDER

3710.1
Participating Provider.--If you determine that an overpayment on an individual claim should be recovered from a participating provider, notify the provider in writing indicating:

o
That an overpayment was made;

o
The name and HI number of the beneficiary involved;

o
The dates and types of services for which the overpayment was made;

o
Why the payment was incorrect;

o
How the overpayment was calculated;

o
Why it is liable for recovery of overpayment (i.e., the reasons for finding the provider at fault);

o
The proposed method of recovering the overpayment (i.e., by reduction of subsequent Medicare payments due the provider (offset), or by direct refund);

o
If it is proposed to recover the overpayment by offset, that the offset will be put into effect 30 days after the date of the notice:

--
If, within 30 days after the date of the notice informing the provider of the intention to offset, the provider submits a request for reconsideration or hearing, or otherwise protests the offset, make an effort to conclude the appeal procedure before the deadline for effectuation of the offset, i.e, the 30th day after the date of notice.  However, begin offset 30 days after the initial request for refund, regardless of the status of any appeal request.

o
If the overpayment was for medically unnecessary services or for custodial care, and the beneficiary was without fault, and the provider collects the amount of the overpayment from the beneficiary:  

--
The beneficiary can be indemnified for this amount by the program and the amount charged to the provider as an overpayment; and 

--
The provider has a right to a reconsideration of the decision on recovery of the overpayment, provided it requests it within 60 days of the date of the notice.  (See §§3446ff.)
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3710.2
Provider No Longer Participating.--If the provider is no longer participating in the program (and the provider is not involved in bankruptcy proceedings), recover an overpayment on individual claims in accordance with the following.  (See Part II, §2760, for handling overpayments to providers involved in bankruptcy proceedings.)

If the provider's final cost report has been received, but the final cost settlement has not been completed, adjust the cost report statistics (HI days and HI charges) to properly reflect the amount of the overpayment and notify the provider of the adjustment and the reasons.  Include in the notice to the provider appropriate data outlined in §3710.1 

If final cost settlement has been effected and no further funds are due or owing by the provider, send no more than two written requests for refund 30 days apart.  They contain appropriate information outlined in §3710.1.  In the second refund letter state that if the overpayment is not refunded, HCFA will refer the overpayment to the Dept. of Justice for collection.

If the provider does not make the refund within 30 days after the second request, refer the overpayment to RO for further recovery efforts as required by Part II, §2227.  Referrals to RO consist of a covering letter containing the information and attachments listed below.

Information required:

o
An explanation that the letter pertains to an uncollected overpayment due from a provider no longer participating, that the provider's cost report had been received and settled, and that no other monies are due to, or from, the provider;

o
The provider's name, address and provider number; and

o
The appropriate information outlined in §3710.1..

Documentary attachments:

o
Copies of the original and corrected billing forms;

o
Copies of the initial and followup letters sent to the provider; and

o
Copies of any other relevant documentation; e.g., the provider's replies to the recovery letters.

If you have completed the final cost settlement of the provider's final cost report (or if the provider has failed to submit its cost report) and have sent the case to the RO for further collection efforts, notify the RO of the overpayment on the individual beneficiary's claim.  Identify the adjustment(s) to be made to the cost report statistics in a format which can be used as documentation for the case file.
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(If you are preparing to send such a cost overpayment case to the RO, include the individual overpayment in the aggregate overpayment case file.)

Make clear to the RO that it pertains to an uncollected overpayment due from a provider no longer participating, that you have completed the final cost settlement of its final cost report (or that the provider has failed to submit one), and that you have previously sent the case to the RO for further collection efforts.  Include the same information required in the notice to HCFA and specify the adjustment(s) to be made in the cost report data.

If you have sent the case to the RO, notify the provider of the overpayment--but only with the approval of the RO since legal action is being taken by the Government.  If you have RO approval, your notification to the provider contains appropriate items listed in § 3710.1.  Indicate that an upward adjustment will be made to the cost report overpayment which had been referred to the RO for collection.

3710.3
Notification to the Beneficiary When Recovery Is Sought from the Provider.--A notice to the beneficiary is required whenever recovery is sought from the provider.

Include in the notification to the beneficiary a copy of the letter sent to the provider unless the letter to the provider refers to matters which do not concern the particular beneficiary; e.g., where the provider was overpaid on behalf of more than one beneficiary.

Where overpayments to a provider have been determined by means of a sample study, send a notice only to the beneficiaries identified in the overpayment notice sent to the provider as individuals on whose behalf the provider was overpaid a specified amount.  Do not send the notice to the beneficiaries until it has been established that recovery action will be taken.

The notice to the beneficiary should contain the following:

o
The name and address of the provider and dates of service for which the overpayment was made.

o
A clear explanation of why the payment was incorrect.

o
A statement that the provider had been requested to refund the overpayment and, if the provider is liable for medically unnecessary services or custodial care, the following additional information, as applicable:

o
If the error is discovered subsequent to the third calendar year after the year the payment was approved, and the other conditions described in §3708.5 apply, advise the beneficiary that the provider is prohibited, by law, from requesting payment for the services; or
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o
If the beneficiary is determined to be without fault, state that if the beneficiary pays for the services he/she may request that you indemnify him/her for such payment.  Any indemnification paid to the beneficiary will be recovered from the provider. (See §§3446ff.).

o
In all other cases, Medicare law does not prohibit the provider from requesting the beneficiary to pay.

Do not mention limitation of liability in the notice of recovery to the beneficiary.  Limitation of liability does not apply when the provider is liable for the overpayment.

37l0.4 
Sample Letter to Beneficiary Where Recovery Is Sought From Provider.-

Dear                          :

In (month and year), we made a payment to (provider name and location) on your behalf for services provided to you from               to             .

We have reviewed the payment and determined that the services were not covered under the Medicare program.  (Explain as clearly as possible the reason why all, or part, of the payment was erroneous.  Use the stock paragraphs in §§3722ff., where appropriate.)

Use either paragraphs A, B or C as appropriate:

A.
Provider Liable (In Accordance with §3432.2B) for Medically Unnecessary or Custodial Care Services.--We have found that you (the beneficiary) did not know or have any way of knowing that the services you (he/she) received during (dates of services for which beneficiary's liability has been waived) would not be considered to be reasonable and necessary by Medicare.

Therefore, you (the beneficiary) are (is) not responsible for the charges billed by (provider's name) except for any charges for services or items never covered by Medicare.  If you (the beneficiary) have (has) paid (provider's name) for these services, you may be entitled to a refund.  To obtain this refund, please advise this office and enclose the following documents:

o
A copy of this notice;

o
The bill you received for the services; and

o
The payment receipt from (provider's name), your cancelled check, or any other evidence showing that you (the beneficiary) have (has) already paid (provider's name) for the services at issue.

You should file your written request for payment within 6 months of the date of this notice.
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B.
Provider at Fault and Beneficiary Not at Fault for Medically Unnecessary or Custodial Services and the Overpayment was Discovered Subsequent to the Third Calendar Year After Year Payment Was Approved.--(See NOTE in  §3708.4.) (Provider's name) has been requested to refund this overpayment because it has been found to be at fault in causing it.  Under the Medicare law, (provider's name) is prohibited from billing you, or any other source, for these noncovered services. If (provider's name) sends you a bill for these services, send it to us with a copy of this letter.

C.
All Other Cases.--(Provider's name) has been requested to refund the overpayment because it has been found to be at fault in causing it.  Since the above services are not covered by Medicare, (provider's name) may ask you to pay for them. However, if you are billed, this is a matter between you and (provider's name) and will not affect your entitlement to future Medicare benefits in any way.

See §3799.15 for the notification of appeal rights and reopening rules. 
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3711.
RECOVERY WHERE THE BENEFICIARY IS LIABLE FOR THE OVERPAYMENT

When you have determined the beneficiary to be liable for the overpayment, initiate recovery efforts in accordance with the following sections, as appropriate.

3711.1
Recovery Where Beneficiary Covered Under Medicaid or Another Health Insurance Plan, Private or Governmental.--When the beneficiary carries supplemental health insurance or is covered by another Government health benefits program such as Medicaid, CHAMPUS, CHAMPVA, or the Federal Employees Health Benefits Program, it may be possible to recover the overpayment from the other plan or program.  Payments of deductible or coinsurance amounts and payment for services rendered persons who are not entitled to Medicare are the payments most likely to be recoverable.

If, based on the circumstances of the overpayment and your knowledge of the other plan or program, you believe there is a possibility that it will refund the overpayment, attempt to recover from the other plan or program.  In this connection, it may be necessary to ask the beneficiary for his policy number or other information concerning his non-Medicare coverage.  (See §3416.1 for procedures to follow where the overpayment is for services that should have been paid for by a WC carrier.)

To facilitate recovery of the Medicare overpayments to the extent possible, attempt to work out mutually satisfactory arrangements with the other carrier(s).  The methods listed below have been used successfully.  Use any one or a combination, as you find appropriate.  The most desirable method in a given situation depends upon the particular circumstances, and the provisions of the other plan or program.

o
Arrange with the other plan or program for direct refund of overpayments to you.  If you are the carrier under the other plan or program, a transfer of funds is the most convenient method of recovering.  If another carrier is involved, send it a letter requesting refund of the overpayment.  Explain how the overpayment occurred and how it was calculated.  Follow up in 30 days by with another letter or a phone call if payment or a letter of explanation has not been received.  If this does not bring a meaningful response, write to the President or Chief Administrative Officer of the other carrier.

o
If you do not use the above method, arrange with the other plan or program to make payment to overpaid providers upon your request, (even though the provider has not billed the other plan or program) and to notify you of the payment.  Upon receiving such a notice, recover the Medicare overpayment from the provider.

o
Where neither of the above methods is possible, ask the provider if it would be willing to refund the overpayment and to bill the other plan or program, with the understanding that if it is unable to obtain payment the amount recovered will be refunded to the provider. If the provider does not agree to refund the overpayment before collecting from the other plan or program, ask it to bill the other plan or program and to use the payment to refund the overpayment.  If you receive notice that a provider or a beneficiary plans to file a claim with another plan or program, suspend recovery efforts for a reasonable period.
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If you have questions concerning the proper approach in recovering from a welfare agency, or another insurance plan, contact your RO.

If efforts to recover the overpayment are not successful, or if you are certain that the other plan or program will not refund a particular overpayment, seek recovery from the beneficiary in accordance with §3711.2.  Explain in the notice to the beneficiary that the other plan or program will not make payment directly to you.  However, if the beneficiary is a Medicaid recipient, do not attempt recovery from the beneficiary.  Instead refer the overpayment to HCFA in accordance with §§3712ff. and 3709.3.

3711.2
Recovery From the Beneficiary.--Initiate recovery from the beneficiary by sending a letter containing the information in §3711.5 if the overpayment is $50 or more. (See model language in §§3711.6 and 3711.7.)

If the refund letter does not result in a refund, send a followup letter unless one of the conditions in §3711.3 is met.  If the beneficiary does not respond to the followup letter within 30 days, refer the overpayment to HCFA as uncollectable.

If the beneficiary protests following the receipt of a notification of overpayment, handle the protest in accordance with §3711.11.

Do not initiate further recovery action after referring a beneficiary overpayment to HCFA since, in most cases, the overpayment will be deducted from the individual's monthly social security or railroad retirement benefits or recovery of the overpayment will be waived.  However, if payment is offered after referral to HCFA, accept the payment.  Notify HCFA immediately to avoid duplicate collection efforts.

If full or partial refund is made, report the refund on the HCFA-1522, Monthly Intermediary Financial Report, Section D, Line 16b.  (See Part I §1414.3e.) If the entire overpayment is not refunded, refer the uncollected portion to HCFA.

3711.3
When to Suspend Efforts to Recover From the Beneficiary Following Initial Letter.--Suspend your efforts to recover from the beneficiary if:

A.
The Beneficiary Asks for a Reconsideration or Questions the Overpayment Decision.--Make no further recovery efforts until you dispose of the request for reconsideration.  (See §3711.11.)

B.
The Beneficiary Requests That Recovery be Waived or States Conditions that Might Qualify Him for Waiver of Recovery.--(See §3709.5 for the qualifying conditions for waiver of recovery.)  If the overpayment was for reasons other than services found to be not reasonable and necessary or custodial care, refer the case to HCFA in accordance with §§37l2ff. unless recovery of the overpayment is still pending with a State welfare department or other third party.  If the overpayment was for services found to be not reasonable and necessary or custodial care, determine whether the beneficiary's liability can be waived in accordance with §§3430ff. and notify the beneficiary of your finding.  If you determine that the conditions for waiver of liability under this provision are not met, refer the case to HCFA.
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C.
The Beneficiary Is Receiving Welfare Benefits.--If the beneficiary is receiving welfare benefits, i.e., cash benefits or Medicaid, ascertain whether the welfare agency will reimburse Medicare for all, or part of, the overpayment.  (See §3711.1.)  If it does not refund the overpayment in full, do not attempt recovery from the beneficiary.  (See §3709.3F.)

D.
It May Be Possible To Recover From Another Health Insurance Plan or Governmental Program.--If, after initiating recovery efforts from the beneficiary, you learn that the beneficiary is covered by other health insurance or another governmental program, ascertain whether the other plan or program will reimburse Medicare for all, or part of, the overpayment.  Do not send a followup letter to the beneficiary until your efforts to recover from the other plan have been completed.  (See §3711.1.)

3711.4
Computation of Overpayment When Recovery Is From Beneficiary.--Subject to the recovery limitations in §§3709.2 and 3709.3, the amount to be recovered from a beneficiary who is liable for a provider overpayment under §3708.3 is calculated as follows:

A.
Providers Reimbursed on the Basis of Reasonable Cost.

1.
Overpayments Due to Erroneous Payment of Cash Deductibles and/or Coinsurance Amounts.--Where the overpayment resulted because you erroneously reimbursed the provider for some or all of the beneficiary's inpatient deductible, SMI deductible, or coinsurance obligation, the beneficiary is requested to refund the amount of the actual erroneous payment.  (See paragraph C, Example 1, below.)

Where the overpayment resulted from erroneous payment for unreplaced deductible blood under Part A or Part B, the beneficiary is requested to refund the amount the provider would have charged for the blood in question if it had not been paid for under Medicare.  This conforms with the manner in which reimbursement is made for unreplaced blood. (See §3670, Items 40 through 43.)

2.
General Rule for Other Overpayment Cases.--Where the overpayment was caused by reasons other than those specified in 1. above, the amount the beneficiary is asked to refund will be determined as follows.  (See 3. below for exception.)

o
Where interim reimbursement to the provider is determined on the basis of a percentage of billed charges, request the beneficiary to refund the amount of interim reimbursement incorrectly paid the provider;

o
Where interim reimbursement to the provider is determined on some basis other than a percentage of charges, determine the product of the charges that were initially billed by the provider but subsequently determined to be noncovered, by the ratio which the provider's total Medicare reimbursable costs for covered services bears to the provider's total Medicare charges for covered services as reflected in the provider's cost report for the fiscal year in which the beneficiary's stay began.  The beneficiary is requested to refund this amount less any applicable deductible or coinsurance amount.  If the ratio for the appropriate fiscal year is unobtainable, use the ratio from the most recent cost report available.  (See paragraph C, Example 1, below.)
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3.
Exception to the General Rule Where Medicare Payment Exceeds Provider's Customary Charges.--The beneficiary will be requested to refund the provider's customary charges for the erroneously reimbursed services (less any applicable deductible or coinsurance) in any situation where this amount is less than the amount determined under 2 above (e.g., where the provider is a public provider and is reimbursed on the basis of fair compensation because its charges to the public are nominal).  This is because a beneficiary is liable for the Medicare overpayment only to the extent that he benefited from that payment.  

B.
Providers Reimbursed Under Prospective Payment System.

1.
Overpayments Due to Erroneous Payment of Inpatient Deductible and/or Coinsurance Amounts.--Where the overpayment resulted because you erroneously reimbursed the provider for some or all of the beneficiary's inpatient deductible or coinsurance obligation, the beneficiary is requested to refund the amount of the actual erroneous payment.  (See paragraph C, Example 2, below.)

Where the overpayment resulted from erroneous payment for unreplaced deductible blood under Part A, the beneficiary is requested to refund the amount the provider would have charged for the blood in question if it had not been paid for under Medicare.

2.
General Rule for Other Overpayment Cases.--The beneficiary will be requested to refund the lower of the PPS payment (determined in accordance with §§2405ff of the Provider Reimbursement Manual) or the provider's customary charges less any applicable deductible or coinsurance.  (See paragraph C, Example 3, below.)

C.
Examples of How Much to Recover from Beneficiary.--Example 1 illustrates a case in which an overpayment was based in part on misapplication of the deductible and coinsurance amounts (§37ll.4A1) and in part on payment for services after benefits were exhausted (§37ll.4A2b) where the hospital is reimbursed on the basis of reasonable cost; Example 2 illustrates a case in which an overpayment is based on misapplication of the inpatient coinsurance amount where a hospital is reimbursed under PPS (§3711.4B1); Example 3 illustrates a case in which an overpayment is based on nonentitlement where the hospital is reimbursed under PPS (§3711.4B2).  

EXAMPLE 1
Provider Reimbursed on Basis of Reasonable Cost:

A beneficiary is hospitalized for 20 days during 1986.  The total covered charges are $7,000.

The intermediary receives and approves the bill.  The query response indicates that the stay is the beginning of a spell of illness.  Since the provider's interim reimbursement formula is $300 per diem, the intermediary made payment of $5,508 (20 days X $300 per day minus $492 deductible).
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Subsequently, the intermediary learns that the original query response was incorrect and at the time of admission the beneficiary had only 8 lifetime reserve days available.  Consequently, the provider submits a corrected bill showing $3,050 in covered charges and $3,950 in noncovered charges.

The amount which the beneficiary will be requested to refund will be calculated as follows:

1.
The beneficiary's liability for the first 8 days of the stay, i.e., the period for which payment was based on misapplication of the deductible and coinsurance, is calculated as follows:

a.
amount of coinsurance which should have been 

applied (8 lifetime reserve days at $246 per day):   
$1968

b.
amount of deductible actually applied:                   
 -$492
c.
amount for which the beneficiary is liable:              
$1476

2.
The beneficiary's liability for the last l2 days of the stay,

i.e, after benefits were exhausted, is calculated as follows:

a.
charges initially allowed but subsequently

determined to be noncovered:                                
$3950

b.
ratio of provider's total Medicare reimbursable costs 

for covered services to provider's total Medicare covered 

charges as reflected on cost report for year of

admission:
                                  
X  90%
c.
amount for which the beneficiary is liable 

(product of a and b):                                             
 $3555

3.
Total amount for which the beneficiary is liable:  (sum 

of amount determined under l and 2 above).                   
$5031

EXAMPLE 2
Provider Reimbursed Under PPS:

A beneficiary is hospitalized for 20 days during 1986.  The outlier threshold is day 23.  The query reply indicated that 27 days of full benefits were available, and that the deductible had been met previously.  On that basis, the intermediary reimbursed the hospital its full Medicare payment rate (determined in accordance with §§2405ff of the Provider Reimbursement Manual).  The intermediary subsequently discovered that at the time of admission the beneficiary had only 8 lifetime reserve days available. Therefore, the Medicare payment should have been reduced by 8 days of lifetime reserve coinsurance, or $1968 (8 X $246).  That is the amount for which the beneficiary is liable.  There is no overpayment due to benefits being exhausted, since an entire stay that is within the day outlier threshold is covered under PPS as long as the beneficiary has at least one benefit day remaining at the time of admission.  (See §3637.1.)
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EXAMPLE 3
Provider Reimbursed Under PPS:

A hospital is incorrectly paid $9,208 ($9,700 Medicare payment rate (determined in accordance with §§2405ff of the Provider Reimbursement Manual) minus $492 deductible) for services rendered in 1986 to an individual who was not entitled to Medicare.  The provider had no basis to question the individual's entitlement.  The provider's charges for otherwise covered services are $7,000.  The individual is requested to refund $6,508, the lower of the hospital's PPS payment or its charges less the $492 deductible.

3711.5
Content of Request for Refund Letter.--Any correspondence with a beneficiary concerning an overpayment must contain a clear and complete explanation of the overpayment.  An overpayment which is not clearly explained is less likely to be refunded.  Furthermore, lack of clarity may deprive the individual of sufficient information to decide whether there is a basis for questioning your determination.  Clarity is important because the letter may eventually be used by HCFA and SSA for further recovery attempts.  Your letter and the referral form (Form HCFA 2382 are usually the only sources available to HCFA and the SSA for information regarding the overpayment.

The following is the minimum information to include in refund letters sent to a beneficiary:

o
The name and address of the provider;

o
Dates and type of services for which the overpayment was made;

o
A clear explanation of why the payment was not correct;

o
The amount of the overpayment and how it was calculated;

o
A statement that the provider was without fault and that the individual is responsible for refunding overpayments where the provider was without fault;

o
The refund should be by check or money order and how it should be made out (enclose preaddressed envelope);

o
The refund can be made by installments (see § 3711.9);

o
That unless a refund is made, the overpayment will be referred to SSA for further recovery action;

o
Possible recovery from other insurance (if applicable),

o
An explanation of the beneficiary's right to a reconsideration or hearing as appropriate; and

o
An explanation of the HCFA/SSA waiver of recovery provisions.  (See §3709.5.)
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37ll.6
Sample Request for Refund Letter.-- You may use or adapt the following model letter for requesting refunds of overpayments:

"Dear Mr.                :

A.
Opening Paragraph:

"In (month and year) we paid (provider's name and location) (you) $       as reimbursement for (inpatient) (outpatient) services provided to you (from __________ through        ) (on __________). We have reviewed the payment and determined that it was incorrect.  The correct payment should have been $                ."  Include a clear and complete explanation of how the overpayment arose (see §§ 37ll.7 and 3722ff.  for some suggested explanations), the amount of the overpayment and how it was calculated,)

Add if applicable:  "We have recovered $       from (specify source).  Thus, the total remaining overpayment is $        .

B.
Liability of Beneficiary.-- "Under the Medicare law, you are  responsible for overpayments made on your behalf if the provider of services was not at fault in causing the overpayment.  In this case, (provider's name) was not at fault.  Therefore, you are liable for the $                  incorrectly paid for the services you received."

C.
Request for Refund.--"Please send us a check or money order for $      , within 30 days. Make the check or money order payable to (your name), and mail it in  the enclosed self-addressed envelope.  If you do not repay this amount, this overpayment will be referred to the Social Security Administration (or Railroad Retirement Board) for further recovery action which, among other actions, may result in the overpayment being deducted from any monthly social security (or railroad retirement) benefits to which you may be entitled.

D.
Installment Payments.--"If you are unable to refund this amount in one payment, you may make regular installments.  To refund in installments, you are required to pay a minimum of $         each month for        months. However, we urge you to pay more each month so that this matter can be settled as soon as possible.  If you prefer to repay this overpayment through installments, please notify us promptly how much you are able to pay and how often."

E.
Possible Recovery from Other Insurance.--(Do not use where you have determined that the private insurer will not pay.) "If you carry private health insurance to supplement your Medicare benefits, you may be able to recover the amount of this overpayment by claiming benefits from the other plan, or (name of provider) may be able to submit such a claim on your behalf.  If you plan to file a claim with a supplemental plan and use the proceeds to refund this overpayment, please let us know.  If you need help in filing such a claim, please contact any Social Security office."
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F.
Notification of Appeal Rights.--The notification of appeal rights must be in accordance with the reopening rules in §3799.l5.

NOTE:
If the overpayment was for medically unnecessary services or for custodial care, begin the first sentence of the appeals paragraph:  "If you believe that this determination is not correct, or if you did not know that Medicare does not pay for these services."

G.
Notification of Waiver of Recovery Provision.--"The law requires that you must repay an overpayment of Medicare benefits unless you meet both of the following conditions:

o
You were without fault in causing the overpayment in that the information you furnished in connection with the claim was correct and complete to the best of your knowledge, and you had a reasonable basis for believing that the payment was correct, and
o
Paying back the overpayment would keep you from meeting your ordinary and necessary living expenses or would be unfair.  

If you claim that repayment will cause you serious financial hardship, it will be necessary to submit a statement to the Social Security Administration regarding your income, assets, and expenses.

"If you believe that both conditions for waiver of this overpayment apply in your case, please let us know, giving a brief statement of your reasons.  You may contact your Social Security office.  You will be notified if recovery of this overpayment is waived.  If waiver cannot be granted, you will have the opportunity to present your case at a personal conference.  The conference will be conducted by an employee of the Social Security Administration who did not participate in the initial waiver determination."

3711.7
Optional Paragraphs for Inclusion in Refund Letters.--We suggest you use or adapt the following paragraphs in explaining how the overpayment occurred.

A.
Inpatient Hospital Deductible or Coinsurance Not Properly Assessed.--

1.
General.--Medicare pays all costs of covered services furnished during the first 60 days of hospitalization except for the first $       (the inpatient deductible).  For the 6lst through the 90th days Medicare pays all costs except for a coinsurance of $ per day.  After 90 days of benefits have been used, an additional 60 lifetime reserve days are available.  There is $      per day coinsurance for each lifetime reserve day used.

2.
Deductible Overpayment.--Our records show that the claim for the inpatient services you received at (provider's name) was improperly processed.  Benefits were mistakenly paid for        days in full.  However, since these were the first inpatient hospital services furnished in this benefit period, the $      inpatient hospital deductible should have been subtracted from the reimbursement paid (provider's name) on your behalf.  Thus (provider's name) was overpaid by $      .
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3.
Coinsurance Overpayment.--Our records show that the claim for the inpatient services you received at (provider's name and address) was improperly processed. Benefits were mistakenly paid for        full days (less the $     deductible).  However, since you had previously been hospitalized for        days at (name of provider where previously hospitalized) during that benefit period, your claim should have been processed as       full days and        coinsurance days (and/or lifetime reserve days).  Therefore (provider's name) has been overpaid on your behalf for        coinsurance days at $       per day and/or lifetime reserve days at $       per day) (less $      for the inpatient hospital deductible which was improperly applied to your claim).  The total overpayment is $      .

B.
Payment Made Under CW Law.--We paid $ in benefits for services furnished you by (provider's name and location) from_________ to________.  However, these payments were in error since these services were covered under the (State) workers' compensation law and Medicare may not pay for services which are covered under workers' compensation.  Since (provider's name) was not at fault in causing this overpayment, you are required to refund the $       Medicare paid on your behalf.  You may wish to submit the bill for these services to your employer or his workers' compensation carrier for payment under the State workers' compensation provisions.

C.
Beneficiary Not Entitled to Medicare Benefits.--"The Social Security Administration's records show that you were not entitled to (specify Part A hospital insurance and/or Part B medical insurance) benefits when these services (item(s)) were furnished.  Your Medicare Handbook explains the difference between Part A (hospital) and Part B (medical) insurance.  The decision that you were not entitled to these benefits was made by the Social Security Administration, and not by (your name).  Therefore, if you disagree with this decision, or if you have any questions about your entitlement to Medicare benefits, contact your Social Security office.  If you go to the Social Security office, take this letter with you.

3711.8
Recovery Where Beneficiary Is Deceased.--Where a beneficiary who is liable for an overpayment dies, attempt to recover from such sources as State welfare agencies, or private insurance plans (see §3711.1), or withhold the overpayment from any underpayments due the beneficiary's estate or due a surviving relative. (See §§3715ff.).

If the entire overpayment cannot be recovered by the above methods, send a letter (see sample below) addressed to the estate of the deceased at the address of the legal representative if known, or to the last known address of the deceased.  Include the basic information in §3711.5, but do not mention the possibility of installment payments or the possibility of offset against monthly benefits.

Do not direct recovery efforts against a person who answered a recovery letter concerning an overpayment unless it is known that the individual represents the beneficiary's estate.  Do no recover by offset against underpayments payable to a provider of services or to a person (other than the beneficiary's estate) who paid the bill.
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If a refund is not received within 30 days after writing to the estate, refer the case to HCFA in accordance with §§ 37l2.  Include any information you have about the appointment of a legal representative, copies of any correspondence with survivors or others concerning the overpayment and any instructions received for filing a claim against the estate.  Annotate item l3, Remarks, of the referral form (HCFA-2382) as follows: "Expedite.  Case involves deceased beneficiary."  If the file contains instructions for filing a claim against the estate, mention this also.

When forwarding the overpayment to HCFA, notify any party that responded to your recovery letter that the case is being transferred to the Social Security Administration and that further recovery action will be taken by the agency.

Model Refund Request to Estate of Deceased Beneficiary (Adapt to Fit the Situation)
Estate of (deceased beneficiary) (or, if known, "Representative of the Estate of (deceased beneficiary)).
Dear Sir (or Dear M.                         if estate representative's name is known).

On (date) we paid (provider's name and location) $      more than was due for inpatient services provided to (deceased beneficiary) from        through ______."  (Include a clear and complete explanation of how the overpayment arose (see §§ 37ll.6 and 3722ff. for some suggested explanations), the amount of the overpayment, how it was calculated, and why the payment was not correct.)

Add if applicable:  "We have recovered $      from (specify source).  Thus, the total remaining overpayment is $     ."

If other Medicare benefits become payable to the estate and you have not refunded the incorrect payment, we will withhold the amount owed from those benefits."

Under the Medicare law, the beneficiary is responsible for overpayments made on his behalf if the provider was not at fault in causing the overpayment.  In this case (provider's name) was not at fault. Therefore, the estate of (deceased beneficiary) is liable for the $___ incorrectly paid to (provider's name) for the services it furnished (deceased beneficiary).

Please send us a check or money order in the amount of $     payable to (your name) in the enclosed, self-addressed envelope within 30 days."

If we do not hear from you within 30 days, we will be required to refer this matter to the Social Security Administration (or Railroad Retirement Board) for further recovery action.

NOTE:
Undertake notification of appeal rights in accordance with the reopening rules in § 3799.l5.
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If you believe that (deceased beneficiary) was without fault in causing this overpayment and that recovery of the overpayment would be unfair, you may request that recovery of the overpayment be waived.  Your request should include a brief statement of your reasons for requesting waiver."

3711.9
Beneficiary Wishes to Refund in Installments.--

A.
General.--If an overpaid beneficiary states that he is unable to refund the full amount of an overpayment at one time, regular monthly installment payments are acceptable.  The amount and frequency of the installments should be in reasonable relationship to the amount of the overpayment.

Normally, the installments should be large enough to effect recovery within 3 years; however, allow a longer installment period if the beneficiary is willing to refund at least $50 per month.  In notifying a beneficiary that he can refund an overpayment by installments, specify the amount (not less than $l0) and the number of monthly installments necessary to recovery the overpayment.  (See § 3711.6D.)

NOTE:
These provisions for repayment in installments do not apply to overpayments for which providers are liable.

Exercise care in distinguishing between a request for repayment in installments, and a request for waiver.  Where a beneficiary states that he cannot afford an installment of at least $l0 per month, or that he can afford installments of $l0 to $50 per month but the overpayment is so large that recovery would take substantially more than 3 years, treat his statement as a request for waiver.  Refer it to HCFA.  Annotate Item l3, Remarks, of the form HCFA-2382 with the phrase, "FOR CONSIDERATION OF WAIVER -BENEFICIARY ALLEGES HARDSHIP."

Notify the beneficiary that his file has been forwarded to HCFA for further consideration and that he will be notified of the decision.  The following paragraph is suggested for use in notifying a beneficiary:

Because you have stated that you cannot afford to pay the monthly installment amount that we require, we have sent your file to the Health Care Financing Administration for further consideration.  The Health Care Financing Administration will contact you if additional information is needed and it will also notify you of the decision made in your case.

B.
Notification of Installment Schedule.--When agreement is reached with a beneficiary for refund by installments, notify him of the installment schedule.  You may, at your option, ask the beneficiary to sign an installment agreement such as the one in paragraph C below.  Give one copy of the agreement to the beneficiary.  Retain the other.
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C.
Suggested Installment Agreement.--

                                                       
                                                                                 Name of Overpaid Beneficiary
 Health Insurance Claim Number

Beneficiary's Address

I hereby agree to repay my Medicare overpayment totaling $         to (your name), which will receive the payments on behalf of the Health Care Financing Administration.  My payments will be made as follows:

DATE PAYMENT DUE (Month, Day, Year)
Amount of Payment
Signature of Beneficiary - Date

D.
Beneficiary Fails to Remit Installments.--If the beneficiary fails to remit two installments (not necessarily consecutive), or after remitting the overdue installments he fails to remit any subsequent installments, ask the beneficiary the reason for the lapse.  If you do not receive a response within 30 days, or are informed that the beneficiary is unable to continue paying any installments, refer the case to HCFA.  (If the beneficiary states that he can afford a lesser installment amount, see paragraph E below.)  If you learn that the beneficiary is deceased, see § 37ll.8.  When referring defaulted cases, annotate the overpayment referral form (HCFA-2382) to that effect, specifying the amount of the installments which were agreed upon, and the amount refunded by the beneficiary.

E.
Beneficiary Can No Longer Afford Installment Amount But Can Afford a Lesser Amount.--If the beneficiary notifies you that he can no longer afford to pay the agreed-upon installments but can afford a lesser amount, set up a new agreement, provided the new installment is at least $l0 per month, and large enough to effect recovery of the remainder of the overpayment within approximately 3 years after the date of the new installment agreement.  If the beneficiary cannot afford such an amount, refer the case HCFA.  Annotate the overpayment referral form (HCFA-2382) as in A above.
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3711.10
Recording Overpayment Cases in Which the Provider is Not Liable.--If a provider is relieved of liability for refunding an overpayment, and an adjustment bill is required In accordance with §§ 38l6ff., treat the charges involved in the year-end cost report as though they were covered; i.e., make provision to assure that the overpaid amount is not recovered from the provider at the time of final cost settlement.  To accomplish this, keep a record of such cases including the forms and documents listed in § 3712.1.  

If you have a system capable of preventing year-end recovery from the provider, where it was relieved of liability for refunding an overpayment, an additional record of the case is not necessary.

3711.11
Beneficiary Protests.--A beneficiary's reply to a notification of overpayment or request for refund may constitute a request for reconsideration or hearing, a request for waiver or both.

A.
Protests To Treat As Requests for Reconsideration or Hearing.--Consider a beneficiary's reply a request for reconsideration or hearing if the beneficiary protests the existence of an overpayment, the amount of the overpayment, or if the nature of the protest is unclear.  (See B below for protests to consider requests for waiver.)  Take no further recovery action in such cases until the reconsideration or hearing is completed. (See §§ 3781ff.)  Tell the beneficiary that the request is being considered (or has been forwarded to the Office of Hearings and Appeals, if a hearing request) and that no action is necessary until further notice.  If the overpayment case has been referred to HCFA, inform HCFA of the appeal so that recovery action by SSA may be suspended pending the results of the appeal.

If the reconsideration or hearing determination is that the beneficiary is liable for an overpayment, send the beneficiary another request for refund of the overpayment (including all information in § 3711.5), unless the beneficiary has also requested waiver. In that event, see B below.  If the beneficiary does not reply within 30 days, forward the case to HCFA.

If a protest involves entitlement, refer the case to:

Health Care Financing Administration

Overpayment Section

P. O. Box 120

Baltimore, MD 21203

Annotate Item 13, "Remarks" of the HCFA-2382 in red "NONENTITLEMENT CASE - For HCFA Development and/or Waiver Consideration."

An individual may protest a Medicare overpayment determination at a local SSO. That office helps the individual to complete an appeal request.  If the overpayment involves an issue other than entitlement to benefits, the SSO forwards the request using form HCFA-2649 (Part A) or form HCFA-1964 (Part B), to you.  If the overpayment resulted from a decision that the individual was not entitled to Medicare during the period in which the
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services were rendered, the SSO uses form HCFA-56l and sends the original to its Program Service Center for a reconsideration.  It sends you an informational copy so that can suspend recovery action pending the outcome of the appeal.  When the reconsideration is complete, the Program Service Center sends you a copy of its determination.  Either resume or terminate recovery action as appropriate.  Notify the beneficiary when the recovery is terminated or resumed. 

B.
Protests To Treat As Requests for Waiver.--If an overpaid beneficiary protests on the grounds of hardship, or that recovery would be inequitable, treat the protest as a request for waiver even if it is filed on a form ordinarily used for requesting reconsiderations.  Discontinue collection efforts and refer the case to HCFA for consideration of waiver.  If the beneficiary offers evidence about his financial condition, forward it, but do not solicit such evidence.  Tell the beneficiary that the overpayment case will be forwarded to the Social Security Administration and that no action is necessary until further notice.

NOTE:
If the beneficiary has also requested reconsideration, conduct the reconsideration prior to the referral; and if the original decision is affirmed, advise him that the matter has been referred to SSA for consideration of his claim that refunding the overpayment would be a hardship for him and/or would be unfair.

7-58
Rev. 1298
