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Underpayments
37l5.
UNDERPAYMENTS

A.
General.--The term "underpayment" refers to situations where a beneficiary to whom a Medicare benefit was payable dies before filing a claim or where he filed a claim but died before his claim was settled (e.g., a check was issued but was not negotiated prior to his death).

An underpayment situation includes a situation where the beneficiary dies prior to receiving a refund of overcollected Part B deductible amounts he paid for Part B provider services. (See §3400B, last sentence.)

It also includes the situation where a Medicare benefit was payable to the beneficiary for covered inpatient hospital services, outpatient hospital services, and Part B services furnished on an inpatient basis by a nonparticipating hospital.  These covered services may be classified as follows:

o
Emergency and foreign inpatient hospital services provided by a nonparticipating hospital where the hospital has not filed an annual election to bill the program for hospital services;

o
Emergency outpatient services provided by a nonparticipating hospital where the hospital has not filed an annual election to bill the program for emergency hospital services; and 

o
Certain Part B medical and other health services furnished by a nonparticipating hospital.

Where the patient died before the Medicare payment to him for the above services was completed, disposition of the case depends on the type of service rendered the patient and whether or not the hospital services have been paid for.

B.
Services Not Paid For.--No health insurance benefits are payable after the death of the beneficiary where Part A inpatient services furnished by a nonparticipating hospital have not been paid for.

Where the case involves outpatient or other Part B services and the hospital has not received payment from the beneficiary or his estate or from another person on his behalf, pay the hospital if it agrees that the reasonable charge, as determined by you, is the full charge.  This agreement may be entered in the Remarks section of the HCFA-1450.  If the provider does not make this agreement, payment may be made on the basis of an unpaid hospital bill to the legal representative of the beneficiary's estate or other person who assumes the legal obligation to pay the charges.  (See §3715.8.)

An assignment executed by the beneficiary prior to his death continues to be effective after his death. Thus, where the beneficiary has assigned the right to payment for the Part B services prior to his death, you may reimburse the provider.
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C.
Persons Entitled to Receive Payment on Paid Bills After Patient's Death.--Where the services in subsection A. have been paid for, but the beneficiary died before the Medicare payment to him was completed, the person(s) who paid for the services has the first right to any Medicare payment due.  If the services were paid for by the beneficiary or from funds of his estate, pay the legal representative of his estate.

If the person who paid for the services is other than the beneficiary and is deceased or if the deceased beneficiary paid the charges and no legal representative has been appointed, pay certain survivors of the beneficiary in the following order of priority (more detailed definitions of the various degrees of relationship are contained in §3715.6):

1.
Surviving spouse who was either living in the same household with the beneficiary at the time of his death or was entitled to monthly social security or railroad retirement benefits on the same earnings record for the month of his death;

2.
Child or children of the beneficiary who were entitled to monthly social security or railroad retirement benefits on the same earnings record for the month of his death; 

3.
Parent or parents of the beneficiary who were entitled to monthly social security or railroad retirement benefits on the same earnings record for the month of his death;

4.
Surviving spouse of the beneficiary who was not living in the same household with him at the time of his death, and was not entitled to monthly social security or railroad retirement benefits on the same earnings record for the month of his death;

5.
Child or children of the beneficiary who were not entitled to monthly social security or railroad retirement benefits on the same earnings record for the month of his death;

6.
Parent or parents of the beneficiary who were not entitled to monthly social security or railroad retirement benefits on the same earnings record for the month of his death.

NOTE:
If the charges were paid by someone other than the beneficiary and that person died before the Medicare payment to him was completed, do not pay such person's estate.  Nor does the right to payment pass directly to the legal representative of the beneficiary's estate.  Pay a surviving relative of the beneficiary in accordance with the six priorities above.  If none of the relatives listed survive, pay the legal representative, if any, of the beneficiary's estate.
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If no person survives who meets the above requirements, payment may not be made. Furthermore, if a person higher on the priority listing is unavailable or his whereabouts are unknown, do not pay a person in a lower priority.  Under this same principle, a person may not waive his right to claim the benefit in favor of a person in a lower priority.

3715.1
Development of Underpayment Claims--

A.
Action on Receipt of Notice of Death.--Where notice of the beneficiary's death is received before his claim has been processed to completion (i.e., the claim is still in processing or an unnegotiated check has been returned), check your records and contact the hospital or other sources for information regarding the type of service rendered, whether or not the services have been paid for, and if paid, the name and address of the person who paid.

If the case involves Part B services for which the hospital has not received payment, advise the hospital how to claim the payment.  (See §37l5B.)  Where the hospital bill has been paid, develop a claim for the underpayment (or request SSO assistance) subject to the tolerance in subsection D. Where the hospital bill remains unpaid, the hospital does not want to file a claim, and someone has assumed or wishes to assume a legal obligation to pay the charges, develop a claim for underpayment (or request SSO assistance) and obtain a statement of assumption of legal obligation in accordance with §3715.8, subject to the tolerance in subsection D.

B.
SSO Development.--Most underpayment claims are developed in an SSO, and as a result, a claim is filed by the qualified person.  Thus, if the SSO has assisted in the development of the case, you may assume that the claimant meets the necessary qualifications to receive the underpayment.

C.
Requesting SSO Assistance.--Where a claimant contacts you and further information is needed (see also subsection D. below), SSO assistance may be sought.  To enable it to obtain sufficient information to determine the proper payee, furnish SSO with all pertinent lead information and specify what is needed to complete the case.  For example, indicate the type of service involved, whether the services have been paid for, whether it is known who paid for the services, etc., and what action has already been taken (e.g., a check was issued on a receipted bill and was returned; a widow has submitted a claim on a paid bill but it is not known whether there is a legal representative or whether she was living with the deceased or is entitled to monthly benefits on the same earnings record).

D.
Tolerance Rule.--Do not routinely request underpayment development where the amount payable is less than $50.  However, where a claim for the underpayment is received, process it regardless of the amount.

E.
Returned Check.--If an unnegotiated check is returned by an individual who is also claiming the underpayment or requesting information about how to do so, follow subsection A.
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If a check is returned by the Post Office Department marked "Addressee Deceased", etc., and there is no accompanying request for the underpayment, void the check and take no further action if the underpayment is less than $50.  If a claim is later filed, process it regardless of the amount.  If the underpayment is $50 or more, request SSO assistance.

F.
Determination of Relationship.--Although in most cases the person qualified to receive the underpayment is readily apparent, decisions of relationship are governed by the social security law. Refer complex questions to an SSO for development and/or resolution.  However, the case need not be routinely referred for verification of the claimant's allegations that he or she is the relative or other person qualified to receive the underpayment and that no one survives in a higher priority are not contradicted by information in file.  For example, if the beneficiary had submitted a claim on a paid bill prior to his death, payment may be made to the legal representative without referral to the SSO if the requirements of §3715.4 are met.  Similarly, a claim filed by a widow can be processed without SSO assistance if it is apparent that she lived at the same address with the beneficiary at the time of his death (or is entitled on the same earnings record) if she states in writing that there is no legal representative of the estate and there is no reason to question her statement.

G.
SSA Responsibility for Settling Disputes.--In the event of conflict in the evidence, the Social Security Administration has the responsibility for settling a dispute as to whether a claimant meets the qualifications for entitlement to the underpayment. If there is an adverse claimant when you receive the case, or if a decision of entitlement is disputed either before or after payment has been made, refer the case in accordance with §3715.7.

37l5.2
General Provisions Which Pertain to All Underpayment Claims.--

A.
Request for Payment.--Aside from the issue concerning the person qualified to receive an underpayment, develop all other aspects of a claim for reimbursement in the same manner as if filed by a living beneficiary.  Accordingly, if the beneficiary had not filed a claim prior to his death, a claim is required.  The claimant should sign his own name in the space provided.  If the beneficiary had filed a claim before he died, it is not necessary for a person claiming the underpayment to file another.  In such a situation, any written request for the underpayment suffices.

B.
Required Evidence.--Evidence that the services have been paid for and by whom must be submitted in every case.  This evidence might be: a receipted bill showing who paid the bill, a cancelled check, or  a statement from the provider or other probative evidence.

C.
More Than One Person Entitled.--Where more than one person has a right to share in the Medicare underpayment, an application or payment request for the total payable to all is required from only one member of such a group.  However, except as specified below, a separate check is issued to each individual entitled.  Include with the check to each payee an explanation that a claim for the payment (show amount) has been made by (claimant's name) on behalf of all qualified parties and the enclosed amount represents his share.
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D.
Total Amounts Payable to Two or More Claimants Do Not Exceed $200.--Where the total program benefit payable to multiple claimants is $200 or less, in the absence of objection by one of the parties,  pay the person who files as agent for himself and all others entitled.  Obtain an agreement in writing to divide the payment in the proper amounts among the other entitled individuals.  If one of the parties objects to this, issue a separate check to each.

E.
Partially Paid Bills.--Where only a portion of a medical bill has been paid, payment may be made (or SSO development requested) on the paid portion as on any paid bill.  In addition, contact the provider and explain how it may claim the payment on the unpaid portion of the bill.  (See §37l5B.)  If the provider does not wish to claim the payment, you need take no further action.  Advise the SSO (which services the claimant on the paid portion of the bill) that the provider has been contacted and does not wish to claim the payment.  This notification will aid it in responding to inquiries regarding the case.

37l5.3
Special Provisions Regarding Payment to Person Who Paid for the Services.--

A.
Identifying Person Who Paid for Services.--A person who paid part or all of a bill may apply for the underpayment.  He should furnish the identity and address of any other person who paid any part of the charges.

B.
Payment From Own Funds.--The health insurance payment or refund on a receipted bill may be paid to a person who paid part or all of the charges with his own funds.  Consider that the charges were paid from funds of the decedent's estate, and a "payer" will not qualify to receive a health insurance payment or refund if:

o
He paid the charges in settlement of a debt or obligation to the decedent or his estate,

o
He paid the charges from funds of an insurance policy of which the decedent or his estate is the beneficiary, or

o
He paid the charges as an employer under a plan or contract of employment. However, there are some employer, union, insurance, or welfare plans that are liable only for deductibles and coinsurance but pay the enrollee's entire medical bill with the understanding that they will receive the Part B reimbursement.  Where the medical bill is paid under such a plan, it is not considered paid by the patient's estate. Where the organization claims the payment on such basis, request the RO to verify the organizations qualifying for payment.

In the absence of some indication that these conditions exists, you need not develop further the basis upon which the bill was paid.

C.
Charges Paid By More Than One Person.--If the charges have been paid by more than one person, each person who paid is entitled only to his proportionate share of the reimbursement.  Where one (or more) of the group has died, his share of the payment is settled under the NOTE in §3715C.
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3715.4
Special Provisions Regarding Payment to Legal Representatives.--

A.
Definition of Legal Representative.--"Legal Representative" of a deceased individual means the executor or administrator of his estate, and includes the survivors designated to receive the assets of the deceased under the small estate statutes of the State in which the deceased resided at the time of his death.

Refer questions concerning the small estate laws and other questions relating to the appointment and authority of a legal representative to the SSO.

B.
Order of Appointment.--Obtain a copy of the order of appointment with the request for payment filed by the legal representative unless this proof has already been submitted in connection with another claim.  If this proof has been submitted to an SSO, a statement to this effect over the signature of a staff member of the SSO may be accepted as proof of appointment in lieu of a copy of the appointment papers.

3715.5
Special Provision Regarding Payment to Survivors.--

A.
Obtaining an HCFA-l660 or Equivalent Information.--The relative(s) highest on the list of priorities in §37l5C must provide information in writing regarding:

o
His relationship to the deceased patient;

o
His status with respect to entitlement to monthly social security or railroad retirement benefits on the same earnings record as the deceased patient; and 

o
Whether or not there is a person higher in priority.  The HCFA-l660 (Request for Information - Medicare Payment for Services to a Patient Now Deceased) was developed to serve this purpose.

If you secure the necessary information in writing by some means other than an HCFA-l660, do not obtain a completed form.

The questions in item l of the HCFA-l660 are general in nature and are required for identifying the type of payee who is eligible.  If question l(a) is answered "yes" and no legal representative is shown in l(c), or, if question l(b) indicates that the person who paid the bill is deceased, item 2 is completed. The person who completes item 2 fills in only one block, i.e., the name and address of the living survivor(s) who is a relative in the highest category as listed on the form.

When you send an HCFA-1660 directly to a claimant for completion, enter the deceased patient's name and HICN in the blocks provided.  This information is necessary for later association of the completed form with the patient's file.  Enclose an addressed return envelope.
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Also complete the first part of item 1 to identify the medical bill(s) involved.

B.
Evidence to the Contrary of Claimant's Statement.--In the absence of evidence to the contrary, accept a written and signed allegation of the claimant as to his entitlement status and his relationship to the deceased, that there is  no relative in a higher priority who qualifies to receive the Medicare payment, and that there is no legal representative of the estate.  "Evidence to the contrary" includes situations where there is an indication that a person in a higher priority exists, the claimant does not meet the relationship requirements, etc.

C.
Payment to More Than One Child.--Where there is more than one child of the decedent, divide the Medicare payment equally, subject to the $200 rule in §3715.2D.  If, however, one or more children has died (either before or after the beneficiary's death) divide the entire amount among the surviving children.

D.
Payment to More Than One Surviving Parent.--Where there is more than one surviving parent and they are living together, the payment may be combined and a joint check issued.  If the surviving parents are not living together, divide the payment equally between them subject to the $200 rule in §3715.2D.

E.
Incompetent Payee.--If a relative who qualifies for payment is incompetent, or where such relative is a minor, the claim may be made on such person's behalf by his legal guardian or other person who has assumed responsibility for him.  In the absence of evidence to the contrary, accept the claimant's statement that he has authority to act for the qualified individual.

F.
On the Same Earnings Record.--The phrase "on the same earnings record" does not necessarily mean the earnings record of the beneficiary.  For example, a female beneficiary may not have an earnings record, but is entitled to monthly benefits on her husband's account.  Thus, both parties are entitled on the same earnings record.  If she is the deceased beneficiary, her husband qualifies in priority number l of §3715C.

3715.6
Definitions of Relationship and Related Principles Governing Eligibility of Survivors.--

A.
General.--A decision as to whether an individual meets the requirements of relationship is governed by the social security law.  Accordingly, a survivor who has been awarded monthly social security or railroad retirement benefits as the spouse, child, or parent of the deceased is deemed to have this status for Medicare purposes.

However, where a claimant's allegation of relationship is challenged because of evidence to the contrary, be aware of the definitions of relationship which have been established by SSA.  Although you are not required to make complex findings of fact, be familiar with the principles which are summarized in the following paragraphs.
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Each degree of relationship--spouse, child, parent--appears twice in the priority listing in §3715C. Therefore, the individual who meets the definition may be either high or low on the list.  The factor which controls his position in the priorities, in most instances, is whether he is entitled to monthly benefits on the same earnings record as the deceased beneficiary.

B.
Surviving Spouse.--Aside from the question of entitlement to monthly benefits, a person who was living with the husband or wife in the month of his or her death is presumed to be the spouse of the deceased in the absence of clear and strong evidence to the contrary and qualifies in the lst priority in § 3715C.  Where the marital relationship is questioned, a person who was living with the beneficiary qualifies as a surviving spouse in priority number 1 if he or she was validly married to the beneficiary at the time of his death, or would have the status of widow or widower with respect to the taking of intestate personal property by the courts of the State in which the deceased lived at the time of his death.

A person also qualifies in the first priority as a surviving spouse if he or she married the beneficiary in good faith but the marriage was invalid because of a legal impediment not known to the claimant at the time of the marriage, provided the claimant was living with the beneficiary at the time of the beneficiary's death.

A couple is considered to be living together as husband and wife in the month of the beneficiary's death even though they were actually separated at the time of death if the separation was caused solely by the illness of either or other circumstances beyond their control.  The SSO has been instructed to record the length of, and reason for, the separation.  If the separation lasted more than 6 months, the SSO obtains sufficient information about the circumstances to make a determination as to whether there was an intent to resume living together in the same household.  If such intent can reasonably be found, payment may be made to the surviving spouse.

An individual who was neither living with the decedent at the time of death, nor entitled to monthly benefits on the same earnings record, qualifies as a surviving spouse in priority number 4 if he or she meets the requirements in the first paragraph of this section.

C.
Child.--The term "child" generally means:

o
A person who would have the right under applicable State law to inherit intestate personal property from the beneficiary as his natural legitimate child;

o
A person who was legally adopted by the beneficiary; or 

o
The beneficiary's stepchild.

In addition to the above, the Social Security Act recognizes the following individuals as "children" of a beneficiary:
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o
A child of an invalid ceremonial marriage which would have been a valid marriage except for a legal impediment;

o
An illegitimate child who, prior to the beneficiary's death, was acknowledged in writing by the beneficiary to be his son or daughter; who was decreed by a court to be the beneficiary's child; where the beneficiary was ordered by a court to contribute to the child's support; or where the deceased is shown to be the father by other evidence and was living with the child or contributing to the child's support; or 

o
A child who retains inheritance rights in the beneficiary's estate even though adopted by another person during the beneficiary's lifetime.

D.
Parent.--A person qualifies as a parent of the deceased beneficiary if he or she would have the status of parent with respect to the taking of intestate personal property under the law of the State in which the beneficiary lived at the time of his death;  is a stepparent of the beneficiary; is an adoptive parent.

3715.7
Adverse Claims Based on Paid Bills.--The law delegates to SSA the responsibility of settling disputes involving the initial determination of relationship.  Therefore, where an individual questions a denial or files a claim based on a bill on which reimbursement has already been made, or where an adverse claimant appears before payment has been made, refer the case to HCFA.

Where payment was properly made to a relative because there was no administrator at the time the claim was settled, the subsequent appointment of an administrator does not render the payment erroneous.

3715.8
Assumption of Legal Obligation to Pay Bill.--If a hospital does not want to file a Part B claim on an unpaid bill for services to a deceased beneficiary, the Part B payment may be made to the legal representative of the beneficiary's estate or to some other person who assumes a legal obligation to pay the charges.

If the legal representative seeks payment on that basis, he must submit a signed statement substantially as follows:

"I am the legal representative of the deceased beneficiary's estate. The estate has assumed the legal obligation to pay charges of (amount of charges) by (name of hospital) for services to ________________, the deceased beneficiary, on (dates of services)."

The legal representative must also submit a copy of his order of appointment as legal representative.

If someone other than the legal representative of the estate seeks payment on that basis, he must submit a statement substantially as follows:  

"I have assumed a legal obligation to pay, from my own personal funds, the charges of (amount of charges) by (name of hospital) for services to ________________, the deceased beneficiary, on (dates of services)."
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3716.
ALIEN NONPAYMENT CASES

An alien is not eligible for social security monthly benefits and health insurance benefits in certain cases after he has been outside the United States for 6 full consecutive calendar months.  (A period of absence from the United States is broken for an alien who has been outside the United States for 30 full consecutive days, if the alien spends a period of 30 full consecutive days in the United States before the expiration of a 6 full consecutive calendar month period.  A new period of absence begins as of the first day of the month after the month he again leaves the United States.)  If he returns to the United States, benefits become payable beginning with the first full calendar month of presence in the United States.  SSA will determine when this suspension applies.

You know this provision may apply when you receive a reply to a query showing disposition code 26.  See §§35l2 and 353l.

When you receive this reply, contact the local SSO.  Indicate an alien nonpayment case and furnish at least the following information:  name, HICN, address, and inclusive dates of hospital and/or medical services.  The SSO investigates to determine whether payment may be made.  It furnishes a written statement stating whether any or all of the medical services are reimbursable.

The statement shows months for which payment may be made.  Future months may be shown.  Pay the claim based upon this statement.  Subsequent claims where expenses are incurred within this period may be processed based on this report even though you receive another reply showing disposition code 26.

For expenses incurred after the period covered by the report, ask the beneficiary whether he or she was out of the United States after the last month shown on the report.  The beneficiary's signed statement that he/she was not, is sufficient to pay the claim.  If the beneficiary was out of the United States, refer the case to the SSO for another investigation.  Include the beneficiary's statement.

When these cases are referred to the SSO, tell the provider that payment may be barred and that a definitive reply will follow.  The follow denial notice to the provider and, where appropriate, to the beneficiary includes a paragraph similar to the following:

In certain cases, an alien who has been outside of the United States for 6 full consecutive calendar months is not eligible for health insurance benefits.  Payment can only be made to, or for, such an alien for the first full calendar month of presence in the United States.  It has been determined that payment cannot be made in this case for (months(s).)
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