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Medicare as Secondary Payer

for Disabled Individuals
3492
MEDICARE AS SECONDARY PAYER FOR DISABLED INDIVIDUALS

Under §1862(b)(4) of the Act, Medicare is secondary payer to "large group health plans" for "active individuals" (as defined in subsection C.3) under age 65 entitled to Medicare on the basis of disability.  Under the law, a large group health plan (LGHP) may not "take into account" that an "active individual" is eligible for or receives, benefits based on disability.  The individual's coverage under the LGHP must be based on the individual's employment or the employment of a family member, as explained in subsection C.3. Apply the instructions in §§3491.6 - 3491.10 and §§3491.12 -3491.16 in processing claims where Medicare is secondary payer for disabled individuals.  Where those sections refer to an EGHP of 20 or more employees, substitute the term "large group health plan" as defined in subsection C1, to apply them to disabled individuals. 

A.
Effective Date.--This provision is effective for items and services furnished on or after January 1, 1987 and before January 1, 1992.  

B.
Definitions.--

1.
Large Group Health Plan.--An LGHP means any health plan of, or contributed to by, an employer or by an employee organization (including a self-insured plan) that provides health care directly or through other methods such as insurance or reimbursement, to employees or former employees, the employer, others associated, or formerly associated with, the employer in a business relationship, or their families. The plan covers employees of at least one employer that normally employed at least 100 full or part-time employees on a typical business day during the previous calendar year.  The term employer has the same meaning as the term has for purpose of the working aged provision.  See §3491.1A.  It includes the Federal and other governmental entities.  The tax penalty for nonconforming LGHPs does not apply to Federal and other governmental entities.  (See subsection I.)

A group health plan that covers employees of at least one employer that had 100 or more employees on 50% or more of its business days during the preceeding calendar year is considered to meet this definition.  If the plan is a multiemployer plan, such as a union plan, which covers employees of some small employers and also employees of at least one employer that meets the 100 or more employees requirement, Medicare is secondary for all employees enrolled in the plan, including those that work for small employers. This differs from the rule for multiemployer plans under the working aged.  (See §3491.1C.)

2.
Nonconforming Large Group Health Plan.--A "nonconforming LGHP" means one that at any time during the calendar year takes into account that an active individual is eligible for, or receives, benefits based on disability, e.g., an LGHP fails to pay primary benefits for disabled individuals under age 65 for whom Medicare is secondary payer in accordance with subsection C.3. 
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NOTE:
Although the term LGHP includes a plan for former employees or persons formerly associated with the employer in a business relationship, or their families, these individuals are not included in the definition of "active individual" in subsection 3, i.e., Medicare is not the secondary payer for them.  These individuals are included within the definition of LGHP for tax purposes.  (See the tax penalty in subsection I.)

3.
Active Individuals Subject to This Limitation on Payment.--An "active individual" is an employee, an employer (e.g., proprietor or partner), an individual associated with the employer in a business relationship (e.g., suppliers and contractors who do business with the employer and the employees) or a member of the family of any of these persons such as spouse, parent or child.  Medicare is secondary payer under this provision for active individuals entitled to Medicare based on disability who have coverage under an LGHP.  

The disabled individual may be the employee, employer, or individual associated with the employer in a business relationship, or the disabled person may be the "family member" of the employee, employer, or individual associated with the employer in a business relationship.  This means that a disabled person who is not an employee as defined in subsection 4, but who is covered under an LGHP of a spouse, parent, or any other family member, is considered to be an "active individual."

4.
Employee.--An employee is an individual who is actively working for an employer or, since disabled persons are not usually working, a person whose relationship to an employer is indicative of employee status.  Whether or not such a person is an employee is determined on the basis of the individual's relationship to the employer.  The question to be decided is whether the employer treats a disabled individual who is not working as an employee, in light of commonly accepted indicators of employee status, rather than whether the person is categorized in any particular way by the employer.  In general, an individual who is not actively working may be considered to have employee status if the relationship is such that:

o
The individual is receiving payments from an employer which are subject to taxes under the Federal Insurance Contributions Act or would be subject to them except that the employer is not required to pay such taxes under the Internal Revenue Code.

o
The individual is termed an employee under State or Federal law, or in accordance with a court decision.

o
The employer pays the same taxes for the individual as he pays for active, working employees.

o
The individual continues to accrue vacation time or receives vacation pay.
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o
The individual participates in an employer's benefit plan in which only employees may participate.

o
The individual has rights to return to duty if his/her condition improves.

o
The individual continues to accrue sick leave.

C.
Individuals Not Subject to this Limitation on Payment.--Medicare is not secondary for:

o
Individuals entitled, or who would upon application be entitled, to Medicare under the ESRD provision, i.e., individuals who have ESRD even though their current Medicare entitlement is on the basis of disability.  However, in accordance with §3490, Medicare is secondary payer for persons under age 65 with ESRD during a period of up to 12 months regardless of the number of employees.

You can identify ESRD beneficiaries by the "S" trailer codes when you query inpatient claims (§3512.8) and outpatient claims (§3535.1).

o
Individuals who are covered by an EGHP of employer(s) of fewer than 100 employees, unless the EGHP is a multiemployer plan in which there is at least one employer of 100 or more employees.  (See subsection C.1.)

o
Individuals whose coverage by an LGHP is not based on either employment or a relationship to an employee, employer, or an individual associated with an employer in a business relationship.  For example, Medicare is primary for a disabled individual who is covered under an LGHP as a retired, former employee (and who does not meet any of the criteria in subsection  C.4,) or the spouse of a retired, former employee.

D.
Action by Providers to Identify Individuals Subject to This Limitation on Payment.--Providers are to identify individuals who meet the conditions in subsection C.3. by asking every Medicare beneficiary under age 65 if the individual is an employee, a self-employed individual, or a member of the family of an employee or self-employed individual and, if so, whether the individual has group health coverage through an employer.  If the individual responds affirmatively to both questions, the provider requests the name and address of the employer plan and the individual's identification number and bills the plan for primary benefits, except where the provider has information that clearly shows that the employer plan is not primary payer.  If the individual responds negatively to either question, or the provider has otherwise determined that the employer plan is not primary payer, the provider bills Medicare for primary benefits and annotates item 57A on Form HCFA-1450, "Medicare." 

For audit purposes, and to ensure that the provider has developed for other primary payer coverage, the provider retains a record of the development or other information on which it based its determination that Medicare is primary payer.  See §3686 for action to take where a claim is received for primary benefits and you have reason to believe that Medicare may be secondary payer.
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E.
When Medicare Can Pay Secondary Benefits.--If the provider bills the employer plan first, Medicare may pay secondary benefits in accordance with §3491.12, to supplement the employer plan payment, only if the following conditions are met:  

o
the plan payment is less than the provider's charges for Medicare covered services, 

o
the plan payment is less than the gross amount payable by Medicare (as defined in §3491.12), and 

o
the provider does not accept, and is not obligated to accept, the plan's payment as payment in full.  Refer to §3682 (cost reimbursement) and §3685 (PPS reimbursement) as appropriate.

F.
Recovery of Primary Medicare Payments.--Under the law, the government may recover incorrect primary Medicare benefits from any LGHP which is the primary payer. To recover Medicare payments the government:

o
may bring legal action against the LGHP and may collect double damages,

o
may take legal action to recover its benefits from any entity that has been paid by the LGHP for items and services furnished an individual who meets the conditions in subsection C.3,

o
may join or intervene in any legal action against the LGHP related to the events that gave rise to the need for the items or services, and

o
is subrogated, to the extent it paid for items or services, to the rights of any individual who is entitled to receive primary payment from an LGHP.

G.
Claimants' Right to Take Legal Action Against Large Group Health Plan .--Any claimant including an individual who received services, and the provider or supplier, has the right to take legal action against an LGHP that fails to pay primary benefits for services covered by both the LGHP and Medicare, and to collect double damages.  

H.
Tax Penalty for Noncompliance.--An excise tax is imposed by §5000 of the Internal Revenue Code on any employer or employee organization that contributes to a nonconforming LGHP (see subsection C2 for definition) during a calendar year.  The amount of tax is 25 percent of the total amount that the employer or employee organization contributed to LGHPs during that year.  This tax penalty does not apply to Federal and other governmental entities.

I.
Recovery Notice to Nonconforming Large Group Health Plan.--When recovering incorrect primary payments from a nonconforming LGHP,  include in your letter to the plan, a statement that it is obligated to pay primary benefits in this case, in accordance with §1862(b)(4) of the Act, as amended by §9319 of the Omnibus Budget Reconciliation Act of 1986 (P.L. 99-509).  Explain that State laws and contract provisions are not applicable if they conflict with the Federal requirements even if they were in effect prior to January 1, 1987.  Also inform the plan that, under this provision, an LGHP which fails to pay primary benefits for disabled individuals under age 65 for whom Medicare is secondary payer is subject to legal actions described in subsections G and H , and to the tax penalty described in subsection I.
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J.
Identification of Cases and Action Where There Is Indication of LGHP Coverage In Prior Claims.--Consider the possible application of this limitation on benefits when processing claims for items or services furnished on or after January 1, 1987 to beneficiaries for whom Medicare is secondary in accordance with subsection B.3.  When processing such a claim, search your records for any prior claims on which you paid primary benefits for services rendered that individual on or after January 1, 1987 and which have not been annotated in accordance with §3491.9 to indicate a valid prior LGHP denial which applies to subsequent claims.  When you identify such claims, request the provider to bill the plan for the prior stays unless its records show clearly that the employer plan should not be billed as primary. The provider submits an adjustment bill when LGHP payment is received.  Refer to §3491.13 for further guidance regarding recovery of incorrect Medicare benefits where an employer plan may pay primary benefits if billed.

K.
Referral of Cases to RO.--Refer to the RO any cases of a nonconforming LGHP which come to your attention which either offers secondary coverage for individuals for whom Medicare is secondary under subsection B.3. or which refuses to reimburse you for any primary benefits you have paid to, or on behalf of, such individuals.  Include, in addition to the individual's name and HICN, the name and address of the employer and the LGHP, the individual's group health plan identification number, and a full explanation of the reasons for the referral.

The RO considers possible legal action to collect double damages from the nonconforming LGHP. It also refers such cases to the Internal Revenue Service for imposition of the tax penalty described in subsection I.  If the LGHP or employer has agreed to discontinue offering secondary coverage to disabled individuals for whom it is primary payer or has agreed to reimburse Medicare the amount of incorrect Medicare primary benefits that should have been paid by the plan, the RO includes this information in its referral.

Once the RO refers a nonconforming LGHP to the IRS, it does not withdraw the referral solely because the plan has discontinued offering improper secondary coverage or has reimbursed Medicare the amount of incorrect primary benefits Medicare paid.
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3495
FEDERAL GOVERNMENT'S RIGHT TO SUE AND COLLECT DOUBLE DAMAGES

Separate from its subrogation rights, the Federal Government has an independent right to take legal action to recover Medicare primary payments from entities that are required or responsible to pay benefits primary to Medicare but which fail to do so.  The Federal Government may recover double damages in this type of lawsuit pursuant to §1862(b)(2)(B)(ii) of the Act.  Entities that are required or responsible to pay primary to Medicare include:


o
A group health plan, including insurers, employers and third party administrators of such plans,


o
A large group health plan, including insurers, employers and third party administrators of such plans,


o
An automobile medical insurance plan,


o
Any liability insurance policy or plan, including a self-insured plan,


o
A workers' compensation plan, and


o
An automobile or nonautomobile no-fault insurance plan.


Refer any case in which an entity is required or responsible to make primary payment but refuses to do so to the HCFA RO servicing your area.  Include, in addition to the beneficiary's name, address and SSN or HICN, the formal name and address of the insurer or plan; the employee brochure that describes health benefits and coverage; the name and address of the entity required or responsible for making payment on behalf of the plan (e.g., the employer, an insurer or a third party administrator (TPA)); a copy of the employer's agreement with the TPA; the name of the sponsoring or contributing employer or employee organization; the provider's name, address and identification number; the specific amount of mistaken primary benefits Medicare paid; the specific date(s) of service; the specific procedure or diagnosis code(s); the MSP type (e.g., ESRD or working aged); and a full explanation of the reasons for the referral.  The RO reviews the case file for completeness and obtains any needed additional information.  When the file is complete, the RO refers the case to the Bureau of Program Operations in HCFA Central Office (CO).  HCFA CO considers possible legal action to collect double damages from that entity.


The government's right to sue and collect double damages is effective for items and services furnished on or after December 20, 1989 under all MSP provisions except the MSP for the disabled provision.  The Government's right to sue and collect double damages under the MSP for the disabled provision is effective for items and services furnished on or after January 1, 1987.

3496
EXCISE TAX PENALTIES FOR CONTRIBUTORS TO NONCONFORMING GROUP HEALTH PLANS

Section 5000 of the Internal Revenue Code of 1986 imposes an excise tax penalty on employers and employee organizations which contribute to "nonconforming group health plans."  They are taxed 25 percent of the employer's or employee organization's expenses incurred during the calendar year for each group health plan (conforming as well as nonconforming) to which they contribute.  This tax penalty does not apply to Federal and other governmental employers.


The term "nonconforming group health plan" means a group health plan or large group health plan that at any time during a calendar year fails to comply with any of the following provisions of the working aged, disability or ESRD Medicare secondary laws.
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A.
Working Aged.--Section 1862(b)(1)(A)(i)(I) of the Act provides that a group health plan may not take into account that a currently employed individual age 65 or over (or a spouse age 65 or over of an employed individual of any age) is entitled to Medicare.  Further, §1862(b)(1)(A)(i)(II) of the Act states that a group health plan must provide the same benefits under the same conditions to employees and employees' spouses age 65 or over as it provides to employees and employees' spouses under age 65.


B.
Disability.--Section 1862(b)(1)(B)(i) of the Act provides that a large group health plan may not take into account that a disabled "active individual" is entitled to Medicare based on disability. (See §3492B.3.)  The term "active individual" means an employee, the employer, self-employed individual (such as the employer), an individual associated with the employer in a business relationship, or a member of the family of any of such persons.


C.
ESRD.--Section 1862(b)(1)(C) of the Act provides that a group health plan may not take into account that an individual is entitled to Medicare solely on the basis of ESRD during the period when Medicare is secondary payer.  Further, a group health plan may not differentiate on the basis of the existence of ESRD, the need for renal dialysis, or in any other manner in the benefits it provides between individuals having ESRD and other individuals covered by such plan.


Examples of discriminatory actions by a group health plan or large group health plan which constitute noncompliance with the Medicare secondary provisions include:


o
Failure to make primary payment on behalf of an individual for whom Medicare is secondary,


o
Providing secondary or complementary coverage to such an individual,


o
Refusal to allow such an individual to enroll or reenroll in the group health plan or large group health plan because of Medicare entitlement,


o
Providing a different level of benefits for individuals for whom Medicare is secondary than it provides for other persons enrolled in the plan,


o
Imposing limitations on benefits, exclusions of benefits, reductions in benefits, higher premiums, higher deductibles or coinsurance, longer waiting periods, lower annual or lifetime benefit limits, or more restrictive pre-existing illness limitations, for persons for whom Medicare is secondary payer, that are not applicable to others enrolled in the plan,


o
Terminating coverage because a person has become entitled to Medicare, or


o
Failure to cover routine maintenance dialysis services or kidney transplants.


Refer any case of a nonconforming group health plan to the RO servicing your area.  Include, in addition to the beneficiary's name, address and SSN or HICN, the formal name and address of the nonconforming group health plan; the name and address of the entity required or responsible for making payment on behalf of the plan (e.g., the employer, an insurer or a third party administrator (TPA)); a copy of the employer's agreement with the TPA; the name of the sponsoring or contributing employer or employee organization; the employer or employee organization taxpayer identification number; year(s) of violation; the provider's name, address and identification number; the specific amount of 
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Medicare payments associated with the nonconformance; the specific date(s) of service; the specific procedure or diagnosis code(s); the MSP type (e.g., ESRD or working aged); and a full explanation of the reasons for the referral.  The RO reviews the case file for completeness and obtains any needed additional information.  When the file is complete, the RO refers the case to the Bureau of Program Operations in HCFA Central Office (CO).  HCFA CO reviews the case and refers it to the Internal Revenue Service to impose the excise tax on employers and employee organizations that have contributed to the plan.


The excise tax penalty for nonconformance with the working aged and ESRD MSP provisions can be imposed for acts of discrimination occurring on or after December 20, 1989.  The excise tax penalty for nonconformance with the disability MSP provision can be imposed for acts of discrimination occurring on or after January 1, 1987.
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