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 IM3491.
LIMITATIONS ON PAYMENT FOR SERVICES TO THE EMPLOYED AGED AND AGED SPOUSES OF EMPLOYED INDIVIDUALS OF ANY AGE WHO ARE COVERED BY EMPLOYER GROUP HEALTH PLANS

The following instructions implement §6202 of the Omnibus Budget Reconciliation Act of 1989 (OBRA '89):

A.
Change in the Definition of Employed Individual.--Section 6202(e) of OBRA '89 excludes, for Medicare secondary payer (MSP) purposes, activities of a member of a religious order whose members are required to take a vow of poverty, if those activities are considered employment only because of an election of social security coverage by the order under §3121(r) of the Internal Revenue Code (IRC).  This means that Medicare is primary payer to group health coverage provided as a result of those activities.  Those activities may not be considered in determining either: 

o
Whether a member of the order is considered an employed individual for purpose of the working aged provision, or 

o
Whether a member of the order meets the indicators of employee status for purpose of  the MSP for the disabled provision.  (See §IM3492.)

The effective date of this statutory change is October 1, 1989.

This exception applies only to religious functionaries who are members of religious orders and who have taken a vow of poverty.  It does not apply to Protestant and Jewish clergy, who do not take vows of poverty.  It does not usually apply to Catholic parish priests, most of whom do not take vows of poverty, nor does it apply to any member of a religious order who has not taken a vow of poverty.  Furthermore, the exception does not apply to group health coverage based on work performed by members of religious orders for employers outside of their orders.  Also, the MSP definition of "employed" remains applicable to employees of religious orders who provide services and are reimbursed by the orders, but who are not themselves members of the orders.  The usual MSP rules apply to such individuals.

When you receive a claim from a member of a religious order who has taken a vow of poverty, whose order filed an election under §3121(r) of the IRC, and who does not have group health coverage from employment outside the order, process the current claim as a primary Medicare claim. In addition, search your records to determine if any claims were incorrectly processed for that individual for items and services furnished on or after October 1, 1989.  Similarly, search your records for prior claims that were incorrectly processed in response to requests from affected beneficiaries.  If you find any such claims, reprocess them and make primary Medicare payments for the covered expenses. If you have already processed a Medicare secondary claim for the expenses in question, subtract the amount of the secondary payment from the primary payment, and furnish an explanation to the provider and/or the beneficiary.

B.
Antidiscrimination Provisions of OBRA '89.--

The following provisions apply only to employers that employ 20 or more employees.

Rev. IM-90-2 

IM3491 (Cont.)
SPECIAL PROVISIONS RELATED TO PAYMENTS
08-90

1.
Prohibition Against "Taking Into Account" That An Individual is Entitled to Medicare.--Section 6202(b) of OBRA '89 prohibits EGHPs from "taking into account" that an individual is entitled to Medicare if the individual is 65 years of age or older and is covered under the plan by reason of his or her own current employment or the current employment of a spouse.

Examples of actions by EGHPs that are subject to the statutory prohibition on "taking into account" include, but are not limited to, the following:

o
Failure to pay primary benefits on behalf of an individual for whom Medicare is secondary payer;

o
Paying providers no more than the Medicare diagnostic related group (DRG) amount for services to a Medicare beneficiary, but making payments on another basis for the same services to a non-beneficiary;

o
Reducing the coverage provided from primary coverage to secondary or complementary coverage when the individual is a Medicare beneficiary; and

o
Denying enrollment or reenrollment in accordance with established plan policies on the basis that the individual is a Medicare beneficiary.  (Therefore, if a Medicare beneficiary requested EGHP coverage during an enrollment period, the EGHP may not refuse enrollment or reenrollment on the basis that the individual is a Medicare beneficiary.)

2.
Equal Benefits for Older and Younger Workers and Spouses.--Section 6202(b) of OBRA '89 also requires EGHPs to provide employees age 65 or older and employees' spouses age 65 or older the same benefits under the plan under the same conditions as are provided to any employee and the spouse of such employee under age 65.  These provisions are similar to the provisions formerly in §4(g) of the Age Discrimination in Employment Act (ADEA).  The ADEA provision, which was repealed by OBRA 89, had been administered by the Equal Employment Opportunity Commission (EEOC), and required employers to provide the same benefits under the same conditions to older and younger employees and spouses.

Examples of such discriminatory actions by an EGHP include, but are not limited to, the following:

o
Providing secondary or complementary plans to employees age 65 or older rather than the same coverage provided to employees under age 65, which is primary;

o
Imposing higher premiums on enrollees age 65 or older than on enrollees under age 65;

o
Imposing different pre-existing illness limitations for coverage provided to individuals age 65 or older than are required for individuals under age 65; and

o
Reducing or denying payment for medical expenses on the basis that the individual is age 65 or older.
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The provisions of OBRA '89 are effective for acts of discrimination occurring on or after December 20, 1989.  The prohibition against age discrimination in the provision of group health benefits applies without regard to an individual's Medicare status.  Refer to the instructions in subsection C if you receive a complaint that such discrimination has taken place.

C.
Referral to the Regional Office of Potential Violations of Antidiscrimination Provisions.-Since the Health Care Financing Administration (HCFA) is now responsible for enforcement of the age antidiscrimination provisions for coverage under group health plans, you must treat all complaints you receive that may reflect such discrimination by EGHPs as possible violations of the Medicare law.  This includes complaints that an EGHP is "taking into account" that an individual is entitled to Medicare benefits and complaints that an EGHP is not providing equal benefits under the same conditions for older and younger workers and spouses.  In all potential discrimination cases, obtain documentation of the alleged discrimination, such as a notice from the EGHP and/or a copy of the plan policy; request a written description of the alleged discriminatory action(s) by the EGHP from the party or parties involved, including the name and address of the individual's employer; and forward all available information concerning the matter to the RO, along with your analysis of the facts.

If the RO believes that the EGHP may have committed a discriminatory act, it refers the case to the central office for consideration of whether the plan is a nonconforming group health plan, i.e. a group health plan which at any time during a calendar year does not comply with the antidiscrimination provisions of the Act.  Central office refers nonconforming group health plans to the Internal Revenue Service for imposition of an excise tax penalty to assure compliance with the antidiscrimination provisions of the law.
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