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IM 3497.4

IM 3497

RULES FOR CALCULATING MEDICARE SECONDARY PAYER AMOUNTS, EFFECT OF PRIMARY PAYMENTS ON DEDUCTIBLES AND COINSURANCE, AND LIMITATION ON RIGHT TO CHARGE BENEFICIARY

IM 3497.1
Definition of Third Party Payer.--The term "third party payer" for purposes of §IM 3497ff means a workers' compensation (WC) law or plan, no fault insurance, liability insurance or an employer group health plan that is primary to Medicare.

IM 3497.2
Definition of Gross Amount Payable by Medicare (This supersedes §§3407.3, 3490.7 and 3491.11).--The gross amount payable by Medicare is the amount prior to deductions for Medicare deductible and/or coinsurance amounts.  It consists of:

o
The current Medicare interim payment amount (see §3683) for providers paid on a reasonable cost basis;

o
The Medicare payment rate (see §3685A.1) for hospitals paid on a prospective payment basis;

o
The composite rate for maintenance dialysis services; or

o
The reasonable charge or fee schedule amount for separately billable items furnished by independent renal dialysis facilities.  (See §3644.1.)

If a provider furnishes services that are payable under more than one payment method (e.g., composite rate for dialysis treatments and reasonable cost for separately billable items associated with dialysis), Medicare pays the combined amount for the services as its gross amount payable (without regard to the effect of the Medicare deductible or coinsurance or payment by the third party payer).

IM 3497.3
When Medicare Secondary Benefits Are Not Payable (This supersedes §§3407.2A and 3490.8).--Secondary benefits are not payable when:

o
The third party payer pays the provider's charges in full;

o
The provider is either obligated to accept, or voluntarily accepts, a third party payment as full payment; e.g., providers participating with Blue Cross are usually required to accept Blue Cross payment as payment in full; or

o
The third party payment is equal to or greater than the gross amount payable by Medicare.

NOTE:
In general, WC medical benefits constitute a service benefit; i.e., the payment constitutes full discharge of the patient's liability for services.  In such cases, providers are obligated to accept the WC payment as payment in full, and no secondary Medicare benefits are payable.  If WC pays for Medicare covered services and under the WC law or plan the provider is not obligated to accept the payment as payment in full, Medicare secondary benefits may be payable as described in §IM 3497.5.

IM 3497.4
When Medicare Secondary Benefits Are Payable (This supersedes §§3407.3, 3490.B3, and 3491.11).--When a third party payment for Medicare covered services is less than the provider's charges for those services and less than the gross amount payable by Medicare, and the provider does not accept and is not obligated to accept the third party payment as full payment, then Medicare secondary payment can be made in accordance with §IM 3497.5, as appropriate.
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IM 3497.5
Calculating Medicare Secondary Payments When Proper Claim Has Been Filed (This supersedes §§3407.B3, 3490.7, and 3491.11).--

A.
Rule for Providers Other Than PPS Hospitals.--The amount of secondary benefits payable to providers other than PPS hospitals is the lowest of the following:

o
The gross amount payable by Medicare minus the applicable deductible and/or coinsurance amount;

o
The gross amount payable by Medicare minus the amount paid by the third party payer for Medicare covered services;

o
The provider's charges (or an amount less than the charges that the provider is obligated to accept as payment in full), minus the amount paid by the third party payer for Medicare covered services; or

o
The provider's charges (or an amount less than the charges that the provider is obligated to accept in full), minus the applicable Medicare deductible and/or coinsurance amounts.

NOTE:
Medicare uses the amount the provider is obligated to accept as payment in full when: (1) the provider is obligated to accept an amount that is less than its charges (e.g., under the terms of a preferred provider agreement), and (2) the primary payer pays less than charges and less than the amount the provider is obligated to accept as payment in full for reasons other than failure to file a proper claim (e.g., because of the imposition of a primary payer deductible and/or co-payment).  In the absence of a lower amount that the provider is obligated to accept as payment in full, the amount of the provider's actual charges is used in determining Medicare's secondary payment.

B.
Rule for PPS Hospitals.--The amount of secondary benefits payable to a PPS hospital is the lowest of the following:

o
The total prospective payment amount (see §3685A.1) minus the applicable deductible and/or coinsurance amount;

o
The total prospective payment amount minus the amount paid by the third party payer for Medicare covered services;

o
The hospital's charges (or an amount the hospital is obligated to accept as payment in full), minus the amount paid by the third party payer;

or

o
The hospital's charges (or an amount the hospital is obligated to accept as payment in full), minus the applicable Medicare deductible and/or coinsurance amounts.

NOTE:
For purposes of calculating secondary payments to hospitals paid on a prospective payment basis, the total prospective payment amount is used in place of the Medicare payment rate.

The portion of the Medicare payment rate other than the prospective payment  amount which is paid to providers in biweekly interim payments, is not included when determining Medicare secondary payments.  (See §3685C.2.b.)

See §IM 3497.5.A for instructions on when to use the amount that a provider is obligated to accept as payment in full in the computation of Medicare secondary payments.
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IM 3497.6
Calculating Medicare Secondary Payments When Proper Claim Has Not Been Filed With Third Party Payer.--

A.
Definition of Proper Claim.--The term "proper claim" means one that is filed timely and meets all other filing requirements specified by the third party payer (e.g., mandatory second opinion, prior notification before seeking treatment).

B.
Amount of Secondary Benefits.--When a provider, or a beneficiary who is not physically or mentally incapacitated, receives no third party payment, or a reduced third party payment, because of failure to file a proper claim, the Medicare secondary payment is the amount that Medicare would have paid if the third party payer had paid on the basis of a proper claim.  Calculate this amount with the rules in §IM 3497.5, except that the phrase "the amount the third party would have paid for Medicare covered services if a proper claim had been filed with the third party" is substituted for the phrase "amount payable by the third party for Medicare covered services."

The provider must inform HCFA that the third party payer has made no payment, or a reduced payment, and the amount that the third party payer would have been paid if a proper claim had been filed.  If you make a greater secondary payment because the provider fails to provide such notice, and you later discover that the third party made no payment, or paid a reduced amount, because of failure to file a proper claim, the difference between the Medicare payment and the amount Medicare should have paid, on the basis of a proper claim for third party payment, is an overpayment.  Recover this amount in accordance with the instructions in §3491.13.

However, when failure to file a proper claim is attributable to the physical or mental incapacity of the beneficiary, consider the primary claim to have been properly filed, and pay secondary benefits without regard to any third party benefit reduction attributable to failure to file a proper claim.

EXAMPLE:
A beneficiary receives services for which a hospital's charges are $10,000.  The primary payer would pay $9,900 on a properly filed claim.  However, the primary payer requires that the beneficiary submit a second opinion regarding the medical need for a hospital admission as a condition for filing a proper claim.  Since the beneficiary failed to do so, the primary payer reduced its payment by 50 percent; i.e., the plan paid $4,950.  Medicare determines its secondary payment, in this case, as if the primary payer had paid on the basis of a proper claim.  The total prospective payment amount (without regard to deductible and coinsurance amount) is $10,000.  The secondary payment is calculated as follows:

1.
The total prospective payment amount minus the applicable Medicare deductible amount:

$10,000 - $676 = $9,324.

2.
The total prospective payment amount minus the amount the third party payer would have paid on the basis of a proper claim:

$10,000 - $9,900 = $100.

3.
The hospital's charges (or an amount the hospital is obligated to accept as payment in full), minus the amount the third party would have paid on the basis of a proper claim:

$10,000 = $9,900 = $100.
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4.
The hospital's charges (or an amount the hospital is obligated to accept as payment in full), minus the applicable Medicare deductible and/or coinsurance amounts:

$10,000 - $676 = $9,324.

5.
Pay $100 (lowest of amounts in steps 1, 2, 3, or 4).

The beneficiary can be billed $4,950 by the hospital (the amount of the third party payer reduction).

IM 3497.7
Effect of Primary Payments on Deductibles and Coinsurance (This supersedes §§3407.2B, 3490.10, and 3491.8).--Expenses that would be credited to a beneficiary's Part A or Part B cash or blood deductibles if Medicare were primary payer, are also credited to the deductibles if the expenses are paid by a third party payer.  This is true even if the third party paid the entire bill and there is no Medicare benefit payable.  After deductibles are credited, third party payments to a provider are applied to satisfy a beneficiary's obligation to pay a Part A or Part B coinsurance amount.

IM 3497.8
Right of Provider to Charge Beneficiary Who Has Received Third Party Payment (This supersedes §§3490.11 and 3491.7).--When a beneficiary has been paid by a third party payer, the amounts the provider (including renal dialysis facilities or facilities that receive direct payment from the Medicare

program) may collect for Medicare covered services from the beneficiary are limited to the following:

o
The amount paid or payable by the third party payer to the beneficiary.  If this amount exceeds the amount which would have been payable by Medicare as primary payer (without regard to deductible or coinsurance), the provider may retain the third party payment in full without violating the terms of the provider agreement;

o
The amount, if any, by which the applicable Medicare deductible and coinsurance amounts exceed any third party payment made or due the beneficiary or due the provider for medical services; and

o
The amount of any charges made to the beneficiary for the noncovered component of a partially covered service, e.g., the charge differential for a private room that is not medically necessary but that is requested by the beneficiary.  However, such a charge may not be collected from the beneficiary to the extent that it is paid directly to the provider by the third party payer.

EXAMPLE:
A Medicare beneficiary with EGHP coverage was a hospital inpatient for 20 days in 1992.  The hospital's charges for Medicare covered services were $16,000.  The inpatient deductible had not been met.  The gross amount payable by Medicare for the stay in the absence of EGHP coverage is $11,500.  The employer plan paid $14,000, $652 of which was credited to the inpatient deductible.  Medicare makes no secondary payment, since the plan's payment was greater than the gross amount payable by Medicare of $11,500.  No part of the $2,000 difference between the hospital's charges and the employer plan's payment can be billed to the beneficiary, since the beneficiary's obligation, the deductible, was met by the employer plan's payment.  The provider files a nonpayment bill reflecting the applicable deductible for purposes of crediting the deductible.

IM 3497.9
Duplicate Payments.--In any case in which a primary payment is received from Medicare and from a third party payer, Medicare must be reimbursed within 60 days of receipt of the duplicate payment. 
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