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Utilization Review
3420.
UTILIZATION REVIEW PLAN

Hospitals (including psychiatric hospitals) are required to have in effect a plan for utilization review (UR) for inpatient services furnished to Medicare patients.  However, SNFs are no longer required to have a plan for UR.  Effective October 1, 1990, §4201 of the Omnibus Budget Reconciliation Act of 1987 deleted this requirement which was formerly contained in §1861(j)(8) of the Act.  Nonetheless, when a Medicare SNF voluntarily chooses to operate a UR plan, it must meet the UR definition described in §1861(k) of the Act.  The plan provides for review, on a sample or other basis, of admissions, duration of stays, and professional services furnished and review of each case of continuous extended duration while the patient is in the facility.  See the Conditions of Participation for Hospitals for detailed requirements for an acceptable UR plan.  Note that the UR plan requirement does not apply to hospitals where a PRO has assumed binding review.  (See 42 CFR 482.30(a)(1).)

If the facility's UR committee believes that an inpatient admission was not medically necessary, it may review the admission at any time.  However, the UR committee's finding in one facility is not binding upon the UR committee in another. 

The law requires that effective UR be maintained on a continuing basis to assure the medical necessity of the services for which the program pays and promote the most efficient use of available health facilities and services.

3420.1
Physician Members of UR Committee.--A physician member of a UR committee must be a doctor of medicine, a doctor of osteopathy or a doctor of podiatric medicine.  (See §3030.)

A doctor of podiatric medicine is considered a physician for the purpose of constituting a member of a UR committee, but only if at least two of the other physicians on the committee are doctors of medicine or osteopathy.  In addition, the performance of these UR functions by a doctor of podiatric medicine must be consistent with the scope of professional services provided by a doctor of podiatric medicine as authorized by applicable State law.

Payments to physicians serving on hospital UR committees are an allowable hospital cost only if they are furnished in connection with a UR plan applicable to all inpatients.

Payments made to physicians serving on SNF UR committees are considered as allowable costs without regard to whether the facility's plan is applicable solely to Medicare beneficiaries or to all patients of the SNF.

3420.2
Definition of Continued Stay-Beneficiary Admitted Before Entitlement.-Guidelines for the review of continued stay cases are included in the Conditions of Participation for Hospitals.

If an individual is admitted to a hospital before entitlement to Medicare benefits (e.g., before he/she reaches age 65), the following applies when he/she becomes entitled.  In identifying cases of extended duration for review by the UR committee in hospitals which provide for the review of beneficiary cases only, the patient is considered to have been admitted on the day he/she became entitled to Medicare.  For example, if a hospital has defined continued stay as 20 days of hospitalization, a patient who became entitled to Part A benefits on May 1, but who was admitted prior to that date, is considered a continued stay case for UR purposes on May 21.
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3421.
LIMITATIONS ON PAYMENT FOR INPATIENT SERVICES FOLLOWING ADVERSE FINDING BY UR COMMITTEE

Under the UR requirement, certain limitations on payment for inpatient hospital services have been established.  (For purposes of this section "inpatient hospital services" include inpatient psychiatric hospital services.)

A.
Payment Limitation.--Program payment can be made for a grace period of up to 3 days of inpatient hospital or extended care services following the date the institution receives notice from a UR committee that further inpatient hospital or extended care services are not medically necessary. This payment limit also extends to a finding by a UR committee, made during the course of a sample or other review of admissions, that admission to the hospital or SNF was not medically necessary.  

In hospitals under PPS, the payment limit applies only in cases otherwise eligible for outlier payment if the UR committee determines that:

o
excess days of care furnished in the case of a length of stay outlier are not necessary for services covered under Part A; or

o
additional items or services furnished in the case of a high cost outlier are either not covered or not necessary to services covered under Part A.

Although you should accord great weight to the finding made by the UR committee, you determine reimbursement under the program.  Accept an adverse UR committee finding for claims payment purposes unless there is a clear deficiency in its finding, or the committee failed to follow the procedures prescribed in the law and regulations.  For example, you may acquire information which was not available to the committee, which clearly indicates that the services were medically necessary.

B.
Notification Requirements.--

1.
General.--If, after review of an admission or continued stay case and after an opportunity for consultation is given the attending physician, the physician members of the UR committee make a final finding that an admission or further inpatient stay was not medically necessary, written notice is given to the attending physician, the hospital and the patient (or where appropriate, his next of kin), no later than 2 working days after the review date.  
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Where the finding is made before the continued stay review date, the notice is given no later than 2 days after the finding is made.

While the attending physician may advise the patient personally of the UR committee's finding, it is necessary for the committee to give timely notice of its finding to the patient, or where appropriate, to the next of kin.  However, failure or omission by the UR committee to notify the physician, the patient, or the patient's next of kin timely does not justify payment for an expense item (e.g., custodial care) which is specifically excluded by statute.

In the event of an adverse UR finding, the provider is required to show the date of receipt of notice on the billing form.  (See §3604, Item 28-32, Code 21.)

2.
SNF Notification.--SNF's give an advance notice to the patient or his/her family that the UR committee is going to meet and consider whether he/she continues to need a skilled level of care and that Federal regulations provide an opportunity for the patient's attending physician to present his/her views.  The name of the physician the SNF intends to consult is included so that the patient or his/her family can verify that the correct physician will be contacted.  In a final UR committee adverse finding concerning SNF care, the written notice contains a statement advising the patient or his/her family that a UR committee finding is not a Federal decision about Medicare payment, and  that determination will be made when a claim is submitted to you.  The notice clearly states that the beneficiary or his/her representative has the right to request the SNF to file a claim for Medicare benefits for the period the UR committee believes to be noncovered. The written notice is given no later than 3 working days after the review date.  The patient or his/her family receives a separate notice from you, and if there is a claims denial, notice of appeal rights.

C.
Relation of Limitation of Liability Provision to Payment Limitation.-The application of the UR payment limitation provision (see subsection A) may be affected by the limitation of liability provision.  (See §§3430ff.)  Where noncovered care was rendered prior to the UR committee's finding, determine whether the limitation of liability provision applies before paying for any grace period.

Where the institution is notified of an adverse finding by the UR committee, it can be found liable under the limitation of liability provision for noncovered services it provides to the beneficiary after the expiration of the grace period and up to the date the beneficiary receives written notice of the noncoverage of the services.  (See §3440 D.)

EXAMPLE:
The institution receives notice from the UR committee on March l that services were not reasonable and necessary beginning February 27, but does not advise the beneficiary until March 4.  The patient is discharged on March 5.  Where both the beneficiary and the hospital meet the requirements for limitation of liability (see §§3430ff.), program payment can be made under §1879 for the noncovered services on February 27, 28 and March 1.  Payment can also be made under the limitation of liability provision for the one grace day following March l, the day the provider was notified of the UR finding.  (See §§344lff.)  In addition, if you determine that more than l day was needed to arrange for post-discharge care, make grace period payment for one more day.  However, program payment for March 4 can not be made nor is the beneficiary responsible for the charges since he did not receive notice until that date.
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3421.1
Availability and Appropriateness of Other Facilities and Services.--In determining whether further inpatient hospital stay is medically necessary, UR committees consider the availability and appropriateness of other facilities and services.  The following guidelines are used by UR committees in general hospitals.

A.
Determining Required Level of Care.--If the UR committee believes that the patient no longer requires hospital care but could receive proper treatment at the SNF level of care, it determines whether there is a bed available in a participating SNF or swing bed hospital in the area.  (See subsections C and E.)  If a bed is available, the committee finds that further care at the hospital level of care is not medically necessary.

If the UR committee determines that no extended care bed is available, it finds that continued stay in the hospital is medically necessary.  The basis for the finding is documented in its record.  The committee advises the attending physician that its finding is based upon the lack of availability of a bed in a participating SNF or swing bed facility; and that it is his responsibility to attempt, on a continuing basis, (with the assistance of the hospital's social worker, etc.) to place the patient in a participating facility as soon as a bed becomes available.

If the UR committee determines that the patient requires services other than inpatient hospital or extended care services (such as custodial, outpatient, or home health care), it finds, without regard to the availability of such kinds of care, that further inpatient hospital stay is not medically necessary. Covered inpatient hospital or extended care services are not an alternative to noncovered or noninstitutional services.

B.
Home Health Care as an Alternative to Institutionalization.--A patient who needs either hospital or extended care services continually requires a level of care and a scope of services that can only be provided in an institutional setting.  Only those institutions which met the conditions of participation for hospitals and SNFs are qualified to provide them.

A patient who needs home health services requires a minimal level of services which does not call for the patient to be institutionalized.  For example, an individual may only require a single service, such as physical therapy.  A UR committee which finds that an individual only requires home health services does not recommend continued inpatient stay, even though the required services are not available, or the individual has no home to which he can be discharged.

C.
Location of Alternative Facilities.--A UR committee considers what facilities are available in the community or local geographic area in deciding whether the patient can be cared for effectively elsewhere.  It is not possible to define community or local geographic area with any precision.  As a general rule, a community or local geographic area is not defined in such a way as to require a patient to be taken away from his family and transported over great distances.

D.
Patient's Financial Status and Personal Preference.--A UR committee does not consider a patient's ability to pay for services or his coverage or lack of coverage under Medicare in deciding whether continued hospital stay is medically necessary.
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A patient's preference for one SNF over another (such as a preference for a sectarian over a nonsectarian facility) is not considered.  If SNFs are available,  but the patient's preferred facility is filled, the committee finds that further inpatient stay is not medically necessary.

E.
Sources of Information on Available Participating SNFs.--Hospitals have been advised that you or local SSOs can supply the names and addresses of participating SNF's in the local area; and that medical social workers, public health nurses, religious counselors, etc., can provide information about bed availability in them.

3421.2
Failure to Make Timely Review of Cases.--If HCFA determines on the basis of information obtained by a State agency or by you during the course of  your ongoing review of utilization practices, that a hospital or SNF has substantially failed to make timely review of long-stay cases, it may in lieu of terminating the agreement, decide that no payment may be made on behalf of patients for more than a continuous period of 20 days of inpatient hospital services or a continuous period of 20 days of posthospital extended care services.  For cases paid under PPS, the 20-day payment limitation only affects the outlier portion of any prospective payment.

HCFA determines the effective date of this limitation, which is applicable to services rendered to individuals admitted after that date.  The decision may be made effective only after notice is given to the hospital or SNF and to the hospital(s) with which the SNF has transfer agreement(s), and to the public.

HCFA notifies you of the identity of any hospital or SNF subject to this limitation and of the effective date of its decision.  The limitation is removed when HCFA determines that timely review of long-stay cases has been restored and there is reasonable assurance that the deficiency will not recur.
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Limitation on Liability of Beneficiary and Provider

Where Medicare Claims Are Disallowed
3430.
LIMITATION OF LIABILITY FOR PROVIDER CLAIMS UNDER PARTS A AND  B OF MEDICARE PROGRAM

This section has been deleted and moved to the Program Integrity Manual (PIM) which can be found at the following Internet address: www.hcfa.gov/pubforms/83_pim/pimtoc.htm.

3431.
APPLICABILITY OF LIMITATION ON LIABILITY TO ITEMS OR SERVICES FURNISHED BY PROVIDERS OF SERVICES PAYABLE UNDER PART A

The claims payment and beneficiary indemnification provisions (see §§1879(a) and (b) of the Act) of the limitation on liability provision are applicable only to claims denied on the basis of §§1862(a)(1), 1862(a)(9), 1879(e), or 1879(g) of the Act, which, under current law, include the following:  

o
Services and items found to be not reasonable and necessary for the diagnosis or treatment of illness or injury or to improve the functioning of a malformed body member (see §1862(a)(1)(A) of the Act and §3151);
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o
Pneumococcal vaccine and its administration, influenza vaccine and its administration, and hepatitis B vaccine and its administration, furnished to an individual at high or intermediate risk of contracting hepatitis B, that are not reasonable and necessary for the prevention of illness (see §1862(a)(1)(B) of the Act);

o
Services and items which, in the case of hospice care, are not reasonable and necessary for the palliation or management of terminal illness (see §1862(a)(1)(C) of the Act);

o
Clinical care services and items furnished with the concurrence of the Secretary and, with respect to research and experimentation conducted by, or under contract with, the Prospective Payment Assessment Commission or the Secretary, that are not reasonable and necessary to carry out the purposes of §1886(e)(6) of the Act (which concerns identification of medically appropriate patterns of health resources use) (see §1862(a)(1)(D) of the Act);

o
Services and items that, in the case of research conducted pursuant to §1142 of the Act, are not reasonable and necessary to carry out the purposes of that section (which concerns research on outcomes of health care services and procedures) (see §1862(a)(1)(E) of the Act);

o
Screening mammography that is performed more frequently than is covered under §1834(c)(2) of the Act or that is not conducted by a facility described in §1834(c)(1)(B) of the Act and screening pap smears performed more frequently than is provided for under §1861(nn) of the Act (see §1862(a)(1)(F) of the Act);

o
Items or services that constitute custodial care (see §1862(a)(9) of  the Act and §3159), i.e., are not a covered level of care;

o
Inpatient hospital services or extended care services if payment is denied solely because of an unintentional, inadvertent, or erroneous action that resulted in the beneficiary's transfer from a certified bed (one that does not meet the requirements of §1861(e) or §1861(j) of the Act) in a skilled nursing facility (SNF) or hospital (see §1879(e) of the Act); and

o
Home health services determined to be noncovered because the beneficiary was not "homebound" or did not require "intermittent" skilled nursing care (as required by §§1814(a)(2)(C) and 1835(a)(2)(A) of the Act), furnished on or after July 1, 1987.  (See §1879(g) of the Act.)

NOTE:
The limitation on liability protection may also apply if a reduction in the level of payment occurs because the furnished services or items are at a level higher than was reasonable and necessary to meet the needs of the patient.  This is because Medicare payment for the difference between reasonable and necessary services and items and those actually furnished is denied on the basis of §1862(a)(1)(A) of the Act as not reasonable and necessary.  For example, where it is determined that the level of home care furnished by a hospice (such as continuous home care) was not reasonable and necessary under §1862(a)(1)(A) of the Act because the home care could have been given at a lower level (such as routine home care), Medicare payment under the limitation on liability provision may be made for the difference in reimbursement between the denied continuous home care and the approved routine home care if both the beneficiary and provider did not know, or could not reasonably have been expected to know, that payment would not be made for the higher level of care.

Limitation on liability applies to both the services which were denied directly for the reasons shown and the dependent services which may be denied as an indirect result of denials for the reasons listed.  For example, where the services of a home health aide were denied because the beneficiary failed to meet the statutory requirement of needing skilled
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nursing care on an intermittent basis, limitation on liability also applies to the home health aide services which are denied as an indirect result of the denial of the skilled nursing care.


The claims payment and beneficiary indemnification provisions of the limitation on liability provision do not apply to claims denied for any other reason.  (See §3707 concerning liability for overpayments arising from other causes.)


The following examples illustrate types of denials that cannot involve the limitation on liability provision and for which no payment can be made.  (These examples are not all inclusive.)


o
Denial of payment for inpatient hospital services for cosmetic surgery or excluded foot care services;


o
Denial of payment for services payable under State or Federal workers' compensation;


o
Denial of payment for SNF stays not preceded by the required 3-day hospital stay (see §343l.1A);


o
Denial of payment because the beneficiary did not meet the requirement for transfer to an SNF and for receiving covered services within 30 days after discharge from the hospital nor were the special requirements met for extension of the 30 days (see §§343l.l and 343l.2);


o
Denial of payment of charges for private room accommodations (see §§3101.1ff.);


o
Denial of payment for home health visits because they were not ordered on a plan of treatment or subsequent amendment;


o
Denial of payment for a dressing because it does not meet the definition for "surgical dressing" in §1861(s)(5) of the Act; and


o
Denial of payment for any form of parenteral and enteral nutrition therapy because the beneficiary did not qualify for the prosthetic device benefit under §1861(s)(8) of the Act.
3431.1
Prior Hospitalization and Transfer Requirements for SNF Coverage as Related to Limitation of Liability.--In order to qualify for post-hospital extended care services, the individual must meet the prior hospitalization and transfer requirements discussed in §§3131 - 3131.3.  The following sections discuss the relationship of these requirements to the limitation of liability provision.

A.
Three-Day Prior Hospitalization.--Before Medicare payment can be made for post-hospital extended care services, it is necessary to determine whether the beneficiary had a prior qualifying hospital stay of at least 3 consecutive calendar days.  When a beneficiary's liability for a hospital stay is waived, the hospital days to which the limitation of liability applies cannot be used to satisfy the 3-day prior hospitalization requirement, since the services rendered during the days in question were found noncovered because they were not considered reasonable and necessary or because they constituted custodial care.  (See §3131.1 for determining whether the 3-day prior hospitalization requirement is met.)  If a beneficiary's hospital stay was partially covered, consider the covered portion of the stay in determining whether the SNF prior hospitalization requirement is met.

B.
Transfer Requirements.--

1.
Transfer Period.--Apply the limitation of liability provision  where you determine that all the SNF care received during the period serving to satisfy the transfer requirements described in

§§3131.3A and 3131.3B1 either constituted custodial care or was not reasonable and necessary.
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Where you determine that only the beneficiary's liability can be waived, the limitation of liability applies through the date of the notice to the beneficiary including any inpatient days beyond the transfer period.  If the provider is also entitled to limitation of liability and program payment is possible under the limitation of liability provision, such payment is appropriate through the date of the notice and, if you determine that additional time is needed to arrange for post-discharge care, for up to 24 hours after the date of notice to the provider or the beneficiary, whichever is earlier.  If you determine that even more time is needed to arrange post-discharge care, up to 24 additional hours may be paid for.  (See §3441.)

Where a beneficiary entitled to limitation of liability starts to require and receives reasonable and necessary or noncustodial services only after the expiration of the SNF transfer period, he/she nevertheless may have his/her liability waived for days where such services were rendered, in addition to those days waived during the noncovered transfer period but only through the date of notice to the beneficiary.  If the provider is also entitled to limitation of liability, program payment may be made under the limitation of liability provision through the date of notice of noncoverage and, if you determine that additional time is needed to arrange for post-discharge care, for a "grace period" of l day thereafter.  If you determine that even more time is needed to arrange post-discharge care, 1 additional "grace period" day may be paid for.  (See §344l.)  This payment is made because it is inequitable to waive liability for noncovered services rendered during the transfer period but not for a period thereafter (prior to notice) during which the beneficiary needed and received an otherwise covered level of care.

2.
Delayed Transfer Due to Medical Appropriateness.--The law also provides for an extension of the usual 30-day time limit for transfer where the patient's condition makes it medically appropriate.  (See §3131.3B2.)  However, if you determine that such an extension is not allowable because an interval of more than 30 days for transfer to an SNF was not medically appropriate, deny the SNF services because the transfer requirement was not met.  The limitation of liability provision is not applicable in such a case.

3431.2
Application of Limitation of Liability to SNF and Hospital Claims for Services Furnished in Non-Certified or Inappropriately Certified Beds.--

A.
General.--Payment for SNF and hospital claims may not be denied solely on the basis of a beneficiary's placement in a non-certified bed of a participating SNF or hospital.  When requested by the beneficiary or his/her representative, a provider must submit a claim to you for services rendered in a non-certified bed.  When you review a claim for services rendered in a non-certified bed, first determine whether the beneficiary consented to the placement.  (See subsection C.)  If you find that the beneficiary consented, deny the claim.  If you find that the beneficiary did not consent, determine whether there are any other reasons for denying the claim.  (See subsection D.)  If there is another reason for denying the claim, deny it.  However, if none of the reasons for denial exist, beneficiary liability must be waived as provided under §1879(e) of the Act and a further determination must be made as to whether the provider, rather than the Medicare program, must accept liability for the services in question.  (See §3431.3.)

B.
Provider Notice Requirements.--When an SNF or hospital places a patient in a non-certified or inappropriately certified portion of its facility because it  believes the patient does not require  a covered level of care, or for any other reason, it must notify the patient (or person acting on behalf of the patient) in writing that services in a non-certified or inappropriately certified bed are not covered.  The written notices should make it clear that the beneficiary has the right to request that the provider file a claim for Medicare benefits if he/she believes a covered level of services is required, such as:
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"We are placing you in a part of this facility which is not appropriately certified by Medicare because (you do not require a level of care that will qualify as skilled nursing care/or covered hospital services under Medicare)/(or state any other reasons for the non-certified bed placement).  Nonqualifying services furnished a patient in a non-certified or inappropriately certified bed are not payable by Medicare.  However, you (or someone acting on your behalf) may request us to file a claim for Medicare benefits.  Based on this claim, Medicare will make a formal determination and advise whether any benefits are payable to you."


Next page is 4-173.
Rev. 1703

4-169

02-90
SPECIAL PROVISIONS RELATED TO PAYMENT
3431.2 (Cont.)

If the beneficiary requests that the provider submit a claim for Medicare payment, the provider must do so.  The provider should point out that the claim is being submitted at the beneficiary's request and explain why it considers the care to be noncovered.

C.
Determining Beneficiary Consent.--Effective for services provided on or after February 1, 1983, providers may submit evidence to rebut the presumption that the beneficiary did not consent to the placement in a non-certified bed.  However, under this policy, beneficiaries will still not be viewed as having given their consent to placement in a non-certified bed if their consent is based on erroneous or incomplete information.  In other words, if the beneficiary consents on the basis of an incorrect statement from the provider's admissions office, the Utilization Review Committee, or any other entity on which the beneficiary could reasonably be expected to rely, that he does not require a covered level of care, then the consent is determined to have been invalid, and program payment may be made (assuming, of course, that there exists no other basis on which to deny the claim).  On the other hand, a beneficiary may knowingly and voluntarily consent to placement in a non-certified bed--because he only requires a short stay, because he wishes to be placed in a facility that is near a close relative, because he believes the care will be paid for by a third party payer (other than Medicare), or for any other reason.  In such a situation, program payment is not to be made, even though the beneficiary may have needed and received an otherwise covered level of care.

In order to rebut the presumption of non-consent, the provider must submit to you a valid consent statement attached to any request for payment for care received in non-certified beds. Moreover, in any case in which a Medicare beneficiary gives his or her consent to placement in a non-certified bed, the provider must submit a consent statement to you, for you to determine its validity.  In order to be considered valid, the consent statement must include language to the effect that the beneficiary understands that his or her voluntary placement in a non-certified portion of the facility disqualifies the beneficiary from eligibility for Medicare payments for services received while in the non-certified bed.  The statement must assert that the beneficiary's consent to being placed in a non-certified bed is given freely.  The consent statement must be signed by the beneficiary (provided he or she is competent to give such consent) or by the beneficiary's legal representative, and must be accompanied by a physician's statement attesting to the beneficiary's competence or incompetence. If any of these requirements is not met, a consent statement is automatically determined to be invalid.

When you receive requests for payment with consent statements attached, determine whether the consent statement is valid, that there is no evidence of coercion, and that it is not based on erroneous information.  If the consent is found to be valid, deny the claim and notify the beneficiary (see Sample Letter No. 5) that §1879 limitation of liability cannot be applied because of his or her valid consent to be cared for in a non-certified or inappropriately certified bed.  If the consent is found to be invalid, process the claim in accordance with in §§3431.3D and 3431.3.
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Review consent statements that do not accompany requests for payment.  If you determine that the consent statement is invalid, notify the provider and the beneficiary that payment may be made to the extent that all other requirements are met.

D.  Determining Whether Other Requirements for Payment are Met.--Denials  still are appropriate for any of the following reasons.  Undertake the development needed to permit a determination as to whether:

o
The patient did not receive or require otherwise covered hospital services or a covered level of SNF care;

o
The benefits are exhausted;

o
The physician's certification requirement is not met;

o
There was no qualifying 3-day hospital stay (applicable to SNF's only); or

o
Transfer from the hospital to the SNF was not made on a timely basis. (However, if transfer to an institution which contains a participating SNF is made on a timely basis, a claim cannot be denied solely on the grounds that the transfer requirement is not met because the bed in which the beneficiary is placed is not a certified SNF bed.)

Deny cases falling within these categories under existing procedures.  Also, if the beneficiary receives care in a totally nonparticipating institution, denial on the grounds that he was not in a participating SNF or hospital is still appropriate.

E.
Intermediary Notices to Advise Beneficiary of Claim Development.--Upon receipt of a claim for services furnished in a non-certified or inappropriately certified bed, review it to see if it should be denied for any of the reasons listed in subsections  B, C or D.  If so, send appropriate denial letters.  If not, immediately send the beneficiary an acknowledgement modeled after Sample Letter No. 1.  Undertake development as needed and make a determination as to whether the beneficiary required and received otherwise covered hospital or SNF services.  (If claims are subject to PRO review, request the PRO to prepare a determination as to whether the patient was furnished otherwise covered SNF or hospital services in the noncertified portion of the facility.)  If you determine that the beneficiary did not require and receive otherwise covered services, send a denial letter modeled after Sample Letter No. 2 (for SNF claims) and Sample Letter No. 3 (for hospital claims).  If you found that the beneficiary required and received services equivalent to a covered level of SNF or hospital care, send a letter modeled after Sample Letter No. 4.
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SAMPLE LETTER NO. 1


ACKNOWLEDGEMENT LETTER TO BENEFICIARY

This is to let you know that we are reviewing the claim that was submitted for you by (name of SNF) for services you received at the nursing home between (dates).

In order for us to make a determination on that claim, we need more information from the nursing home about your medical condition, the services you received, and why you were placed in a part of the nursing home that is not certified to provide Medicare services.

It may take us a few weeks to get the information we need and to make a determination. You may submit medical evidence such as statements from your treating physicians, or treatment records to show that you required and received skilled nursing services at the (name of SNF) between (dates).

We will notify you of our determination on this claim as soon as we can.

SAMPLE LETTER NO. 2

DENIAL LETTER - BENEFICIARY DID NOT RECEIVE REQUIRED SNF LEVEL OF CARE

This is in response to the Medicare claim submitted in your behalf by (name of SNF) for services you received as a patient at the nursing home between (dates).  After a careful review of the facts, we have denied the claim.

Normally, Medicare payments can only be made for services furnished in a nursing home, or in a part of a nursing home, that has been certified as qualified to participate in the Medicare program.  However, Medicare policy now permits payment for otherwise covered services furnished in noncertified parts of participating nursing homes, under the following circumstances:

Payments may be made for individuals who need and receive skilled nursing care or skilled rehabilitation services on a daily basis for the continued treatment of a condition for which they received inpatient hospital care.  Skilled care is the type of care which must be furnished by or under the supervision of skilled personnel to assure the safety of the patient and to achieve the medically desired result.

However, when individuals in a nursing home do not require such skilled services on a daily basis, or do require such care but do not receive it, the services they do receive are not payable under the Medicare law.  Since we have determined that your stay in (name of SNF) was not covered because (you did not need or receive skilled nursing care or skilled rehabilitation services on a daily basis,) no Medicare benefits can be paid on your behalf.
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If you have any questions about this determination, you should first get an explanation from your local Social Security Office.  If you still believe the determination is not correct, you may file a request for reconsideration within 60 days from the date of this notice.  You may make the request through your Social Security Office.

SAMPLE LETTER NO. 3


DENIAL LETTER - BENEFICIARY DID NOT RECEIVE OTHERWISE COVERED


HOSPITAL SERVICES

This is in response to the Medicare claim submitted in your behalf by (name of hospital) for services you received as a patient at the hospital between (dates).  After a careful review of the facts, we have denied the claim.

Normally, Medicare payments can only be made for services furnished in a hospital, or in a part of a hospital that has been certified as qualified to participate in the Medicare program.  However, Medicare policy permits payment for otherwise covered services furnished in noncertified or inappropriately certified parts of participating hospitals, under certain circumstances.

Payment for inpatient hospital care may be made if such care is reasonable and necessary for the treatment or diagnosis of the patient's condition and can be furnished only in an inpatient hospital setting.

However, when individuals in a hospital do not require the type of care described above, the services furnished are not covered under the Medicare law.  Since we have determined that the services you received were not covered because you did not require or did not receive a level of care that could be furnished only in an inpatient hospital setting, no Medicare benefits can be paid on your behalf.

If you have any questions about this determination, you should first get an explanation from your local Social Security Office.  If you still believe the determination is not correct, you may file a request for reconsideration within 60 days from the date of this notice.  You may make the request through your Social Security Office.

SAMPLE LETTER NO. 4


NOTICE OF DECISION TO BE ISSUED TO BENEFICIARY


WHERE OTHERWISE COVERED SERVICES WERE


FURNISHED IN A NONCERTIFIED OR INAPPROPRIATELY CERTIFIED BED

This is in response to the Medicare claim submitted in your behalf by (name of facility) for services you received as a patient at the facility between (dates).  These services are not covered under Medicare, because they were furnished in a part of the facility that was
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not appropriately certified for Medicare purposes.  However, since you received needed services that would have been covered under Medicare if furnished in an appropriately certified part of the facility, we have decided that you will not have to pay the facility for anything more than the standard Medicare coinsurance, and charges for certain items Medicare does not pay for, such as telephones and TV rentals.  The days you spent in the facility will be counted in figuring the number of Medicare benefit days that you have used, and the number still available to you.

You need not pay any bills you have received or may receive from the facility for these services except for bills covering the standard Medicare coinsurance and noncovered items.  If you have already paid a bill, or if you have any questions about whether to pay a bill, please contact this office or your local Social Security Office within 6 months and furnish the following documents:  a copy of this notice, the bill(s) received for services, receipts, or other evidence of payments to the provider.

If you have any questions about this determination, you should first get an explanation from your local Social Security Office.  If you still believe this determination is not correct, you may request a reconsideration within 60 days from the date of this notice.  You may make the request through your Social Security Office.

SAMPLE LETTER NO. 5


DENIAL LETTER - BENEFICIARY CONSENTING TO PLACEMENT IN


NONCERTIFIED OR INAPPROPRIATELY CERTIFIED BED LATER FILES CLAIM

This is in response to the Medicare claim submitted in your behalf by (name of facility) for services you received as a patient at the facility between (dates).  These services are not covered under Medicare, because they were furnished in a part of the facility that was not appropriately certified for Medicare reimbursement.

There is a provision that permits Medicare payment where a patient who otherwise qualifies for Medicare reimbursement is inadvertently or erroneously placed in a noncertified or inappropriately certified bed.  However, this provision does not apply where the beneficiary consents in writing to placement in such a bed and is fully knowledgeable of the consequences.

The attached statement shows that you gave written consent to placement in the inappropriately certified bed at the (name of facility) and that you understood that the charges for the services furnished you would not be reimbursed by Medicare since you did not intend to claim such Medicare reimbursement.  Therefore, we have determined that no Medicare benefits can be paid on your behalf.

If you disagree or have any questions about this determination, you should contact this office for an explanation.  If you still believe the determination is not correct, you may file a request for reconsideration within 60-days from the date of this notice.  You may also make the request through your Social Security Office.

Attachment
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3431.3
Determining Liability For Services Furnished in a Non-Certified SNF or Hospital Bed.--

A.
Beneficiary Liability.--If you determine that the beneficiary did not consent to placement in the non-certified bed within the participating facility (see §343l.2C), and that no other basis for denial of the claim exists (see §343l.2D), find the beneficiary not liable under §l879 of the Act.

B.
Provider Liability.--If the beneficiary is found not liable under §l879, liability may rest with the provider, or with the program.  Liability rests with the Medicare program, unless any of the following conditions exist, in which case the provider is liable for the services.

o
The provider did not give timely written notice to the beneficiary of the implications of receiving care in a non-certified or inappropriately certified bed as discussed in §343l.2B.

o
The provider failed to attempt to obtain a valid consent statement from the beneficiary.  (See §343l.2C.)

o
You determined from medical records in your claims files that it is clear that the beneficiary required and received services equivalent to a covered level of SNF care, or that constituted covered hospital services, and the provider had no reasonable basis for placing the beneficiary in a non-certified bed.  Following are examples of situations in which it would be found that the provider did in fact have a reasonable basis to place a beneficiary in a non-certified bed:

EXAMPLES:

--
You, a PRO, or Utilization Review Committee had advised the provider that the beneficiary did not require a covered level of SNF care or covered hospital services;

--
The beneficiary's attending physician specifically advised the provider (verified by documentation in the medical record) that the beneficiary no longer required a covered level of care or services;

--
A beneficiary not requiring covered services had a change in his condition that later required a covered level of care or services and the provider had no certified bed available (of course, the SNF transfer requirement must be met, see '§3l3l.3ff.);

--
The provider itself decided that the beneficiary did not require a covered level of care, unless you determined that in more than 5 percent of these SNF placements or 2.5 percent of hospital placements in a calendar quarter, the beneficiary required and received services equivalent to a covered level of SNF care or covered hospital services.  (The provider may, of course, still attempt to show in any individual case that it had a reasonable basis for deciding that covered care was not required); or

--
You have other sufficient evidence to determine that the provider acted in good faith but inadvertently placed the beneficiary in a non-certified bed.
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3432.
DETERMINING LIABILITY FOR PROVIDER CLAIMS UNDER  § 1879--

Ordinarily a finding is made that the beneficiary did not know nor could reasonably have been expected to know that the items or services were not covered by Medicare, unless there is evidence as discussed in §3432.1.  The procedures for determining whether the provider knew or could reasonably have been expected to know of the noncoverage of services are discussed in §3432.2.

3432.1
Determining Beneficiary's Liability.--For the beneficiary, the presumption is made that he did not know that services are not covered unless the evidence indicates that written  notice was given to the beneficiary.  In some cases, the beneficiary may have been given notice in a previous claim that a type of care is not covered.  More commonly, the provider or its Utilization Review Committee gives notice to the beneficiary that a particular stay or course of treatment is not covered or that coverage ended at a particular time. (See §3440 regarding when a beneficiary is on notice of noncoverage.)

A.
Beneficiary Determined to Be Liable--Right to Appeal.--When you determine that the beneficiary is liable, the beneficiary is held responsible for the payment of expenses incurred for items or services determined to be noncovered under Medicare. However, the beneficiary can appeal both your determination holding him liable for the cost of the noncovered care and the coverage issue. (See §3781.3.)

B.
Beneficiary Determined to Be Without Liability.--Unless evidence indicates that the beneficiary knew or had reason to know that the items or services he received were noncovered because they were not reasonable or necessary or constituted custodial care, presume that the beneficiary did not know that the services are not covered.

When the beneficiary's liability is waived, all days or HHA visits for which he received benefit of limitation of liability (whether Medicare payment is made) are charged to the beneficiary's utilization record of hospice and SNF days and HHA visits, as though covered under Medicare.
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Such days and visits are shown as having been used on the utilization notice, HCFA-l533. This requirement includes days for which the beneficiary's liability has been waived but for which the provider is liable.  (See §3610.9.)

3432.2
Determining Provider Liability.--

A.
General.--Hold the provider liable for noncovered services if it is determined that the provider:

o
had actual knowledge of the noncoverage of services in a particular case, or

o
could reasonably have been expected to have such knowledge.

B.
The Favorable Presumption Provision. --Prior to March 24, 1986, a provider that was found to make all reasonable efforts to assure that its Medicare coverage decisions were correct and demonstrated the ability to make accurate Medicare coverage decisions, was presumed not to have had knowledge of noncoverage.  As a means of determining whether the provider could be entitled to such a "favorable presumption" under the limitation of liability provision, a denial rate criterion was established which was intended to indicate whether the provider could make accurate judgments concerning the coverage or noncoverage of services in most cases.  If the provider did not meet the denial rate criterion, it could not be considered to have taken all reasonable measures to obtain knowledge of noncoverage and therefore could not be granted a favorable presumption.

The application of §1879 limitation of liability provisions was revised by a final rule published in the Federal Register on February 21, 1986.  That final rule had no provision for the use of the favorable presumption for providers (hospitals, SNFs, HHAs, and additional entities included in §3444) effective for services furnished on or after March 24, 1986.  However, use of the favorable presumption was extended for limited periods by subsequent legislation.  See subsection C. 

C.
Time-Limited Extension of Favorable Presumption by Legislation.--

1.
The Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA), enacted April 7, 1986, provided for the use of the favorable presumption for SNFs and HHAs for designated periods:

o
The favorable presumption applies for 30 months after the month of enactment for SNFs who meet a 5 percent denial rate criterion; that is, to denials processed through October 31, 1988.

o
The favorable presumption applies for medically reasonable and necessary denials of HHAs who meet a 2.5 percent denial rate criterion until one year after the date on which the 10 regional home health intermediaries have begun operations to service HHAs.   It has been determined that the favorable presumption will apply to such denials of services processed through August 31, 1988.

Extension of the favorable presumption also applies to ancillary and outpatient services furnished by an SNF and to outpatient services (e.g., physical therapy (PT) and speech pathology (SP)) furnished by an HHA in its capacity as a rehabilitation agency, as long as the HHA has only one provider number.  The statutory provision for use of the favorable
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presumption extends to all services provided by SNFs and HHAs, including those which are payable under Part B discussed in §§3444ff.

Since a hospital, when it provides swing-bed care, can be considered to function as an SNF, the favorable presumption does apply in accordance with the aforementioned COBRA provisions where a hospital files for reimbursement for SNF services furnished in one of its swing beds.

2.
The Omnibus Budget Reconciliation Act of 1986 (OBRA), enacted October 21, 1986, provided for the use of the favorable presumption for hospices and for technical denials of HHA claims for designated periods:

a. 
Hospice.--OBRA provided for the use of the favorable presumption for denials of hospice services furnished on or after  May 1, 1987 through October 31, 1988. The favorable presumption applies for hospices with denial rates of 2.5 percent or less for services denied under §1862(a)(1)(C) (i.e., hospice services which are not reasonable and necessary for the palliation or management of terminal illness).

b.
Home Health Technical Denials.--For claims processed on or after July 1, 1987 and through September 30, 1989, OBRA provides for application of limitation of liability and use of the favorable presumption for denials of home health services where the beneficiary does not meet the requirements under §1814(a)(2)(C) or under §1835(a)(2)(A) of being homebound or of needing skilled nursing care on an intermittent basis.  A favorable presumption regarding the limitation of liability for such denials is available for HHAs which (1) comply with requirements respecting timely submittal of bills for payment and medical documentation, (2) promptly notify patients, and their physicians, where it is determined that a patient is being or will be furnished items or services which are excluded from coverage, and (3) have not more than 2.5 percent of claims submitted during the previous quarter  (based on visits billed) denied on the bases of home bound or intermittent nursing care requirements.  Ordinarily (1) and (2) will be deemed to have been met where the HHA meets the 2.5 percent denial rate requirements for such denials.  Limitation of liability will not apply to these technical denials after September 30, 1989.

D.
Effect of Favorable Presumption. --Where an SNF, HHA or hospice meets the denial rate criterion for any particular category of denials in §3432.2 C, process all of its claims for services for the particular category of denials under the favorable presumption that the provider of the services had no knowledge of noncoverage, unless the evidence in the particular case shows that, in fact, the provider had or could reasonably have been expected to have had knowledge of noncoverage. (See §§3439ff.) When the denial rate criterion is not met for any of the categories of denials in §3432.2 C, a favorable presumption cannot be extended for any of those denials.  However, even though a favorable presumption cannot be extended to its claims, the SNF, HHA or hospice may allege that, in an individual claim, it did not know and could not reasonably have been
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expected to know that the services were not covered.  In such situations, consider the evidence submitted in support of the provider's allegation.  These situations will generally arise during the reconsideration process.  In order for a provider to qualify for limitation of liability, the evidence must show that, even though the SNF, HHA or hospice has not qualified for a favorable presumption in the particular denial, it still did not know or could not reasonably have been expected to know that the care was not covered.

Each category of denials discussed under subsection C. will be subject to a favorable presumption. Thus, an SNF in C.1.a. could qualify for a favorable presumption based on its medical necessity denials under §1862(a)(1) or (9).  A hospice under subsection C.2.a. also could qualify for a favorable presumption based on its hospice medical necessity denials under §1862(a)(1)(C).  An HHA, however, could qualify for two separate favorable presumptions, one based on its medical necessity denials §1862(a)(1) or (9) as discussed in subsection C.1.b, and another based on its technical denials §§1814(a)(2)(C) and 1835(a)(2)(A) as discussed in subsection C.2.b.

Even though an SNF, HHA or hospice meets the requirements for a favorable presumption, if any such provider has been advised either by your bulletins or by denial of a prior claim that a specific modality of services that it rendered was not covered, claims for that specific modality of services can not be entitled to the favorable presumption for limitation of liability purposes.  (See §3439ff.) See §3444ff. for a discussion of limitation of liability for ancillary and outpatient services payable under Part B.

E.
Provider Is Determined to Be Liable--Right to Appeal. --A provider which is determined liable for all or a portion of the charges for noncovered items and services furnished a beneficiary may appeal such a decision by you under certain conditions.  If a beneficiary is partially liable for the noncovered items or services, you must first establish that the beneficiary will not exercise his appeal rights.  (See §3781.4.)  If the beneficiary chooses not to appeal, the provider has the right to appeal both the coverage and limitation of liability decisions.  However, a provider does not have a right to appeal when neither the beneficiary nor the provider is liable, e.g., when the entire noncovered portion of the stay is paid under §l879.

NOTE:
The limitation of liability provision does not apply to third party payers except liability insurers.  Therefore, a provider that you determine liable may seek payment from a third party payer other than a liability insurer without being subject to recovery action that could occur if it sought payment from the beneficiary.

F.
Provider and Beneficiary Determined to Be Without Liability.--If you determine that neither the provider nor the beneficiary knew or had reason to know that the services provided the beneficiary were not covered, the Medicare program will accept liability and make payment. (See §344l.)
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