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Exhibit 4 - Sample Review Letter for Reasonable and Necessary Services

Mr. Winston Hill

1873 South Yucatan Way

Sunshine, AZ 30003
HICN 000-37-0702R

Dear Mr. Hill:

As you asked, we reviewed the amount paid on your claim.

FIRST DECISION:

Date(s) of service:  February 21, 1987-February 25, 1987

Description of services:  Treatment for flu,  complicated by emphysema

and heart disease

Service Performed by:  Mercy Hospital Outpatient Clinic

Amount of Charge:  $300

Amount Approved by Medicare:  $96--4 visits (February 21, February 22, February 23, and 
February 24) at $30/per visit  X 80%

A specially-trained person made a new and separate review of your claim.  This person did not take part in making the first decision.  

REVIEW DECISION:

Facts:

You went to Mercy Hospital Outpatient Clinic on February 21.  They said you had the flu and treated you.  They found that you had a high fever, nausea, and trouble breathing. Because you have emphysema and heart disease, the doctor, Dr. Smith,  wanted to watch you closely.  We asked Dr. Smith for his notes for each visit.  Dr. Smith's notes are as follows:

1.
February 22--Your symptoms were better.

2.
February 23--You felt "not quite well," but temperature

was normal, nausea was gone and breathing was fine.

3.
February 24--The illness was over and you seemed normal.

4.
February 25--March 2--Your illness was over.

Issue:

Are each of the visits covered by Medicare, and is the payment correct?
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Exhibit 4 (Cont.)

Decision:

We have decided that your visit to Dr. Smith at the clinic  on February 25 is not covered by Medicare.  This visit was not  necessary to treat your illness.   We should have paid you $24.00 per visit, for the first three visits.  This is 80 percent of the reasonable charge for the visits.  Since you did not know, and could not have reasonably been expected to know that your final visit to Dr.  Smith would not be covered by Medicare, you are not liable to pay Dr.  Smith for this visit, and he must return any amounts you may have already paid him for this service.

This decision is based on the doctor's notes showing that you had recovered by February 24.  If you believe you need more information, contact us at ( carrier phone number ).

You may ask for a hearing if you do not agree with this decision.  If you wish a hearing you must request the it within 6 months of the date of this letter.  The amount of benefits in question must be $100 or more in order to have a hearing.  To meet the $100, you may combine claims that have been reviewed or reopened within the past 6 months.

Write to us or contact any Social Security Office if you want a hearing.  The hearing will be conducted by an impartial hearing officer.  You may send additional information to support your claim.  You may appear in person or send someone to represent you.  This person may be a lawyer or anyone you choose. If you choose an in-person hearing, let us know who will attend the hearing.

You do not have to appear in-person.  You may ask, instead, for a telephone hearing.  This kind of hearing lets you and your witnesses testify and may be more convenient.

You do not have to testify.  You may instead request a decision based on the facts in the file.  This is called an on-the-record hearing.  It is the same as an in-person hearing except for your presence.

Regardless of the kind of hearing you request, all of the available facts will be considered. A copy of the decision will be sent to you.

Sincerely,
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Exhibit 5 - Sample Notice of Hearing Letter

John T. Scopes

l2 Courthouse Row

Muenster, CA  12345

(714) 104-9367

Mr. Winston Hill 





HICN 000-37-0702R

1873 South Yucatan Way

Sunshine, AZ 30003

Dear Mr. Hill:

I have been named by XYZ Medical Service to hold the hearing on your claim.  Because you have requested that I decide this case based on the record, you will not be required to appear.  I will consider all of the facts of this case in a fair manner.

XYZ Medicare Service has sent your file to me.  Your request for payment and all the papers on your claim are in the file.  Based on this information, Dr. John Smith, at Mercy Hospital Outpatient Clinic,  treated you on February 21, 22, 23, 24, and 25, 1987.  As provided by law, I will decide if these services were necessary to treat your illness.

In order to decide, I will use the following:

1.
The Medicare law (title XVIII of the Act);

2.
The Medicare regulations; and

3.
General instructions and guidelines prepared by the Health Care Financing Administration.

You have until December 15, 1987 to send me any additional information you think I will need.  Your information may also raise new issues.   If you need more time to obtain the information you want me to consider, let me know within the next 10 days how much time you need, and why you need it.

Following my evaluation of the evidence, I will prepare a written decision and send you a copy.  If you have any questions or if you would like a copy of the law, regulations, or policy on which this decision is based, please let me know within 30 days.

Call me at the above number if you have any questions.

Sincerely

John T. Scopes

Enclosure
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Exhibit 6 - Decision:  On-the-Record Decision Requested

Full Reversal

HICN:

Fair Hearing Case Number:

Dates of Service:

Type of Service:

Amount in Controversy:

Dear __________________:

You asked that a hearing officer reevaluate the intermediary's decision on your Medicare claim based on the information contained in your claim file.  This is my decision based on the evidence contained in your claim file, including any information you sent with your hearing request.

Facts:

On February 1st, 8th, and 15th, 1987, you received radiation therapy from Mercy Hospital Outpatient Clinic to reduce a malignant tumor on your ear.  Mercy Hospital Outpatient Clinic submitted a bill to Medicare charging $600 for the three services.  He described the services as routine X-ray.  XYZ Medical Services allowed $389.50, the maximum allowable for the three routine X-rays, and you were paid 80 percent of that, since you had already satisfied the Part B Deductible.

Issue:

You believed that Mercy Hospital Outpatient Clinic's charges were reasonable for the treatment he gave you.

Decision
My review of Mercy Hospital Outpatient Clinic's records for your treatment indicates that the X-ray was not routine, but was for the treatment of a malignant tumor.  I have determined that Dr X's office incorrectly described on its bill the radiation therapy you received.  Based on this, I have determined that you are due an additional $168.40.  This represents 80 percent of the additional $210.50 that Medicare allows for the service you received.  The law says that you pay the remaining 20 percent as coinsurance.  If you have not received payment within 45 days from the date you received this decision, please write to the Senior Medicare hearing Officer at (address).

This decision is rendered under the Supplementary Medical Insurance benefit provisions of Title XVIII of the Act.  It applies only to the services and circumstances considered on the claim(s) in question.  If you wish to have copies of the law, regulations, or policy on which it is based,  please let me know within 30 days.

Sincerely,

Medicare Hearing Officer
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Exhibit 7 - Sample Opening Statement

I am ready to proceed with the hearing for Mr. John Smith.  Mr. Smith requested payment for services furnished under Part B of Medicare.  His Social Security account number is 000-09-3060R. Before we begin, Mr. Smith, I would like to tell you a few things about this type of hearing.

You received an unfavorable review decision by the intermediary, XYZ Medical Services on November 15, 1987, and an unfavorable on-the-record hearing decision on January 15, 1988.  Now, you are given a chance to present your case to me.  I am a hearing officer appointed by XYZ Medical Services.  I have had no contact with this case before.  I am not a representative of the intermediary. I am not obligated or expected to present the intermediary's point of view.  I will make a new and separate decision based on the record made today.  That record will consist of the testimony and any documents that are received in evidence.

This is not a formal hearing like a court proceeding.  Strict rules of evidence that are used in the courts will not be followed.  My basic desire is to get all the facts.

I will ask you certain questions.  I want you to answer them to the best of your knowledge. After I have asked my questions, you will have a chance to tell me anything else that you think is important. You may also present witnesses and give me any documents you may have to help prove your case. Any witnesses will be questioned by me first one at a time. Do not prompt or interrupt a witness unless you object to the question.  You may then examine the witness and question him or her about any of the facts.  After we have finished you will have a chance to tell me what you think the result should be.

Statements are taken and a record is made by the reporter/tape recorder.  Questions must be answered in a direct, correct and truthful manner.  It is my duty to inform you that section 1877 of the Act provides penalties for persons who lie.  You may not make statements that you know contain false information.  You can also be punished if you pretend to be another person or try to receive money which should be paid to someone else.  The penalties for such acts are fines up to $10,000, or serving time in prison for not more than 1 year, or both.  Therefore, if you do not know an answer to a question, say that you do not know.  You should not guess.  Please speak instead of nodding your head. This is so the reporter/tape recorder can record your statements.

My first knowledge of this case came after you requested a hearing.  At that time XYZ Medical Services sent me the file in your case.  That file contains the facts which have been gathered up to the present time.  It also contains the decisions made by XYZ Medical Services.  I went through the file and marked those papers which I think are important to your case.  A list of those papers was made.  I see that you have had a chance to look at these papers.

Do you object to the use of any of these papers in the hearing?

Party:  I do not object.

Hearing Officer:  Okay, the papers on the list will be marked as Exhibits 1 through 6.
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Exhibit 7 (Cont.) - Sample Opening Statement

These papers show what has happened in your case up to this time.  I will briefly state what appear to be the facts in this case.  I will also recap the decisions made thus far by XYZ Medical Services. I will then point out the question to be decided in this hearing. Mr. Smith, please listen to this summary.  When I am finished tell me whether you think it is correct and complete.

The record shows that an outpatient claim was submitted on your behalf for Part B Medicare payment.  It was sent to the XYZ Medical Services.  The claim was for physical therapy services furnished by Mercy Hospital Outpatient Clinic.

The claim that was denied was for services furnished on October 12, 1987.  It was denied because the services you received do not require the skills of a physical therapist.  Notice of this denial was mailed to you on November 13, 1987.  XYZ Medical Services stated that it received a request by you for a review of the denied payment on November 29, 1987. You were notified on December 21, 1987, that the review had been performed and that the intermediary was not changing its first decision.

You did not agree with the review decision and requested a hearing on January 9, 1988. On February 20, 1988, I sent you a notice of the time and place of the hearing set for March 24, 1988.  In the meantime, on January 15, 1988, an on-the-record hearing was conducted and you did not agree with that decision.

Is this, in brief, a correct account of your case up to now?

Party:  Yes, that is correct.

Hearing Officer:  If you do not object, I will go on with the hearing.
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Exhibit 8 - Model Letter to Comprehensive Outpatient Rehabilitation Facility, Rural Health Clinic, etc.

If you decide to appeal this decision, we ask that you submit documentation to support your appeal.  Forwarding this information with your appeal will facilitate processing and payment, if appropriate.

Only you can decide on the documentation that best supports your claim.  Nevertheless, you might want to consider the following kinds of documentation:

o
X-Ray reports

o
Test results

o
Medical history

o
Documentation of severity or acute onset

o
Consultation reports

o
Billing forms

o
Referrals

o
Plan of treatment

o
Nurse's notes

o
Copies of communications between physician and/or beneficiary, hospital, laboratory, etc.

If you are unsuccessful in obtaining information, let us know.  We will assist to the extent we can.

Rev. 1448
7-429

3799.18(Cont.)
PAYMENT PROCEDURES
11-89

Exhibit 9


RECOMMENDED RESPONSES TO REQUESTS FOR

REOPENINGS

MODEL PARAGRAPHS
Additional Information - Refusal to Reopen - Appeals Process Available
You are not entitled to a reopening as specified in Federal regulations since there are administrative appeals available to you.  We are, therefore, considering your letter a request for (review, hearing).

NOTE:
If the carrier hearing has already occured, state that you are forwarding the reopening request to the ALJ to consider whether it is an implied request for an ALJ hearing.

Additional Information - Refusal to Reopen
We understand that you are still dissatisfied with the final decision in your case and that you have exhausted your appeal rights.  Medicare policy, however, is to reopen final decisions only to correct clear errors in those decisions.  These errors include:

o
Factual errors which are found when new and material evidence, which was not available when the final decision was made, is presented.

o
Clerical or computational errors.

o
Errors on the face of the evidence.

o
Errors caused by fraud or similar fault.

Since your present request for reopening does not include evidence to indicate that any of these types of errors were made in your case, we are denying your request to reopen.  If, however, you have such evidence, please submit it to us, and we will consider your request for reopening again.
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Exhibit 10


SPECIAL NOTICE TO PROVIDERS

REGARDING PART B APPEALS
The purpose of this notice is to inform you of certain procedural revisions recently received from the Health Care Financing Administration, and to remind you of your appeal rights under Part B of the Medicare Program.

Appeals
Law and regulations provide specific redress for claimants who are dissatisfied with Medicare determinations.  Through these appeals, the Government seeks to ensure the correct payment is made, or a clear and adequate explanation is given as to why payment is not made.

Part B Carrier Appeals
As a provider supplying items and services to Medicare beneficiaries payable under Part B, you may appeal an initial determination if you:

o
Accepted assignment on the claim; or

o
Are acting as the duly authorized representative of the beneficiary.

If you are dissatisfied with the intermediary's initial determination and the determination is subject to appeal, you may request a review.  This request must be in writing, signed, and filed within 6 months after the date of the initial determination.

If you remain dissatisfied after the review determination, and the amount in controversy is at least $100, you may request a fair hearing.  Requests for fair hearings must be filed, in writing, within 6 months following the date of the review determination.  You may request a hearing in-person, by telephone, or on-the-record.  If you request an in-person or telephone hearing, it will be scheduled, but in the interim the Hearing Officer will make a decision based on the claim record, including any information you submit with the hearing request.  

If you are still dissatisfied following the on-the-record decision, you will receive the hearing previously scheduled.  Moreover, a different hearing officer will be assigned to preclude any possibility of prejudice.

If you are still dissatisfied with the determination made by the hearing officer, and the amount in controversy is at least $500, you may request a hearing before an Administrative Law Judge of the Social Security Administration.  The request must be in writing and filed within 60 days of the date of the intermediary's fair hearing decision of record.
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 If you are still dissatisfied, you may appeal to the Appeals Council.  Finally, if you are still dissatisfied, and the amount in controversy is at least $1,000 you may seek judicial review.

Development of Appeals
For individual claims submitted by providers, physicians, and others who furnish items and services to Medicare beneficiaries, the responsibility for gathering and submitting documentation that supports claims and appeals rests with the provider.  We will offer guidance and assistance as necessary, but the responsibility for identifying what is needed and where it is located is your responsibility.  If you have made efforts to secure essential documentation, but are unable to secure the information, we will try to assist you. Attached is a list of documentation sources which have proven useful to providers.  If you have any questions on other kinds of information which may be necessary, let us know. We will assist to the extent we can.

Reopenings
Reopenings are not, in a legal sense, appeals.  They are actions taken after a claim is closed to correct an error, in response to suspected fraud, or in response to the receipt of information not available or known to exist at the time the claim was initially processed. Reopenings should be done rarely, on individual cases, or on a group of cases adversely affected by a systems error.

Unfortunately, among some providers, reopenings have become equated with appeals.  A reopening is requested when a review, fair hearing, or appeal to an Administrative Law Judge is the correct choice.

Some intermediaries have developed a variety of informal procedures under the general heading of "reopenings".  These informal actions can extend the appeals process by subjecting claims to unnecessary and superfluous levels of review which delay access to the formal levels of appeal, with their respective procedural safeguards.

The cause for these reopenings has frequently been the failure of claimants to submit supporting documentation on time. The timely submittal of documentation not only negates the perceived need for "reopenings", but helps to ensure the timely payment of claims. We want to curtail these informal actions where they are duplicative and wasteful.  

The effect on you as claimants will be minimal because you may appeal through the regular appeals process.  Reopenings are not appeals. They are discretionary actions, initiated by us at our own volition or in response to a request by a beneficiary or provider, and then only after the appeal rights provided by law are exhausted.
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Exhibit 11


REOPENINGS POLICY
This paper outlines the legal and policy bases for our position on intermediary reopenings, and for the restriction on quasi-appeals (informal reopenings) of claims.

Parties with appeal rights may wish to reopen the determination once their appeal rights are exhausted.  However, although the party has the right to request a reopening, case law makes it clear that a reopening is not a matter of right, but is a decision left to the discretion of the Secretary.  The Supreme Court has held that the Secretary's decision not to reopen a case is entirely a matter of the Secretary's discretion, and is not an appealable determination.  Califano v. Sanders, 430 U.S. 99, 97 S. Ct. 980 (l977); Lopez v. Heckler, 469 U.S. l082, l05 S. Ct. 583 (l984). (Although the regulations specifically authorize the Secretary to reopen decisions within one year for any reason, the Supreme Court has held that the Secretary's decision not to reopen a case, unless challenged on constitutional grounds, is entirely a matter of the Secretary's discretion, not reviewable by the courts.)  Califano v. Sanders, supra.

Thus the Secretary can be held only to his own criteria for reopening, as set forth at

42 CFR 405.841, and the good cause provision in 20 CFR 404.989.

42 CFR 405.841 provides that a determination may be reopened if it is final under 20 CFR 404.955 or 404.98l, and 42 CFR 405.832, or 405.835.  In other words, a party may request reopening only after a final determination has been made, i.e., at the close of the appeals process.

A reopening of a intermediary claim decision, irrespective of the level to which the decision is appealed, is conducted at the discretion of the Secretary or the Secretary's agents (Intermediaries, Hearing Officers, Administrative Law Judges, and the Appeals Council).

42 CFR 405.841 permits the intermediary to reopen:

1
Within 12 months of the date of the initial or revised determination for any reason acceptable to it.

2
After 12 months, but before 4 years of the date of notice of the initial or revised determination, for good cause, which is defined at 20 CFR 404.989 as:

a.
New and material evidence;

b.
Clerical or computational error; or

c.
The evidence that was considered clearly shows on its face that an error was made.
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At any time:

a.
When a decision is unfavorable, to correct a clerical error or error on the face of the evidence;

b.
For fraud or similar fault; or

c.
In response to a court order.

HCFA policy is to reopen only after appeal rights are exhausted, or the time limit for requesting an appeal has expired.  Reopen the claim determination without going the appeals route if it was denied for a technical reason rather than because the services were not reasonable or necessary, since you afford no appeal rights for a technical denial. Technical denials include:

o
Beneficiary is not entitled to Part A or Part B; and

o
Beneficiary is not eligible for benefits.
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