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Limitation on Assignment of Claims
3488.
ASSIGNMENT OF PROVIDER'S RIGHT TO PAYMENT

A.
Basic Prohibition.--Except as provided in subsection B, pay benefits due a provider only to the provider.  Do not pay the provider's benefits to any other person or organization under an assignment or reassignment, power of attorney or under any other arrangement in which the other person or organization receives the payment directly.  A "power of attorney" means a written authorization by a principal to an agent:

o
To receive in the agent's own name amounts due the principal;

o
To negotiate checks payable to the principal; or

o
To receive in any other manner direct payment of amounts due the principal.

The prohibition against assignment of a provider's benefits also applies to payment of benefits due a provider as a reassignee of the physician.

Payment is considered to be made directly to an ineligible person or organization if that person or organization can convert the payment to its own use and control without the payment first passing through the control of the provider or other party eligible to receive the payment under the exceptions in subsection B. (For payment to a bank, see §3488.2.)

Forwarding of amounts due a provider to its home office under the procedures described in §3703.1 is not affected by the prohibition described in this section.  Payment under those procedures is payment to the provider.

B.
Exceptions.--

1.
Payment to Governmental Agency.--The law does not preclude the Medicare program from paying benefits due a provider to a governmental agency or entity.  For payment to be made, the reassignment must satisfy the requirements of the Assignment of Claims Act (31 U.S.C. 3727).  HCFA has determined that it is impracticable to satisfy those requirements.  Therefore, unless HCFA waives those requirements, Medicare payment for the services of a provider is not made to a governmental agency or entity.  HCFA has not waived (and does not plan to waive) the requirements of the Assignment of Claims Act except when payment to the governmental agency or entity is permissible under the other listed reassignment exceptions, e.g., where the agency is the employer of the physician.

2.
Payment Pursuant to Court Order.--The Medicare program may make payment in accordance with an assignment established by, or pursuant to the order of, a court of competent jurisdiction.  The assignment must satisfy the conditions set forth in §2755.

3.
Payment to Agent.--The Medicare program may make payment, in the name of the provider, to an agent who furnishes billing or collection services.  The payment arrangement must satisfy the conditions in §3488.1.
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C.
Background and Purpose.--In 1972, the Congress acted to stop a practice under which some physicians and other suppliers providing covered services reassigned their Medicare and Medicaid receivables to other organizations and groups, which then claimed and received payment.  Often the organizations purchased the claims at a percentage of face value.  It had become apparent that such reassignments were a source of incorrect, inflated, and even fraudulent Medicare and Medicaid claims.  The Social Security Amendments of 1972, Public Law 92-603, enacted a prohibition against payment on a charge basis for covered services to anyone other than the patient, his/her physician or other person who provided the service, with limited exceptions.

Thereafter, some physicians and other suppliers circumvented the intent of the law by granting a power of attorney.  This allowed the factoring company or other person to receive the Medicare or Medicaid payments in the name of the physician or other supplier, thus permitting continuation of program abuses.

Section 2(a) of Public Law 95-142, dated October 25, 1977, modified existing law to preclude the use of power of attorney as a device for reassignment of benefits under Medicare, subject to limited exceptions.  It also provides for a similar prohibition with respect to payment for care furnished by providers.

These provisions preclude Medicare payment of amounts due a provider or other person to a person or entity furnishing financing to the provider, whether the provider sells his/her claims to that person or entity or pledges them to that person or entity as collateral on a loan.

D.
Effect of Payment to Ineligible Recipient.--An otherwise correct Medicare payment made to an ineligible recipient under an assignment or other authorization by the provider does not constitute a program overpayment.  Sanctions may be invoked against a provider (see §3488.4) to prevent it from executing or continuing in effect such an authorization in the future.  Neither the provider nor the ineligible recipient is required to repay the Medicare payment.

3488.1
Payment to Agent.--

A.
Conditions.--Make payment in the name of the provider to an agent who furnishes billing or collection services if:

o
The agent receives the payment under an agency agreement with the provider;

o
The agent's compensation is not related in any way to the dollar amount billed or collected;

o
The agent's compensation is not dependent upon the actual collection of payment;

o
The agent acts under payment disposition instructions which the provider may modify or revoke at any time, and

o
In receiving the payment, the agent acts only on behalf of the provider (except insofar as the agent uses part of that payment to compensate the agent for the agent's billing and collection services).
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B.
Background.--The primary purpose of this exception is to permit computer and other billing services to claim and receive Medicare payment on behalf of and in the name of the provider.  The conditions for payment insure that the billing agent has no financial interest in how much is billed or collected and is not acting on behalf of someone who has such an interest, other than the provider itself.

The conditions specified in subsection A do not apply if the agent merely prepares bills for the provider and does not receive and negotiate the checks payable to the provider.

C.
Documentation.--If payment is being made or is requested to be made in the name of a provider to an agent, assume that the conditions for such payment are met in the absence of evidence to the contrary.  If there is evidence to the contrary, the agent must document the agency agreement by submitting to you a copy of the written agreement.  The written agreement may be a formal legal document or merely an exchange of correspondence.  If there is no written agreement of either a formal or informal nature or all the required conditions for payment are not clear in the agreement, obtain a statement from the agent describing the pertinent terms of the agreement or of those provisions which need to be clarified.  Verify the agent's allegations by obtaining statements from one or more providers that have agreements with the agent.  See §3488.3E. for reviewing endorsements on benefit checks.

3488.2
Payment to Bank.--Absent a court order, Medicare payments due a provider of services may be sent to a bank (or similar financial institution) for deposit in the provider's account only if the check is drawn in the name of the provider and the provider certifies that it will continue this payment arrangement only so long as the following requirements are met:


o
The bank is neither providing financing to the provider nor acting on behalf of another party in connection with the provision of such financing; and


o
The provider has sole control of the account, and the bank is subject only to the provider's instructions regarding the account.  (Thus, if the bank is under a standing order from the provider to transfer funds from the provider's account to the account of the financing entity in the same or another bank and the provider rescinds that order, the bank honors this rescission notwithstanding the fact that the rescission breaches the provider's agreement with the financing entity.)


Subject to the above restrictions on the bank and to the bank's meeting the conditions specified in §3488.1, a bank which is the billing agent for the provider and receives and deposits in the provider's bank account the provider's Medicare payments may draw on those funds to pay for its billing services.


Subject to the above restrictions on the bank, a billing agent, other than the bank, that meets the conditions specified in §3488.1 and receives and deposits in the provider's bank account the provider's Medicare payments may draw on those funds to pay for its billing services.
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3488.3
Correcting Unacceptable Payment Arrangements.--

A.
Disseminating Information.--From time to time, disseminate through professional relations media information regarding the prohibition in §3488.  The following language may be used or adapted for this purpose:

"The Medicare law prohibits us from paying benefits due a provider to another person or organization under an assignment, power of attorney, or any other arrangement whereby that other person or organization receives those payments directly.  There are the following exceptions to this rule:

o
We may pay a provider's benefits (in the provider's name) to a billing or collection agent, if:

-
The agent receives the payment under an agency agreement with the provider;

-
The agent's compensation is not related in any way to the dollar amounts bills or collected;

-
The agent's compensation is not dependent upon the actual collection of payment; 

-
The agent acts under instructions which the provider may modify or revoke at any time; and 

-
The agent, in receiving payment, acts only in the providers' behalf.

o
We may pay the providers' benefits in accordance with an assignment established by, or pursuant to the order of, a court of competent jurisdiction.

A provider should notify us immediately if:

o
We have been mailing its benefits to the address of another person or organization;

o
The provider has given that other person or organization power of attorney or other advance authority to negotiate its benefit checks; and

o
None of the above exceptions which would permit payment to another person or organization apply in the provider's case.

A provider which hereafter enters into or continues such a prohibited payment arrangement may have its participation in the program terminated and its right to receive assigned payment for physician services revoked." 

B.
When to Develop Questionable Payment Arrangements.--Assume that an arrangement in which Medicare payment is being sent or is to be sent to an address other than the physical location of the provider is consistent with the requirements of §3488 in the absence of evidence to the contrary.  However, develop the facts of any case in which:

o
You become aware that you are mailing or asked to mail the provider's payments to the address of another person or organization; and 
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o
It is likely the other person or organization is not qualified to receive payments under one of the exceptions in §3488B or is a financial institution.  (See §3488.2.)

Develop the facts of the case, e.g., where it appears that you are mailing or asked to mail the provider's payments to the address of a company known to be engaging in factoring.

C.
How to Develop Questionable Payment Arrangements.--Use your discretion in determining the procedure to follow in developing questionable payment arrangements.  Ascertain the reason for the special address.  Once you have determined that payments due the provider are being made to another party (although in the name of the provider), ascertain whether any of the exceptions in §3488B apply.  After initial contact with the provider, you may find the other party to be the best source of information about the arrangement.  Establish the crucial elements of the arrangement by obtaining a copy of the formal agreement, if any, between the parties, copies of pertinent correspondence, and/or signed statements of the parties.  The failure of the provider to cooperate in furnishing the necessary information (or in giving any necessary authorization for others to furnish information) is grounds (see §3488.4) for terminating the provider's participation in the program and revoking its right to receive assigned payment.

D.
Change of Address.--If you determine that a person or organization is ineligible to receive payments due a provider, do not routinely mail the provider's payments to that person or organization's address.  However, such a mailing address is acceptable if:

o
The parties to the arrangement have given written assurances that the person or organization to whose address the check is mailed will not convert the check to its own use and control, or if the organization is a financial institution, that the requirements of §3488.2 are met; and 

o
The purpose of the arrangement makes the assurances credible.

An acceptable mailing arrangement could exist, e.g., when the provider wants its checks mailed for bookkeeping purposes to a business agent who is ineligible to receive the payment, and both the agent and the provider state in writing that the agent will forward the checks to the provider's bank for deposit in a business account from which the provider is free to withdraw any deposited funds.

E.
Reviewing Endorsements on Checks.--In any case where you, after developing the facts, continue to mail the provider's payments to an address which may be that of another person, but still have a doubt that the arrangement is inconsistent with these instructions, review (after a reasonable interval) endorsements on the returned checks for indications that the checks are being negotiated under a power of attorney.  When someone negotiates a provider's checks under a power of attorney, he/she typically prints the provider's name on the back of the checks and enters his/her signature below, followed by "p.p." or "p.p.a." or "p.o.a" (for per procuration, per power of attorney, or power of attorney).
3488.4
Sanctions for Prohibited Payment Arrangement.--

A.
Advice to Provider.--If you find that a provider has entered into, or is considering entering into, a payment arrangement prohibited by §3488, advise that provider in writing that the arrangement violates Medicare law and regulations and subjects the provider to the penalties described in subsections
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B and C.  When the improper payment arrangement is in effect, require a change in the address to which the provider's checks are sent.  For an exception, see §3488.3D.

B.
Bases for Termination of a Provider's Medicare Participation Agreement.--HCFA may terminate a provider's Medicare participation agreement if the provider:

o
Executes or continues an assignment or a power of attorney, or enters into or continues any other arrangement, that authorizes or permits Medicare cost-basis payments to be made contrary to '3488, 42 CFR 405.1668, and §1815(c) of the Act after having been advised under subsection A above; or

o
Fails to furnish upon request by HCFA or you such information as HCFA or you find necessary to establish compliance with the require​ments of this section.

The provider has the usual appeal rights applicable to agreement termination determina​tions.

C.
Bases for Revocation of Assignment Privilege.--HCFA may revoke the right of a provider to receive assigned payment for physician services if the provider:

o
Executes or continues a reassignment or power of attorney, or enters into or continues any other arrangement, that authorizes or permits Medicare charge basis payments to be made contrary to §§3488, 42 CFR 405.1680, and §1842(b)(6) of the Act, after HCFA, the carrier, or you (whichever has jurisdiction of the claims) give the provider advice about such violation;

o
Fails to furnish upon request by HCFA, the carrier, or you (whichever has jurisdiction of the claims) evidence needed to establish compliance with the requirements of §3488, 42 CFR 405.1680, and §1842(b)(6) of the Act;

o
Violates the terms of assigned payment; e.g., by collecting or attempting to collect more than the reasonable charge, after HCFA, the carrier, or you (whichever has jurisdiction of the claim) give the provider advice about such violations; or

o
Fails to desist from collection efforts already begun, or to refund monies incorrectly collected, in violation of the terms of assigned payment, after HCFA, the carrier, or you (whichever has jurisdiction of the claim) give the provider instructions to cease to take such action.

A special appeals procedure is provided within HCFA when action is taken to revoke a provider's right to accept assignment.

The fact that a provider's right to accept assignment is revoked does not preclude it from billing the beneficiary for the services or changing its arrangement with the physician to permit him/her to bill for his/her own services, either on an assigned or unassigned basis.  On the other hand, a provider is not ordinarily precluded from accepting assignment from a beneficiary for the services of a physician whose assignment privilege has been revoked if he/she has entered or enters into an agreement with the provider giving it the right to bill for his/her services.  There is an exception.  The revocation of a physician's assignment privilege automatically revokes the 
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assignment privilege of any corporation, partnership, or other entity in which he/she directly or indirectly has or obtains all or all but a nominal part of the financial interest.  Such entity may not accept assignment for the services of the physician or anyone else.  What is a nominal interest depends upon the circumstances.  You may assume that an interest by other persons totalling at least 5 percent of the financial interest of the entity is more than nominal.  The term "indirect interest" refers to the situation where the entity billing for the physician's services is owned by another entity in which the physician has most of the financial interest.

D.
Action When You Find Violations.--When you find that the provider has, after warning to the contrary, entered into, or continued, a prohibited payment arrangement, failed to cooperate in furnishing the information necessary to resolve the issue, violated its assignment agreement or failed to correct a violation of its assignment agreement, forward a copy of the file to the program integrity staff in the RO.  The RO considers whether further development of the facts or admonition of the provider will be useful before taking steps to terminate its participation agreement and/or to revoke its right to accept assignment.

In imposing the administrative sanction of revocation of the assignment privilege, the RO notifies the provider of the proposed revocation of its right to receive assigned benefits and gives it 15 days in which to submit a statement, including any pertinent evidence, explaining why its right to payment should not be revoked.  After the statement has been submitted, or the 15-day period has expired without the filing of the statement, the RO determines whether to revoke the provider's right to receive assigned payment.  If its determination is to revoke, the RO notifies you to suspend payment on all assigned claims submitted by the provider and received after the effective date of the revocation. It notifies the provider of the revocation and of its right to request a hearing on the revocation within 60 days.  (The RO may extend the period for requesting a hearing.)

If the provider requests a formal hearing (to be conducted by a member of the Hearings Staff of HCFA) and the hearing officer reverses the revocation determination, the RO instructs the carrier and you to pay the provider's assigned claims (the physician component).  If the hearing officer upholds the revocation determination or if no request for a hearing is filed during the period allowed for this, the RO instructs the carrier and you to make any assigned payments otherwise due the provider to the beneficiary who received the services, or another person or agency authorized under the law and regulations to receive the payments (e.g., the beneficiary's legal guardian or representative payee or, if he/she is deceased, the person who paid the bill).  The revocation remains in effect until the RO finds that the reason for the revocation has been removed and that there is reasonable assurance that it will not recur.  The RO decision to continue the revocation in effect is not appealable.

The law provides that any person who accepts assignment of benefits under Medicare and who "knowingly, willfully, and repeatedly" violates the assignment agreement shall be guilty of a misdemeanor and subject to a fine of not more than $2000 or imprisonment of not more than 6 months or both.  The RO may invoke the administrative sanction in appropriate cases to deny payment while criminal prosecution is being considered or in process, or, as an alternative, when prosecution is inappropriate or not feasible.  Since this sanction may in some cases interfere with effective prosecution, imposition of the sanction is discretionary rather than mandatory.
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3488.5
Prohibition of Assignments by Beneficiaries.--

A.
Basic Prohibition.--Except as provided in subsection B, pay only the beneficiary (or his/her legal representative or representative payee) benefits payable directly to the beneficiary (i.e., payment for certain services furnished by nonparticipating hospitals, indemnification under waiver of liability, and direct refunds by you of provider overcollections from the beneficiary of deductible and coinsurance amounts).  This prohibition does not, of course, apply to payment under an assignment of benefits by the beneficiary to the physician or other supplier who furnished the services or to his/her qualified reassignee, e.g., a hospital.

B.
Exceptions.--

1.
Payment to a Government Agency.--The law does not preclude the Medicare program from paying the benefits due a beneficiary to a governmental agency or entity. However, see §3488B for the effect of the requirements of the Assignment of Claims Act.

2.
Payment Pursuant to Court Order.--The Medicare program may make payment of amounts due a beneficiary, in accordance with an assignment established by, or pursuant to the order of, a court of competent jurisdiction.  The assignment must satisfy the conditions in §2755.
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