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3433.
CRITERIA FOR PRESUMING THAT SNF, HHA OR HOSPICE MEETS LIMITATION OF LIABILITY REQUIREMENTS.  

To determine whether an SNF, HHA or hospice has knowledge of Medicare coverage rules and can apply them, collect statistics to ascertain whether, denial rates exceed 5 percent for SNFs and 2.5 percent for hospices and HHAs (the HHAs' 2.5 percent criterion applies to each favorable presumption calculation, that is, separately for medical necessity denials and technical denials). (See §§ 3434ff. for determining denial rates.)

Because compliance with the denial rate criterion is difficult without an effective URC, timely notification of noncoverage to patients, and timely and meaningful completion of physician certifications, these activities need not be separately evaluated for purposes of determining a provider's qualification for a favorable presumption.

For purposes of determining favorable presumption, compliance with the following criteria are deemed met if the SNF, HHA, or hospice meets its applicable denial rate:  (l) all UR standards; (2) the certification/recertification requirements in 90 percent of the cases reviewed; (3) procedures that assure that bills and medical documentation are submitted in a timely manner; and (4) procedures which assure timely notice to beneficiaries.

3433.l
Newly Participating SNF, HHA or Hospice.--When denial rate statistics are not available for a newly participating SNF, HHA, or hospice, it is deemed to meet the requirement for an initial period not to exceed 60 days.  During this period, monitor the provider's performance and evaluate the data being accumulated on an ongoing basis.  The denial rate for the initial period determines whether the provider qualifies for the favorable presumption for the following quarter.

3433.2
SNF, HHA or Hospice Changing Intermediaries.--An SNF, HHA, or hospice changing intermediaries retains the favorable presumption received from its prior intermediary for a 60-day period from the date of the change, during which the new intermediary accumulates denial rate data. However, if in the judgment of the new intermediary, sufficient data have been accumulated prior to the end of the 60-day period to support a finding that the provider is, or is no longer, complying with this criterion, continue or withdraw favorable presumption accordingly.  (See §3434.9 with regard to low utilization providers.)

3433.3
Reevaluating Favorable Presumption.--Each SNF, HHA, and hospice  must be reevaluated at least every 3 months to determine whether it is entitled to a favorable presumption (or presumptions, in the case of HHAs).  (See §3434.7.)  A shorter time span may be set for reevaluation in special situations where there is a drastic fluctuation in denial rates.

Notify the provider in writing when there is a change in its qualification for favorable presumption. Explain not only what this means in terms of limitation of liability determinations as discussed in §3432.2, but also what a favorable presumption means to the provider in terms of its giving notice of noncoverage to beneficiaries as discussed in §3440.  If the denial rate criterion is not met, the reason must be clearly explained.  Work with such providers to assist them in meeting the criterion. Even though a determination that the denial rate criterion is not met is not subject to appeal, document the reason for such decisions and assist the SNF or HHA in meeting the criterion.
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3433.4
Notifying ROs of Excessive Denial Rates.--Advise your RO of SNFs, HHAs or hospices that continue to submit bills resulting in an excessive rate of denials.  A denial rate for two successive quarters higher than 5 percent for HHAs and hospices and l0 percent for SNFs is excessive, and may indicate potential program abuse.

3433.5
Reevaluating Favorable Presumption for Prior Period.--Occasionally, new information may indicate that an earlier determination that an SNF,  HHA or hospice qualified for favorable presumption was erroneous.  In such a situation, you may retrospectively reevaluate and redetermine the provider's previous qualification for favorable presumption.

If the reevaluation establishes that the provider did not qualify for the favorable presumption, determine that the provider had, or could reasonably have been expected to have had, knowledge of the noncoverage of the services for claims denied as not being medically reasonable and necessary or for custodial care, or as technical denials, in the case of HHAs, unless the provider can demonstrate through objective evidence that, even if it had had a favorable presumption, it would not have known that the services were noncovered.  Such a reevaluation and redetermination is made only after careful and well-documented examination of the facts and issues.

Even though the provider was determined to be in compliance with the appropriate denial rate criterion, upon reevaluation, the favorable presumption may be rebutted in any individual case in which the evidence is clear that the provider should have known at the time that the services furnished were not covered.  (See §3439.)
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3434.
DETERMINING DENIAL RATE FOR FAVORABLE PRESUMPTION.

Specified data must be recorded for each SNF, HHA or hospice for those cases  in which a Medicare beneficiary receives services as an inpatient of a participating SNF or receives services from a participating HHA  or hospice prior to an event terminating program coverage.  Terminating events include:  (l) provider notice; (2) URC notice; (3) intermediary notice; (4) exhaustion of benefits; (5) transfer to a non-certified bed; (6) discharge; and (7) death.

Denial rates are calculated on the basis of the formula B/A, in which "B" - the number of denials (the numerator) is divided by "A" - the number of claims submitted (the denominator).  The denominator is always either (1) the entire universe of claims (days or visits) billed as covered and incurred before a terminating event, or (2) all claims (days or visits) included in a statistically valid random sample. The numerator is the number of denials (days or visits) within either the entire universe of claims or the random sample, as appropriate.  Due to medical review requirements, the use of the random sampling option for calculating denial rates is inappropriate for all HHA claims, for all hospice claims, and for hospital based SNF claims, and "A" must be the entire universe of claims. Random sampling may be used for freestanding SNF claims.  In any case where selection of a statistically valid random sample is not possible, "A" must be the entire universe of claims.

3434.1
SNF Denial Rate Calculation.--The following data must be recorded:

A.  All days (excluding "grace" days under §l879) that the SNF billed as covered and which were incurred prior to a terminating event, that is, all such days in the universe of claims or in the random sample.  (Random sampling may be used only for freestanding SNFs.)

B.
All days that the SNF billed as covered but that you determined to be noncovered because the services provided were not medically necessary and reasonable or constituted custodial care, that is, all such days in the universe of claims or in the random sample.

o
Days denied for reasons other than those noted in B are not to  be included in B.

To calculate the denial rate, divide "A" into "B."  For the denial rate criterion to be met, the number of days in "B" must not exceed 5 percent of the number of days in "A."

Examples of Denial Rate Calculation for SNFs
EXAMPLE l: Standard Billing:

A patient was admitted to an SNF on l/l and discharged on l/3l.  A claim for payment was submitted to the intermediary for the period l/l to l/3l.  The intermediary determined that covered care ended on l/20 and noncovered care began on l/2l.  The data collected on this case shows A = 30; B = l0.
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EXAMPLE 2: Interim Billing:

Patient was admitted to an SNF on l/l and was still an inpatient on l/3l.  An interim bill for the period l/l to l/3l was submitted to the intermediary.  The intermediary reviewed the claim on 2/l0 (beneficiary was still an inpatient on that date), determined that covered care ended on l/20 and noncovered care began l/2l. Based only on the days billed in the interim bill, the intermediary compiles the data for the number of days actually billed as covered and the number of days determined to be noncovered (A = 31, B = 11).  If the SNF submits a payment bill to Medicare for the subsequent period, the additional data would be compiled (A = 10 (2/1 - 2/10); B = 10 (2/1 - 2/10)).  

3434.2
HHA Denial Rate Calculation.--The following data must be recorded:

A.
All visits (excluding "grace" visits under §l879) that the HHA billed as covered and which were incurred prior to a terminating event.

B.
All visits the HHA billed as covered but that you determined to be noncovered because (1) the services provided were not medically necessary and reasonable or constituted custodial care; or (2) because the beneficiary was not homebound or did not need skilled nursing care on an intermittent basis.

o
Visits denied for reasons other than those noted in B above are not to  be included in B.

To calculate the denial rates, divide "A" into "B(1)" and "B(2)."  For the denial rate criterion to be met in either case, the number of visits in "B(1)" or "B(2)" must not exceed 2.5 percent of the number of visits in "A."

Calculate HHA Denial Rates by Breaking Out Medical Necessity Denials and Technical Denials:
During the statutorily established periods that the favorable presumption may be applied to medical necessity denials (i.e., not medically reasonable and necessary or custodial care, §§1862(a)(1) or (9) exclusions) and technical denials (i.e., not homebound or not needing skilled nursing care on an intermittent basis, §§1814(a)(2)(C) or 1835(a)(2)(A) exclusions), it is necessary to establish that an HHA separately meets the denial rate criterion for each of these two categories of denials.  Make two separate denial rate calculations for each HHA.  As a result, an HHA potentially could qualify for 2 favorable presumptions, one favorable presumption based on its medical necessity denials and another based on its technical denials.  It is also possible that an HHA might qualify for only one favorable presumption, depending on its meeting the denial rate criterion for only one category of denials (either medical necessity denials or technical denials).  There is the possibility that an HHA may not qualify for a favorable presumption for any of its denied services because it did not meet the denial rate criterion for either category of denials.
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When calculating the two denial rates for an HHA, the same factor A is used when determining the HHA's qualification for a favorable presumption for its: 1) medical necessity denials and 2) technical denials.

Thus, A is divided into B(1), when B(1)  represents the total number of visits billed as covered by the HHA which you deny for medical necessity reasons, to determine the HHA's denial rate for medical necessity denials.  The same A is divided into B(2), when B(2) represents the total number of visits billed as covered by the HHA which are denied for technical reasons, to determine the HHA's denial rate for technical denials.

The following are examples of how denials are categorized for purposes of their inclusion in the proper denial rate:

Reasonable and Necessary Denials:
o
Denials of services which were not needed.

o
Denial of services because they were to administer treatments which are not demonstrated to be safe and effective (e.g., experimental drugs).

o
Denials of visits because the services could have been provided in the course of fewer visits (e.g., one aide visit in a day to bathe, and a second visit that day to wash hair).

o
Denials of dependent services (e.g., home health aide, medical social services, occupational therapists) because the patient ceased to need skilled care.  (If the patient continued to need skilled care, but a few skilled visits were denied as not being necessary, there would be no denial of the dependent services since the patient would continue to qualify notwithstanding the denial of some skilled care).

Technical Denials
o
Denials of all services after the patient ceased to be (or was never) confined to the home.

o
Denials of skilled nursing care because the patient needed skilled nursing care which did not meet the definition of "intermittent."

o
Denials of dependent services (e.g., home health aide, medical social worker) because the patient did not need skilled nursing care on "intermittent" basis.
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Examples of Denial Rate Calculations for HHAs
o
Reasonable and Necessary Denial Rate:

EXAMPLE l:


The HHA billed for 16 skilled nursing visits and 16 home health aide visits a patient for the first month after start of care (no other skilled services were needed).  The intermediary determined that no further skilled nursing care was needed after the 8th skilled nursing visit. Therefore the intermediary denied the 8 skilled nursing visits and the 7 home health aide visits which were provided after the date of the last medically necessary skilled nursing visit.  In this case A=32, and B(1)=15.

EXAMPLE 2:


The HHA billed for 10 skilled nursing visits and 16 home health aide visits for a month.  The intermediary determined that 5 of the skilled nursing visits were not reasonable and necessary, but that the patient, nevertheless, continued to need skilled nursing care on an intermittent basis for care of an indwelling catheter.  The intermediary denied the 5 skilled nursing visits, but paid the home health aide services since the patient continued to qualify for Medicare coverage of the services.  In this case, A=26, and B(1)=5.

o
Technical Denial Rate:

EXAMPLE 3:


The HHA billed for 31 skilled nursing visits and 31 home health aide visits for a month.  The intermediary determined that the patient needed skilled nursing care on other than an intermittent basis, and denied all of the visits.  In this case, A=62, and B(2)=62.

EXAMPLE 4:


The HHA billed for 12 skilled nursing visits and 16 home health aide visits for a patient for a month.  The intermediary determined that the patient ceased to be confined to the home in the middle of the month. The intermediary then denied the 5 skilled nursing visits and the 6 home health aide visits which were provided after the patient ceased to be confined to the home.  In this case, A=28, and B(2)=11.

o
Interim Billing:

EXAMPLE 5:


The patient received home health services beginning 3/1 and remained a patient on 3/31.  The intermediary received a bill from the HHA for 20 home health visits rendered during March.  On 4/10, the intermediary reviewed the bill and determined that only the first 18 visits were covered. When the intermediary notified the HHA of the noncoverage of the remaining 2 visits, the HHA advised that still another 5 visits had been furnished to the patient during the period 4/1 -4/10.
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Based only on the visits billed (during 3/1 - 3/31) in the interim bill, the intermediary compiles the data for the number of visits actually billed as covered and the number of those billed visits determined to be noncovered.  In this case, A=20, B(1)=2. If the HHA submits a payment bill to Medicare for the visits furnished in the subsequent period (4/1 -4/10), the additional data would be compiled.  In this case, A=5, B(1)=5. 

3434.3
Hospice Denial Rate Calculation.--The following data must be recorded:

A.
All days (excluding "grace" days under §l879) that the hospice billed as covered and which were incurred prior to a terminating event, that is, all such days in the universe of claims.

B.
All days that the hospice billed as covered but that you determined not to be covered at the billed level of care because the services provided were not reasonable and necessary for the palliation or management of terminal illness, that is, all such days in the universe of claims.  Where one or more hours of continuous home care are denied for a day billed as a continuous home care day, that entire day is to be counted as a denied day.

o
Days denied for reasons other than the above are not to  be included in B.

To calculate the denial rate, divide "A" into "B."  For the denial rate criterion to be met, the number of days in "B" must not exceed 2.5 percent of the number of days in "A."

Examples of Denial Rate Calculations for Hospices
EXAMPLE 1:


The hospice billed for continuous home care provided to a patient for 12 days of a 30 day month.  The other 18 days were billed at the routine home care rate.  The intermediary determined that the patient did not need any continuous home care for 5 of the 12 days billed for continuous home care and, hence, denied payment at the continuous home care rate and paid for these days at the routine home care rate. In this case, A=30, and B=5.

EXAMPLE 2:


The hospice billed for 5 days general inpatient care, 10 days continuous home care, and 16 days routine home care provided to a patient during a 31 day month.  The intermediary denied 2 of the general inpatient care days, and 2 of the continuous home care days and paid for these 4 days at the routine home care rate.  In this case, A=31, and B=4.

EXAMPLE 3:


During a patient's stay, in a 30 day month, a hospice billed for 18 hours of continuous home care on 1 continuous home care day and billed for routine home care for the other 29 days.  The intermediary determined that only 15 hours of the care provided on the continuous home care day was covered as continuous home care, and it denied payment for the 3 remaining hours.  In this case, A=30, and B=1 (B=1 whether only 1 hour or all 18 hours on that day are denied).
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3434.4
Random Sample Size.--When a random sample review is used to evaluate whether a provider qualifies for a favorable presumption, the sample size must be representative of the provider's universe of claims.  The following table identifies the minimum sample size required to calculate a provider's denial rate.  In the case of an inadequate sample size, sampling is not used and the entire universe of claims is used for the denominator of the denial rate calculation.

Claims Processed

   Quarterly       
   
    Sample Size
 1-14

    8

15-20

  14

21-30

  19

31-40

  24

41-50

  28

51-70

  34

71-100

  43

101-200

  61

201-400

  85

401-600

107

601-1000

136

1001-1500

167

1501-2000

200

2001-3000

243

3001+

370

3434.5
Favorable Presumption Sampling Guidelines.--The objective of sampling is to allow us to economically measure the percentage of denied visits or days of service for a given provider.  This measurement then allows for determinations regarding a provider's eligibility to retain its favorable presumption.  Sampling, assuming proper design and execution, allows us to measure the tolerance percentages with a known degree of accuracy for a fraction of the cost of a full universe review.  The ability to make concise and accurate statements regarding the projection of sample findings assumes the following:

o
The sample was randomly selected from the appropriate universe,

o
The sample size is large enough to ensure a good representation of the universe, and

o
The review findings for the sampled services are appropriate.

The sample size and review quality of limitation of liability sampling are established by existing policy and are assumed to be appropriate.  The random selection of a sample from an appropriate universe requires a further understanding of the principles of random sampling.
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A.
General Principles of Sampling.--In order to ensure that sample findings represent the universe within the laws of probability, it is necessary to ensure that the sample selection process does not introduce any non-random misrepresentation, or bias. The first step in selecting an appropriate sample is to ensure that the list to be sampled (the sampling frame) corresponds to the universe of interest.  The sampling frame must contain ALL units appropriately included in the universe of interest and exclude all units not in the universe of interest (sampled units not in the universe of interest can be replaced with appropriate units but this practice is avoided).  The sampling frame must be complete and as clean as possible in regard to such determinants as time frames, claim types, etc.  It is critical that the definition of the sample unit on the sampling frame be consistent with the desired statistical conclusions.  In most situations the sample unit for limitation of liability determinations is the claim.  The use of any other sample unit requires an evaluation by a statistician to ensure the acceptability of the resulting statistics.

The application of sampling techniques to the established sampling frame must not introduce any over or underrepresentation of universe subgroups.  Simply stated, each unit on the complete sampling frame must have an equal chance of being included in the sample.  Targeted sampling on error prone or prescreened units must be avoided at the risk of invalidating sample projections.

The basic methods used in selection of a random sample are simple random sampling and systematic sampling.  In simple random sampling, each unit on the sampling frame is assigned a unique number and the sample is identified through random generation of corresponding numbers.  This random number generation can be obtained through a computer software package or from a published table of random numbers.  Random numbers are generated sequentially until the sample size requirement is satisfied. Systematic sampling involves the computation of a sampling interval which is equal to the sampling frame size divided by the required sample size.  The sample is selected by taking a random unit between the first unit and the interval size and then every subsequent unit corresponding to the interval.  For example, with an interval of 20 and on initial random selection of unit 12, the sample includes units 12, 32, 52, 72, etc, until the sampling frame is exhausted.

There are a number of more sophisticated variations on either of these methods, including stratifying the sampling frame into subgroups and sampling by groups (or clusters). Although these techniques may allow for somewhat improved cost effectiveness or reliability of the sample findings, use of these techniques is discouraged due to the inherent increase in computational complexity and the likelihood of bias due to misapplication of the techniques.

Regardless of the technique used to identify the sample unit, it is critical that only those units identified by the established methodology be included.  Use of human "judgment" to change the selection process or to supplement the sample violates the integrity of the sample.  Supplementation of the sample, should it prove necessary, must be accomplished through the reapplication of either simple random or systematic sampling methodologies.
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B.
Application of Sampling for Favorable Presumption Determination.--The following is a hypothetical example for application of sampling under typical circumstances.  Although variations can result in acceptable samples, it is assumed that this example provides an illustration of a sampling application which is feasible for most providers/intermediaries.

EXAMPLE:
Provider X typically submits 245 claims for services for the quarter under review. Based on the sample size chart in §3434.2, a universe of 245 claims corresponds to a minimum sample of 85 claims.  Select a systematic sample using the following steps:

1.
Compute a sampling interval

= 245/85 = 2.88 which is truncated (not rounded) to one decimal place (2.8).

2.
From a table of random numbers select a random start integer between 1 and the interval size (in this case 2.8 rounded to 3).  In our example, the random start selected was 2.

3.
Select the second claim in the sampling frame and every 2.8th claim thereafter, as illustrated in the following table

Cumulative
Claim

Interval
Interval
Selected
Random start equals
2
2
2

+2.8
4.8
5(4.8 rounded)

+2.8
7.6
8

+2.8
10.4
10

.
.
.

.
.
.

.
.
.

.
.
.

.
.
.

+2.8
240.8
241

+2.8
243.6
244

Based on the universe of 245, and a sampling interval of 2.8, the resulting sample size was 87.  The sample size exceeded the 85 minimum by a small margin due to the truncation of the sampling interval from 2.88 to 2.8.  If the sample exceeds the minimum by a substantial margin, the excess claims may be RANDOMLY deleted.  The easiest way to accomplish this is to select numbers from a random numbers table and to delete the corresponding claims from the sample.  These claims are then deleted from the sample, regardless of review status, until the proper sample size is reached.

Once the sample is established, all claims selected are reviewed to determine the number of denials and the total number of days.  The number of total days reviewed exceeds the claim sample size due to the large number of average days per claim.  It is these totals for denied days and total days that determine the denial rate used for the favorable presumption  determination.

For example, when we randomly reduced our sample from 87 to 85, the following performance was observed.
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 (a)
     (b)
   (c) 
(c)/(b)x100

Number of
Total Number 
Number of
Percentage of

Sample Claims
of Sample Days 
Days Denied
Denied Days
    85
    680
  16
  2.4%

This provider retains a favorable presumption due to the 2.4 percent denial rate.  A denial rate above the tolerance level results in loss of the favorable presumption.

3434.6
Precision of Favorable Presumption Determination.--When sampling is used to measure the provider's performance, you must be capable of computing the degree of precision to be applied to the estimate.  Make this computation only when all of the following criteria are met:

o
The point estimate of the provider's denial rate exceeds the favorable presumption tolerance;

o
You intend to withdraw the provider's favorable presumption; and

o
The provider specifically requests the contractor to compute the precision level of the sample estimate.

The determination of qualification for a favorable presumption is based on the simple ratio of denials to service units in the sample.  However, the universe characteristics and sample sizes correspond to an implied degree of variability of this ratio around the true value.  The expected variation of the sample denial rate around the true universe denial rate is referred to as the precision of the sample estimate.  The degree of precision resulting from a sample largely determines the amount of risk HCFA assumes that the sample estimate is above or below the favorable presumption tolerance.

In order to evaluate the degree of variation risk due to sampling, the precision limits from a sample may be computed after the sample findings are available.  Assuming a standard confidence factor of 95 percent, the limits of a sample estimate may be computed as explained below.  Note the lower limit of the estimate, which is the lowest realistic possible value of the true universe denial rate, based on a given sample.  While the sample denial rate is the best estimate of the true value, the lower limit provides valuable insight into the degree of sampling risk.  The following calculations assume that a random or systematic sample of claims was selected and the denial rate computed as the ratio of sample denials to sample service units.  These instructions, when applied to a provider's sample findings, yield the lower limit of this sample denial rate.  Keep in mind the distinction between claims and service units (i.e., visits or days).

1.
Compute the sample denial rate as the sample number of denied                  __

service units (  Y) divided by the sample number of total
ΣY= Y
services (  X). (DO NOT CONVERT THIS NUMBER
ΣX   X

TO A PERCENTAGE).  
R=_____________

2.
Compute the sample fraction as the claim sample size(n) divided

by the claim universe size (N) 
f=_____________
   n
   N
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3.
Compute the average number of service units per claim in 

the sample as the total sample service units divided by
__ ∑X
the number of sample claims                
x=_____________
X    n

4.
Compute the square root of the sample size
 ___

                                  
NSQR=_____________
    n

5.
Compute factor one as the square root of 1 minus f
 ____

divided by NSQR times X
Fl=_____________
   1-f  

 ____ __

            
  n    X







  Rev.

6.
Square the number of denied service units on

EACH CLAIM, then sum the squared numbers




Y2=_____________

∑Y2
7.
Square the number of total service units on

EACH CLAIM, then sum the squared numbers




X2=_____________

∑X2
8.
Square the denial rate (R) and multiply the result

times the SUM OF SQUARED SERVICES UNITS (X2)
  ^

R2X2=_____________
  R2 ∑X2
9.
Multiply the number of denials times the total

service units on EACH CLAIM, then sum these

products




XY=

__________
∑XY

10.
Multiply the result (XY) by 2 and multiply


this result by the denial rate (R)

  ^



2RXY=

2RΣXY

11.
Compute factor two as (Y2) plus (R2X2),

minus (2RXY), the result divided by (n-l),

where n-l is the number of sample claims

minus one.  Take the square root of the final

result.


                                                                                             ^

F2=
                             ∑Y2 + R2 ∑X2 - 2R∑XY
                                                n-1

12.
The standard error of the sample denial rate        ____

is (Fl) time (F2).

         1-f                       ^


                          ∑Y2 - R2 ∑Y + 2 R2∑X2
                                                                                                                 n-1            




SE=

       n X 


            ____           

13.
The lower confidence limit of the denial rate



is computed as (R) minus 2 times (SE)                                                             ^

R-2S(R)

Lower Limits=___________

NOTE:
If desired, the denial rate (R) and the Lower Limit may be converted to percentages after all precision calculations are completed by multiplying each number by 100.

4-204



                                                                                                       Rev. 1458

02-90
SPECIAL PROVISIONS RELATED TO PAYMENT
3434.10

If the above lower limit is below the tolerance level and the standard error (Step 12) exceeds the denial rate (Step 1), the precision of the sample denial rate is suspect.  In this instance, the contractor, at the provider's request, selects a supplemental sample to augment the initial sample.  This supplemental sample is based on the same universe as the original sample and equals to the original sample size up to the review of the entire universe.

3434.7
Time Period for Calculating Denial Rate.--Each calendar quarter, calculate each SNF's, HHA's, or hospice's  denial rate based on the data collected for that provider during the preceding calendar quarter.  Calculate the denial rate by the end of the month following the end of the quarter.

For example, data compiled during l/l through 3/3l is used to calculate the denial rate. This calculation is to be made by 4/30.  If shorter times, e.g., l or 2 month periods, are used, adapt the instructions above to the shorter times. (HHA technical denials rates are calculated on a quarterly basis only.)

3434.8
Effect of Change in Favorable Presumption.--Advise an SNF, HHA, or hospice of any change in its favorable presumption (i.e., gain or loss of the favorable presumption) by the end of the month following the end of the quarter for which the denial rate was calculated.

For example, if there is a loss of favorable presumption based on data compiled from l/l through 3/3l, favorable presumption is retained for services rendered from l/l through 3/3l and up to the date of your notice of change of favorable presumption, but no later than the last day of the month following the end of the quarter (in this case 4/30).

All claims processed for services furnished on or after the date of notice are  processed under the new favorable presumption determination.

3434.9
Low Utilization Providers.--An SNF, HHA, or hospice that submits payment claims for fewer than l0 admissions during a 6-month period generally does not generate sufficient data for a valid analysis of its ability to make coverage determinations.  However, if you believe that such a provider should be granted a favorable presumption, discuss the case with the RO which may approve a favorable presumption for a low utilization SNF, HHA, or hospice.

3434.10
Treatment of Day or Visit Determinations Later Reversed.--Where an initial payment or denial of payment determination which was included in the denial rate calculation is reversed as a result of reconsideration, hearing, reopening or other review (e.g., a Coverage Compliance Review), it is necessary to adjust the number of denied Medicare days and visits (no adjustment is necessary to the total number of days or visits).  In the case of days or visits initially denied, but later determined to be covered, subtract such days or visits from the denied Medicare days or visits.  Days or visits initially found to be covered, but later determined to be noncovered, are to be added to the denied Medicare days or visits.  (Where the review merely affirms the initial payment or denial of payment decision, no adjustment action is necessary.)  The subtraction or addition of such days or visits is to be applied to the period during which the intermediary took action on the reversal, that is, to the current denial rate calculation.

NOTE:
Days and visits payable only under the limitation of liability provision are considered noncovered days and visits and are not counted as covered in the denial rate calculations.
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3435.
CALCULATION OF DENIAL RATE TO DETERMINE HHA'S QUALIFICATION FOR FAVORABLE PRESUMPTION FOR §1879 LIMITATION OF LIABILITY PURPOSES

A.
Bill Not Considered Denied Until After Expiration of 60-Day  Period for Filing Reconsideration.--Section 6214, "DETERMINING  ELIGIBILITY OF HOME HEALTH AGENCIES FOR WAIVER OF LIABILITY FOR DENIED CLAIMS," of the Omnibus Budget Reconciliation Act of 1989 (OBRA 89) requires that, for purposes of calculating the denial rate determining whether an HHA qualifies for a favorable presumption for §1879 limitation of liability purposes, a bill cannot be considered to be denied until the expiration of the 60-day period for filing a reconsideration. This period begins on the date the bill is denied by you or, with respect to a denial for which the HHA requests reconsideration, until you issue a determination denying payment for the bill. This provision is effective for denials occurring for quarters beginning after December 1989.

B.
Calculating Denial Rate.--To meet OBRA 89's new requirements, beginning January 1, 1990, use the following procedures when calculating an HHA's denial rate to determine its qualification for a favorable presumption for limitation of liability purposes:

1.
January 1990 Calculation.--A denial rate calculation to evaluate an HHA's qualification for a favorable presumption is made as of January 1990 under procedures in effect prior to the OBRA 89 requirements, since it concerns bills processed prior to January 1, 1990.

o
Data from bills processed in October, November, and December 1989 are used in the calculation.

o
The determination that an HHA qualifies for a favorable presumption applies to its bills for service dates in February, March, April, May, and June 1990.

o
The determination that an HHA does not qualify for a favorable presumption applies to its bills for service dates in February, March, and April 1990.

2.
April 1990 Calculation.--For transitional purposes, there will be a special denial rate calculation in April 1990, but only for those HHAs that did not qualify in January 1990 for a favorable presumption.

o
Use data from bills processed in January 1990 in the calculation, as only denied bills first processed in January 1990 can satisfy the new "60 day" requirement.

o
The special determination as to whether an HHA qualifies for a favorable presumption as a result of the April 1990 denial rate calculation applies to its bills with service dates in May and June 1990.

Rev. 1475
 4-207

3435 (Cont.) 
SPECIAL PROVISIONS RELATED TO PAYMENT
06-90

o
HHAs that had qualified for a favorable presumption as a result of the earlier January 1990 denial rate calculation will not have their January bills subject to the special April 1990 denial rate calculation.  As indicated in subsection A.1., they continue to be qualified for favorable presumption through May and June 1990. (This is a one-time extension to facilitate transition to the new quarterly cycle for calculating HHA denial rates.)

3.
June 1990 Calculation.--In June 1990, a denial rate calculation to determine an HHA's qualification for a favorable presumption will be made under a new quarterly cycle.  This will be the first denial rate calculation for all HHAs under the new law.

o
Use data from bills processed in January, February, and March 1990 in the calculation.

o
The determination of whether the HHA qualifies for a favorable presumption applies to its bills with service dates in July, August, and September 1990.

4.
September 1990 Calculation.--In September 1990, the second calculation under the new quarterly cycle is to be made in accordance with the "60-day" requirement.

o
Use data from bills processed in April, May, and June 1990  in the calculation.

o
The determination of whether the HHA qualifies for a favorable presumption applies to its bills with service dates in October, November, and December 1990.

5.
Future Calculations.--These new procedures for determining denial rate calculations and an HHA's qualification for a favorable presumption, as discussed for the June 1990 and September 1990 quarterly cycles, are to be used for HHA denial rate calculations made for future quarters; i.e., December 1990, March 1991, and quarters thereafter.

B.
Bills to Be Used in Calculation.--When calculating the denial rate, use only bills for which an initial determination was made in that quarter, not bills received.  An "initial determination" on a claim is an action, whether for full, partial or no payment, for which a remittance is prepared.  The 60 day delay mandated by OBRA 89 starts with the date of the remittance advice.

C.
Reconsidered HHA Bills.--If an HHA (or a beneficiary) requests reconsideration of a bill involving denied visits,  pull the entire bill with all visits, approved and denied, from the data used in the denial rate calculation until the reconsideration is decided. When the reconsideration determination is made, the bill with all its visits  is then added into the denial rate calculation that is made for the quarter when the reconsideration is decided.
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o
For example, in a quarter, an HHA submits 100 bills containing 2000 visits. On 10 of the bills which contain a total of 400 visits, 27 visits were denied. For the calculation of the denial rate, the 10 bills with 400 total visits billed and 27 visits denied are withheld from the quarter if a reconsideration request was made in the quarter for all of the ten bills.  Upon reconsideration, the denial of the 27 visits is upheld. The 27 denials and the 400 visits are to be added to the data used in determining the denial rate for the quarter in which the reconsideration is filed.

Use prior instructions for reconsideration of HHA bills processed before January 1, 1990.

D.
HHA Bills Subject to Postpayment Audit.--Use the following procedures where an HHA bill, initially approved for payment, is later denied as a result of its selection for the postpayment audit of HHA bills:

o
The bill cannot be considered to be denied until the expiration of the 60-day period for filing a reconsideration; or, with respect to such denial for which the HHA requests reconsideration, until you issue a determination denying payment for such bill, just as is done for an initially denied bill.

o
If the denial of the HHA's audited visits is upheld, either because no reconsideration was filed within 60 days, or because the denial was upheld after reconsideration, only count the denial(s) in the numerator, do not also count in the denominator the total visits for the bill. The total visits for that bill were counted when all the visits for the bill were initially processed.

E.
Low Utilization HHAs.--A low utilization HHA does not generate sufficient data for a valid analysis of its ability to make accurate coverage decisions. Consider an HHA that submits fewer than 10 bills during a six month period to be a low utilization HHA. Use the number of bills rather than admissions submitted by an HHA to identify a low utilization HHA. The number of bills submitted is more appropriate for measuring whether an HHA generates sufficient data during the six month period to determine its ability to make accurate coverage determinations.  If you believe, however, that such an HHA should be granted a favorable presumption, discuss the case with the RO, which has the authority to approve a favorable presumption for the low utilization HHA based on the particular circumstances.

The procedures for determining a low utilization HHA and calculating the denial rate follow:

o
For those low utilization HHAs that had fewer than 10 bills during the six month period, and did not qualify for a favorable presumption based on the January 1990 review, there will be a transitional review in April 1990.  The April 1990 review is to determine if they can qualify for a calculation of whether they are entitled to a favorable presumption. The six month period to use is: August 1, 1989 through January 31,1990. If the HHA has 10 or more bills, use visits processed and denied for the month of January 1990 to calculate its denial rate.
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o
Conduct the next review in June 1990.  Use the period :  October 1, 1989 through March 31, 1990.
o
Conduct the next review in September 1990. Use the period January 1, 1990 through June 30, 1990.

Use the statistics for the last three months of the six month period to calculate the denial rate. For example, visits processed and denied during 1/90, 2/90, and 3/90 are used to calculate the denial rate for the June 1990 review, if the HHA submitted 10 or more bills from 10/1/89 through 3/31/90.

Future reviews of whether an HHA with low Medicare utilization qualifies for a denial rate calculation and a determination of whether it is entitled to a favorable presumption, will be consistent with the cycles and procedures described in this section.
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3439.
DETERMINING WHETHER PROVIDER HAD KNOWLEDGE OF NONCOVERAGE OF SERVICES

A provider  is considered not to have had knowledge of noncoverage of services in a particular claim unless there is evidence to the contrary.  Such evidence to the contrary may include the following:

A.
Limitation of Liability Criterion.--In the case of SNFs, HHAs, and hospices, the provider did not meet the criterion for a favorable presumption;

NOTE:
Where a provider does not meet the criterion for favorable presumption, it may qualify for payment, under limitation of liability, of the noncovered services in a denial only where it can demonstrate through objective evidence that, even if it had had a favorable presumption, it would not have known that the services were noncovered.

Where a provider meets the criterion for a favorable presumption, it qualifies thereby for payment, under limitation of liability, of the noncovered services in the case of a denial where there is a reasonable doubt as to whether any of the conditions listed in the following subsections B. through G. is met; that is, the provider receives the benefit of the doubt in this regard.  However, the favorable presumption is rebutted and no payment is made where it is clear and obvious in a denial that any one of the conditions listed in the following subsections B. through G. is met.

B.
Provider Notices.--

o
The provider's utilization review committee informed the provider in writing that the services were not covered;

o
The provider submitted a no-payment claim, or submitted a claim for payment only at the request of the beneficiary;  or

o
The provider issued a written notice of noncoverage to the beneficiary.

C.
HCFA Notices to Provider.--HCFA has informed the provider in writing of the noncoverage of a particular service or category of services. All participating providers are issued instructions which discuss and define coverage and noncoverage of specified services under Medicare. 

For example, instructions in §§232ff. of the HHA Manual, §280.9 of the SNF Manual, and §§230ff. of the Hospice Manual define covered care and provide examples of unskilled services excluded from Medicare coverage.  Where it is clear and obvious from review of a particular medical record that the patient received only excluded services described in the SNF, HHA, or Hospice Manuals and in §§3l32.6 and 3l59 of this manual, the provider is expected to have knowledge of noncoverage. In such cases, where the provider has a favorable presumption, rebut the provider's favorable presumption.  Clear-cut decisions as to noncovered care may not be possible in many cases since patients may require a combination of skilled and unskilled services during a SNF stay or when receiving services at home.
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D.
Intermediary Notices.--

o
A one-time written notice to the provider that a particular item or service is not covered (e.g., acupuncture) is sufficient notice for all subsequent claims involving that service and similar or reasonably comparable services.

o
The provider was notified by telephone and/or in writing that the care is not covered or that covered care has ended.  If the beneficiary is still an inpatient, give notice by telephone and annotate your record to show that telephone notice was given and the date of the notice.  The date of the telephone notice is the effective date of notification to the provider.

o
A general bulletin or newsletter was issued to providers advising that a specific item or service is not considered reasonable and necessary.

E.
PRO.--A PRO notified the provider that services are not covered.  This includes notification of PRO screening criteria specific to the condition of the beneficiary for whom the furnished services are at issue and of medical procedures subject to preadmission review by the PRO. Instructions for application of limitation of liability to PRO determinations are in the PRO Manual. 

F.
Medical Information.--

o
A physician clearly indicated in the patient's medical record that the patient no longer needed the services or the level of care provided.  The provider is accountable for information found in the patient's medical records, such as the patient's medical chart, attending physicians' notes, or similar records, since these are provider records.  A provider's favorable presumption may be rebutted on the date the evidence based upon medical records, such as that described below, clearly indicates noncoverage of services:

-
A physician indicated the patient could be discharged; or

-
The attending physician refused to certify or recertify the patient's need for a level of care covered by Medicare because he determined that the patient does not require a covered level of care. 

o
You requested additional medical evidence after a certain number of days to determine whether continued coverage is warranted.  However, the provider did not submit the evidence within the stipulated time.

EXAMPLE:
Based on an admission notice and medical information, it was conditionally projected that coverage was likely to extend for l2 days.  The SNF must submit additional evidence of coverage within the l2 days. If the SNF failed to do so, its liability can be waived only through the l2th day of the stay, if you later determine the services were not covered under §l862(a)(l) or (9).

o
Follow the established procedure for requesting additional evidence needed in a particular case to permit a decision on coverage.  Where the beneficiary is still an inpatient at the SNF, advise the SNF that the additional information must be submitted (i.e., postmarked), within 5 work days of a telephone request, or if a telephone request is not feasible, postmarked within 7 work days of the date of a written request.
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If this requirement is met, and the SNF has a favorable presumption, it is protected from liability under the limitation of liability provision through the date you made the coverage determination based on the requested additional evidence and notified the SNF.  If the evidence is not submitted within the required 5 to 7 days, the SNF is protected from liability only through the date the additional evidence was requested, even though the SNF otherwise has a favorable presumption.

G.
Patently Unnecessary Services.-Make an immediate finding of  liability in fraud and abuse, as well as in other situations where a provider furnishes and claims payment for services that are so patently unnecessary that all providers could reasonably be expected to know that they are not covered.  Generally, this would be the case where abuse has been identified in a particular claim.

As defined in §3454.lB, abuse exists when a provider furnishes services that are inconsistent with accepted sound medical practices, are clearly not within the concept of reasonable and necessary as defined by law or regulations, and, if paid for, would result in an unnecessary financial loss to the program.

3439.l
Notifying Patient of Noncoverage.--Where a provider is aware that the services to be furnished to a patient will not be covered, it advises the patient or his representative in writing (see §§3440ff.) at or before admission/start of care or when the type of care changes during a stay/course of care, that the services are not paid for by Medicare, the basis for this belief, and that no claim for Medicare payment will be submitted or that a claim will be submitted for only the covered portion of the stay.  The notice must clearly state that the beneficiary has the right to request the provider to file a claim for a Medicare coverage decision.  The SNF provides a copy of the noncovered notice to the beneficiary.  If the beneficiary requests it, the SNF submits a noncovered claim and copy of the beneficiary notice to Medicare.

EXAMPLE:
If an SNF intends to place a patient in a noncertified portion of its facility because it believes the patient does not require a covered level of care, it must notify the patient in writing.  If the beneficiary requests that the SNF submit a claim, the SNF indicates that the bill is being submitted at the beneficiary's request, and why it considers the care to be noncovered.  The no-payment billing procedure is used.   In such a case, neither the beneficiary nor the SNF (or HHA if appropriate) is entitled to payment under limitation of liability.  Do not count such denials in determining denial rates for SNFs, hospices, and HHAs.  (See §§3434ff.)

3439.2
Verifying Provider Notification Procedure.--To make sure that nonhospital providers have an established procedure for notifying beneficiaries and physicians promptly when a decision of noncoverage is made, obtain a written description of the procedure from them.  The procedure should provide for a written notice of noncoverage to the beneficiary or person acting on his behalf, on the day of admission or start of care, on the day the care is found to be noncovered, or on the same day you advise the provider of noncoverage.  SNFs are required to use the appropriate denial notices found in §3730.1.
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Verify, at least annually, that providers follow their notification procedures.  If a provider is not in compliance with the requirements for beneficiary notification, advise the provider in writing of the deficiency and that failure to comply is a violation of the provider participation agreement.  Send a copy of the letter to the Division of Health Standards and Quality in the RO for follow-up.

3439.3
Incorrect Determinations of Noncoverage by Provider - Demand Bills.-A provider must submit, at the demand of the beneficiary or the beneficiary's representative, claims for services the provider believes are not covered because the services are not medically reasonable and necessary, or constitute custodial care, or, in the case of HHAs, are technical denials (i.e., denials under §1814(a)(2)(C) or §1835(a)(2)(A) of the Act which require that a home health beneficiary be confined to his/her home and need skilled care only on an intermittent basis).  Determine whether the provider is incorrectly determining, and advising beneficiaries and/or beneficiaries' representatives, that services are not covered by Medicare where, in fact, some or all of the services are covered.  If you determine that an excessive number of demand bills submitted by a provider include one or more services which the provider incorrectly determined to be noncovered, but which actually do qualify for Medicare payment (i.e., the provider's determination is reversed), you may rebut, for a limited period, any favorable presumption (for which that provider otherwise qualifies) that the provider is effectively distinguishing between services which are covered under Medicare and those which are excluded under Medicare.  Such a provider, therefore, is not permitted to retain a favorable presumption for limitation of liability purposes to which it is otherwise entitled.

The number of demand bills including one or more incorrect provider coverage determinations is excessive if the following criteria are met.  In the case of an HHA or hospice, you find, during a quarter, that the provider has submitted and you have reversed the provider's determination for 10 or more such demand bills out of 100 or fewer demand bills, or the provider's demand bill determinations are reversed at a rate of 10 percent or higher (where 101 or more demand bills are submitted).  In the case of an SNF, you find, during a quarter, that the provider has submitted and you have reversed 20 or more such demand bills out of 100 or fewer demand bills, or the provider's demand bill determinations are reversed at a rate of 20 percent or higher (where 101 or more demand bills are submitted).  During a quarter, if you find that a provider is submitting an excessive number of demand bills including incorrect coverage determinations, deny the provider a favorable presumption for a subsequent quarter, even though the provider meets the qualifying denial rate criteria for a favorable presumption in §§3434ff.

The base periods for calculation of demand bill reversal rates and the periods during which the provider's favorable presumption is rebutted shall be the same as the base periods for calculation of denial rates and the periods for application of that determination which are used for favorable presumption purposes in this manual.  Thus, for SNFs and hospices, the period for application is generally the quarter following the quarter which was the base period for calculation of the demand bill reversal rates.  For HHAs, the period for application is generally the second quarter after the quarter which was the base period for calculation of the demand bill reversal rates.  (See §3435.)

4-268
Rev. 1568 

04-92
SPECIAL PROVISIONS RELATED TO PAYMENT
3439.3 (Cont.)

In the case of HHAs, two denial rate calculations are required (one for medical necessity denials and one for technical denials; see §3434.2).  Therefore, it is necessary to consider separately the impact of reversed demand bills involving medical necessity denials on a HHA's favorable presumption based on its meeting the denial rate for medical necessity denials, and the impact of reversed demand bills involving technical denials on an HHA's favorable presumption based on its meeting the denial rate for technical denials.
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3440.
ESTABLISHING WHEN BENEFICIARY IS ON NOTICE OF NONCOVERAGE

A beneficiary informed by written notice that specific services were noncovered, following a prior stay or prior receipt of home health services, is liable for payment for the same or similar services furnished under the same or similar conditions, if it is clear that the beneficiary or the person acting on his behalf should have known that the services were not covered.  

The beneficiary is presumed not to have known or not to have been expected to know that care would not be covered, unless or until one of the following occurs:

A.
Provider Is Source of Notice.--

o
A provider advised the beneficiary or the person acting on his behalf in writing on or before the day of admission that the care is noncovered.

o
During the course of the patient's stay, you advised the provider that covered care had ceased and the provider notified the beneficiary or the person acting on his behalf in writing of your determination.

o
During the patient's stay, a provider  advised the patient or the person acting on his behalf in writing that the patient no longer required covered care.

NOTE:
See §§3730ff. for provider notices.

B.
PRO Is Source of Notice.--A PRO notified the beneficiary or the person acting on his behalf in writing that covered care is not required or is no longer required.

C.
Intermediary Is Source of Notice.--The beneficiary received his first notice of noncoverage from you (e.g., an intermediary denial notice).

D.
Utilization Review Entity Is the Source of Notice.--The group or committee responsible for utilization review for the provider that furnished the services advised the patient or the person acting on his behalf in writing that the patient no longer required covered care.

3440.l
Determining Date of Notice.--

A.
For Beneficiaries.--In determining when the beneficiary received notice of noncoverage, use the date the written notice was given to the beneficiary when the beneficiary is an inpatient and is capable of handling his own affairs (i.e., is able to sign and negotiate checks).
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Providers which must furnish notice to the beneficiary who is incapable of managing his own affairs telephone the person who is acting on the beneficiary's behalf or has assumed financial responsibility for the beneficiary on the same day the provider knows the services are not covered.  The provider confirms the telephone contact by written notice mailed on that same date, to protect itself from liability.  A written notice is mailed on the same day even if a telephone contact cannot be made. The provider places a dated copy of the notice in the incapable patient's medical file.

HHAs which are unable to deliver notice of noncoverage personally to a beneficiary are instructed to give notice by telephone, and on the same day to mail a written confirmation of the telephone notice.  The date of the telephone call is considered the date the beneficiary received notice of noncoverage.

B.
For Providers--When notifying a provider of noncoverage, use the date of notice annotated in your records, in accordance with §3439D2.

Where a URC notifies a provider of noncoverage, use the date of notice shown by the provider in Item 21 of the billing form HCFA-l450, unless you have evidence of an earlier notification.

Where the provider itself determines that covered care is no longer required, use the date of the provider's written notice of noncoverage to the beneficiary, as indicated in subsection A.  Be alert to the possibility that the provider may have had earlier knowledge of noncoverage. (See §3439).

3440.2
Documentation of Notice.--Make every effort to assure that providers understand the importance of notice for them and for beneficiaries.  (See §3439.l.)

Providers retain copies of all notices of noncoverage given to beneficiaries because the date of notice to the beneficiary may be important in the event of an appeal on the issue of provider liability.
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344l.
PAYMENT UNDER LIMITATION OF LIABILITY.

When it is determined during the course of a beneficiary's inpatient stay or during his course of home health visits that the care is not covered but both the beneficiary and the provider of services are entitled to limitation of liability, the Medicare program may make payment for the noncovered services up to the date of notice and, if you determine that additional time is needed to arrange for post-discharge care, also for a "grace period" of l day after the date of notice to the provider or to the beneficiary, whichever is earlier.  If it is determined that even  more time is required in order to arrange post-discharge care, 1 additional "grace period" day may be paid for.  (See §§3439 and 3440 for definition of notice.)

When the provider is given notice as described in §3440.l, it is required to advise the beneficiary in writing of the determination on the same date it received your notice. Where the provider fails to give the beneficiary such timely notice, the beneficiary is protected from liability until he receives the notice.  

For example, if an SNF received your notice of noncoverage on February l5 but failed to advise the beneficiary until February l9, the beneficiary is protected from liability through February l9--the date on which he first received notice.  However, the SNF is entitled to program payment only through the date--February l5--on which it received notice, and for whatever "grace period" is allowed thereafter.  In a case in which an SNF received your notice on February l5 but failed to give the beneficiary notice until the next day--February l6--the beneficiary and provider, if you determine that additional time is needed to arrange post-discharge care, would be protected from liability under the "grace period" only for the additional day--February l6-- unless it is determined that even  more time is required to arrange postdischarge care, in which case 1 additional "grace period" day may be paid for.

NOTE:
The "grace period" is applicable only where circumstances have permitted program payment under §l879 of the Act, i.e., limitation of liability was applicable both to the beneficiary and the provider of services.  Where you concur with a URC's decision that covered care has ended, any payments made during the "grace period" after the URC's notice are made under the authority of that statutory provision (§l8l4 of the Act) rather than under §l879.  (See §3420ff.)

3442.
WHEN TO MAKE LIMITATION OF LIABILITY DECISIONS.

A.
Initial Claims.--In implementing the limitation of liability provision, make a coverage decision before making a limitation of liability decision.  It is not intended that you pay all claims submitted by providers which have been granted a favorable presumption on the basis that limitation of liability would allow payment anyway.  Such action would be contrary to the requirements of §l879, which provides that limitation of liability can be allowed only in cases:
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"Where --(1) a determination is made that, by reason of §l862(a)(l) or (9) or by reason of a coverage denial described in subsection (g), payment may not be made under part A or part B of this title for any expenses incurred for items or services furnished an individual by a provider of services...."  (Section l879(a)(1) of the Social Security Act.)

NOTE:
Subsection (g) refers to home health service technical denials under §§

1814(a)(2)(C) and 1835(a)(2)(A).

Only after you make a decision that care is not reasonable or necessary, is custodial, is not reasonable and necessary for the palliation or management of terminal illness in hospice denials, or does not meet the homebound or intermittent nursing care requirements in home health service denials, should a determination be made regarding limitation of liability.  In every such case there will be two parts to the limitation of liability determination:  (l) whether and when the beneficiary knew or should have known that the services were noncovered, and (2) whether and when the provider knew or should have known that the services were noncovered.

B.
Reconsideration.--At the reconsideration level, again first make a determination on the coverage issue.  Consider the question of limitation of liability, if applicable, only if the initial adverse coverage decision is wholly or partially affirmed.  (See §3780ff. for discussion of the appeals process.)
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3443.
PREPARATION OF DENIAL NOTICES.

The provider and beneficiary notification procedures discussed in §§3439 and 3440 for determining liability do not change the instructions for the preparation and issuance of denial notices in §§37l7, 37l9, 372l and 3722ff.

Accordingly, in cases where the services are found to be custodial care or not reasonable and necessary or in the case of HHA services, are denied for technical reasons under § 1814(a)(2)(C) or §1835(a)(2)(A):

o
A denial notice is sent to the beneficiary in cases where only the beneficiary is entitled to limitation of liability for any part of the noncovered stay.  The notice advises the beneficiary of his entitlement to indemnification (see §§3446ff.) in the event the provider seeks payment from him for the noncovered services.  (See §3446.9, Exhibit 1.)

o
All denial notices explain any decision regarding limitation of liability for either the provider or the beneficiary.  (See §§372l, Exhibits 2 and 2A and 3722.5).

o
All denial notices, where either the beneficiary or provider has been found liable, must state that the provider has a right to reconsideration when it has been determined that the beneficiary will not exercise his appeal rights, or when the beneficiary's liability has been entirely waived but the provider is fully or partially liable.  A copy of the beneficiary's denial notice is sent to the provider with the covering letter.  (See §§3721, Exhibits 2 and 2A and 3722.5.)
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3444.
APPLICABILITY OF THE LIMITATION OF LIABILITY PROVISION TO CLAIMS FOR ANCILLARY, OUTPATIENT PROVIDER AND RURAL HEALTH CLINIC SERVICES PAYABLE UNDER PART B.

The following sections discuss how the limitation of liability provision is applied to claims involving ancillary, outpatient and rural health clinic services billed on form HCFA-l450 (Provider Billing for Medical and Other Health Services), where reimbursement is sought under Part B.  Determine whether limitation of liability applies to these categories of claims when the basis for the denial is that the services were not reasonable and necessary (under §l862(a)(l) of the Act).

3444.l
Determining Beneficiary Liability in Claims for Ancillary and Outpatient Services.--A presumption will be made that the beneficiary did not know that items or services are not covered unless there is evidence to the contrary.  Indication in the claims file that the beneficiary received notice before receiving the noncovered ancillary, outpatient, or rural health clinic services is evidence to the contrary which rebuts the presumption in the beneficiary's favor.  The definitions of "notice" to the beneficiary are set forth in §3440.

3444.2
Determining Provider Liability in Claims for Ancillary and Outpatient Services.--The application of the limitation of liability provision to  ancillary and outpatient services depends upon whether a favorable waiver presumption applies .

A.
SNF or HHA Entitled to Favorable Presumption.--Where an SNF or HHA is entitled to a favorable presumption for its inpatient SNF services payable under Part A or for HHA visits (based on its medically unnecessary denial rate), the presumption is extended to its claims for ancillary and outpatient services payable under Part B.  Process that SNF's or HHA's claims under the presumption that the SNF or HHA did not know that these services were not covered.  If you determine that the SNF or HHA is submitting an excessive number of noncovered claims for its ancillary and outpatient services and the noncovered claims relate to a particular service, such as laboratory tests or physical therapy services, the favorable presumption must be withdrawn for that type of service rather than for all ancillary or outpatient services.  The withdrawal of the favorable presumption for ancillary and outpatient services does not affect the SNF's or HHA's favorable presumption with respect to its claims for Part A services.

B.
Providers Not Entitled to Favorable Presumption.--The procedures in §3439 apply for determining liability for providers when they do not or are not able to qualify for a favorable presumption.  A provider may have its liability waived in an individual claim if it can establish that it did not know and could not have been expected to know that the items or services would not be covered.

Rev. 1458
4-297

01-92
SPECIAL PROVISIONS RELATED TO PAYMENT
3445

3445.
BILL PROCESSING AND WORKLOAD REPORTING.

A.
Bill Processing.--Where payment is made under the limitation of liability provision, because it was determined that both the provider and the beneficiary did not know and could not have been expected to know that services were not reasonable and necessary, the usual deductible and coinsurance amounts apply.

When payment under limitation of liability is made for noncovered services, process the bill in the same manner as any payment bill for covered services.  Charge the number of days or visits paid for under the limitation of liability provision to the beneficiary's utilization record.  (See §3620.)

For situations where you determine that the provider knew or should have known that the services were not reasonable and necessary, and the beneficiary did not know and could not have been expected to know that the services were not reasonable and necessary, the beneficiary qualifies for indemnification and is not responsible for paying deductible and coinsurance charges related to the denied claim.  Additionally, where such indemnification is made, do not charge the beneficiary's Medicare utilization record for the denied items and services furnished.

Follow the no-payment procedures in §3624 for inpatient stays and in §3638.2 for home health visits in the following cases:

o
Either the beneficiary or the provider, or both, knew or should have known that services were not covered.

o
The provider knew or should have known that the services were not covered even though the beneficiary did not know.  In these cases, the notice to the beneficiary will have informed him that, even though no Medicare payment is being made, he is not liable for the cost of the services and that he may be indemnified if he has made improper payments to the provider.

Where no Medicare payment is made because limitation of liability does not apply, or where payment ceases because of notice in a noncovered case, the normal provisions for no-payment situations apply.

For ancillary and outpatient services billed on form HCFA-l450, the provider follows the instructions in §3626ff. for hospitals, §3630 for SNFs and §3638 for HHAs to process bills for these types of claims.  Further, where ancillary services may not be paid for under Part A because they were rendered in connection with a noncovered inpatient stay, the provider may still bill under Part B for ancillary services that may be covered under §l86l(s)(3)-(9) of the Act.

B.
Workload Reporting.--See §3862 for information to be included in the remarks section of intermediary workload reports where payment is made under the limitation of liability provision.
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Indemnification Procedures under Limitation of Liability
3446.
INDEMNIFICATION PROCEDURES FOR CLAIMS FALLING WITHIN THE LIMITATION OF LIABILITY PROVISION.

Section l879(b) of the Act provides that when a provider is held liable for the payment of expenses incurred by a beneficiary for noncovered items or services and such provider requests and receives payment from the beneficiary or any person(s) who assumed financial responsibility for payment of expenses, the Medicare program indemnifies the beneficiary or other person(s). Further, any such indemnification payments are considered overpayments to the provider.

The limitation of liability provision does not apply to third party payors, such as Medicaid. A provider who is determined liable may seek payment from a third party payor.

3446.l
Intermediary and Social Security Office (SSO) Responsibility in Indemnification Claims.--Requests or inquiries concerning indemnification may be received by the intermediary, SSO, RO, or central office.  However, a beneficiary or person(s) who made payment on behalf of the beneficiary to a liable provider usually visits their nearest SSO or deals directly with the intermediary to file a request for indemnification.

Those offices are responsible for assisting beneficiaries or any person(s) in filing claims for indemnification.

3446.2
Conditions for Indemnification.--A beneficiary or any person(s) who assumed financial responsibility for payment is indemnified for claims filed if all of the following conditions are met:

o
You have determined that the beneficiary is without liability under authority of §l879 of the Act for items and services furnished by a provider; and

o
You or the PRO have determined that the provider is liable under §l879 for the items and services furnished to the beneficiary; 

o
The requester for indemnification has paid the provider all or some of the charges for items and services for which the beneficiary's liability has been waived under §1879 of the Act; and 

o
The requester seeks indemnification by filing a written statement prior to the end of the sixth month following:

--
The month in which payment was made to the provider; or

--
The month in which you advised the beneficiary that he was not liable for the noncovered items or services, whichever is later.
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Extend the time limit if good cause is shown.  Use the principles for reconsideration requests outlined in §3781.3.

3446.3
Development and Documentation of Indemnification Requests.--When you receive a request or inquiry concerning indemnification directly from the beneficiary or other person(s) on his behalf, obtain the following information and documentation:

o
Identifying information sufficient for you to locate the claim(s) for noncovered items or services for which payment has been made to the provider by the beneficiary or other person and for which the liability of the beneficiary was limited.  Ordinarily, the initial denial letter or reconsideration determination suffices.

o
A statement on Form SSA-795, Statement of Claimant or Other Person, (see §3446.9, Exhibit 4) to the effect that the requester paid the provider all or some of the charges for the noncovered items or services for which the beneficiary's liability was limited.  The statement must specify the amount the requester has paid the provider.  If the requester submits this information in a letter, the letter serves as the signed statement.

o
Proof of payment.  The following types of documentation are sufficient to establish that payment was made in the amount alleged:

--
An itemized bill from the provider reflecting the items and services for which the provider has been found liable and has received payment along with the payor's cancelled check, money order receipt, or statement of receipt from the provider; 

--
A summary bill from the provider which pertains to the items and services for which the provider has been found liable and has collected from the beneficiary or other person along with the payor's cancelled check, money order receipt, or a statement of receipt from the provider showing the same total amount; 

--
The payor's cancelled check, money order receipt, or the statement of receipt from the provider if your records reflect the provider's charges for the items and services for which the provider has been found liable and these equal the total of the amount paid; or

--
If the requester alleges that the provider did not furnish an itemized bill or a receipted statement and no other proof of payment is available, obtain a statement on Form SSA-795 to this effect from all parties involved, including the provider if possible.  Describe the circumstances, such as the manner of payment, and the reasons for not obtaining a receipt or any proof of payment.  If there were any witnesses to the payment, obtain their statements on Form SSA-795.  Refer any questions as to the acceptability of proof of payment to the RO.
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When the beneficiary or other person on behalf of the beneficiary initially contacts the SSO, send the statements and evidence relevant to the indemnification claim  to the appropriate intermediary. If future contact with the beneficiary or other person is necessary, proceed with a direct contact unless the assistance of the SSO is needed.

3446.4

Beneficiary Requests Indemnification, But Had No Financial Interest in the Claim.--If a request for indemnification is received from the beneficiary but he/she did not have full financial interest in the claim, then any other person(s) who made full or partial payment to the provider must be contacted to ascertain if he/she wishes to file for indemnification.

If the individual declines to file for the indemnification payment, the SSO or your staff should assist in preparing a statement to that effect for the individual's signature.  No payment is made in this instance, however, notify all involved parties.

If more than one person helped pay the bill; e.g., sons and daughters of the beneficiary got together and each paid a portion of the bill, you must determine the indemnification amount for each payor unless they all agree in writing that payment is to be made to one person.

3446.5

Questionable Indemnification Requests Procedure.--If you receive a request for indemnification that does not appear to meet the conditions outlined in §3446.2, and there is some uncertainty concerning the indemnification claim, undertake development to resolve the issues.  If the issues cannot be adequately resolved, obtain the assistance of the RO.

3446.6

Determining the Amount of Indemnification.--In accordance  with §1879(b) of the Act, idemnify the beneficiary or other person(s) for actual charges paid to a provider, rather than the usual allowable charges as determined by the Medicare program, PPS amounts, or established per diem rates that apply to certain providers.  Additionally, §4096 of P.L. 100-203 (OBRA of 1987) revises certain limitation of liability requirements for indemnification under §1879(b) of the Act. A beneficiary qualifying for indemnification for denied items and services furnished on or after January 1, 1988 is no longer responsible for paying deductible and coinsurance charges related to the denied claim.  Where such indemnification is made, do not charge the beneficiary's Medicare utilization record for the denied items and services furnished.

3446.7

Notifying the Provider.--After you have reviewed the claim for indemnification and the indemnification amount has been determined, notify the provider of the proposed indemnification action.  (A sample letter for these situations is contained in §3446.9, Exhibit lA.)  The essential elements of this written notice are:

o
An explanation of the items and services for which the provider is liable with reference to the original notice to the provider.

o
A statement of the provision of §l879 which allows the program to indemnify the beneficiary and recover an overpayment from the provider;

o
An explanation of the amount determined payable to the requester for indemnification;
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o
A statement that the amount you have determined to be payable is  paid to the requester and that it constitutes an overpayment to the provider which is to be recovered from future Medicare payments made to it; 

o
A statement encouraging the provider to refund any amount(s) already collected; and

o
An explanation of the amount determined payable to the requester for indemnification;

o
The opportunity for the provider to question the amount you have determined payable, in writing, within 15 days.

If the provider does not respond to this notice within 15 days, make payment to the requester in accordance with §3446.8.  If the provider disputes the indemnification or the amount to be paid, resolve any discrepancies before making payment.  The payment process takes place even if the provider might appeal your initial determination which held it liable and that appeal is still pending at the time payment of the indemnification amount is to take place.  If the appeal decision reverses the initial determination, then adjustments are to be made at that time in your and the provider's records.  In all cases, encourage the provider to refund any and all amounts collected to this point. If the provider chooses to refund any money collected, verify that such a refund has actually been made to the requester.

3446.8

Making Payment Under Indemnification.--Pay the indemnification amount if the provider does not make refund.  Take action to recover this amount as an overpayment from the provider.  Also issue a letter of explanation to the requester for indemnification.  (See §3446.9, Exhibits 2 and 3.)  Send a copy of this notice to the provider.  The fundamental points of the notice include:

o
Name of the provider and dates the services in question were rendered; and

o
The amount of the indemnification check that the requester is to receive.

3446.9

Exhibits.--

1.
Guide Language to Beneficiary or His Representative Explaining Limitation of Liability and Possible Right to Indemnification

lA.
Letter to Provider.

2.
Letter to Beneficiary Who Requests Indemnification.

3.
Letter to Someone Other Than Beneficiary Who Requests Indemnification.

4.
Form SSA-795, Statement of Claimant or Other Person.
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EXHIBIT 1


GUIDE LANGUAGE TO BENEFICIARY OR HIS REPRESENTATIVE


EXPLAINING LIMITATION OF LIABILITY AND POSSIBLE


RIGHT TO INDEMNIFICATION (See 3443A)

A determination has been made that you (the beneficiary) had no knowledge or any way of knowing that the services you (he/she) received during (dates of services for which beneficiary's liability has been waived) would not be covered under the Medicare law.

It has therefore been determined that you (the beneficiary) are (is) not responsible for the charges billed by the (provider's name) for the period (___________) or any charges for services or items not covered by Medicare.  If you (the beneficiary) have (has) paid (provider's name) for the services at issue, reimbursement can be made to you (the beneficiary) for the amounts charged.  To obtain this reimbursement, please advise this office and enclose the following documents:

l.
A copy of this notice;

2.
The bill you received for the services; and

3.
The payment receipt from  the (provider's name), or any other evidence showing that you (the beneficiary) have (has) already paid the (provider's name) for the services at issue.

You should file your written request for reimbursement within 6 months of the date of this notice.
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EXHIBIT lA


LETTER TO PROVIDER
To:  Provider

Dear Administrator:

Under section l879 of the Social Security Act, a Medicare beneficiary is relieved of the liability for certain noncovered services if the beneficiary did not know and could not reasonably have been expected to know that the items or services were not covered. Further, the law provides that the provider is liable if it is found that the provider knew or could reasonably have been expected to know that the items or services were not covered by Medicare.

On (date of limitation of liability notice), your facility was notified that the services provided to (beneficiary's name) during the period                             to                    were not covered under Medicare and that you were liable for  these items and services.

(Requester's name) has submitted evidence which establishes that he paid your facility (amount paid) for the services received by (beneficiary's name).  Because your facility has collected payment from (requester's name) after being determined liable for these services, section l879(b) of the Act requires that the Medicare program make direct payment (indemnification) to him for this amount, for which (beneficiary's name) is responsible.

A check in the amount of (amount of check) is being sent to (requester's name).  This indemnification payment represents an overpayment to your facility and it will be withheld from future Medicare payments due you unless you advise this office that refund of the incorrect amount(s) has been made to (requester's name).

If you do not agree with the amount determined to have been paid you, please contact this office in writing within l5 days of the date of this letter.

Sincerely yours,
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EXHIBIT 2


LETTER TO BENEFICIARY WHO REQUESTS INDEMNIFICATION
Dear (Beneficiary's Name):

Your request for refund of improper payment under section l879 of the Social Security Act (the limitation of liability provision) for the noncovered services provided you at (name of provider) from   (date   to   (date)   has been received.

The evidence submitted establishes that, even though you were not responsible for the services you received, you paid (provider's name) (amount paid) for the services.  Your refund for these payments to (name of provider) has been calculated to be (indemnification amount).  This figure represents full repayment for the charges you paid.

Your Medicare utilization record will not be charged where noncovered services were provided to you and you were determined not liable.

If you have any questions concerning the matters discussed in this letter or the amount of the check enclosed, please call this office.  If you prefer to visit your local social security office, please take this letter with you.

Sincerely yours,
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EXHIBIT 3


LETTER TO SOMEONE OTHER THAN BENEFICIARY


WHO REQUESTS INDEMNIFICATION
Dear (Person's Name):

Your request for refund of improper payment under Section l879 of the Social Security Act (limitation  of liability provision) for the noncovered services provided (beneficiary's name) at (name of provider) from    (date)    to    (date)   has been received.

It was determined that (beneficiary's name) was not liable for the services.  The evidence you submitted establishes that you paid (provider) (amount paid) for the services provided (beneficiary's name).  Your refund has been calculated to be (indemnification amount).  This figure represents full repayment based on the expenses incurred by (beneficiary's name) in the amount of $          .

If you have any questions concerning the matters discussed in this letter or the amount of the check enclosed, please call this office.  If you prefer, you may visit the local social security office.  If you do, take this letter with you.

Sincerely yours,

4-318
Rev. 1558 

01-92
SPECIAL PROVISIONS RELATED TO PAYMENT
3446.9 (Cont.)


EXHIBIT 4


STATEMENT OF CLAIMANT OR OTHER PERSON
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