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3794.2.
Issues Determined at the Hearing.--Use the hearing procedures only to settle a controversy involving benefits under Part B.  Do not resolve other issues which may arise.  For example, specific issues to consider at the hearing may relate to such factors as whether services are medically necessary; whether items and services furnished are covered; whether the deductible has been met; or whether payment can be made under the waiver of liability provision.

The HO may not make determinations with respect to any issue or factor for which HCFA or SSA has sole responsibility.  Some examples:  

o
Whether or not an individual is entitled to coverage under supplementary medical insurance (Part B); 

o
Whether an outpatient clinic meets the conditions for coverage of services;

o
Whether a claimant qualifies for railroad retirement benefits; or 

o
Issues related to hospital insurance benefits under Part A.

Because the hearing decision is based on all available and material information, the HO considers all aspects (i.e., technical and coverage) relating to the claim to prevent the emergence of a new problem not previously raised which could delay effectuation or require reopening.

If an HO receives a request for hearing concerning an issue which does not involve a Part B benefit, he forwards it to the RO without delay and advises the claimant of the referral.  When a hearing request is received which encompasses several issues, one or more of which is outside the HO's responsibility, the HO refers the request to the RO for consideration of those aspects of the request which are outside the HO's jurisdiction.  The HO proceeds with the hearing on matters within his/her jurisdiction, provided that a decision on that portion of the request is not dependent on a determination on other issues.  Where such dependency exists, the hearing is postponed pending decision on the other issues, and the claimant notified of the delay.

3794.3.
Request for Hearing.--Any individual dissatisfied with a review determination, or with the length of time you take to act on the initial claim may request a hearing in accordance with subsection C.  A qualified representative may file the request on
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behalf of an individual he represents.  A representative or executor of a deceased claimant's estate may file it.

Each request for hearing must be disposed of by the HO in one of the following ways:

o
Conducting the hearing;

o
Dismissing the request;

o
Remanding the claim to you for payment or dismissal;

o
Accepting a withdrawal at the request of the claimant or representative;

o
Transferring the request to another intermediary's HO if an out-of-area hearing has been requested (requestor is not in the area of this HO carrier); or

o
Transferring the request to the RO where the issues are outside the HO's responsibility.

A.
Intermediary and HO Responsibility in Handling a Request for Hearing.--Whether or not you have arrangements with a carrier to perform your Part B hearings, you are responsible for the timeliness of the hearings and the quality of the decisions for CPEP purposes.  The following is the division of responsibility between you and the HO:

1.
Intermediary:
Acknowledge the hearing request as soon as possible, but no later than 10 days after its receipt.  Forward all material to the HO.  Notify the claimant that the HO will contact him regarding the hearing.  If, while assembling the file, you see that the claim is payable in full, notify the HO that the claim is payable, and ask the HO to dismiss the hearing request.  Do not make payment until the HO disposes of the hearing request.  Do not encourage the claimant to withdraw on the ground that withdrawal will expedite payment.  If you find that the hearing request belongs to a different intermediary, transfer the misrouted request for a hearing to the appropriate intermediary.

2.
HO:  Inform the claimant that you have the hearing request.  If the claimant requested an in-person hearing explain that you are scheduling it, and will notify him/her of the date.  (See §3794.5 D for circumstances in which to offer a telephone hearing when an in-person hearing is requested.)  Explain that you will prepare a determination based upon the information in the file, including any information the claimant submits.  Explain that this "On The Record" decision is  based upon a full and thorough review of all available relevant information, is less costly and faster than an in-person or telephone hearing, and resolves a significant percentage of appeals.  Encourage the claimant to submit relevant evidence within 14 calendar days.  

Make it clear that the in-person hearing has been scheduled, and will be conducted, using a different HO.  If the claimant is satisfied with the OTR decision, or wishes to proceed to the next level of appeal (the ALJ hearing), the claimant cancels the scheduled in-person carrier fair hearing by returning a postcard enclosed with the OTR decision letter. Otherwise the claimant returns the postcard confirming the scheduled time and place for the carrier fair hearing.
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Make it clear that even if the OTR decision reduces the amount in controversy to less than $100.00, the party has the right to the in-person fair hearing.

Do not conduct the preliminary OTR if:

o
It will significantly delay the in-person hearing requested;

o
The facts of the case can only be developed through oral testimony; or

o
You do not have a different HO to conduct the in-person hearing.

If, based upon your preliminary review, (before the OTR) you decide that a full reversal is warranted, notify the intermediary to pay the claim and to notify the claimant that the claim is being paid and that you are dismissing the request.

B.
Party Not Within the Intermediary's Geographic Area.--HCFA requires specialty intermediaries to handle certain types of services.  If the specialty intermediary and the claimant are located in different intermediary servicing areas, or if a specialty intermediary is not involved, but the party appealing the claim decision has moved, and therefore is unable to attend a hearing in the initial intermediary's servicing area and requests an in-person hearing, or if the claimant's representative has been designated by the claimant to appear on the claimant's behalf, but does not reside in the claimant's intermediary service area, it is unfair to require the claimant/representative to travel an unreasonable distance (usually more than 70 miles) for an in-person hearing.  Therefore, a claimant's request for an in-person hearing is handled by the intermediary servicing the claimant's (or claimant's representative's, as applicable) area.  If the amount in controversy is less than $100, the intermediary that handled the original determination dismisses the request.  Otherwise, that intermediary conducts an OTR and proceeds as follows:

o
If the file has been forwarded and the OTR results in a full reversal, the initial intermediary notifies the intermediary servicing the claimant's (claimant's representative's) geographic area that the in-person hearing is no longer needed.

o
If the amount in controversy before the OTR was at least $500, the intermediary includes in the decision letter a preaddressed postage paid postcard on which the claimant may request an ALJ hearing, confirms that he/she intends to attend the in-person hearing scheduled, or declines the hearing, being satisfied with the OTR decision.

o
If the amount in controversy before the OTR was at least $100 but less than $500 (the amount required to qualify for an ALJ hearing), prepare the OTR decision, and send a decision letter to the claimant with a postage paid pre-addressed postcard which the claimant returns to confirm the appointment for the in-person/telephone hearing, or to indicate that the in-person/telephone hearing is no longer necessary.  

If the party requests an in-person hearing, the initial intermediary, based on the party's new address, should arrange to have the hearing request and all file materials transferred to the appropriate intermediary.  That intermediary then furnishes a HO and schedules a hearing at a time and place convenient to the party and the HO.  If the intermediary that
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services the beneficiary does not service the provider, the intermediary with jurisdiction for the hearing is the one that services the beneficiary.  Contact the RO to resolve conflicts or problems.

The initial intermediary does not transfer the claim and file if a telephone hearing is requested.  Instead,  it conducts the hearing and renders a decision.  

If a hearing request is received which involves several combined claims reviewed by more than one intermediary, forward the request to the intermediary HO where the party (or the party's representative, as applicable) currently resides, if a personal appearance by the party is expected. Where a request involves claims reviewed by several out-of-area intermediaries and the party's attendance is not a factor, forward the request to the intermediary with the most money in controversy.  The HO selected to hold a hearing for another intermediary under this procedure acts as the initial intermediary's HO and communications with the party, including the decision, reflect this.  

EXAMPLE:  A beneficiary, while in Florida, incurs $200 in expenses for an outpatient service.  His claim is denied on the basis that the services are not medically necessary. The claimant, some time after the review determination affirms the initial denial, moves to New York City and requests a hearing.  Since he is not returning to Florida and wants an opportunity to appear personally before a HO, he asks that the hearing be held in New York.

The Florida intermediary contacts the New York intermediary for assistance in obtaining a HO and forwards the request for hearing and all pertinent information and documents to the New York intermediary, which selects the HO.  The New York intermediary advises the Florida intermediary of the time and place of the hearing.

Meanwhile, the Florida HO prepares the OTR decision.  If the OTR decision results in a full reversal, the Florida HO notifies the New York HO that the in-person hearing is no longer required and that further action is not necessary.  If the OTR decision affirms the review determination, the Florida HO includes in the decision letter a postage paid postcard pre-addressed to the New York HO, which the claimant must return to confirm the scheduled hearing time and place, or to indicate that the in-person hearing is no longer needed.  The Florida HO forwards the file to the New York HO.  That HO conducts the hearing unless the claimant returns the postcard canceling it.  

If the New York HO requires any additional development, information or documents for handling the case, he may deal directly with the initial intermediary.  The initial intermediary responds within 30 days with the requested information.  If any problems arise, the HO may contact the RO.

The Florida intermediary is bound by the New York HO's decision, but only relative to the particular case.  The decision does not create a precedent.

NOTE:
Whether expenses for conducting the hearing are incurred by in-house personnel or by an outside attorney, the New York intermediary includes the hearing expense as part of its administrative costs.
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C.
Manner of Requesting a Hearing.--The request for a hearing must be in writing and signed by the party or his representative.  It must state the dissatisfaction with your review determination, or with the timeliness in which the request for payment was acted upon, and a desire to appeal the matter.  The request must be filed at your office, an SSO, or HCFA.

Form HCFA-l965, Request for Hearing, may be used.  Use of this form is not essential. Any written expression is valid provided it meets the requirements discussed in this section.  Where doubt exists whether the party is asking for a hearing or for information only, resolve it by considering the communication a request for hearing.  If the request does not explicitly request an in-person or telephone hearing, contact the claimant to determine the kind of hearing requested.

When a HCFA-l965 is filed with you, date stamp each copy.  Return the stamped, completed acknowledgment portion to the claimant.

When an appeal has been filed by a representative, file a copy of the SSA-l696-U4 (Appointment of Representative) with the HCFA - 1965.

D.
Late Filing.--The time limit for filing a hearing request is 6 months from the date of the notice of the review or revised determination.  Where claims are combined to meet the $l00 requirement, all review determinations or revised determinations must meet the 6-month period before the date of the hearing request.  However, in certain circumstances, the HO may find good cause for late filing of the hearing request, and the request handled as one which has been timely filed.  (See §3792.4 for discussion of finding good cause.)

E.
Eligibility for a Hearing.--A party to your review determination is entitled to a hearing if a written request is filed timely and if the amount in controversy at the time the request is filed is $l00 or more.  A review determination is a prerequisite of a hearing, except where you take an unreasonable time to act on the initial claim.  Where a request for a hearing has been filed prior to a review determination (except where the issue is reasonable promptness), you need not forward the file to the HO.  Treat it as a request for review and issue a review determination.  Notify the claimant that the requested hearing will not be held because the review has not yet occurred.  If the claimant is dissatisfied with the review decision, a hearing can be requested.  

F.
Amount in Controversy is Less than $100.--If the amount in controversy is reduced to less than $l00 as a result of a review determination, the claimant is not entitled to a hearing.  In the case of a revised initial determination on your own motion, i.e., a reopening, the claimant is entitled to a review.  However, payment under the waiver of liability provision, does not reduce the amount in controversy.
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G.
Determination of Amount in Controversy.--The HO determines the amount in controversy upon receipt of the hearing request and the claim file.  If needed, the HO obtains current deductible information from you.

The HO compares the amount billed less the amount paid.  From this result the HO subtracts any deductible or coinsurance charged.  The result is the amount in controversy.

EXAMPLE:
$1000 is billed.  $640 is paid based on $800 reasonable cost.  The amount in controversy is ($1000 - $640) - $160 (20% of $800 reasonable cost) = $200.

The HO dismisses the hearing request without ruling on the substantive issues if the $100 requirement is not met.  The dismissal notice states that although the $100 qualification amount has not been met, the claim(s) can be added to previous or subsequent claims decisions with which the claimant is dissatisfied, as long as the 6-month time limit from the date of the review notice(s) to the date of the hearing request is met.

H.
Combining Claims to Meet the $100 Limitation.--A hearing may be conducted on more than one claim at a time; i.e., the claimant may have a hearing on several claims involving different services.  The HO determines the total amount in controversy for all claims in which the claimant has requested the hearing.  It is not necessary that there be $l00 in controversy for each.  To combine claims to meet the $l00 limitation, the following requirements must be met:

o
They must all belong to the same beneficiary or  provider;

o
Those submitted by a provider may be for several beneficiaries.

o
They must have been through the review process, except when an initial payment request has not been acted upon with reasonable promptness.

o
The 6-month filing time limit must be met for all claims involved; and
o
The hearing request must identify them.

A beneficiary may combine claims from different providers to meet the $l00 limitation. Likewise, a provider may combine claims from different beneficiaries to meet the minimum dollar amount.

I.
Request for Payment Not Acted Upon With Reasonable Promptness.--If you do not act upon a request for payment within 60 calendar days from the day you received it (i.e., you received the claim but took no action to make an initial determination), the claimant has the right to request a hearing.  The claimant or his representative completes the hearing request and sends it to the HO.

Upon receipt of the hearing request, the HO determines whether the request for payment was filed more than 60 days earlier and no action had been taken by you prior to the
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request for hearing.  If so, the HO directs you to notify the claimant of the reason for the delay and to begin processing the claim within l0 days.  Upon receiving a copy of your notice to the beneficiary, the HO dismisses the hearing because action is being taken on the initial payment request.

If you do not comply with the HO's request, the HO prepares for a hearing and sends notice of the time and place of hearing to the party and a copy to you.  If appropriate, the HO may perform an OTR.

J.
Withdrawal of Hearing Request.--A request for hearing may be withdrawn, with approval of the HO, at any time prior to the mailing of the hearing decision, either upon the claimant's written application, or by the party or his representative orally requesting withdrawal at the hearing.  A documented telephone request prior to the hearing is acceptable.

The HO acknowledges the withdrawal request by notice to the party (or to the representative) at the last known address.

K.
Dismissal of Hearing Request.--The HO dismisses a request for hearing if:

o
The party or his representative has requested an in-person hearing but does not appear and within 10 days after the mailing of notice to the individual by the HO, does not show good and sufficient cause for not having appeared or for not having notified the HO that he could not appear;

o
The claimant or representative has requested a telephone hearing, but fails to participate at the scheduled time and does not show good and sufficient cause for not having participated or for not having notified the HO that he/she could not participate;

o
The appellant is not a proper party or is otherwise not entitled to a hearing;

o
The claimant died and there is no information before the HO showing that any one else may be prejudiced by your last determination;

o
No prior review or revised determination has been rendered; or

o
After the review decision is complete, you decide the entire claim could have been paid.  (In this case, if a hearing has been requested, transfer the file to the HO with an explanation that you can pay the claim if the HO dismisses the request for hearing and transfers the file.)

The HO handles the dismissal formally and sends a letter to the last known address of the party or to his representative, if any.  The letter includes the reason(s) for the dismissal.

The HO may vacate a dismissal of a request for a hearing if there is good cause and if, within six months of the mailing of the notice of dismissal to the parties, a party to the hearing requests the HO to vacate the dismissal.
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