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PRO Appeals Process
3790.
RECONSIDERATIONS, HEARINGS, AND APPEALS WHERE A PRO HAS REVIEW RESPONSIBILITY

A.
General.--The Tax Equity and Fiscal Responsibility Act of 1982 modified Part B of title XI of the Act to establish the utilization PRO program.  The PROs review inpatient hospital care provided to Medicare beneficiaries to ensure that the care is medically necessary, reasonable, provided in the appropriate setting, and meets professionally recognized standards of health care. In addition, PROs perform these reviews of ambulatory surgical care rendered to hospital outpatients and in ASCs.  They also review home health, SNF, and hospital outpatient care (other than ambulatory surgery) to ensure that the care meets professionally recognized standards of health care.

PROs deny payment only for inpatient hospital or outpatient ambulatory surgical services. In addition, PROs make limitation of liability determinations for claims they review.

B.
PRO Reconsiderations and Appeals.--Payment determinations made by a PRO may be reconsidered only by the PRO.  If the denial was made because the provider circumvented the PPS system through inappropriate transfers or admissions, the denial notice goes only to the provider and physician.  If the denial was made because the services were not medically necessary, or because the care should have been provided in a different setting, the beneficiary, the provider, and the physician receive notice of the reconsideration  determination.  Only the beneficiary may appeal.  If, after it is determined the services were not medically necessary, or should have been provided in a different setting, it is also determined that the provider knew or should have known they would not be covered and, therefore, is found to be liable, the provider may appeal only the waiver determination.  

Where a PRO reverses a prior determination, the result is communicated to you.  Where appropriate, inform the provider to submit the necessary bill.

For more information about PRO appeals, see chapter 4000 of the PRO Manual.

3790.1
Reconsiderations.--There may be a dual system of appeals at the reconsideration stage, depending upon the issue.  That is, a claim may be denied by both the PRO and you on different issues and be subject to reconsideration by each to the extent of its responsibility.  A reconsideration requested by a party entitled to do so must be processed to completion no matter what the other entity may determine in the areas of its responsibility, except that an ALJ may halt your reconsideration and decide the issue in controversy if a request for hearing has been filed on a completed PRO reconsideration determination.
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A.
Intermediary Reconsiderations.--Continue to make determinations on all issues for which you have responsibility.  However, a patient's hospital stay might be determined to be medically necessary by the PRO, but fall under an exclusion other than medical necessity (e.g., cosmetic surgery, dental surgery), or not be payable because benefits are not available.  Thus, you might deny and reconsider a case approved by the PRO.  Make such determinations at the appropriate times and notify beneficiaries of your decisions and their appeal rights.

If an ALJ notifies you that he is taking jurisdiction because a hearing has been requested on a PRO determination, assemble the claim file and send it to the ALJ.  Once the PRO issue is decided, the ALJ will remand the claim to you for completion, and effectuation of his/her decision.

B.
Intermediary Reconsideration Notices.--When you perform a reconsideration, notify all parties to the determination of the results.  Whether the reconsideration determination consists of a letter or a cover letter with a separate determination, it must contain the following language where a PRO is responsible for the medical necessity/appropriateness of care decisions:

This determination relates only to issues for which the fiscal intermediary is responsible. Because the Peer Review Organization (PRO) has responsibility for the medical necessity and appropriateness of care decisions on this claim, you will receive notification with respect to any denial on those issues from the PRO.

Include the beneficiary's appeal rights

C.
Misfiled Reconsideration Requests.--When you receive a request for reconsideration or review relating to a PRO's initial or reconsidered determination, acknowledge its receipt and advise the party that you are forwarding it, and a copy of your records relating to the claim, to the PRO.  Immediately send the file, including a copy of your acknowledgment letter and the original request to the PRO with a brief explanation.

When a PRO receives a request for reconsideration relating to a determination for which you were responsible, it forwards it to you immediately.

SSOs forward requests for reconsideration to the appropriate entity.  Upon receipt, scan them to identify those which should be directed to a PRO.  Forward them to the PRO with your file.
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3790.3
Hearings.--The PRO legislation provides any beneficiary  who is entitled to benefits under title XVIII of the Act with the right to a hearing by the Secretary if he is dissatisfied with the PRO's reconsideration determination, and the amount in controversy is $200 or more.  The responsibility for holding such hearings has been delegated to the OHA of the SSA.  ALJs conduct the hearings. Hearings requested on Medicare claims where the initial and reconsideration determinations have been made by you are under the jurisdiction of OHA.  (See §§3785ff.)

A.
Time and Place of Filing the Request for Hearing.--A hearing request must be signed and filed in writing within 60 days of receipt of the reconsideration determination. HCFA regulations define the starting date for the 60 days to be 5 days after the date of the reconsideration notice.  The time limitation may be extended by an ALJ for good cause.

A request for hearing may be filed with the PRO responsible for the initial and reconsidered determination, with an ALJ, in the case of a social security beneficiary, at any office of the SSA, or in the case of a RRB annuitant, at any RRB office.  Any request for hearing you receive should be routed to an office designated to receive requests for hearings.

B.
What Constitutes a Request for Hearing.--Any written, signed expression of dissatisfaction with the results of a reconsideration, or request for another look, review, reconsideration, or similar term,  is a request for a hearing unless the writer is clearly requesting only a clarification or explanation of some point in the reconsideration determination.  Resolve any question as to the intent of the writer in favor of considering the document as a request for hearing.  Since a determination as to what constitutes "good cause" for late filing is within the purview of the ALJ, you do not delay, or cease action on a request whether specific or implied, because it does not appear to be timely filed.

C.
Routing Requests for Hearing.--Forward requests for hearings on PRO determinations involving Medicare beneficiaries to the PRO.  The PRO compiles the claim folder and forwards the file to the appropriate hearing office.  If your reconsideration is pending on an issue, forward your entire file to the PRO for inclusion in the file to be transmitted to the ALJ.  If you have a pending request for an ALJ hearing, send your material to the ALJ for the hearing, send copies to the PRO, and advise the PRO of your pending hearing.

Rev. 1448
7-365

3791
PAYMENT PROCEDURES
11-89


Appeals Under Part B
3791.
REVIEW, AND "FAIR HEARING"--MEDICAL INSURANCE

Since you also make payment for medical insurance items and services furnished by, and under arrangements with, providers, be prepared to handle complaints and to furnish the review and hearings necessary under the medical insurance program.

A party to an appeal under the Supplementary Medical Insurance Program (one entitled to appeal the claim determination) may be:

o.
A beneficiary; 

o
A participating physician or supplier, i.e.,  a physician or supplier that always takes assignment on all services performed for Medicare beneficiaries;

o
A non-participating physician or supplier taking assignment for a specific service; or

o
A non-participating physician not taking assignment but held liable for indemnification under §1842(l)(1)(A).

Provide the party with a review when he is dissatisfied with your determination denying a request for payment, or a hearing when he believes that the request for payment is not being acted upon with reasonable promptness.

It is deemed unreasonable if the request for payment has not been acted upon within 60 days after its receipt.  "Acted upon" means that you made a determination paying or denying payment of a claim, or requested additional information, but have not made a determination, because the additional information has not been received.  (The carrier that makes payment for physicians' bills provides the fair hearing for beneficiaries whose appeals concern payment for the services of physicians and suppliers.  This carrier also conducts the fair hearing on complaints of assignee physicians and suppliers).  The law further provides an appeal to an ALJ from your decision if the amount in controversy exceeds $500, and judicial review if the amount in controversy equals or exceed $1,000. Two or more claims can be combined by a party to reach the $500 requirement if the request for an ALJ hearing is timely for all such claims at issue.

NOTE:
See §§3790 ff. if a PRO determination is involved.
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Use the following principles in scheduling and conducting a review or hearing.  These guidelines permit limited flexibility, yet assure that the methods and procedures employed are consistent with national policy.

A.
Parties to a Review or Hearing.--See above for the definition of a party.  The party has a right to a fair hearing if the amount in controversy is at least $100.  

B.
Issues at a Review or Hearing.--A review or hearing may be requested whenever there is dissatisfaction with the determination denying a request for payment or with its amount.  A hearing may be requested when the request for payment is not being acted upon with reasonable promptness.  "Acted upon" means that you made a determination paying or denying payment of a claim, or requested additional information, but have not made a determination because the information has not been received.  Conclude that you have not acted upon the claim with reasonable promptness if you have not acted upon it within 60 days after you receive it.

C.
Time Limit for Filing an Appeal Request.--The time limit for filing either a review or a hearing request is 6 months from the date of the previous determination notice.  You are responsible for deciding whether a review request is filed timely, and for deciding whether good cause exists for late filing if the review request is not filed timely. The HO makes these decisions regarding a fair hearing request.

3792.
EXTENSION OF TIME LIMIT FOR FILING AN APPEAL

3792.1
Good Cause.--Extend the time limit for filing an appeal if good cause is shown. If an appeal request is filed late, resolve the finding of good cause using the guides below, before taking any other action on the appeal.  If the request is filed late and you or the HO determine that good cause exists, accept and process it.
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3792.2
Conditions Which Establish Good Cause.--Find good cause when the record clearly shows, or the claimant alleges and the record does not present any reason to question that the delay was due to:

o
Circumstances beyond the individual's control, including mental or physical impairment (e.g., disability, extended illness) or significant communication difficulties;

o
The death of the individual or his advanced age (advanced age is met automatically if the individual attained age 75 prior to the date the services began under the claim in dispute);

o
Incorrect or incomplete information about the claim furnished by official sources (HCFA, you, carrier, or SSO) to the individual, e.g., whenever a party is not notified of his appeal right or of the time limit for filing;

o
Delay resulting from efforts by the individual to secure supporting evidence, where the individual did not realize that it could be submitted after filing a request;

o
Unusual or unavoidable circumstances which demonstrate that the individual could not reasonably be expected to have been aware of the need to file timely; or

o
Destruction or other damage, of the individual's records, when it was responsible for the delay in filing.
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3792.3
Procedure to Establish Good Cause.--If a request for review or hearing is filed after the expiration of the time period, use the following procedure:

o
If it contains a statement of the reasons for delay (or other evidence which establishes the reason), find good cause based primarily on that statement.  If there is no adequate statement, obtain an explanation in a letter.

o
Base the good cause finding on a review of the statement by the beneficiary or his representative of the reason(s) for delay, any other evidence in file or received with the request which relates to the late filing issue, and any documentation in file regarding the particular claim.  (Additional medical documentation regarding the claim need not be requested until the good cause finding is made.)

o
If the statement of reasons for delay is from a beneficiary as opposed to a provider, is not controverted by other evidence and/or is substantiated by the record, accept it.  If evidence in the record leads you to doubt the truth of the statement, contact the claimant for an explanation.

If you find good cause, state such a finding in the review determination or the notice of hearing prior to any discussion relative to the issues.

3792.4
Examples of Situations Where Good Cause Exists.--Following are examples of cases where you should find good cause.  They are illustrative only and not exclusive.  If the record clearly indicates similar situations, a statement from the claimant is not necessary.

o
The beneficiary was hospitalized or extremely ill, causing a delay in filing. Statement indicates that he planned to file for a review.  Find good cause by reason of extended illness or disability.

o
The beneficiary is deceased.  Her husband (the representative) died during the allotted appeal period.  The request was 2 months late.  Find good cause by reason of the death of the representative.

o
The beneficiary is 78 years old and is not represented.  Find good cause by reason of his advanced age.

o
Evidence substantiates that the party was collecting additional documentation prior to filing.  Find good cause by reason of lack of awareness that evidence could be submitted after filing for hearing.

o
The beneficiary is deceased.  The representative (his wife) is not fluent in English and did not comprehend the denial notice.  Her daughter-in-law filed immediately on learning that no appeal had been made.  The request was 3 months late.  Find good cause by reason of circumstances demonstrating that the individual could not reasonably be expected to be aware of the need to file timely.
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o
The denial notice sent to the party did not specify the time limit for filing for a hearing. Find good cause by reason of incomplete information furnished by official sources.  Whenever a party is not notified of his appeal right or of the time limit for filing, you must find good cause.

o
The initial EOMB showed payment denied but a subsequent EOMB incorrectly indicated that payment was allowed.  The party assumed the second notice was correct. Find good cause by reason of the incorrect information furnished.

3792.5
Good Cause is Not Found.--Generally, find good cause only for beneficiaries who file late, and not routinely for providers.  Expect providers to have their files organized well enough to be able to file timely.  If you do not find good cause for the late filing of a request for review or hearing, advise all parties.  Send a written notice stating that the request was not filed within the time limit as required; that you did not find good cause for the failure to file timely; and therefore, the request has been dismissed.  Include an explanation of the determination.  Examine the case to determine whether you have any basis for reopening and revising your determination.  If you reopen (see §3799), do not send the notice of dismissal.
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