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No-Fault Insurance
3489.
SERVICES REIMBURSABLE UNDER NO-FAULT INSURANCE

Payment may not be made under Medicare for otherwise covered items or services to the extent that payment has been made, or can reasonably be expected to be made promptly, for the items or services under any no-fault insurance (including a self-insured plan). Medicare is secondary to no-fault insurance even if State law or a private contract of insurance stipulates that its benefits are secondary to Medicare benefits or otherwise limits its payments to Medicare beneficiaries.  If Medicare payments have been made but should not have been, or if the payments were made on a conditional basis in accordance with §3489.3F, they are subject to recovery.
If services are covered under no-fault insurance, that insurer must be billed first.  If the insurer does not pay all of the charges, a claim for secondary Medicare benefits can be submitted in accordance with §3489.3E3 to supplement the amount paid by the insurer. Medicare can pay for services related to an accident, if benefits are not currently available under the individual's no-fault insurance coverage because that insurance has paid maximum benefits for the accident on items or services not covered by Medicare or on nonmedical items such as lost wages.  Efforts to ascertain coverage under no-fault insurance are subject to the tolerance in §3489.3B.l.

The question in each case involving accident related medical expenses is whether no-fault benefits can be paid for these particular services.  If so, the no-fault insurance is primary.  If not, Medicare may be primary.  Primary Medicare benefits cannot be paid merely because the beneficiary wants to save his/her insurance benefits to pay for future services or for noncovered medical services or nonmedical services.  Since no-fault insurance benefits would be currently available in that situation, they must be used before Medicare can be billed.

If there is an indication that the individual has filed, or intends to file, a liability claim against a party that allegedly caused an injury, follow §§3419ff.

A.
Effective Dates.--The general rule pertaining to automobile or nonautomobile no-fault insurance is that these provisions are effective with respect to injuries which occurred on or after December 5, 1980.  

These rules apply to services covered under automobile medical and no-fault insurance furnished on or after June 6, 1983 and services covered under nonautomobile medical and no-fault insurance furnished on or after November 13, 1989.

B.
Effect on Deductibles, Coinsurance and Utilization.--Expenses for services for which Medicare payment may not be made because payment has been made or can reasonably be expected to be made promptly under any no-fault insurance are counted toward Part A or Part B deductible amounts.  Also, no-fault payments to a provider are applied to satisfy a beneficiary's obligation to pay a Part A or Part B coinsurance amount. However, the no-fault payments are credited to deductibles before being used to satisfy the coinsurance. Inpatient hospital and SNF care that is paid for by a third party payer is not counted against the number of days available to the beneficiary under Medicare Part A.
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NOTE:
For services provided prior to November 13, 1989, payments by the primary payer are not counted toward the Medicare deductible.  Use the discharge date for determining when a provider furnished the services. 

3489.1
Definitions.--

o
Automobile.--Any self-propelled land vehicle of a type that must be registered and licensed in the State in which it is owned.

o
No-Fault Insurance.--Insurance that pays for medical expenses for injuries sustained on the property or premises of the insured, or in the use, occupancy, or operation of an automobile, regardless of who may have been responsible for causing the accident.  It is sometimes called "medical payments coverage", "personal injury protection", or "medical expense coverage". Examples of no-fault insurance include automobile no-fault insurance, often referred to as personal injury protection (PIP), and homeowners and commercial medical payments insurance, commonly referred to as Med-pay coverage.

o
Liability Insurance.--Insurance (including a self-insured plan) that provides payment based on legal liability for injuries or illness or damages to property.  It includes, but is not limited to, automobile liability insurance, uninsured motorist insurance, underinsured motorist insurance, homeowners liability insurance, malpractice insurance, product liability insurance, and general casualty insurance.  

o
Prompt or Promptly.--Means payment within 120 days after receipt of the claim.

o
Proper Claim.--Means a claim that is filed timely and meets all other claim filing requirements specified by the no-fault insurer.

o
Self-Insured Plan.--A plan under which an individual, or a private or governmental entity, carries its own risk instead of taking out insurance with a carrier.  The term includes a plan of an individual or other entity engaged in a business, trade, or profession, a plan of a non-profit organization such as a social, fraternal, labor, educational, religious, or professional organization, and the plan established by the Federal government to pay for liability claims under the Federal Tort Claims Act.

o
Underinsured Motorist Insurance.--Means insurance under which the policyholder's level of protection against losses caused by another is extended to compensate for inadequate coverage in the other party's policy or plan.

o
Uninsured Motorist Insurance.--Liability insurance under which the policyholder's insurer pays for damages caused by a motorist who has no automobile liability insurance, carries less than the amount of insurance required by law, or is underinsured.

3489.2
Provider Actions.--

A.
Information Obtained from Patient or Representative At Admission or Start of Care.--Medicare regulations require that the provider agrees to obtain information on
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possible Medicare Secondary payer situations. Medicare providers are instructed to ask Medicare patients, or their representatives, at admission or start of care, if the services are for the treatment of an injury or illness which resulted from an accident for which no-fault insurance may pay or for which he or she holds another party responsible.  The provider obtains the name, address and policy number of any no-fault or liability insurance company which may be responsible for payment of medical expenses that resulted from the accident.  The provider must retain this information in its system of records.

B.
Provider Billing Where Services Are Accident Related.--

l.
Provider Bills No-Fault Insurer First.--If a provider learns that a no-fault insurance company may pay for otherwise covered services, it bills the insurance company as primary insurer. It may bill Medicare for secondary benefits per §3489.3E3 if the insurer does not pay in full.  If the insurer pays for all Medicare covered services, the provider submits a no payment bill.

2.
No-Fault Insurer Does Not Pay.--If the services are related to an accident and the no-fault insurer has been billed but does not make payment because the individual's no-fault benefits are exhausted or, the individual's coverage expired, primary Medicare payments may be made.  If the criteria in §3489.3E.1 are met, conditional payments may be made.  The provider is instructed, when billing Medicare where a no-fault insurer has been billed but does not make payment, to bill Medicare and to annotate the bill in accordance with §3680K.  If the provider later receives payment from a no-fault insurer, it refunds the Medicare payment by submitting an adjustment bill.

3.
Liability Claim Also Involved.--If the individual files a claim against a third party for injuries suffered in an accident, the provider bills Medicare for otherwise covered expenses to the extent that payment has not been made, or cannot be made promptly by a no-fault insurer or has not been made by a liability insurer.  For example, an individual incurs $20,000 in medical expenses due to an automobile accident.  The individual receives $5,000 in no-fault insurance benefits and also has a liability claim pending against the driver of the other car.  Medicare does not pay benefits for the $5,000 in expenses paid for by the no-fault insurer but does pay benefits based on the additional $l5,000 in expenses.  Medicare recovers from the liability insurer or the beneficiary when the liability claim is settled.

4.
No-Fault Payment Is Reduced Because Proper Claim Not Filed.--When a provider receives a reduced no-fault payment because of failure to file a proper claim, (see §3489.1 for definition), the Medicare secondary payment may not exceed the amount that would have been payable if the no-fault insurer had paid on the basis of a proper claim.

o
The provider must inform HCFA that a reduced payment was made, and the amount that would have been paid if a proper claim had been filed.  Failure to notify Medicare of the latter amount would constitute the filing of a false claim against the United States and could result in prosecution. 

C.
Provider Receives Request From Insurance Company or Attorney.--The provider notifies you promptly if it receives a request for a copy of a medical record or a request for a bill concerning a Medicare patient from an attorney or insurance company.  You are
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given a copy of the request or, if it is unavailable, details of the request, including the name and Medicare number of the patient, name and address of the insurance company and/or attorney, and date(s) of services for which Medicare has been or will be billed.

D.
Provider Receives Duplicate Payments.--The provider refunds the Medicare payment within 60 days by submitting an adjustment bill, if it receives duplicate payments from a no-fault insurer and from Medicare, regardless of which payment it received first and even if it refunded the insurance payment to the beneficiary or the insurer.

See §3489.3C.2.

3489.3
Processing of Claims Indicating Possibility of Payments Under No-Fault Insurance.--

A.
Identification of Claims.--Use these guides to identify claims for  covered services in which there is a possibility that payment has been, or can be, made by no-fault insurance.

o
You receive information from a provider (see §3489.2), a beneficiary, your own operations (e.g., medical or utilization review) or your non-Medicare counterpart, another Medicare contractor or any other source, indicating Medicare has been billed for services when there is a possibility of payment by a no-fault insurer.

o
On Form HCFA-1450, another insurer is shown on line A of item 57.  On other billing forms a primary insurer is identified in the "Remarks" portion of the bill.

o
On a HCFA-1450, occurrence code 01 or 02 is shown in items 28-32.  On other billing forms the annotation "accident" is in "Remarks."

o
The bill shows as complementary insurer an insurance organization that does not issue health insurance.

o
You (or the RO) are asked to endorse a check from a no-fault insurer payable to Medicare and the beneficiary.  Return the check to the insurance carrier and request the insurer to reimburse Medicare the amount of benefits paid to the full extent of the third party's payment for medical expenses.  (Follow the recovery instructions in subsection B2.)  As necessary, follow up with the beneficiary and/or attorney to ascertain if the beneficiary receives payment from the insurer.

o
You receive or are informed of a request from an insurance company or from an attorney for copies of bills or medical records. (See §3489.2C.)

o
There is indication that the beneficiary previously received benefits under no-fault insurance or that a claim for such benefits is pending; e.g., a "Y" trailer containing code "C" or "D" on the query reply.  (See §§3512.8 and §3535.1.)  There is no need to investigate this lead, however, if your records show that no-fault insurance benefits for the same injury or illness have been exhausted.
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o
The claim reflects one of the following diagnosis/trauma codes.  Use the following list of selected ICD-9-CM codes to identify claims which may involve coverage under no-fault insurance.  Whenever one of these codes appears on a claim, process the claim as detailed in subsection B.  (You may add to this list any ICD-9-CM codes which experience indicates are good leads.  Based on contractor input, HCFA may later modify this list to reflect actual experience.)

CODE
ICD-9-CM
DIAGNOSIS
800.00 - 800.99
Fracture of vault of skull

801.00 - 801.99
Fracture of base of skull

802.00 - 802.9
Fracture of face bone

803.00 - 803.99
Other and unqualified skull fractures

804.00 - 804.99
Multiple fractures involving skull or face with other bones

805.00 - 805.18
Fracture of vertebral column without mention of spinal cord

805.2  - 805.9
injury.

806.00 - 806.9
Fracture of vertebral column with spinal cord injury

807.00 - 807.19
Fractures of rib(s), sternum, larynx, and trachea

807.20 - 807.60

808.0  - 808.9
Fracture of pelvis

809.0  - 809.1
Ill-defined Fractures of bones of trunk

810.00 - 810.13
Fracture of clavicle

811.00 - 811.19
Fracture of scapula

828.0  - 828.1
Multiple fractures involving both lower limbs, lower with upper limb, and lower limb(s) with rib(s) and sternum

839.00 - 839.31 
Other multiple and ill-defined dislocations

839.71 - 839.9


839.40 - 839.49
Other vertebra, closed

847.0


Sprains and strains of the neck (whiplash)

850.0  - 850.9
Concussion

851.00 - 851.99
Cerebral laceration and contusion
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CODE
ICD-9-CM
DIAGNOSIS
852.00 - 852.59
Subarachnoid, subdural, and extradural hemorrhage, following injury

853.00 - 853.19
Other and unspecified intracranial hemorrhage following injury

854.00 - 854.19
Intracranial injury of other and unspecified nature

860.0  - 860.5
Traumatic pneumothorax and hemothorax

861.0  - 861.32
Injury to heart and lung

862.0  - 862.9
Injury to other and unspecified intrathoracie organs

863.0  - 863.99
Injury to gastrointestinal tract

864.00 - 864.19
Injury to liver

865.00 - 865.19
Injury to spleen

866.00 - 866.13
Injury to kidney

867.0  - 867.9
Injury to pelvic organs

868.00 - 868.19
Injury to other intra-abdominal organs

869.0  - 869.1
Internal injury to unspecified or ill-defined organs

870.0  - 870.9
Open wound of ocular adnexa

871.0  - 871.9
Open wound of eyeball

872.00 - 872.9
Open wound of ear

873.0  - 873.9
Other open wound of head

874.00 - 874.9
Open wound of neck

875.0  - 875.1
Open wound of chest (wall)

876.0  - 876.1
Open wound of back

877.0  - 877.1
Open wound of buttock

878.0  - 878.9
Open wound of genital organs (external), including 
traumatic amputation.
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CODE
ICD-9-CM
DIAGNOSIS
879.0  - 879.9
Open wound of other and unspecified sites, except limbs.

880.00 - 880.29
Open wound of shoulder and upper arm

881.00 - 881.22
Open wound of elbow, forearm, and wrist

882.00 - 882.2
Open wound of hand, except finger (s) alone

883.0  - 883.2 
Open wound of finger (s)

884.0  - 884.2
Multiple and unspecified open wounds of upper limb 

885.0  - 885.1
Traumatic amputation of thumb (complete) (partial)

886.0  - 886.1
Traumatic amputation of other fingers(s) (complete) (partial)

887.0  - 887.7
Traumatic amputation of arm and hand

890.0  - 890.2
Open wound of hip and thigh

891.0  - 891.2
Open wound of knee, leg (except thigh), and ankle

892.0  - 892.2
Open wound of foot except toe (s) alone

893.0  - 893.2 
Open wound of toe (s)

894.0  - 894.2
Multiple and unspecified open wound of lower limb

895.0  - 895.1
Traumatic amputation of toe (s) (complete) (partial)

896.0  - 896.3
Traumatic amputation of foot

897.0  - 897.7
Traumatic amputation of leg(s)

900.00 - 900.9
Injury to blood vessels of head and neck

901.0  - 901.9
Injury to blood vessels of thorax

902.0  - 902.9
Injury to blood vessels of abdomen and pelvis

903.00 - 903.9
Injury to blood vessels of upper extremity

904.0  - 904.9
Injury to blood vessels of lower extremity and unspecified sites
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CODE
ICD-9-CM
DIAGNOSIS
925
Crushing injury of face, scalp, and neck

926.0  - 926.9
Crushing injury of trunk 

927.00 - 927.9
Crushing injury of upper limb

928.00 - 928.9
Crushing injury of lower limb

929.0  - 929.99
Crushing injury of multiple and unspecified sites

958.4
Traumatic shock

958.5
Traumatic anuria

996.0  - 996.59
Complications peculiar to certain specified procedures

B.
Action if There Is Possibility of Payments Under  No-Fault Insurance.--

1.
Medicare Benefits Have Not Been Paid.--If Medicare is billed as primary payer but there is an indication of possible coverage under  no-fault insurance, ask the provider to explain why the claim was filed with Medicare rather than a no-fault insurer. Unless the provider submits a satisfactory explanation, preferably a copy of the insurer's notice, that full or partial payment under a no-fault insurance policy cannot be made (for example, no-fault insurance deductible applies, see §3489.4) or a decision on the claim will be substantially delayed (see subsection F), deny the claim for primary Medicare benefits, since Medicare is primary payer for such injuries only if payment cannot be made under no-fault insurance. You need not develop claims in which the amount payable by Medicare is less than a designated amount.  You may set your development tolerance at any dollar level you deem cost-effective, but no higher than $200.  The development tolerance applies to development efforts only.  It does not supersede the overpayment recovery tolerance in §3709.2.

2.
Medicare Benefits Already Paid.--If a Medicare claim for charges totaling $200 or more has been paid and there is indication of coverage under no-fault insurance, develop with the beneficiary and/or his attorney to determine whether payment has been made by a no-fault insurer or whether a no-fault insurance claim has been or can be filed. Use the Form HCFA-L365, Report to Medicare of Automobile or Liability Insurance Coverage (see §34l9.10, Exhibit l).  Enter necessary identifying information.  Ask for the claim number which the insurance company has assigned.  The tolerance provision in subsection 1 applies.
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If the beneficiary or attorney does not respond within 30 days, follow up by telephone or letter.  If you are unable to obtain the required information by letter or by phone, and you determine that further contacts would be unproductive, attempt to recover from the beneficiary in accordance with §§3707ff.

If a beneficiary states that an automobile accident was the fault of an uninsured motorist, ascertain if the beneficiary has uninsured motorist coverage of his own.  This is a type of liability insurance, so follow §3419.5 if a claim has been or may be filed. If it appears that payment may be made under both no-fault insurance and under liability insurance, follow §3489.2B.3. and §3489.6.

If the development indicates that the services are covered by no-fault insurance, ask the insurer to pay you an amount equal to the gross amount payable by Medicare (up to the policy limits).  If the insurer refuses to reimburse you, even though its contract covers the services, inform the insurer:

o
that it is obligated to do so under the Medicare law, and 

o
that Medicare has the right to recover double the amount of the benefits it paid from any insurer required or responsible to pay benefits for the injury.

(Section 1862(b)(2)(B)(ii) of the law, as amended by §2344 of the Deficit Reduction Act of 1984 (Pub. L. 98-369) and by §6202 of OBRA of 1989 (Pub.L.101 - 239), gives the Government, through court action, if necessary, the right to recover double the amount of conditional Medicare payments from private insurers that are primary insurers for Medicare beneficiaries.)  If the insurer still refuses, refer the case to the RO with full documentation.

3.
Recovery When State Medicaid Agency Has Also Requested Refund from EGHP.--Medicare and another insurer or a State Medicaid agency may have paid conditionally or erroneously for services, and the amount payable by a no-fault insurer is insufficient to reimburse both programs. Under the law, Medicare has the right to recover its benefits from a no-fault insurer before any other entity, including a State Medicaid agency.  Medicare has the right to recover its benefits from any entity, including a State Medicaid agency, that has been paid by a no-fault insurer.

This superiority derives from the Medicare statute, which states that where Medicare is secondary to another insurer:

o
HCFA may recover Medicare benefits from the responsible insurer, 

o
HCFA is subrogated to the right of the Medicare beneficiary and the right of any other entity to payment by the responsible insurer, and 

o
HCFA may recover its payments from any entity that has been paid by the responsible insurer.  

Rev. 1483
4-553

3489.3(Cont.)
SPECIAL PROVISIONS RELATED TO PAYMENT
07-90

Medicare's right to recover its benefits from a no-fault insurer or from a beneficiary provider or supplier that has been paid by a no-fault insurer is higher than Medicaid's, notwithstanding the fact that Medicaid is the payer of last resort, and therefore doesn't pay its benefits until after Medicare has paid.  Medicare's priority right of recovery from insurance plans that are primary to Medicare, does not violate the concept of Medicaid's being payer of last resort.  Under §1862(b)(2) of the Act, Medicare's ultimate statutory authority is not to pay at all (with a concomitant right to recover any conditional benefits paid) where payment can reasonably be expected by a third party that is primary to Medicare.  Where the third party pays right away, Medicare makes no payment to the extent of the third party payment.  Delay of the third party payment does not change Medicare's ultimate obligation to pay the correct amount, if any, regardless of any Medicare payments conditionally made.  Thus, if the third party pays less than the charges, Medicare may be responsible to pay secondary benefits.  And if the third party pays the charges, Medicare may not pay at all.  Pro-rata or other sharing of recoveries with Medicaid would have the effect of creating a Medicare payment where none is authorized under the law or improperly increasing the amount of any Medicare secondary payment.

Moreover, the right of Medicaid agencies to recover their benefits derives from an assignment by Medicaid beneficiaries to the States of their rights to third party reimbursement.  Since the beneficiary can assign to the State a right no higher than his own, and since Medicare's statutory right is higher than the beneficiary's, Medicare's right is higher than that assigned to the State.

Thus, where both Medicare and Medicaid are seeking reimbursement from an insurer, inform the insurer that it must first reimburse Medicare before it can pay any other entity, including a State Medicaid agency.  Where a beneficiary, provider or supplier receives payment from an insurer, inform the beneficiary, provider or supplier that it is obligated to refund the Medicare payment up to the full amount of the insurer's payment before any payment to the State Medicaid agency.

Only after Medicare has recovered the full amount of its claim does the beneficiary, provider or supplier have the right to reimburse Medicaid or any other entity.

If a State Medicaid agency is reimbursed from an insurer's payment before Medicare is, ask the State agency to reimburse Medicare up to the full amount the agency received. Explain the legal basis for Medicare's right to recover.  If the State refuses to reimburse you in full, refer the case to the RO. The RO's recovery actions may include offset of Medicare's claim against any Federal Financial Participation funds otherwise due the State.  Tell the insurer to reimburse Medicare first in future cases involving claims by Medicare and Medicaid.

4.
Coordination with Other Contractors.--Coordinate your determination regarding insurance coverage and/or your recovery efforts with other contractors.  If you have information that other contractors may have received claims for expenses related to the same injury, notify them of any development or recovery action you undertake.  See §3419.9.
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C.
Action if Payment Has Been Made Under No-Fault Insurance.--

1.
General.--If you are aware when you are processing a Medicare claim that payment has been made either to the provider or to the beneficiary under no-fault insurance, deny the claim unless secondary Medicare payments can be made under subsection E3. If you learn, after you have paid Medicare benefits, that payment had also been made by a no-fault insurer, the excess Medicare benefits are subject to recovery in accordance with §§3708ff.  Section 3708.2 states when a provider is liable for refunding the primary Medicare payments.  The beneficiary is liable in all other situations.

2.
Amount of Medicare Benefits To Be Refunded Where Payment Has Been Made by No-Fault Insurance.--

(a)
Other Insurer Paid Provider.--Upon receipt of information that a  no-fault insurer paid a provider for services previously paid for by Medicare, determine the amount of Medicare secondary benefits payable on the claim.  Recoup from the provider any portion of the amount Medicare paid in excess of the amount of Medicare secondary benefits payable, subject to the overpayment recovery tolerance in §3709.2.  Where no Medicare secondary benefits are payable, recover the gross amount payable by Medicare.  If this amount includes any deductible and coinsurance, instruct the provider to return such amounts to the beneficiary.  (See §3489.2 B.4 where the provider did not file a proper claim.)

(b)
Other Insurer Paid Beneficiary.--If a no-fault insurance payment was made to the beneficiary, recover the amount of primary benefits you paid in excess of any secondary Medicare benefits payable. Regulations permit reducing that amount to allow for the beneficiary's costs in procuring no-fault benefits only in cases where the claim was in dispute (i.e., the no-fault insurer at first would not pay and only after an attorney intervened was payment made).  If the beneficiary claims procurement costs for the no-fault benefit, combined with procurement costs to obtain liability insurance payments, secure a breakdown between the two.

D.
Allowance For Procurement Costs.--

1.
Medicare Payments Less than Settlement.--If Medicare payments are less than the judgment or settlement amount, the recovery is computed as follows:

o
Determine the ratio of the procurement costs to the total judgment or settlement payment.

o
Apply the ratio to the Medicare payment.  The product is the Medicare share of procurement costs.

o
Subtract the Medicare share of procurement costs from the Medicare payments.  The remainder is the Medicare recovery amount.

2.
Medicare Payments Equal or More than Settlement.--If Medicare payments equal or exceed the judgment or settlement amount, the recovery amount is the total judgment or settlement payment minus the total procurement costs.
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3.
HCFA Incurs Procurement Costs.--If HCFA must bring suit against the party that received payment because that party opposes HCFA's recovery, the recovery amount is the lower of the following:

o
The gross amount payable by Medicare.  

o
The total judgment or settlement amount, minus the party's total procurement cost.

E.
No-Fault Insurance Does Not Pay in Full.--

1.
Insurance Pays Service Benefits.--If the amount of payment for particular services under no-fault insurance is less than the provider's charges but is deemed payment in full under State law, Medicare benefits are not payable.  The insurance payment constitutes a service benefit; i.e., the payment constitutes full discharge of the patient's liability to the provider.

2.
Other Situations.--In other cases, no-fault insurance may not pay the provider's charges because the beneficiary's total medical expenses exceed the dollar limit of the coverage, or because of some other coverage limit, deductible or coinsurance applicable to all policyholders.  (See §3489.4.)

A provider of services or any other facility may not charge a beneficiary or any other party for Medicare covered services, if the provider or facility has been paid by a no-fault insurer an amount that equals or exceeds the gross amount payable by Medicare, as defined in subsection 3.  This prohibition is based on the terms of  their Medicare participation agreements, under which a provider may bill a Medicare beneficiary only for deductible and coinsurance amounts and for noncovered services.  (See §§3005, 3005.1 and 3313.)

If you have reason to question the correctness of the amount shown on the Medicare claim as having been paid by no-fault insurance, confirm the amount with the insurer or beneficiary.  A copy of a no-fault insurer's explanation of benefits is the best evidence.  If the beneficiary does not submit this or other satisfactory evidence, contact the insurer by phone or letter to ascertain what payments have been made.

3.
Secondary Medicare Payments.--If a no-fault insurer pays for Medicare covered services an amount which is less than the provider's charges and less than  the gross amount payable by Medicare (without considering the effect of the Medicare deductible or coinsurance or the payment by the insurer), and the provider is not obligated to accept the insurance payment as payment in full, Medicare secondary payments can be made.  The Medicare secondary payment is the lower of:

o
The gross amount payable by Medicare minus the amount paid by the no-fault insurer for Medicare covered services; 

o
The gross amount payable by Medicare minus any applicable Medicare deductible and coinsurance amount;
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o
The provider's charges (or the amount the provider is obligated to accept as payment in full, if that is less than the charges), minus the amount payable by the no-fault payer; or

o
The provider's charges (or the amount the provider is obligated to accept as payment in full if that is less than the charges), minus the applicable Medicare deductible and coinsurance amounts.

NOTE:
The gross amount payable by Medicare is (1) the current Medicare interim reimbursement amount (as defined in §3683) for services reimbursed on a reasonable cost basis without considering the effect of the Medicare deductible and coinsurance and the payment by the no-fault insurer or (2) the Medicare payment rate (as defined in §3685) for hospitals reimbursed on a prospective payment basis without considering the effect of the Medicare deductible and coinsurance and the payment by the no-fault insurer.

F.
Conditional Primary Medicare Benefits.--Conditional Medicare payments may be made in no-fault cases under the following circumstances:

o
The beneficiary has filed a claim with the no-fault insurer, and you determine that the insurer will not pay promptly (i.e., within 120 days of receipt of the claim) for any reason except when the no-fault insurer claims that its benefits are only secondary to Medicare ; or 

o
The beneficiary, because of physical or mental incapacity, failed to meet a claim filing requirement of the no-fault insurer.

When such conditional Medicare payments are made, they are made on condition that the beneficiary will reimburse the program to the extent that payment is subsequently made by the no-fault insurer. When making such payments, notify the beneficiary and the insurer of the requirement for repayment.  (However, your failure to do so does not relieve them of the obligation to refund the payments.)  Ask the insurer to notify you when it is prepared to pay the claim, so that direct refund can be arranged, in accordance with §3489.3B.2.

Flag all cases for possible follow-up action to recover the conditional payments.

An individual's refusal to file a claim with a no-fault insurer or to cooperate with a provider in filing such a claim is not a basis for making a conditional Medicare payment.

G.
No-fault Insurer Denies That It Is Primary Payer.--Denial by an insurer on the ground that Medicare is primary payer may be a forerunner of similar action on multiple claims.  Contact the insurer and explain that under Federal law no-fault insurance is primary payer and Medicare is secondary regardless of the provisions of the no-fault insurance policy or the provisions of the State insurance law. If that does not help, refer the case to the RO.
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3489.4
No-Fault Insurance Does Not Pay All Charges Because of Deductible or Coinsurance Provision in Policy.-- In a number of States no-fault insurers may reduce no-fault insurance benefits by deductible or coinsurance amounts, or may offer the option for such a reduction.  If such contract provisions apply to all policyholders, Medicare pays benefits with respect to otherwise Medicare-covered expenses that are not reimbursable under such a no-fault contract.  Therefore, if a no-fault insurer has been billed and has made no payment because of a deductible or coinsurance, or only a partial payment (e.g., the insurance deductible has been bridged) the provider may bill Medicare and complete the billing form in accordance with §3680.  If no payment was made under no-fault, apply the usual Medicare deductibles and coinsurance in calculating the Medicare secondary payment.
EXAMPLE:
Beneficiary receives outpatient hospital services covered by no-fault insurance.  Total charges are $200.  The no-fault insurer is billed but makes no payment because of $1000 deductible in policy.  Hospital bills Medicare for $200 in accordance with §3680K.

3489.5
State Law or Contract Provides That No-Fault Insurance Is Secondary To Other Insurance.--Even though State laws or insurance contracts specify that benefits paid under their provisions are secondary to any other source of payment or that limit a portion of its benefits to payments only when all other sources of health insurance are exhausted, Medicare does not make payment when benefits are otherwise available.  For example, a state provides $2,000 in no-fault benefits for medical expenses and an additional $6,000 in no-fault benefits are available, but only after the claimant has exhausted all other health insurance.  In such cases, the Medicare law has precedence over state laws and private contracts.  Therefore, Medicare only makes secondary payments after the total no-fault benefits are exhausted.


3489.6
Services Covered Under No-Fault Insurance and Liability Claim Also Filed.--If injuries are covered under no-fault insurance and the individual also files a claim against a third party for injuries suffered in the same accident, a claims determination must first be made by the no-fault insurer before a claim for Medicare benefits can be paid. Conditional Medicare payment may be made to the extent that payment is not made under the no-fault insurance. The payment is subject to recovery under the procedures described in §3419.8, if the individual later receives payment from a liability insurer.

3489.7
Allocation of Recovered Medicare Payments.--If the amount recovered is less than the amount claimed, apply the refund so that available Part A benefits are restored, in the following order:

o
inpatient hospital days first,

o
SNF days second, and

o
other Part A benefits third.

If you have paid for both Part A and Part B services, apply the refund first to Part A expenses in the same order.
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3489.8 
Provider's and Beneficiary's Responsibility with Respect to No-Fault Insurance.--The provider and beneficiary (or his respresentative) are  responsible for taking whatever action is necessary to obtain any payment that can reasonably be expected under no-fault insurance.  Therefore, unless conditional payments can be made under §3489.3F, do not make any Medicare payments until the provider or the beneficiary has exhausted the entire claims process under no-fault insurance.  Conditional benefits are not payable if payment cannot be made under no-fault insurance because the provider or the beneficiary failed to file a proper claim.  (See §3489.1. for definition.) Exception:  When failure to file a proper claim is due to mental or physical incapacity of the beneficiary, and the provider could not have known that a no-fault claim was involved, this rule does not apply.

3489.9
Claimant's Right to Take Legal Action Against No-Fault Insurer.--OBRA of 1986 provides that any claimant has the right to take legal action against, and to collect double damages from, a no-fault insurer that fails to pay primary benefits for services covered by the no-fault insurer where required to do so under §1862(b) of the Act.
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