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Appeals
3780.
APPEALS PROCESS

A.
Entitlement or Emergency Services in Nonparticipating Hospitals.--Refer questions and complaints involving the individual's entitlement to hospital or medical insurance benefits and cases in which there is doubt as to jurisdiction to the SSO for resolution.  Some issues involve the question of whether or not the beneficiary:

o
Has attained age 65 or is entitled to Medicare benefits under the disability or renal disease provisions of the law;

o
Is entitled to a monthly retirement, survivor, or disability benefit;

o
Is qualified as a railroad beneficiary;

o
Met the deemed insured provisions;

o
Met the eligibility requirements for enrollment under the SMI program or for HI obtained by premium payment.

Where the issue concerns emergency inpatient hospital services in a nonparticipating hospital, send the request for reconsideration to the RO for a determination of accessibility.  After the RO makes its determination, it routes the request for reconsideration to the designated intermediary.

Acknowledge any questions and complaints relating to these issues.  Inform the individual that due to the nature of the subject, the matter must be handled by SSA.

If you receive a request for reconsideration filed on Form HCFA-2649, Request For Reconsideration of Part A Health Insurance Benefits, that involves either an entitlement issue or emergency services as described above and which was sent to you in error by an SSO, transfer the HCFA-2649 to the proper office as specified in §3782.6.

B.
Services in a Participating "Excess Cost" (§223) Provider.--

1.
Emergency Services.--Under certain circumstances a provider designated as an "excess cost" provider may charge beneficiaries for excess costs over Medicare reimbursement.  It may not charge for emergency services.  A beneficiary may dispute a provider decision to bill for services as nonemergency.  If you receive a request for reconsideration of an RO determination that services did not constitute emergency services, search your records for any data that might bear upon the matter and forward it to the RO along with the request for reconsideration.  If you are conducting a reconsideration of the same claim, forward legible copies of any pertinent material.  If a PRO is conducting a reconsideration of the emergency services, forward the request for reconsideration to the RO with a notation that records potentially relevant to the reconsideration have been requested from the PRO and will be forwarded as soon as they are received.  Request all pertinent data from the PRO and forward it.  If there has
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been an appeal beyond the reconsideration stage on a coverage issue, notify the RO that potentially relevant information is in the possession of some other office such as OHA.

2.
Beneficiary Complains About Charges.--Where a beneficiary complains that an excess cost provider is charging more than the allowable excess cost, there is no appeal.  Refer such complaints to the RO for investigation and corrective action.

C.
Provider Hearing on Reasonable Cost Determination.--A provider has the right to request a hearing on your determination of reasonable cost.  (See Code of Federal Regulations, title 20, Chapter III, Part 405, '§405.l800ff.)  Details of the provider appeals procedure are in Part 2, Chapter VII.


Part A Appeals
3781.
STEPS IN THE APPEALS PROCESS

A claimant dissatisfied with your initial determination is entitled by law and regulations to specified appeals.  The first level of appeal is Reconsideration (42 CFR 405.700, et seq.). If the claimant is dissatisfied following Reconsideration and the amount in controversy is at least $100, the claimant is entitled to a hearing before a Federal ALJ (§1869(b)(2)(A) of the Act).

NOTE:
See §§3790 ff. if a PRO determination is involved.

If the dissatisfaction continues after the ALJ's decision, the party may request the Appeals Council (AC) to review the decision.  The AC may, on its own motion, review an ALJ decision.  After AC review or its denial of review, a party who is dissatisfied may file a civil action in the U.S. District Court for a review of the final administrative decision if the amount in controversy is $1,000 or more.

A.
Adjustments.--Following an initial determination, you may receive an oral or written inquiry concerning your determination.  If an error was made that adversely affected payment but does not require medical review and that if corrected, would result in payment, process an adjustment chargeable to the initial claims processing.  Where there is an adjustment, notify the claimant that you are revising the initial determination.

If the adjustment constitutes a partial reversal, inform the claimant that you will conduct a reconsideration if he is dissatisfied with the revised determination.  If the contact is a formal written request for reconsideration, notify the claimant that you are proceeding with the reconsideration and will notify him/her of the results.

NOTE:
If MR is required, treat it as a reconsideration.

B.
Reopenings and Revisions.--Refer to §3799.
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C.
Reconsideration.--A reconsideration is a reevaluation of the facts and findings of a claim by a separate entity within your organization (e.g., Reconsideration Unit) to determine whether the initial decision was correct and to make appropriate revisions.

3781.1
Initial Determinations with Respect to Beneficiaries.--An initial determination with respect to a beneficiary is any determination concerning a request for payment under Part A relating to:

o
Coverage of furnished items and services;

o
Amount of the deductible;

o
Application of the coinsurance provision;

o
The number of inpatient hospital days used towards the 190-day lifetime limitation of inpatient psychiatric hospital covered days;

o
The number of lifetime reserve days utilized;

o
The number of SNF days utilized;

o
The physician certification requirement;

o
The request for payment requirement;

o
The beginning and ending of a benefit period, including a determination made under Presumptions 5 through 7 (specified in §3035.B.2);

o
The medical necessity of the services;

o
A determination with respect to the limitation of liability provision (see §1879 of the Act); and

o
Any issue(s) affecting the amount of benefits payable, including overpayments and underpayments.

3781.2
Provider's Right to Appeal Certain Initial Determinations.--Section 1879(d) of the Act establishes that the provider has a limited right to challenge, through the appeals process and the courts, your decision that items or services furnished are not covered because they are not reasonable and necessary, were not intermittent, did not constitute custodial care, and the patient was not homebound.  Such challenge may be made only if the ultimate liability rests with the provider or, under certain circumstances, with the beneficiary.  The provider may appeal an initial determination only if:

o
Items or services are not covered because they are not reasonable and necessary or constitute custodial care;

o
Either the beneficiary or the provider knew or could reasonably have been expected to know that they were not covered; and

o
The beneficiary has been found not liable for the cost of the service(s) under limitation of liability, or indicates in writing that he/she does not intend to request reconsideration of your initial determination.

If the beneficiary appeals your initial determinations, the provider is made a party to the appeal.

3781.3
Situations Where Provider May Initiate Appeal.--A provider may initiate an appeal only if the ultimate liability rests with it or with the beneficiary and the beneficiary will not exercise his/her appeal rights.  A determination is made that the beneficiary will not exercise his/her appeal rights if:
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o
The beneficiary's liability was not waived for a portion of the items or services and the beneficiary has stated in writing that he/she does not intend to request a reconsideration; or

o
The beneficiary's liability was entirely waived in the initial determination.

3781.4
Appeals That Involve an Adverse Utilization Review Committee (URC) Decision.--A decision rendered by a URC is essentially a medical decision made by the provider to assure proper utilization of inpatient facilities.  Inherent in such a decision are certain coverage implications for the program, e.g., that the individual required only a noncovered level of care or that no further care of any kind was necessary.  While the findings of the URC are evidence which must be considered in making a determination and must give great weight, they are not HCFA determinations.  Therefore, the beneficiary may not appeal to HCFA either the URC's findings or any provider actions resulting from such findings (e.g., a request by the hospital to the beneficiary to leave).  If the provider has internal appeal procedures, the beneficiary may appeal to the provider.

While the URC is responsible for making a medical finding, you are responsible, under the term of your contract with the Secretary, for determining the coverage of services on a claim.  In most cases, through an exchange of information among institutions, physicians, URCs, and your medical staff, the medical finding made by the UR committee and the coverage determination coincide.  Regardless of whether the adverse coverage determination was precipitated by a negative finding of a URC, the beneficiary has a right to file a request for reconsideration.

3781.5
Time Limits for Filing Appeals.--The time limit for filing a request for reconsideration is 60 days from the date of receipt of the utilization notice or denial letter, whichever is later.  (See §3781.7 for clarifications and exceptions to this rule.) The reverse side of all notices of utilization furnishes an explanation of the time limit.  If benefits are not payable, a disallowance letter refers to the 60 day time limit.  (See §3721.)  The time limit for filing a request for ALJ hearing is 60 days after the date of receipt of the reconsideration notice.  The time limit for filing for a review by the Appeals Council of the decision of the ALJ presiding at the hearing is 60 days from the date of receipt of the notice.  The time limit for filing for judicial review is 60 days from the date of the Appeals Council's decision.  A request filed with you is considered to have been filed with SSA as of the date you received it.

Compute the 60-day limit for requesting a reconsideration and a hearing by allowing 65 days from the date of the previous notice.  This allows a 5-day period for mail delivery.

These time limits may be extended if good cause is shown.  (See §3781.6.)  When a reconsideration request appears to be filed late, make a finding of good cause using the guidelines in §3781.6 before taking any other action on the reconsideration.  (If the request is for a hearing, the ALJ makes the good cause determination.  If the request is for Appeals Council review, the Appeals Council makes the determination.)
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3781.6
Finding Good Cause for the Late Filing of Reconsideration Requests.

A.
General.--If a reconsideration request is filed late, resolve the issue of whether good cause exists for the delay prior to taking any other action.

The time limit for filing for reconsideration is 60 days from the date of receipt of a utilization notice or denial letter, whichever is later.  Allow 5 days beyond the date of the notice for mail delivery.  (See subsection B.)  For example, a beneficiary who received a notice dated June 15, 1988, had through August 19, 1988 (60 days from June 16 through August 14 plus 5 days for mail delivery) to file timely.  If, however, the request is filed late and you determine that good cause exists, accept the reconsideration and handle it as a regular case.

B.
Establishment of Time Limit for Filing.--Compute the end of the 60 day period as follows:

o
Full Denial.--When the initial determination was a full denial, count the 60 days from the date of receipt by the party of the determination, normally 5 days after the mailing date of the denial notice.  Ordinarily, a copy of the notice will have been attached to the reconsideration request form by the claimant or by the SSO.  However, since some beneficiaries will not keep the notice or include it with the reconsideration request, it is essential to have a copy of the HCFA-l954 in your file.  (See §3721.)

o
Partial Denial.--When an initial determination was a partial denial, count the 60-day period from the date the party receives the utilization notice, normally 5 days after the mailing date of the notice.  (Although the beneficiary will also have received a HCFA-1955, count the time limit from the later utilization notice because this notice contains an appeal paragraph.)  

If neither notice is attached, deem the request to be timely if it is filed within 6 months of the date of the partial denial notice (HCFA-1955).  For this reason, it is essential to have a copy of the HCFA-1955 in your file.  (See §3721.)  When the partial denial notice is used to establish timely filing, 6 months is allowed to assure that the beneficiary is given at least 60 days from the date of the utilization notice.  Normally the utilization notice is not mailed simultaneously with the HCFA-1955, since all processing must be completed before the utilization notice is prepared.  (In a rare case, the beneficiary may affix attachments indicating the partial denial notice was sent after the date of the utilization notice.  If this occurs, count the 65 days from the later date.)

o
Alternative Method in Full or Partial Allowance Cases.--Apply this method where the utilization notice is not attached to the request and the request was filed more than 6 months after the date of the notice of utilization or HCFA-1955.  Develop the case for good cause without requesting the information from HCFA as described in the
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preceding paragraph.  If you find good cause, process the reconsideration.  Annotate the HCFA-2649 in Item 10, Remarks, of page 2 "timely filing questionable" and explain the reason for good cause.

o
Beneficiary Alleges Later Date of Receipt.--Where the beneficiary establishes that he could not have received the notice advising him of his appeal rights until a date later than the presumed delivery date (e.g., beneficiary was away from home for an extended period), count the 60 days from the earliest date on which receipt could reasonably be established.

C.
Conditions Which Establish Good Cause.--Good cause may be found when the record clearly shows, or the claimant alleges and the record does not negate that the delay in filing was due to one of the following:

o
Circumstances beyond the individual's control, including mental or physical impairment ( e.g., disability, extended illness), or significant communication difficulties;

o
The death of the individual or his advanced age (advanced age is met automatically if the individual attains age 75 prior to the date services began in the contested claim);

o
Incorrect or incomplete information about the subject claim furnished by official sources (SSA, you, or the carrier) to the individual, e.g., whenever a beneficiary is not notified of his appeal rights or the time limit for filing;

o
Delay resulting from efforts by the individual to secure supporting evidence, where the individual did not realize that such evidence could be submitted after filing an appeal;

o
Unusual or unavoidable circumstances, the nature of which demonstrate that the individual could not reasonably be expected to have been aware of the need to file timely; or

o
Destruction by fire, or other damage, of the individual's records, when the destruction was responsible for the delay in filing.

NOTE:
When the beneficiary's claim is being handled by a representative (§3789), these conditions apply to the representative.

D.
Procedure to Establish Good Cause.--When a request for reconsideration is filed after the expiration of the time period, utilize the following procedures:
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o
If the request contains the reasons for delay (or other evidence which establishes the reason), base the determination of whether good cause may be found primarily on the statement.  When there is no adequate statement and there is no other sufficient evidence in the file, obtain an explanation of the reason(s) for delay from the claimant through the use of the HCFA-1980, Carrier or Intermediary Request for Assistance.  (See §3706.)

o
Annotate the HCFA-2649, Request for Reconsideration of Part A Health Insurance Benefits, in Item 10 on page 2 with the remark "60 days expired."  Where the alternative method for finding good cause is used, enter the remark "timely filing questionable."

o
Make the good cause finding on the basis of a review of the statement by the beneficiary or his representative of the reasons for delay, any other evidence already in file or received with the request which relates to the late filing issues, and any documentation in file regarding the particular claim.  (Additional documentation regarding the claim need not be requested from the provider until the good cause finding is made.)

o
Where the reasons for delay are not controverted by other evidence and/or are substantiated by the record, accept the statement as written in finding good cause.  If evidence in the record leads you to doubt the veracity of the statement, refer the issue using the HCFA-1980 to the SSO for an investigation.  The SSO will obtain a statement for the beneficiary on an SSA-795, Statement of Claimant or Other Person.  Evidence that a proper notice was mailed is not sufficient reason to conclude that the notice was received.

o
On the HCFA-2649, page 2, in Item 10, Remarks, enter the reason for the delay and your finding relative to good cause.

E.
Examples of Situations Where Good Cause Exists.--Following are examples of cases where good cause for late filing is found.  This list is illustrative only and not exclusive.

o
Beneficiary was hospitalized and extremely ill, causing a delay in filing. Statement indicates that he planned to file for reconsideration.  Request was filed fewer than 60 days late.  Find good cause by reason of extended illness or disability.

o
Beneficiary is deceased.  Her husband, who would be the likely person to file as her next of kin, died during the 60-day period.  Request was filed 2 months late by the deceased husband's executor.  Find good cause by reason of the death of the representative.
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o
Beneficiary is 76 years old and is not represented. Find good cause by reason of advanced age.

o
Evidence substantiates that the beneficiary was collecting additional documentation prior to filing.  Find good cause by reason of lack of awareness that evidence could be submitted after filing.

o
Beneficiary is deceased.  His wife, who would be the likely person to file as his next of kin, is not fluent in English and did not comprehend the denial notice.  Her daughter-in-law filed immediately on learning that no appeal had been made.  Request was 3 months late.  Find good cause by reason of circumstances demonstrating that the individual could not reasonably be expected to have been aware of the need to file timely.

o
The denial notice sent to the beneficiary did not specify the time limit for filing for reconsideration.  Find good cause by reason of incomplete information furnished by official sources.

NOTE:
Whenever a beneficiary is not notified of his appeal rights, or of the time limit for filing, good cause must be found.

o
The initial notice denied payment; a subsequently issued HCFA-1533 incorrectly indicated that payment was allowed.  The beneficiary assumed the second notice was correct.  Find good cause by reason of the incorrect information furnished to him.

F.
Where Good Cause Is Not Found.--Where good cause for the late filing of a reconsideration request is not found, advise the beneficiary.  Send a written notice stating that the request for reconsideration has been dismissed and give the reason for the dismissal, e.g., the reconsideration request was not filed within the 60-day time limit as required and good cause was not found for the failure to file timely.  Include an explanation of the initial determination.  Attach a copy of this notice to page 2 of the HCFA-2649.

NOTE:
Where good cause is not established, examine the case to determine whether there would be any basis for reopening and revising the initial determination.  If reopening and revision are undertaken (see §§3799ff.), the notice of dismissal of the reconsideration request need not be sent.

3781.7
Assisting Handicapped Beneficiaries.--If you become aware that a beneficiary may have trouble filing an appeal because of a handicap, offer to assist in the filing process.  Complete the Reconsideration Request from information taken over the telephone, and mail it to the beneficiary to sign and return.  If you determine the beneficiary needs additional assistance to file, provide it.
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