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Making the Reconsideration Determination
3784.
EVALUATING THE EVIDENCE AND MAKING THE RECONSIDERATION DETERMINATION

The reconsideration reviewer makes a new, independent, and thorough evaluation of the evidence and prior findings.  On reconsideration, the reviewer does not rely on any screening assumptions, presumptions, or tolerances.  Rather, the evidence in file must be sufficient to convince the reviewer and support the finding of the fact that the services were or were not covered under the law.  The reconsideration process, therefore, is not a mechanical application of the same screening guides and tolerance rules that were used in arriving at the initial determination.  Consider all the facts pertaining to the claim as a whole to reach the reconsideration decision.  

A.
Obtaining an Independent Review.--If possible, maintain a separate and distinct unit to process reconsiderations; however, you may use experienced claims reviewers who have had no part in the initial adjudication of the particular claim for which the reconsideration request has been filed. Give the reconsideration reviewer complete independence to revise the initial determination, if appropriate. 

If you have more than one physician-consultant involved in the Medicare claims process and the case must be reviewed by a physician under the guidelines in subsection B, a physician-consultant not involved at the initial processing level should review the claim. If, however, you have only one physician-consultant, the case may be referred to him or her again for expert medical opinion evidence, or to a physician from another program you administer, or to an outside physician consultant.  The evidence is evaluated independently by the reconsideration reviewer, together with all other evidence in the case to make the determination.  A physician having the same specialty as the attending physician is ideal and offers the most persuasive evidence.  

B.
Consulting-Physician Review.--If you judge that the opinion of a physician is needed, refer the following types of medical issue cases to your consulting physician for expert medical opinion evidence:

o
Hospital inpatient stay cases in which your reconsideration reviewer concludes that the full denial of the entire hospital stay should be affirmed; 

o
Partial denial hospital cases and all SNF cases in which the amount in controversy (see §3785.l) is over $1,000; and
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o
There is a question concerning the medical facts as presented.  

If the attending physician or the provider has submitted new information, give strong consideration to having the case reviewed by a physician-consultant.  Nonjudgmental issues based on technical or statutory provisions, such as a qualifying hospital stay, extent of available benefits, and exclusions contained in the Coverage Issues Manual, are decided by the reconsideration reviewer.

C.
Processing Additional Evidence.--Process cases where the beneficiary's attending physician has submitted additional evidence (e.g., a statement giving his medical opinion or additional clinical findings) in accordance with the following:

o
Where the attending physician has submitted evidence other than the provider's medical record supporting a covered level of care, and it is consistent with the body of evidence obtained from the provider and any other sources, reverse the initial denial;

o
If the physician's statement that care was "covered" or was "skilled nursing care" is not supported by the medical facts described in the rest of the evidence obtained, and that evidence established that the services were not covered under the program, affirm the initial denial decision;

o
Where the physician submits evidence which is consistent with the preponderance of the evidence obtained from the provider, although there may be some isolated facts, which in the absence of the remaining evidence would support a denial (e.g., the nurses' notes indicate that the patient was able to sit up, the doctor's orders show: "may soon be ready for discharge"), give the physician's evidence sufficient weight to overcome the reviewer's doubts regarding reimbursement for the services;
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o
If the attending physician has submitted a statement, but in light of the other evidence, a conflict exists so that the reconsideration reviewer is unable to draw a conclusion regarding the coverage of the services, request the attending physician to clarify the matter.  If the physician does not respond, the provider may be able to furnish clarifying information.

D.
Documentation Resulting from Physician's Review.--Upon completion of your consulting physician's review, each case should contain the following:

o
A summary of the pertinent facts obtained from the medical record (this may be written by the nonmedical reconsideration reviewer, a nurse or other medical reviewer or the consulting physician).  Any reports or summaries must be signed by the person preparing the report, with identifying professional titles (e.g., M.D., R.N.). Consulting physicians must furnish their qualifications upon request; 

o
A statement of the medical significance of the facts; and 

o
A convincing rationale in which the reasons for the physician's conclusion are explained.  (These items may be prepared by a nonmedical person in consultation with the physician but the rationale must be signed by the latter.) A mere statement of the consulting physician's conclusion pertaining to the coverage issue adds very little to the evidence in the case.  The conclusion must be related to the beneficiary and the facts of the case.  The rationale must state why the specific denied service was not medically necessary for that beneficiary.

Do not affirm or reverse a reconsideration case where a conflict of evidence exists.

3784.1
Evaluating the Evidence.--The reconsideration reviewer examines the evidence with an open mind.  How much weight the reviewer gives to one piece of evidence as compared to another depends upon its factual content relative to the primary issue.  (For example, the treating physician's opinion that the beneficiary needed a covered level of care, while given considerable weight, is not conclusive in the face of other evidence to contrary, e.g., nurses' notes showing that the beneficiary only needed assistance in meeting the activities of daily living.)  What the reviewer looks for is evidence and rationale that is clear and convincing.  
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If the reviewer is not convinced, or believes that additional evidence is needed to establish the facts, obtain the additional evidence.  Such evidence might be obtained by soliciting the attending physician to answer specific questions in writing.  Where, after careful and reasonably complete documentation, the question of coverage is still in doubt, pay the claim.

A.
Consultation With HCFA.--In reconsideration cases in which a question of law or policy arises which is not provided for in instructions, request advice from HCFA.  Direct such requests to the appropriate RO.  In very complex cases, forward the reconsideration file with your inquiry.

B.
Correctness of Initial Determination Is Questioned.--On occasion, an independent review of an initially denied portion of a stay may raise questions as to the correctness of the initial decision. It is not intended that the appeals procedure be used as a vehicle to audit favorable initial determinations to the detriment of the party which is appealing the denied portion of the claim.  Since the beneficiary and the provider would have been notified that part of the stay and services were covered, a subsequent reversal of the initial favorable action could generate serious problems affecting not only the beneficiary and the provider, but you and HCFA.

A reconsideration determination more adverse to the party than the initial determination might cause the party to feel penalized for requesting that the claim be reconsidered. Very sensitive questions could be raised as to why such corrections are made only when the party is appealing the denied part of the claim.  In addition, negative conclusions regarding the integrity of the initial adjudicative process might be drawn.  Undertake every effort to dispel such impressions.

3784.2
Review Prior to Reversal of Initial Payment Determination.--To assure that the closest professional attention is given to reconsideration cases which appear to warrant a reversal of the initial payment decision, make the following multi-level review procedure part of your claim processing operation before the reconsideration determination is completed.

Review the file carefully to determine whether there was any evidence that supported the decision with respect to the prior allowed services.  The reconsideration reviewer uses the adjudication principles which existed when the initial decision was made.
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If the issue is a medical one, consider referring it to your consulting physician for an expert medical opinion.  If the reviewer cannot justify the initial payment decision in whole or in part, refer it to your consulting physician for an expert opinion on whether the initially approved stay was, in fact, covered.

Where a case has been reviewed as indicated, and despite documentation the question of coverage is still in doubt, let the initial payment decision stand.

3784.3 
Preparing the Determination.--

A.
Contents of the Determination.--Include:

o
A brief introductory statement indicating that a reconsideration was conducted;

o
A brief restatement of the issues;

o
Your determination;

o
A succinct rationale explaining your decision;

o
Explanation of waiver of liability (if it applies);

o
Liability determination;

o
Further appeal rights if the amount in controversy exceeds $100; and

o
Statement that copies of laws, regulations, policies, upon which the decision was based is available upon request.

Write the determination using the guide determination outlines and standard paragraphs furnished by HCFA whenever possible.  Individual case circumstances may warrant certain adaptations in the standard material.  Exercise judgment in these cases.

In all cases, make it clear that a fair and reasonable evaluation took place.

B.
Rationale.--The rationale portion explains, based on the law, regulations, guidelines, and the facts, the reasons for the decision reached.  The rationale describes the weight attributed to those items in the medical evidence determined to be significant in arriving at the decision.  Reconcile any significant inconsistency or conflict. Be fully responsive to the beneficiary's and, if applicable, the attending physician's allegations. Relate the rationale to the beneficiary, i.e., do not use a statutory citation as your sole rationale.  Explain how the citation relates to the claim and to the beneficiary.

C.
Sensitive Issues.--The inclusion of sensitive medical information, such as that regarding psychiatric illness or malignancy, requires special care.  If the harmful evidence is material to the case, but the beneficiary's physician has stipulated that it is not to be revealed to the beneficiary, ask the beneficiary to designate a representative, such as an attorney or physician, to receive the determination and insure that the beneficiary's best interests are represented without disclosing the information to the beneficiary.
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Completing the Determination.--

NOTE:
A reconsideration decision that noncovered care will be totally or partially paid under the waiver of liability provision requires a full determination and cover letter since the coverage decision remains unfavorable, and any subsequent payment is not considered a reversal.

A.
Signature.--The reconsideration determination and/or notice bears the signature of the supervisor of the person writing it. (Use Exhibit 5.)

B.
Copies.--Prepare at least three copies.  The original goes to the party which initiated the reconsideration request, place one in the case file, and keep one copy. Additional copies are required if there is another party involved.

3784.5
 
Notice of Further Appeal Rights.--

A.
Beneficiary.--The notice of the reconsideration determination notifies the beneficiary that if he believes that the determination is not correct and the amount of benefits in question is $100 or more, he has a right to a hearing.  The hearing must be requested within 60 days of the date of receipt of the reconsideration notice.  If you receive any post reconsideration determination correspondence requiring a reply, include in your reply, a statement informing the beneficiary of his right to a hearing, the date of the original reconsideration determination notice, and an appropriate explanation where the time limit has expired or is nearing expiration.  (See §3781.6.)

B.
Provider in Waiver of Liability Cases.--A provider dissatisfied with the reconsideration determination made pursuant to its request, or to which it is a party, has the same right to a hearing as the beneficiary, providing that statutory requirements are met.

NOTE:  See §§3790ff. if a PRO determination is involved.
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