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3794.4
Hearing Officer (HO).--

A.
Authority.--The HO occupies a significant position in the administrative appeals process.  Authority of the HO is limited to the extent that he must comply with all provisions of title XVIII of the Act and regulations issued thereunder, as well as with HCFA rulings, general instructions and other guides.  The HO may not overrule the provisions of the law or interpret them in a way different than HCFA does when he disagrees with their intent; nor may he use hearing decisions as a vehicle for commenting upon the legality, constitutional or otherwise, of any provision of the Act or regulations.

B.
Qualifications and General Responsibilities.--You may designate as a HO an attorney or other qualified individual with the ability to conduct formal hearings and with a general understanding of medical matters and terminology.  The HO must be independent and have a thorough knowledge of the Medicare program and the statutory authority and regulations upon which it is based, as well as rulings, policy statements, and general instructions issued by HCFA.

The HO must not have been involved in any way with the determination in question and neither have advised nor given consultation on any request for payment which is a basis for the hearing.  Since the proceedings are nonadversary in nature, the HO should be particularly responsive to the needs of unrepresented parties.  He/she must protect the party's rights, even if the party is represented by counsel.  The HO must also safeguard the rights of all parties to the hearing while protecting the Government's interest.

The HO schedules the hearing to render a decision within l20 days after receipt of the request.  For the HO to perform his function properly, adequate prehearing preparation is essential.  (See §3794.5.)  The HO brings unusual problems he encounters to the attention of the RO.  He/she differentiates between requests for policy clarification or updates, versus ex parte HCFA opinion with respect to a specific case.  Do not restrict the HO from obtaining clarification from HCFA on policy matters, or from discussing problems with the RO.

The HO exercises control and conducts the hearing with order and dignity, regardless of the type. He/she analyzes and evaluates evidence adduced at the hearing, including testimony, documents or other written evidence included in the record.  He/she encourages the submittal of facts from individuals without causing unnecessary friction, and is objective and free of any influence which might affect impartial judgment.  He/she is patient with older persons and those with physical or mental impairments.  The HO makes an independent and impartial decision, and writes a clear and concise decision memorandum.
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The HO fully documents, in the file, any reasons for delays in holding the hearing or in rendering a decision, if it appears that a decision will be rendered more than 120 days after the request for hearing was received.

The HO considers all relevant and material facts.  The written decision contains a statement of the issues, evidence, rationale, specific findings of fact and a conclusion, within the framework of applicable statute, regulations, and guidelines.

C.
Disqualification of HO.--The HO disqualifies himself from acting in a case in which he might be considered prejudiced or partial; or with respect to any matter in which he has a personal interest; or in which a valid objection is raised by a party. Disqualification is appropriate where a HO was involved in any way in the initial or review determination.

Reluctance to handle a particular case is not justification for disqualification.  Neither is participation in a factually similar or related case.  The HO withdraws only for cogent reasons, keeping in mind primarily the objective that a claimant be afforded the opportunity for an impartial hearing.

Claimants sometimes argue for the HO to be dismissed because he is your employee.  This is not good cause for disqualification.  The U.S. Supreme Court has upheld this principle (Schweiker v. McClure, decided 4/20/82).  The HO indicates that although he is not an officer of the Federal Government he is nevertheless acting on its behalf and must comply with the provisions of the Medicare statute, regulations, and instructions.

If a party to a hearing suggests disqualification of the HO, include the party's request, and its basis, as part of the record.  The record shows how the HO disposed of the suggestion. If the HO, on his own volition or upon objection of a party, disqualifies himself, he prepares and inserts in the hearing file a signed statement explaining the reasons.

If the HO withdraws on his own volition prior to scheduling the case for hearing, notice to the parties of such withdrawal is not necessary.  If the HO disqualifies himself as a result of a party's objection, the HO informs the parties of his withdrawal and that in due course the case will be heard by another HO.  If a notice of hearing is issued prior to withdrawal, the HO notifies all parties in writing, informing them that the date set for the hearing has been canceled (if cancellation is necessary) and that an amended notice of hearing will be forwarded from the HO to whom the case is reassigned. If the motion for withdrawal and withdrawal occur at the hearing, the oral statements made part of the record are sufficient.

If a party's prehearing protest is considered and the HO decides to conduct the hearing, the HO notifies the protesting party in writing, explaining his reasons.  He sends a copy of this notice to any other appropriate party.  If he makes his ruling not to withdraw at the hearing, he includes a statement in the record.
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3794.5
Preparation for the Hearing.--For the HO to be fully informed, he/she must consider certain aspects of the claim prior to the hearing and, preferably, before the notice of hearing is mailed.  The first step in preparing for the hearing is an examination of all the evidence, including material submitted with the hearing request.  Once the HO ascertains the completeness of the evidence and the issues to be determined, he examines the applicable sections of the law, regulations, rulings, policy statements, general instructions and any other formal guides pertaining to the issues.  However, if evidence is not submitted within a reasonable amount of time, the HO conducts the hearing based on the information in file.  Additional information may be submitted during the hearing.

A.
Notice of Time and Place of Hearing.--A claimant who requests either an in-person or telephone hearing must be given adequate written notice of the time and place set for the hearing and information regarding the specific issues to be determined.  Send the notice as promptly as possible, subsequent to your review of the evidence.

If the hearing was requested by counsel or other representative of the beneficiary, notify that person.  

Schedule the hearing to be mutually convenient to the claimant and his representative.  If the beneficiary's representative is attending the hearing on the beneficiary's behalf, conduct the hearing in a location convenient to the representative.  In some instances, a beneficiary's physical condition may require you to schedule a hearing at a hospital or other convenient location, so there is no infringement of the beneficiary's right to a hearing.  In such situations, remind the beneficiary that a telephone or on-the-record hearing is a viable alternative.  

If the hearing is to be in-person or by telephone, send the notice of hearing  at least l4 calendar days prior to the date of the hearing.  Notice content depends on the kind of hearing requested.  If, for example, the party has requested an in-person or telephone hearing, provide sufficient information about the procedures for the parties to prepare effectively.  Explain the beneficiary's right to be represented by a representative of his choice.  Failure to adequately inform the claimant of the nature and purpose of the hearing with specificity as to the points at issue, may result in denying him an essential element of the hearing.  Therefore, phrase this information so the wording can be easily understood by a layman while being technically correct and complete.  

The notice for an in-person hearing must contain the following elements.  The notice for a telephone hearing includes the items with an asterisk.  

*
o
The time of the hearing;

o
The place of the hearing, giving: city, state, street address, floor and designated room;
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*
o
The purpose of the hearing and a statement of the issues;

*
o
A brief statement of the consequences of the proceeding and of the decision which will follow;

*
o
If appropriate, reference to the particular statute or regulation which is authority for the hearing;

*
o
If appropriate, particular procedural rights to present briefs or affidavits in lieu of testimony; right to present oral argument; the effect of abandonment or failure to appear, etc.;

*
o
Right to present oral argument;

*
o
Right to the identity and qualifications of any consultant the HO plans to rely on for expert testimony, and the right to submit written questions to such consultants;

*
o
Parties may be represented by counsel or other representative;

*
o
Parties may bring witnesses;

*
o
Parties to bring or send all evidence in their possession, including pertinent records, documents or other writings affecting the issues; and

*
o
Notification that the beneficiary should promptly notify the HO in writing of any circumstances preventing the beneficiary from participating in the hearing at the time and place cited.

o
If an attorney or other person will be representing the beneficiary, send a copy of an SSA-l696-U4 (Appointment of Representative) with instructions that the form should be completed.

The HO includes a copy of the notice of time and place of hearing in the hearing file.  For an OTR request, instead of the above notice, send a letter acknowledging the request.

B.
Adjournment and Postponement of Telephone or In-person Hearing.--For good and sufficient reason, the HO may fix a new time and/or place for the hearing or adjourn on his own motion upon reasonable notification to the parties.  Good and sufficient reason includes, but is not limited to, sickness of a party, interpreter, or witness; difficulty in scheduling a witness; or a delay in obtaining additional evidence.  Include a statement in the record explaining the reasons for postponing the hearing.
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A claimant may repeatedly request postponement.  The HO evaluates the reasons.  If the HO thinks the reasons are frivolous, he need not grant the postponement.  If, after the third postponement, the HO cannot justify continued rescheduling, give notice to the claimant that a decision will be based on the record.  Include the reasons for your actions and issue the decision based on the record.

C.
Review of the Evidence.--Once a request for hearing has been filed, submit to the HO all evidence pertaining to the claim.  Your rationale for denying a payment request is an issue for the HO to resolve.  Comply with all requests for evidence by the HO.

While the claimant is responsible for securing the needed evidence to establish his claim, the HO protects the claimant's rights by making every effort to insure that sufficient evidence is obtained, particularly when the case is based "on the record".  Nevertheless, if the claimant is a provider, you are not to develop information.  If the claimant is unable to secure necessary information from a provider, assist to the extent you can.

The HO evaluates the evidence in the file and any other that the parties submit before the hearing, from the standpoint of adequacy, to select the evidence to be used as exhibits in the record.

If the HO sees that evidence on some point is conflicting, inconclusive, or wholly lacking, he/she should consider how the desired evidence may best be procured before scheduling the hearing.  Including the need for a consultative physician or other expert.  In order to avoid delay which might result from the absence of a key witness or the lack of some essential evidence, he makes every effort to ensure that all evidence and witnesses will be available.  The HO obtains the necessary additional evidence through appropriate channels from you, the physician, hospital, or other source.

If the HO does not receive the requested evidence or information after two 30 day follow-up requests, he/she makes a decision based on the evidence.  Should he/she receive the evidence after the decision has been rendered, if the amount in controversy is less than $500 he/she may reopen the decision; otherwise, he/she advises the claimant that the hearing is complete, and further appeal must be to an ALJ if the requirements are met.

If necessary, the HO may request the Regional Administrator to issue a subpoena directing a witness to appear and testify.

Because the hearing is relatively informal, evidence may be considered even though it might be inadmissible under rules of evidence applicable to the courts.  The pertinence, materiality, and relevance of the evidence are the controlling criteria with respect to admissibility, rather than the particular form in which it appears.
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Resolve doubts about a particular document as an exhibit by including it.

Determining the issues and selecting the documentary evidence are especially important if the decision is based on the record.  

D.
Telephone Hearing.--Offer a claimant a telephone hearing following an adverse review determination.  Even though the claimant requests an in-person hearing, the HO offers a telephone hearing if the following criteria are met.  

o
Telephone equipment used permits a complete record of the hearing to be made.

o
Hazardous weather, repeated reschedulings by the participants, or the beneficiary's physical health, or long distance travel make an in-person hearing overly expensive and extremely inconvenient to the claimant.  

There are times when the above criteria are met but a telephone hearing is not appropriate.  These are:

o
The beneficiary has again requested an in-person hearing or an on-the-record hearing;

o
Overpayment hearing requests;

o
Hearing requests by providers when claims of more than three beneficiaries are involved, and the beneficiaries may be liable;

o
Witnesses are involved and the telephone equipment available does not permit more than a two-way conversation or a witness is reluctant to participate in a telephone hearing.

At no time may a HO require a telephone hearing.  Telephone hearings are designed only to lower costs and eliminate delays.  

If the above conditions are met, the HO includes an explanation of the telephone hearing option in the "notice of time and place of hearing," and asks the claimant to reply concerning his preference for an in-person or telephone hearing.

All relevant materials in the HO's file are copied, subject only to the guidelines on disclosure, and sent to the claimant prior to the hearing.  Any information in the hearing file, or received subsequently, which may or may not be to the claimant's disadvantage is furnished to the claimant or to his representative.
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If the claimant has evidence to present at the telephone hearing, arrange to receive the evidence before the hearing, acknowledge its receipt, and return a copy to the claimant for use during the hearing.  If evidence is introduced during the hearing, ask the claimant to explain for the record those portions he considers important.  Identify the evidence so that it can be properly associated with the hearing record when received by the HO. Submit the documents as soon as possible after the hearing. The record is kept open until their receipt.  If evidence submitted after a hearing reveals unresolved issues or raises new ones, another hearing may be required.

Send instructions for the telephone hearing to the claimant before the hearing, outlining the procedure to be used and the number to call to start the hearing.  (See §3794.5A.)  If necessary, provide additional information at the time of the telephone hearing.  (See §§3794.8A-3794.8H.)

3794.6
Conduct of an In-Person or Telephone Hearing.--The conduct of the hearing and admission to it are within the purview of the HO who admits the parties and such other persons as he deems necessary and proper.

The HO guides the progress of the hearing, observes witnesses, and develops all the facts necessary to reach a just decision.  In telephone hearings, the HO is deprived of visual cues.  Consequently, use oral cues in guiding the hearing, especially in keeping the participants from introducing extraneous topics.  Build a record on the disputed points which will sustain a decision.  He is primarily responsible for questioning the witnesses and at the same time, ensuring that the parties to the hearing are permitted to ask pertinent questions and provide testimony which has not been previously elucidated.  He may also request the attendance of witnesses whom the parties have not suggested, if their testimony appears to be necessary.  He is charged with the responsibility of setting proper limits, in each case, to the argument which the parties are permitted to make.  If there are two or more participants (parties, consultants, representatives, etc.), the HO asks each to identify himself/herself before speaking.

The control of disorderly or contemptuous conduct rests with the HO.  If difficult situations arise, the HO may exercise appropriate controls, including adjournment.

3794.7
Parties to the Hearing.--The regulations, at 42 CFR 405.802, define the term "party" as "a person enrolled under Part B of title XVIII, his assignee, or other entity having standing in the initial or appellate proceedings."  A party to the hearing is any person (or persons) who was a party to the review or revised determination and any other person whose rights to benefits may be prejudiced by the hearing decision.  These include members of the beneficiary's immediate family or the executor or heirs of a decedent's estate.  The beneficiary who received the medical services is always a party to the hearing, as well as a physician or other person who furnished services and who has accepted assignment.  Further, a physician not accepting assignment, but held liable for indemnification under §1842(l)(1)(A) may be a party.  See §3791.
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A.
Representatives of the Party.--A party to the hearing may appoint an attorney or other individual to act as his authorized representative, unless prohibited by law.  See §3789.

If the appeal involves services that are not reasonable and necessary, requiring you to consider the limitation of liability provisions under §1879 of the Act, the provider representative must waive, in writing, any right to payment from the beneficiary for the services.  Obtain the written waiver even if the claim is initially paid under the waiver of liability provision, i.e., if you find that neither the provider nor the beneficiary was liable.  

A provider representative (including an attorney) cannot charge the beneficiary a fee for such representation.

B.
Waiver of Right to Appear.--If the parties waive their right to an in-person or telephone hearing, make a decision based upon the record.  A waiver of the right to appear can be recorded on the HCFA-l965, Request for Hearing Part B Medicare Claim, or stated in writing and filed with the HO or you.  A waiver may be withdrawn at any time prior to the rendering of the hearing decision. A request for a telephone hearing or an on-the-record decision is deemed to be a waiver of the right to an in-person hearing.
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C.
Disability or Death of Party.--If a party cannot execute a request for payment because of a mental or physical condition, his representative or any other individual acting on his behalf may file the request.  A provider may not represent a deceased beneficiary without a signed authorization from the legal representative of the beneficiary's estate. (See §3008.)  If the party who files a hearing request dies before the hearing or before completion of the record, any individual (immediate family member, executor, etc.) who might be prejudiced by your review determination may request that the HO proceed with the hearing.  If a party to a hearing dies subsequent to the hearing or prior to completion of the record, the HO issues a decision in the regular manner.  If the HO does not know the name and address of the party's next of kin, he/she mails the party's copy of the decision to the last known address.

D.
Other Persons Present at Hearing.--

l.
Witnesses.--A person who attends a hearing as a witness may not insist on testifying, interpose objections, or make comments during the proceeding.  The HO decides the subject matter and scope of the individual's testimony under evidentiary rules applicable to administrative proceedings, allowing considerable latitude and permitting any party or his representative to question any witness following his testimony.

The HO may permit witnesses to remain as spectators either before or after they have testified.  However, the HO excludes any witness whose subsequent testimony might be influenced by what is transpiring, or whose presence might disrupt the hearing.  If the HO determines it to be necessary, he asks a witness to be present at the hearing only during his testimony.  If the HO's pre-hearing review of a case reveals that the expert opinion of a medical or other specialist will be needed, he arranges with you to acquire such expert opinion.  The cost, if any, of a consultative opinion is an administrative cost to be borne by you.  Apart from fees provided for an expert witness or for translation services, there is no provision for reimbursement of fees or other related expenses incurred by hearing participants.

2.
Intermediary Witness.--An employee or a consultant who testifies at a hearing does so with the status of a witness, and he is bound by the restrictions placed on witnesses, despite the fact that an intermediary witness will have specialized information to offer.  The HO follows normal procedures with the witness and avoids informal discussion.

An intermediary witness is occasionally necessary to explain the reasoning behind your initial and review determinations and to answer the claimant's questions.  If a provider expert witness is to be present, the presence of an intermediary consultant of the same specialty may be required to rebut his testimony.
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3.
Interpreters.--A party may be unable to speak or understand English well enough to express himself which  might prejudice the rights of the claimant.  If the HO or the claimant decides that an interpreter is needed, obtain the services of a qualified person.

The interpreter is a technical aide to the HO.  If possible, obtain a professional interpreter.  If the HO uses as a translator, an individual proficient in the foreign language, but with no previous interpreting experience, emphasize the importance of translating as exactly as possible and of refraining from interpolation.  If a party to the hearing is deaf and can utilize the services of an interpreter for the deaf, i.e., someone who can use sign language, obtain the services of a qualified person.  A national registry of qualified people who can sign is available through:

The National Registry of Interpreters for the Deaf

P.O.  Box l339, Washington, D.C.  200l3.

The HO arranges for the translating services through you.  If the hearing is held outside the locality of your office, the HO may ask the local SSO to assist.  The SSO will not hire the interpreter, but will relay information to the HO about available interpreters.  If a professional interpreter is not available, your employee proficient in the language may be used. A SSO located near the hearing site will have an authorized translator among its employees who may be able to provide assistance.

3794.8
In-Person and Telephone Hearing Procedures.--The hearing is nonadversary in nature in that neither you, nor HCFA is in opposition to the party but is interested in seeing that a proper decision is made.  Formal objections and other accepted court procedural tactics are not appropriate. Rules of evidence and proof are less restrictive, and their emphasis is different from those used in court.  The HO's role is that of a trier of the facts.  He considers as evidence any testimony or documentation enabling a fair decision.  During hearings, the HO questions participants to develop evidence and establish facts.  New evidence may be presented throughout the hearing, witnesses may be asked to testify again, parties need not make a final statement, and a party always has the right of rebuttal after evidence adverse to his case has been presented.

A. Rights of a Party at the In-Person or Telephone Hearing.--The rights a party may exercise are:

o
To present oral arguments and/or written statements as testimony;

o
To be represented by an attorney or other qualified individual of choice;

o
To bring witnesses to testify on his behalf;
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o
To bring, and present, evidence in his possession, including pertinent records, documents, or other information affecting the issues;

o
To question witnesses and other parties;

o
To examine the evidence prior to the hearing; and

o
To object to the inclusion of any document in the record.

The parties at the hearing should be aware of these rights at the time the hearing commences.  However, if it appears that a party is not being afforded due process because he is not exercising his rights, the HO reviews them for his/her benefit.

Have the parties inspect the evidence before the hearing, so they may prepare.  However, if the hearing itself is the only time available, have them inspect the evidence before testimony.  The HO or his designee supervises a party examining evidence to insure that nothing is removed, defaced, or added.  When additional information is furnished after the hearing, parties have the opportunity to read and comment upon it.

B.
Opening the Hearing.--The HO formally starts the hearing with an opening statement.  (See Subsection C.)  Before making the opening statement, the HO identifies the parties, their representatives and witnesses, and enters their names, official titles and interest in the record.  The HO introduces himself and his stenographer, and explains that he will preside and that the stenographer will record the testimony.  In lieu of a stenographer, the HO makes a tape recording of the hearing.

Before taking testimony, the HO briefly summarizes its purpose and the issues.  If any party, or his representative, disagrees with the summary of the purpose and the issues, he is heard.  After hearing the reasons for disagreeing, the HO modifies the summary if warranted.

C.
Opening Statement.--The HO begins with an "opening statement".  This sets the tone for the hearing, focuses attention upon its purpose, and explains how it will be conducted.  The HO prepares a written statement of the hearing.  

While the HO draws the contents of the opening statement from the facts of the specific case, he includes:

o
Identification of the hearing by giving the names of the participants, HICN(s), issue(s) involved, and the statement that the hearing is now open;

o
The party's right to a hearing;

o
Identification of the HO in a statement of authorization for conduct of the hearing;
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o
That the hearing will be conducted in an informal manner, and that formal rules of evidence are not applicable;

o
The procedural history concerning pertinent facts and dates, including facts revealed by documents in file, e.g., entitlement to coverage under SMI plan established, deductible met, services covered;

o
The issues to be resolved, the pertinent sections of the law and regulations, and how the issues relate to them;

o
Discussion of the penalty provision for providing false or misleading statements; and

o
Explanation of the formal aspects of the hearing in that:

--
A record of the proceeding will be made;

--
The record will consist of the documentary evidence and the testimony;

--
Only one person will testify at a time;

--
The witnesses may be cross-examined; and

--
The parties may submit a statement or brief of proposed findings at the end of the testimony or after the close of the hearing.

Circumstances may require modification.  Include any relevant occurrence or situation that warrants special mention.

After reading the opening statement, the HO asks the participants whether the opening statement is correct and whether they regard it as accurate.  If any misunderstandings are evident in their responses, the HO clarifies them by suitable explanation.

D.
Oaths, Affirmations, and the Penalty Provision.--The HO has no authority to administer oaths or affirmations.  However, at some point during the opening statement, the HO advises the parties and witnesses of the penalties for perjury or misrepresentation.

Section 1128B of the Act prohibits the making of false statements or representations of material fact in any application for a benefit or payment under title XVIII; the concealment or failure to disclose any facts concerning benefits; or who converts payments made under title XVIII for one person to the benefit of another.  A provider of items or services who takes such action will be found guilty of a felony and may be fined not more than $25,000 or imprisoned for not more than five years, or both.  Any other individual who takes such action will be found guilty of a misdemeanor and fined up to $10,000 or imprisoned for not more than one year, or both. 
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E.
Principles of Questioning.--Usually, the HO does the bulk of the questioning, to facilitate the proceedings by pinpointing the issues and eliminating the irrelevant and immaterial.  Less questioning is needed if all parties are represented by counsel.  Careful questioning helps make a fair and complete hearing decision.  This may prevent the need for a second hearing.  The HO requestions witnesses as necessary.  Generally, the requesting party begins with his testimony or that of his witness(es).

When evaluating the documentation submitted, the HO considers the reliability of the source, the factors present which may limit the impartiality or accuracy of the statements, and whether the evidence is compatible, or in conflict, with other evidence. The HO determines the completeness of the evidence, and, if a difference of opinion exists, whether there is sufficient documentation to make an impartial judgment on the issue.

F. 
Transcript of Hearing.--The HO makes a transcript.  It may either be typewritten or tape recorded, using a cassette.

Ordinarily, there will be little reason to go off the record.  It may be desirable to do so for clarification, simplification, or to eliminate discussion on a matter about which there is no dispute. The record includes an explanation for going off the record if this procedure is used.

When directed by the HO, you, or HCFA, reproduce copies of the hearing testimony and other documentary evidence.  When the RO requests a hearing transcript for sample review purposes, the initial intermediary transcribes the hearing.

If the claimant or his representative request a copy, provide one.  If the claimant requests a typewritten copy, provide it if the claimant pays the cost.  However, waive the charge if the cost is $25 or less, in accordance with the DHHS Privacy Act Regulation (45 C.F.R.  Part 5b.l3).

G.
Continuance.--The following circumstances warrant a continuance:

o
Testimony or a document submitted at the hearing has taken the claimant or party by surprise, is adverse to his interests, and presents evidence which he could not reasonably have anticipated and is not prepared to meet; 

o
The HO enlarges the issues and either the claimant, a party, or the HO needs additional evidence; or 

o
New evidence is submitted during a telephone hearing, so all parties can examine and evaluate it and respond if appropriate.  (See §3794.5 D.)
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If the affected party requests a continuance so that he may present additional oral testimony, the HO grants the request unless other available means of rebuttal are clearly adequate.  Also, the HO continues the hearing if, he discovers the need for testimony from an absent witness who would be available at another time.

H.
Closing.--Some participants may not be aware of the procedure followed.  The HO advises them that he will not give the decision at the hearing.  He or she will write a decision setting this findings, the reasons therefor, and advise the parties that he will make the decision as quickly as possible and send each party and representative a copy.

Before declaring the hearing closed, the HO asks whether there is further evidence to be presented, either immediately or later, and whether the claimant and other parties want to examine any evidence which may have been received.  The HO then states that the hearing is closed.  If, after the hearing is over, the HO receives evidence which could affect the determination, he may reopen the hearing.

3794.9.
On The Record Decision.--Regardless of the type of hearing requested (telephone, in-person, or on the record), the HO prepares and sends to the claimant a decision based upon the facts in the record (OTR), unless one of the following circumstances apply:

o
The OTR would significantly delay the hearing;

o
Oral testimony and cross-examination would clarify the facts; or

o
You cannot provide a different HO for the requested hearing.

If the claimant requested an in-person or telephone hearing, the HO includes as the first paragraph in the OTR decision letter a statement that he has scheduled the requested hearing, but, meanwhile, has rendered this decision based on the evidence in the file.  The HO includes a postage paid, preaddressed postcard for the claimant to return, either confirming the time and date scheduled for the in-person hearing, or indicating that the in-person hearing is not needed.  (If the amount in controversy is $500 or more, the postcard provides for the claimant to indicate plans to proceed directly to the next level of appeal, the ALJ hearing.)  If the claimant does not return the postcard, the HO contacts the claimant to determine any plans to attend the scheduled hearing.  If the HO cannot contact the claimant, the HO does not proceed with the scheduled hearing.

The HO prepares an OTR decision with no option for an in-person or telephone hearing if the claimant requests postponement of the in-person or telephone hearing three times.

In some cases a decision on the record may be contraindicated even though requested by a party. If the HO decides that an in-person or telephone hearing would help make an equitable decision, he notifies the parties of the time and date and explains why the parties should be present.  If the HO takes this action and the parties do not attend, the HO renders a decision on the record.
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3794.10.
Hearing Decision.--As soon as practicable after the close of the hearing, but no later than 30 days after its close, the HO makes a decision based upon the documents, requests, papers, and other written evidence in the hearing record.

A.
Limitations.--The HO's decision must comply with the provisions of title XVIII of the Act and related regulations, as well as with policy statements, instructions, and other guides issued by HCFA.

In accordance with 42 CFR 405.835, the HO's decision is final and binding upon all parties to the hearing unless it is reopened and revised or appealed to an ALJ.  However, the HO's decision is not a precedent decision and does not affect subsequent hearing decisions or alter your payment determinations on future claims.

B.
Actions Prior to Issuing a Decision More Adverse Than the Review Determination.--The hearing decision is a de novo consideration of the claim, including the review determination.  While the appeals procedures are not to be used to audit favorable review determinations to the detriment of beneficiaries, on occasion the HO's decision may be more adverse than the review determination was.  Such a decision may cause the beneficiary to feel penalized for requesting a hearing.  To assure that the beneficiary receives due consideration where an adverse decision appears warranted, the HO reexamines the case to determine whether there is any evidence that supports the prior allowed items or services using the adjudicative principles which existed at the time the initial determination was made.  If a case has been reviewed and the question of coverage is in doubt, the doubt is resolved in favor of letting the review determination stand.  However, if the evidence indicates that items or services are not covered, the HO rules accordingly.

C.
Copies.--The HO mails a cover letter, indicating the results of the hearing with the decision attached, to the last known address of each party or authorized representative.  The HO retains one copy of the cover letter and the decision for his records and incorporates copies in the hearing file.

If a decision has been rendered on an assigned claim and the beneficiary (assignor) has been found liable for the payment, the beneficiary receives a copy of the hearing decision. If an assigned claim involves several beneficiaries who have been found liable for the overpayments, each receives a copy of the hearing decision as it relates to his particular claim.
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3794.11
Content of Hearing Decision.--The decision includes:

o
A statement of the service(s) and issue(s);

o
A summary of the pertinent facts;

o
The decision;

o
A brief explanation of its basis;

o
A statement that copies of the applicable law, regulations, and policy upon which the decision is based are available upon request; and

o
A statement providing any further appeal rights the claimant may have.

The notice must convey the impression that a full and reasoned evaluation took place.

3794.12
Style of Hearing Decision.--The HO writes the decision in a formal and impartial tone, using simple and clear language.  The explanation of the decision must be easily understood.

The HO does not sacrifice accuracy for simplicity.  Where law or regulations support a point in the decision, they are cited.

3794.13
Effectuation of HO Decision.--If a HO's decision results in additional payment to the claimant, notify the HO in writing when payment has been made.

If you think a hearing decision should not be implemented because the HO exceeded his authority, ask the HO to reopen the determination, cite specific applicable law, regulations, and general instructions which support your request.

Contact the RO if uncertainty exists as to whether the HO exceeded his authority.  If the RO agrees that the HO exceeded his authority, ask the HO to reopen the case.  If the matter cannot be resolved at the regional level, the RO contacts:

Health Care Financing Administration, DER

Administrative Appeals and Premium Requirements Branch, BPO

GE7 Meadows East Bldg.

6325 Security Blvd.

Baltimore, MD 2l207.
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