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3786.
SCOPE AND EFFECT OF OHA, SSA ADMINISTRATIVE LAW JUDGE (ALJ) DECISIONS UNDER PART A

A.
Authority of Office of Hearings and Appeals.--The ALJ has delegated authority from the Secretary of HHS  to exercise all duties, functions, and powers relating to holding hearings and rendering decisions in connection with administrative appeals from determinations made under titles II and XI (beneficiaries only for claim determinations) and title XVIII (beneficiaries, and under certain circumstances, providers and suppliers of services) of the Act as amended.  The Appeals Council (AC) is authorized to review ALJ dispositions and may affirm, reverse, or modify such decisions or dismissals.  The AC is composed of approximately 20 members including the Associate Commissioner of the Office of Hearings and Appeals, who serves as the Chairman.

B.
Responsibility of the ALJ.--When a request for hearing is filed, jurisdiction of the case passes to the ALJ.

The ALJ considers the case file presented by HCFA, any additional documentation, and any evidence presented at the hearing by the claimant and his witnesses.  The ALJ may, at his or her discretion, develop additional evidence or ask you to develop additional evidence.
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C.
Effect of ALJ Disposition.--The ALJ disposes of each case either by dismissing the request or by rendering a decision.  The ALJ notifies the claimant in writing of his/her decision/dismissal, places a copy his decision/dismissal in the case file, and sends the case file to you.  If the ALJ changes your reconsideration decision, effectuate the change at the ROs direction after the time limit for the claimant to ask the AC to assume jurisdiction passes, unless the AC assumes jurisdiction. If the AC assumes jurisdiction, take no action until you receive instructions from the RO.

Do not initiate any communication about a particular ALJ decision with the provider involved pending receipt of the notice to effectuate the decision.  However, if a provider requests the status of the case, advise the provider of the ALJ's disposition.

A disposition of a claim by an ALJ is not a precedent opinion.  If the RO requests you to effectuate an ALJ's disposition, effectuate it only with respect to the case to which the disposition applies.  ALJ dispositions (both decisions on the merits of a case and dismissals of requests for ALJ hearing) which are significant may be published by HCFA in the HCFA rulings and other pertinent publications.  The rulings contain precedential case dispositions, statements of policy and interpretations of the law and regulations which you are to follow.  A ruling is not applicable to other cases where the facts are not substantially the same as those in the ruling.  In applying the rulings, consider the effect of subsequent legislation, regulations, court decisions, and rulings. Rulings may be modified or superseded by subsequent rulings.

D.
AC Review of ALJ Dispositions.--A claimant dissatisfied with an ALJ's disposition (including a dismissal of the request for an ALJ hearing) can request the AC of OHA to review the disposition.  While HCFA does not have a similar right to appeal a disposition, each disposition is reviewed closely by HCFA to determine whether it is in conformity with the law and regulations.

The AC may, within 60 days from the date of the notice of an ALJ's disposition, review the disposition on its own motion. This action is discretionary, and no claimant or party dissatisfied with the action of the ALJ can rely on the AC to take this action.  He must file his request for review within 60 days if dissatisfied.

The AC reviews a case on its own motion or grants a request for review if:

o
The ALJ has made a legal error, such as failure to follow the statute, regulations, or a binding HCFA Ruling or national coverage determination;

o
The ALJ's decision is not supported by substantial evidence;

o
There appears to be an abuse of discretion by the ALJ; or

o
There is a broad policy or procedural issue that may affect the general public interest.
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A claimant dissatisfied with the AC's disposition of the claim, may institute action in a Federal district court if the amount in controversy is $1,000 or more.

E.
Effectuating Decisions.--Where the ALJ, the AC, or a Federal Court reverses a reconsideration determination, take the following actions on being advised by the RO to effectuate the decision.  (However, see §3787 for effectuation of reversal decisions, including reconsiderations, where there was subsequent utilization in the same benefit period.)

Notify the beneficiary and the provider (or a nonparticipating, billing, emergency hospital) in writing, based upon the decision of the ALJ, AC, or a Federal Court that the provider will be reimbursed, exclusive of the deductible and coinsurance amounts for the services for which payment had been denied, or that the provider has been found liable under §1879 of the Act (waiver of liability).

Prior to paying a provider of services in fully or partially reversed hearing decision cases, ascertain whether it has been reimbursed for the previously denied services from another source and, if so, withhold the Medicare reimbursement until the claimant has assured in writing that the incorrect collection has been refunded or otherwise disposed of.  

Advise the beneficiary that he should expect refund from the provider if payment in excess of the deductible and coinsurance amounts had been made for the services for which Medicare will pay or for which the provider has been found to be liable.  In beneficiary-filed emergency service claims, send an explanatory notice to the claimant with any payment due as a result of the ALJ's, or AC's decision.

F.
Intermediary Questions About the Appeals Process.--Direct any questions regarding the proper response to an ALJ's request for information or evidence or with respect to effectuation of the disposition of an appeal by an ALJ, the AC or a Federal Court or questions relating to judicial review of a title XVIII Part A case to the RO.

3787.
EFFECTUATION OF REVERSAL OF DECISION WHERE THERE WAS

SUBSEQUENT UTILIZATION OF BENEFITS IN THE SAME BENEFIT PERIOD

NOTE:
For inpatient stays beginning after December 31, 1988, these instructions apply only to SNF benefits, for which there is a 150 day limit, the first 8 days of which require a copayment by the beneficiary of $25.50 per day.

Where you, ALJ, AC, or Federal Court reverses a denial and there was subsequent utilization of benefits in the same benefit period which would otherwise prevent the decision from being fully effectuated, apply the following:

o
Pay as though the claim had been approved initially, i.e., pay the days of service as full days, coinsurance days, or lifetime reserve days, depending
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upon the benefits which were available at the time the services were rendered.  This may result in the creation of an overpayment for the subsequent stay, e.g., where subsequent services which had been reimbursed in full became coinsurance days because an earlier denied stay was allowed. (See §3816D.)  Do not recover such overpayments from any party.  (See §3709.3D.)  Therefore, do not include in the notice to the beneficiary of the reversal decision any reference to the subsequent services or the resulting overpayment.

Although payment is made for the subsequently allowed stay as if it had been allowed initially, the bill is only for the benefit days available at the time of effectuation. Maintain a separate record of amounts paid in such cases so that a proper adjustment may be made in the departmental charges for the provider's final cost settlement.

EXAMPLE:
Mr. D. was a patient at Valley Hospital from July 6, 1987 to August 31, 1987, a total of 56 days.  Initially the program paid for 20 days (from July 6 through July 25) but denied benefits from July 26, 1987 through August 31, 1987, on the basis that the latter services constituted custodial care.  On September 25, 1987, Mr. D. was admitted to State hospital.  State hospital was paid for 63 covered days (40 days in full and 23 coinsurance days). Subsequently, an ALJ ruled that the services furnished by Valley Hospital from July 26, 1987 through August 31, 1987, were covered.

Effectuate the ALJ's decision as follows:  

o
Send Valley Hospital full reimbursement for the entire 56-day stay (20 days initially approved and 36 days approved as a result of the ALJ's decision).  

However, the bill should be for 7 coinsurance days and 29 lifetime reserve days (based on the amount of benefits shown as available on HCFA's records at the time of effectuation). To assure, however, that Valley Hospital receives proper credit in the final cost report, keep a record of the amounts paid so that a proper adjustment may be made to the provider's final cost report.  State hospital is relieved of liability for the resulting overpayment because it was without fault in billing for and accepting the overpayment. The overpayment is not recovered from the beneficiary.

3788.
EFFECT OF COURT DECISIONS

A decision by the Supreme Court of the United States is unqualifiedly binding and is a precedent for all similar cases.  A decision of a lower Federal Court is binding only for that case.  Although other courts within the territorial jurisdiction of the court rendering the decision may use it as a precedent in similar cases, each case must be filed and an individual court decision made.  The Secretary determines whether, and to what extent, the ruling is to be followed in other similar cases.

Where HCFA requests you to effectuate a court decision, whether of the Supreme Court or a lower court, the decision will be effectuated only with respect to that case.  HCFA issues any necessary revisions or modifications of policies for application to other cases. Until received, continue to follow existing instructions.
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3789.

BENEFICIARY'S RIGHT TO REPRESENTATION

A.
Appointment of Representative.--A party to the hearing may appoint an attorney or other individual to act as his authorized representative, unless prohibited by law.

A properly completed Appointment of Representative form (HCFA-1696-U4-see §3799, Exhibit 3) is required if an individual (including an attorney) wishes to act as a claimant's representative in a carrier hearing or further level of appeal.  A beneficiary's attorney is not required to sign the HCFA-1696-U4, but the beneficiary has a representative payee to receive his monthly social security check or has a legal guardian or conservator, treat a request from such a person as a request from the beneficiary and make all contacts through that person.

Honor a request for reconsideration by someone other than the beneficiary or his duly appointed representative if it clearly shows it originated with the beneficiary (i.e., was made with his knowledge).  For example, honor such a request from a Member of Congress.  You may continue to provide a Member of Congress with status information and a copy of the decision on such a case. However, in the rare instance where a Member of Congress expresses an interest to act as the beneficiary's representative in a further level of appeal, an Appointment of Representative must be completed by the claimant and signed by both the claimant and the Member of Congress.

Send notice of any action, request for evidence, or decision to the representative, if one has been appointed.  A representative may exercise any and all rights given to parties on behalf of the person he is representing.  The representative may file or give any appropriate notices for his party.  The representative can obtain information from you, give evidence, make statements about fact and law relating to the case, and make requests or give notice about proceeding before you.  He may sign for the beneficiary only if specifically authorized by HCFA.  The representative may not make false statements, representations, or claims about any material fact affecting any person's rights.

B.
Physician Inquiries.--A physician who writes regarding a denial of Part A benefits, may merely be voicing his disagreement with the determination.  Even when the physician explicitly requests a reconsideration, it does not necessarily mean that he is willing to become the beneficiary's representative and act in pursuing the beneficiary's appeal rights.  If the physician does not indicate that he is acting as the representative, furnish him a complete explanation of your action.  Include a reference that, if the beneficiary wishes to file a reconsideration request, he may do so by contacting a SSO.

On the other hand, if a physician writes and indicates that his patient disagrees with the initial determination and wishes to have a reconsideration, a reexamination, or words to that effect, acknowledge the letter and refer it to the SSO.  That office will undertake the necessary development to have a proper request for reconsideration filed if the beneficiary or his representative desires.  If the physician is willing to act in behalf of the beneficiary, a HCFA-1696-U4 is obtain.
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C.
Beneficiary Representation by Provider.--This provision applies only to title XVIII appeals.  Providers are precluded from representing beneficiaries in the appeal of PRO determinations under title XI.  To be represented by a provider, the beneficiary must execute a form HCFA-1696-U4, in addition to the appropriate appeal  request.  The HCFA-1696-U4 must contain the signed acceptance of an authorized official of the provider being appointed.

When the appeal involves either services that constitute custodial care or are not reasonable and necessary and the limitation of liability provisions under §1879 of the Act apply (see §§3430ff.), the provider representative (attorney or non attorney) must waive, in writing, any right to payment from the beneficiary for the services.  Obtain the written waiver even when the claim is initially paid under the limitation of liability provision, i.e., when you found that neither the provider nor the beneficiary was liable.  This is intended to insure against conflict of interest.

A provider representative (including an attorney) cannot charge the beneficiary a fee in connection with such representation.

The costs incurred by a provider in representing a beneficiary in an unsuccessful appeal are not allowed as reasonable costs in determining the provider's Medicare reimbursement.

3789.1
Beneficiary Incapable of Pursuing Own Appeal.--The file may indicate that the mental or physical ability of the beneficiary is so impaired that there is a prima facie showing of mental incompetency or physical inability to pursue appeal rights.  Consider the request for reconsideration filed on behalf of such beneficiary valid if it is signed by an individual who would qualify to execute a request for payment on behalf of the beneficiary as shown in §3303, except for the provider.  If the file is properly documented, Form HCFA-1696-U4 is not necessary.

3789.2
Beneficiary Deceased.--If the beneficiary is deceased, the request may be filed by the legal representative of the estate.  In the absence of a legal representative, it may be filed by any person who has assumed responsibility for settling the decedent's estate. In such instances, document the file to show the basis for that person's filing the appeal. If the explanation has not been forwarded to you, obtain it through the SSO by form HCFA-1980.  The SSO undertakes the necessary development to ascertain whether the person has, in fact, assumed responsibility for the liabilities and assets of the estate.
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3789.3
Fees Charged for Services Rendered by a Representative.--Section 206(a) of the Act requires that fees for services performed in connection with a proceeding before the Secretary by the representative (attorney or other qualified person) of a beneficiary be regulated by SSA.  Services performed before State or Federal courts, however, are not considered to be proceedings "before the Secretary."  All other fees charged for representing a beneficiary in any proceeding dealing with an asserted right under title XVIII of the Act calling for a decision by an ALJ or the AC, are subject to this provision.

The regulation of fees applies even though a duly appointed representative who rendered services to the beneficiary in a title XVIII matter does not contact you or SSA.  When you become aware that a representative is involved, assure that forms or documents pertaining to the appointment of the representative, reports dealing with actions taken by the representative, and requests for fees for services are sent to the RO with the file.  If the file has been forwarded, send the documents to the RO for association.

In the event that a potential representative contacts you directly on behalf of a beneficiary, inform him of the requirements.  Advise him to contact the SSO to complete the necessary forms if he has not already done so.  

If the beneficiary or the representative volunteers information that the representative's services were performed on a gratuitous basis, document this and put it in the file.
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