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Hearings and Further Appeals
7500.
BACKGROUND

The Office of Hearings and Appeals (OHA) of the Social Security Administration (SSA) conducts hearings. Beneficiaries may appeal any medical necessity or appropriateness of setting determination made by you to an administrative law judge (ALJ) where there is at least $200 or more at issue.  (See 42 CFR 473.40.)  Beneficiaries also may appeal your limitation on liability determination (Title XVIII, §1879 of the Act) where $100 or more is at issue.  Providers and practitioners may only appeal to an ALJ your waiver on liability determination where $100 or more is at issue (if the beneficiary does not request an ALJ hearing on that same issue).  That is, they can only appeal the issue of whether they knew or should have known that care or services were covered by Medicare.  Providers and practitioners cannot request an appeal about the issue of medical necessity or appropriateness of setting under Title XI, §1155 of the Act.  Providers can appeal your circumvention of PPS denial determinations under §1886(f)(2) of the Act where $100 or more is at issue.  (See §1869(b)(2)(A) of the Act and 42 CFR 405.720(d).)  There are no appeal rights to DRG changes beyond DRG re-review.

NOTE:
Once a request for hearing is filed (even if the above rules do not appear to be met), only OHA can dismiss the case.  Therefore, process and forward every request for hearing to OHA within 30 calendar days from the date of receipt of the request.

7510.
PREPARING THE ACKNOWLEDGMENT LETTER

Prepare and mail the acknowledgment letter to the party requesting a hearing (see Exhibit 7-60).  This letter informs the party to which hearing office his/her request for hearing is being mailed.  Place a copy in the file.

NOTE:
Since the hearing is generally held at the hearing office closest to the requestor's address, you need to know the requestor's complete address to locate the hearing office.  See instructions in Exhibit 7-61 on "How to Locate the Correct Hearing Office."

7520.
ASSEMBLING THE HEARING CLAIM FILE

Complete documentation is vital.  It is the foundation upon which to make and sustain determinations.  Inadequate documentation leads to improper and inconsistent determinations, delays in the appeals process, and reversals at higher appellate levels.  Therefore, when assembling the case file, make sure you include all pertinent material.

Files furnished for ALJ hearings must provide specific rationale that support your determination.  (Cite applicable sections of the statute and regulations and/or published precedents.)  The statute, regulations, HCFA rulings, and national coverage determinations are binding on ALJs.  It is important to cite appropriate regulations because these coincide with the ALJ frame of reference.  HCFA manual instructions are not binding on ALJs unless the statute or regulations specifically incorporates them.

National coverage determinations are found in the Coverage Issues Manual.

HCFA Rulings contain precedential case dispositions, statements of policy, and interpretations of the law and regulations which you are to follow.  HCFA Rulings are binding on all HCFA components, the Provider Reimbursement Review Board, and ALJs who hear Medicare appeals.  These decisions promote consistency in interpretation of policy and adjudication of disputes.
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A.
Listing of Documentation Required for Hearing.--Obtain the following documentation before you forward the file to OHA.  If any of the evidence deemed necessary is not in existence, or is otherwise unobtainable, fully document this and explain.

1.
Medical Records.--The medical record must contain information to justify admission and continued hospitalization, support the diagnosis, and describe the patient's progress and response to medication and services.  (See 42 CFR 482.24(c).)  If possible, send a copy of the entire medical record.

Generally, the medical record contains the following documents:

o
Consent to treatment statement;

o 
Consultations, if any;

o
Demographics sheet (e.g., face sheet);

o
Discharge summary;

o
Discharge/transfer instructions;

o
Emergency department records, if any;

o
Graphic sheets;

o
History and physical;

o
Intake/output sheets;

o
IV flow sheets, if any;

o
Laboratory results (e.g., blood work, urine tests);

o
Medication records;

o
Nursing assessments;

o
Operative/procedural consent to treatment statement, if any;

o
Operative reports, if any;

o
Physician attestation statement;

o
Physician's orders;

o
Problem list, if any;

o
Progress notes (e.g., physician, nurse, other multi-disciplined practitioners);

o
Rehabilitation reports, if any; and

o
Test results (e.g., X-rays, MRIs, EKGs, CAT scans), if any.
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2.
PRO Documents.--Include the following documents from your files:  

o
Notice of initial denial determination, including a determination on limitation on liability. (See §7115 for denial notice content.);

o
Request for reconsideration.  (See §7430 G.1 for reconsideration notice content.);

o
Request for hearing; and

o
Reconsideration determination notice including a determination on limitation on liability. To support your reconsideration determination, include the following information:

-
The professional qualifications and experience of the physician reconsideration reviewer.  Explain that in accordance with regulations governing disclosure of confidential PRO information you may not reveal the identity of the reviewer unless he/she gives his/her consent.  (See 42 CFR 476 and §7430.); and 

-
Rationale supporting the determination with the corresponding statute/regulation.  Provide your rationale in your reconsideration letter so that it may be taken into consideration by OHA.  It is not sufficient to add an explanation to the hearing file.

To request a hearing, the beneficiary (or his/her representative whose appointment has been properly documented) may send a letter or submit OHA's 
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Form HCFA-5011-U6, Request for Hearing.  (See Exhibit 7-62).  If a beneficiary submits a letter requesting a hearing without Form HCFA-5011-U6, fill out Form HCFA-5011-U6, and attach the incoming letter and the form to a letter to OHA that includes the following statement:  "See attached letter dated          ."  Staple the letter and the postmarked envelope in which it arrived to the hearing request form.  You are not responsible for completing Form SSA-1696-U4, Appointment of Representative.  Instead, check the appropriate blank under Item 19 A on Form HCFA-384, PRO Case Summary, indicating whether a completed beneficiary representative form is on file.

NOTE:
Upon receipt of a request for hearing, it is imperative that you date-stamp the request.


A request is considered filed on the date it is postmarked.  (See 42 CFR 473.42(b)(3).)


Also, retain a copy of the envelope in which the request for hearing was received in


order to have a record of the exact date a request was filed.

3.
Other Pertinent Documents.--Include the following pertinent documents in your file:

o
Hospital denial notice, preadmission/preprocedure denial notice and the physician's response to the predenial notice.  These documents may be the only records in the file if the beneficiary was never subsequently admitted to the hospital or the procedure was never performed following a preadmission/preprocedure denial;

o
Copies of prior denial notices that involve the same or reasonably comparable conditions.  These are especially important for appeals made under the limitation on liability provision;

o
Copies of the law and regulations not otherwise referenced in your determination on which you relied;

o
Copies of relevant review criteria with a statement explaining that you developed the review criteria with the assistance of specialty physicians from your State and that they are medically recognized indicators of care which reflect local standards of medical practice.  Also, include a copy of HCFA's generic quality screens which have been applied to the case, if appropriate;

o
Copies of the actual document/bulletin/MOU containing the information given to the provider community.  Reference actual documents sent to the hospitals, which may include relevant pages of the PRO Manual; and

o
All appropriate billing forms and current benefit data from the claim history.  If billing forms and benefit data are not available in the file, request that the fiscal intermediary (FI) send this information to the appropriate hearing office.  (See Exhibits 7-63 and 7-64.)  Do not hold the hearing folder if you only need FI data.  Forward the folder directly to OHA.

NOTE:
These documents support your determination.  ALJs rule based on preponderance of evidence.  The parties to the appeal can bring medical specialists and lawyers to the hearing to establish evidence on their behalf.  (Party is legally defined as "a person or group involved in a legal proceeding.")  However, since neither HCFA nor the PRO is a party, ensure that the file forwarded to OHA is as complete as possible.
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B.
Assembling the Hearing Claim File.--Place all hearing requests in folders before you send them to the hearing office.  Each folder must contain the beneficiary's Health Insurance Claim Number (HICN) (i.e., Medicare number) on one line followed directly underneath by the surname, first name, and middle initial (if known).  All claims material that pertain to services in question, including the envelope in which the request for hearing was received, must be prongfiled in this folder in chronological order by type of evidence (e.g., nurse's notes, physician's orders) with the most current material on top.

To provide the ALJ with a concise overview of your determination, add a sheet with the following information:  Qualifications and experience of the physician reconsideration reviewer and his/her rationale supporting the determination with the corresponding statute/regulation.

Include documents to support your limitation on liability determination.

7530.
PREHEARING CASE REVIEW

Do not perform prehearing case reviews.  Once the party has requested an ALJ hearing, the ALJ has jurisdiction.  Immediately assemble and transmit the file to the ALJ.

A.
Examining the Hearing Claim File.--Examine each file before sending it to the hearing office to ensure that it contains all the pertinent documents.

B.
Completing the PRO Case Summary Form (HCFA-384).--Complete the PRO Case Summary Form (see Exhibit 7-65) on all cases you forward to OHA.  This form reflects the pertinent facts concerning the beneficiary, the history of the claim, and the evidence in file.  Include a copy of this form in the hearing folder.  Retain a copy for your records.

C.
Completing the Transmittal Notice - Hearing Case Form (HCFA-636).--Complete the Transmittal Notice - Hearing Case Form (see Exhibit 7-66), checking the appropriate block(s).  Place the original HCFA-636 in the hearing folder on top of the Request for Hearing Form (HCFA-5011-U6).  Retain a copy for your records.

7540.
ROUTING THE HEARING CLAIM FILE TO OHA

Follow instructions found in Exhibit 7-61 on "How to Locate the Correct Hearing Office."  Prior to forwarding the claim file to the hearing office, attach the HCFA-3509, Health Insurance Appeal Case Form, to the front of the folder.  (See Exhibit 7-67.)  This form provides the routing instructions for the hearing office after it completes its action on the request.  It is important to place this form on ALL folders sent to OHA and to check the correct return address block.

NOTE:
This form is printed on yellow heavy stock paper.  Do not photocopy the form
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7550.
REPORTING REQUIREMENTS

Collect and report data on all requests you receive and process for hearings in accordance with PRO reporting requirements.

7560.
HEARINGS BY AN ALJ

A.
Beneficiary Representatives at Hearings.--A Medicare beneficiary may appoint any person to represent him/her who meets the requirements of regulations in 20 CFR 404.1705(b), including a provider/practitioner who furnished the services at issue in the appeal.

The representative must:

o
Be generally known to have a good character and reputation;

o
Be capable of giving valuable help to the beneficiary in connection with the claim;

o
Not be disqualified or suspended from acting as a representative in dealings with OHA; and

o
Not be prohibited by any law from acting as a representative.

The beneficiary appoints a provider/practitioner by signing an "Appointment of Representative" form (HCFA-1696-U4).  (See Exhibit 7-68.)

B.
Your Participation in the Hearing Process.--Neither you nor HCFA have the right to appear or participate in the hearing process because you are not designated as parties in the Social Security Act.  (See 20 CFR 404.932.)  However, in order to conduct full and fair hearings, ALJs may call your staff to appear as witnesses and to explain your procedures and determinations.

C.
Disclosure of Information for Administrative Hearings.--When a Medicare beneficiary, physician, or provider, who is filing for a hearing by an ALJ, requests you to provide information on your reconsideration determination, disclose the information in accordance with the limitations specified in the regulations at 42 CFR 476.139(b)(2).  These regulations require you to disclose detailed facts, findings, and conclusions.  Your deliberations, however, are not disclosable, either in written form or through oral testimony.  Before disclosing information, remove any identification of practitioners, reviewers or other patients unless each individual gives consent to the disclosure.

D.
Retention of Appeals Files After ALJ Hearings.--Fiscal intermediaries maintain appeal files when the appeal is completed.  Maintain your copy of the record (i.e., file) of the appeal until the later of:

o
Four years after the date on the notice of your reconsideration determination; or

o
Completion of litigation and the passage of the time period for filing all appeals.  (See §7430 H.)

NOTE:
ALJ decisions are sent to the HCFA RO.
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7570.
APPEALS COUNCIL (AC) REVIEW

If the appellant is dissatisfied with an ALJ's decision, the party may request the AC to review the decision. The AC may, on its own motion, review an ALJ decision.  The circumstances under which the Appeals Council will review an ALJ's hearing decision or dismissal are specified in 42 CFR 404.967.  You are not considered a party.  However, if you believe that an ALJ decision is in conflict with a statute/regulation, contact the RO by telephone and explain why you believe the decision is in error.  If the RO agrees that the case should be referred to the AC, provide the RO with documentation, as quickly as possible (e.g., fax), that should be included in its protest to the AC.  Work with the intermediaries in your State to ensure the immediate forwarding of the appropriate case files to the RO when it protests an inappropriate ALJ decision. The timeframe for submitting protests to the AC is very short because the AC has 60 days from the date of the ALJ decision/dismissal to issue notice of its intent to take jurisdiction in the case.  The AC has requested that the ROs submit protests within 45 days of the date of the decision or dismissal to allow the AC adequate time for preparation, typing, and issuance of the notice once it has determined that its jurisdiction is appropriate.

The AC may request information by telephone.  You may send the records with no breach of confidentiality because they are being sent to another organization that is part of the Department of Health and Human Services.  Honor all AC requests and send the records as soon as possible.  (See 42 CFR 476.130 and 476.130(b).)

7580.
JUDICIAL REVIEW

A party may obtain judicial review of the Appeals Council's decision or a decision of an ALJ (when the request for review by the Appeals Council is denied) by filing a civil action under the Federal Rules of Civil Procedure within 60 calendar days after the date the party received notice of the ALJ's or Appeals Council's decision.  (See 42 CFR 405.730.)  If dissatisfied after ALJ or Appeals Council review:

o
A beneficiary can request judicial review on the issue of medical necessity/appropriateness of setting if the amount of the denied services is $2,000 or more.

o
A beneficiary, provider, or practitioner can request judicial review on the issue of knowledge (i.e., limitation on liability) if the amount of liability is $1,000 or more.

o
A provider can request judicial review on the issue of circumvention of PPS (§1886(f)(2) of the Act) if the amount of the denied services is $1,000 or more.  (See §1869(b)(2)(A) of the Act and 42 CFR 405.730.)
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