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GENERAL.

Payment under Medicare may not be made for any items and services to the extent that payment has been made or can reasonably be expected to be made for such items or services under a WC law or plan of the United States or any State.  If it is determined that Medicare has paid for items or services which can be or could have been paid for under WC, the Medicare payment constitutes an overpayment.

This limitation also applies to the WC plans of the District of Columbia, American Samoa, Guam, Puerto Rico, and the Virgin Islands.

It also applies to the Federal WC plans provided under the Federal Employees' Compensation Act, the U.S. Longshoremen's and Harbor Workers' Compensation Act and its extensions, and the Federal Coal Mine Health and Safety Act of l969 as amended (the Federal Black Lung Program).  These Federal programs provide WC protection for Federal civil service employees and certain other categories of employees not covered, or not adequately covered, under State WC programs; e.g., coal miners totally disabled due to pneumoconiosis, maritime workers (with the exception of seamen), employees of companies performing overseas contracts with the United States government, employees of American companies who are injured in an armed conflict, employees paid from non-appropriated Federal funds (such as employees of post exchanges), and offshore oil field workers. The Federal Employers' Liability Act, which covers merchant seamen and employees of interstate railroads, is not a WC law or plan for purposes of this exclusion. Similarly, some States have employers' liability acts.  These also are not considered WC acts for purposes of this exclusion.

All WC acts require that the employer furnish the employee with necessary medical and hospital services, medicines, transportation, apparatus, nursing care, and other necessary restorative items and services.  However, in some States there are limits to the amount of medical and hospital care provided. For specific information regarding the WC plan of a particular State or territory, contact the appropriate agency of the individual State or territory.

If payment for services cannot be made by WC because they were furnished by a source not authorized by WC, such services can be paid for by Medicare.

The beneficiary is responsible for taking whatever action is necessary to obtain payment under WC where payment under that system can reasonably be expected (e.g., timely filing a claim, furnishing all necessary information).  If failure to take proper and timely action results in a loss of WC benefits, Medicare benefits are not payable to the extent that payment could reasonably have been expected under WC.
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250.1
Definitions.--

A.
Workers' Compensation Law or Plan.-- A WC law or plan is a government-supervised and employer-supported system for compensating employees for injury or disease suffered in connection with their employment, whether or not the injury was the fault of the employer.  Workers' compensation does not usually cover agricultural employees, interstate railroad employees, employees of small businesses, employees whose work is not in the course of the employer's business (e.g., domestic employees), casual employees, and self-employed people. Although WC programs were initially designed to cover accidental injuries suffered in the course of employment, all States now provide compensation for at least some occupational diseases as well.

B.
Workers' Compensation Agency.--The term "workers' compensation agency" means any governmental entity that administers a Federal or State WC law.  This term includes WC commissions, industrial commissions, industrial boards, WC insurance funds, WC courts and, in the case of Federal workers' compensation programs, the U.S. Department of Labor.

C.
Workers' Compensation Carrier.-- The term "workers' compensation carrier" means any insurance carrier authorized to write WC insurance under the State or Federal law, the State compensation fund where the State administers the WC program, and the beneficiary's employer where the employer is self-insured.

D.
Lump Sum Commutation Settlement.--The beneficiary accepts a lump sum payment which compensates for all future medical expenses and disability benefits related to the work injury or disease.

E.
Lump Sum Compromise Settlement.--A settlement which provides less in total compensation than the individual would have received if the claim had not been compromised. This may occur when compensability is contested.

F.
HCFA's Claim.--Is the amount that is determined to be owed to the Medicare program. This is the amount that was paid out by Medicare, less any applicable procurement costs.

250.2
Effect of Payments Under Workers' Compensation Plan.--

A.
General.--No Medicare payment may be made if WC has paid an amount:

o
Which equals or exceeds the gross amount payable by Medicare without regard to deductible and coinsurance; 

o
Equals or exceeds the provider's charges for Medicare covered services; or

o
Which the provider accepts or is required under the WC law to accept as payment in full.
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B.
Deductibles.--Payments made under WC cannot be applied toward the Medicare deductibles.  Medical expenses do not count toward the Part B deductible if paid for under WC.

C.
Spell of Illness.--Where a beneficiary receives inpatient hospital services or extended care services, a spell of illness begins on the first day (not included in a previous spell of illness) on which he receives such services even though the services are paid for by WC.

D.
Benefit Utilization.-- In most instances, where an injury or illness is covered under a WC plan, that plan pays all hospital and medical expenses.  Where this is the case, services paid for under WC are not counted against the individual's entitlement to 90 days of inpatient hospital services, 60 lifetime reserve days, or 100 days of skilled nursing facility services.  Nor will such services count against the 190-day lifetime limitation on inpatient psychiatric hospital services. However, if a Medicare secondary payment is made, benefit utilization is charged in accordance with §494C.

250.3
Secondary Medicare Payments.--

A.
General.--If WC pays for Medicare covered services (including outpatient services) an amount which is less than your charges and less than the gross amount payable by Medicare, as defined below (without considering the effect of the Medicare deductible or coinsurance or the payment by WC), and you do not accept and are not required, under the WC law, to accept the payment as payment in full, Medicare secondary payments can be made.

B.
Amount of Secondary Payments.--The Medicare secondary payment is the gross amount payable by Medicare minus the amount paid by WC for Medicare covered services, minus any applicable deductible or coinsurance amount.  The gross amount payable by Medicare for providers reimbursed on a reasonable cost basis is the current Medicare interim reimbursement amount (as defined in §498).

C.
Charges Included Non-Work Related Items or Services.--If WC does not pay all of the charges because only a portion of the services is compensable, i.e., the patient received services for a condition which was not work related concurrently with services which were work-related, secondary Medicare benefits may be paid in accordance with subsection B, to the extent that the services are not covered by any other source which is primary to Medicare. (See §494 for billing procedures.)  You are permitted, under WC law, to charge an individual or the individual's insurer for services which are not work related.
You may not charge a beneficiary or any other party for Medicare-covered services, if you have been paid by WC an amount that equals your charges or equals or exceeds the gross amount payable by Medicare as defined in subsection B.  This prohibition is based on the terms of your Medicare participation agreements, under which you may bill a Medicare beneficiary only for deductible and coinsurance amounts and for noncovered services.
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250.4
Workers' Compensation Cases Involving Liability Claims.--Most State laws provide that if an employee is injured at work due to the negligent act of a third party, the employee cannot receive payments from both WC and the third party for the same injury.  Generally, WC benefits are paid while the third party claim is pending.  However, once a settlement of the third party claim is reached or an award has been made, WC may recover the benefits it paid from the third party settlement and may deny any future claims for that injury up to the amount of the liability payment made to the individual.

If WC does not pay for services or recovers benefits it previously paid for services solely because a third party is determined to be liable, the services do not come under the WC exclusion to the extent of the nonpayment or recovery by WC.  However, the services may be excluded under the provision which makes Medicare secondary for services covered under liability insurance.  Consider these cases under the policies in §§251.3ff.

250.5
Possible Coverage Also Under Auto Medical or No Fault Insurance or Employer Group Health Plan.--Where services are covered in part by WC and also under automobile medical or no-fault insurance, or there is primary coverage by an EGHP, Medicare would be the residual payer only.  (See §§251ff., 252, 253 and IM 254 respectively.)

Accordingly, whenever WC pays in part for provider services and you do not accept and are not obligated to accept such payment as payment in full, assure that a claim is submitted to any other insurer that is primary to Medicare.

If the services are related to an automobile accident, ascertain whether your records show coverage under automobile medical or no-fault insurance.  Where your records do not show such coverage, contact the beneficiary to ascertain whether such coverage exists.  If there is coverage under automobile medical or no-fault insurance, submit the unpaid portion of the bill to the automobile insurer and follow the instruction in §251.4.

If there is no coverage under automobile medical or no-fault insurance, but another insurer is shown on the bill, and there is indication of primary EGHP coverage under §§252, 253 or IM 254, bill the other insurer for the services not paid for by WC.  Follow the instructions in these sections as appropriate, and bill the other insurer because, in the case of a beneficiary who is injured on the job and who is covered by private health insurance, it is assumed that the individual is employed and that the other insurance is an EGHP.

If the services provided to the Medicare beneficiary are not related to an automobile accident (see §§251ff.) and there is no indication of primary EGHP coverage under §§252 or 253, bill Medicare for secondary Medicare payments determined in accordance with §250.3.

In any instances in which Medicare makes secondary payments, show the appropriate value code as defined in §475 (items 46 - 49).
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250.6
Contested Workers' Compensation Claims.--

A.
General.--An employee may appeal the refusal of an employer to pay WC benefits, or an employer may appeal the award of benefits to an employee by the WC agency.  Such appeals are generally heard by a hearing officer or judge of the agency, with further appeal to the WC agency or appeals board and from there to the courts. Sometimes contested claims are settled by compromise between the parties with the approval of the WC agency.

B.
Conditional Medicare Payments.--Conditional Medicare benefits may be paid while a WC claim is being contested.  There frequently is a long delay between the occurrence of an injury or illness and the decision by the State WC agency.  A denial of Medicare benefits pending the outcome of the appeal would mean that individuals might be required to advance their own funds to pay for expenses which will eventually be borne by either Medicare or by WC.  To avoid imposing hardship on Medicare beneficiaries while a decision is being made by the WC agency, conditional Medicare payments may be made pending a final decision on the WC claim.

250.7
Lump Sum Compromise Settlement.--If a WC agency approves a lump sum settlement of a case where compensability is contested, the lump sum settlement is deemed to be a WC payment, even if the settlement agreement stipulates that there is no WC liability.  

Medicare does not accept manipulation of any settlement proceedings intended to shift liability to the Medicare program.  Where such manipulation is apparent, Medicare denies payment.

If the individual signed a final release of all rights under WC (which precludes the possibility of further WC benefits), medical expenses incurred after the date of the final release are reimbursable under Medicare, insofar as such subsequent medical expenses were not contemplated by and incorporated into the settlement.

Where the settlement specifies that a portion of the settlement is for future medical expenses, Medicare may not pay for those expenses until such time that the beneficiary has submitted bills related to the injury or illness totaling the amount of the lump sum settlement allocated to medical treatment.

250.8
Lump Sum - Commutation of Future Benefits.--When a beneficiary accepts a lump-sum payment that represents a commutation of all future medical expenses and disability benefits, and the lump-sum amount is reasonable considering the future medical services that can be anticipated for the medical condition, Medicare does not pay for any items or services directly related to the injury or illness for which the commutation lump sum is made, until such time that the beneficiary presents medical bills related to the injury equal to the total amount of the lump sum settlement allocated to medical treatment.
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250.9
Right of Recovery.--All Medicare payments are conditioned on reimbursement to the appropriate Trust Fund, when notice or other information is received that payment with respect to the same items or services has also been made, or could be made, under a WC law or plan of the United States or a State.

Section 1862(b)(1) as amended, now expressly provides that:

o
The Government may recover directly from employers and WC carriers, Medicare benefits it paid for services that are reimbursable under WC.  The Government may recover from WC whether or not the beneficiary is filing a WC claim with respect to the injuries.

o
The Government may recover benefits it paid for services that are covered under WC, from any entity that has been paid by an employer or by a WC carrier. 

o
The Government is subrogated to the right of any entity to receive payment from an employer or a WC carrier.  "Subrogation" literally means the substitution of one person or entity for another.  Under the Medicare subrogation provision, the Government is given whatever rights the beneficiary or any other entity had against the employer and the WC carrier to the extent that Medicare has made payments to or on behalf of the beneficiary.

o
The Government may join or intervene in any WC claim where the compensability of the injury is at issue. 

250.10  Private Right of Action.--Section 1862(b)(5)  provides that where an individual is awarded WC benefits but the WC carrier does not pay primary benefits, the Medicare beneficiary has a right to take legal action against the WC carrier and can collect double the amount that would have been payable had primary benefits been paid.  If such litigation is successful, the Medicare program can recover the amount paid by Medicare.

250.11
Handling of Cases Involving Work-Related Conditions.--

A.
General.--Information you supply is the primary means of alerting intermediaries to actual or potential WC coverage in specific cases involving work-related conditions.  A condition would be considered to be work related if it resulted from (1) an accident that occurred on the job, or (2) from an occupational disease.  If any of the following conditions apply, annotate items 35-39 of the HCFA-1450 with condition code 02:

o
The physician or the patient states that the condition is work related; (See §341 for questions beneficiaries are to answer at time of admission.)

o
The condition, or serious aggravation thereof, resulted from an accident which occurred in the course of the individual's employment, e.g., the patient fell from a scaffold while at work;
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o
The diagnosis is one which is commonly associated with employment, e.g., pneumoconiosis (including silicosis, asbestosis and 'black lung" disease in the case of a coal miner) (see §329.5); radiation sickness, anthrax, undulant fever; dermatitis due to contact with industrial compounds; and lead, arsenic or mercury poisoning;

o
The beneficiary previously received WC for the same condition;

o
There is indication that a WC claim is pending;

o
There is other indication that the condition arose on the job.

B.
Responsibility of Provider to Document Cases in Which There is a Possibility of Workers' Compensation Coverage.--Inquire of the beneficiary or the physician at the time the services are ordered, or at the time of admission, whether the condition is work related.  Where the patient or his physician indicates that the condition is work related or there is other indication that the condition is work related (see subsection A), ask the patient or his physician, wherever possible, whether WC is expected to pay for the services.

If the patient denies that WC benefits are payable for a condition which you believe may be covered by WC, attach a supplementary statement to the billing form containing information about the circumstances of the accident and the reasons it is claimed that WC benefits are not payable.

250.12
Workers' Compensation Has Paid or Is Expected to Pay.--Where there is indication that WC may pay for the services, bill the WC carrier.  If WC pays only a portion of the charges, bill Medicare in the manner described in §494.

250.13
Workers' Compensation Denies Payment.--If the WC claim is denied, determine whether any other Medicare Secondary Payer provisions apply and bill as appropriate.  If no other primary payers are available, submit (1) a bill in accordance with the regular billing procedures, indicating occurrence code 24 (insurance denied) and the date of denial in items 28-32, and (2) a supplementary statement calling attention to the fact that WC has denied payment or annotate item 94, remarks, with the reason for the denial.
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250.14
Action By Provider Where Benefits May Be Payable Under Federal Black Lung Program.--

A.
General.--The Department of Labor (DOL) pays for certain items and services relating to the treatment of pneumoconiosis (black lung disease).  A list of the common diagnoses relating to black lung disease is located in §250.15.  DOL covers home health services only when a Certificate of Medical Necessity (CMN) is completed.  This DOL form (CM-893) is completed by the prescribing physician and must be approved by DOL before it will reimburse for the services or items.  Approvals may be given for a specific time only and in such case it is not necessary to submit a copy of the CMN with each bill during the approved period.

If the CMN is rejected by DOL, then the items or services can be billed to Medicare with a copy of the DOL denial attached.  However, if the individual's condition changes and test results confirm this, submit a new CMN to DOL for review.  Any items or services billed to DOL are not billed to the Medicare program unless a denial has been received from DOL.

B.
Coverage of Home Nursing Care By DOL.--DOL reimburses items and services under the following circumstances:

o
When individuals return home following hospitalization for an acute pulmonary condition and the physician prescribes follow-up care in the home, or

o
When individuals are home bound due to their pulmonary condition and require physician-prescribed home care for that condition.

If it appears that a Medicare beneficiary may be entitled to have the services reimbursed by DOL under the Federal Black Lung Program, bill DOL (see §250.19 for DOL's address and billing instructions) for the specific services and/or DME provided to treat a pulmonary disease or directly related condition.  (See item C2 for a list of DME that is commonly reimbursable by DOL.)  Bill the Medicare program only for services not related to the respiratory condition.
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C.
Examples Where DOL Requires a Certificate of Medical Necessity.--DOL pays for certain other services and items only under limited conditions, provided a Certificate of Medical Necessity (CMN) is submitted.  (See Subsection A.)  For example:

1.
Pulmonary rehabilitation therapy such as percussions, postural drainage, heated aerosol, sputum induction, and rehabilitation classes; and

2.
The following items of Durable Medical Equipment (DME).

Item
Wheelchair, standard

Wheelchair, electric

Wheelchair, special or other

Oxygen, cylinder

Oxygen regulator

Flowmeter

Oxygen regulator, other

Oxygen concentrator

Oxygen concentrator, special or other

O2 Humidifer

Portable oxygen system, Mada Porta-Pak

Portable oxygen refill

Liquid oxygen set-up, complete with portable system

Liquid oxygen set-up portable system only

Portable oxygen system with flowmeter & humidifier

Portable oxygen system, Erie Traveler, complete

Cannula

Oxygen mask

Stand for tank oxygen

Oxygen cylinder cart

Hand held nebulizer without compressor motor

Hand held nebulizer with compressor motor

Nebulizer, other (Ultra sonic not reimbursable)

Portable manual resuscitator

Aspirator

Aspirator, special or other

Services
Oxygen set-up

Oxygen set-up, follow up

Demurrage on tank oxygen

Maintenance on DME purchase item
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250.15
DOL's List of Acceptable Diagnosis.--The following is DOL's "Acceptable Diagnosis List" (ADL) and the ICD-9-CM codes.  

DOL may pay for services furnished a black lung beneficiary where the diagnosis is one of the following:


DOL'S ACCEPTABLE DIAGNOSIS LIST (ADL)
CODE





DISEASE/CONDITION
ICD-9-CM
7867

Abnormal chest sounds

5130

Abscess: Lung and Mediastinum

2762

Acidosis - respiratory (only when due to pulmonary 

disease)

2763

Alkalosis - respiratory (only when due to pulmonary 

disease)

5163

Alveolocapillary block - pulmonary

4171

Aneurysm - pulmonary circulation

500

Anthracosilicosis

500

Anthracosis

4939

Asthma - Bronchial, unspecified

4931 

Asthma - Intrinsic

5000

Asthma - Miners

5180

Atelectasis

0310

Bacterial disease, pulmonary infection

by mycobacterium

4820

Bacterial pneumonia

thru

4829
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CODE



DISEASE/CONDITION
ICD-9-CM
1160

Blastomycosis (Pulmonary ONLY)

4939

Bronchial asthma

4940

Bronchiectasis

4661

Bronchiolitis - acute

4660

Bronchitis - acute

4900

Bronchitis - chronic

thru

4919

2312

Cancer - Bronchus and Lung

7991

Cardio-respiratory failure unless associated with M.I. (Myocardial infarct) or renal failure

7865

Chest Pain (excludes angina)

7931

Coin lesion (lung)

4280

Congestive heart failure - secondary 

to pulmonary disease - that is, with 

pulmonary hypertension, polycythemia

or cor pulmonale.  EXCLUDED is

CHF when associated with:  valvular

heart disease, ischemic heart disease

such as ASCD, ASHD, ASCVD, MI

(myocardial infarct) or angina.  CHF

is not covered when associated with

renal failure.

496

COPD (chronic obstructive pulmonary

disease) acute exacerbation

4150

Cor pulmonale - acute pulmonary heart

disease
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CODE



DISEASE/CONDITION
ICD-9-CM
483

Eaton agent - pneumonia

4280

Edema - pulmonary - CHF

4151

Embolism - pulmonary, covered if

associated with polycythemia; not covered

if post-operative other than lung surgery.

5100

Empyema

thru

5109

4920

Emphysema - chronic

4170

Fistula - pulmonary circulation

487

FLU (Influenza)

0391

Fungus - pulmonary infection

7863

Hemoptysis

11505

Histoplasmosis, pneumonia

487

Influenza

7866

Mass in lung

0310

Mycobacterium - pulmonary

1622

Neoplasm - malignant, lung or bronchus

thru

1629

78652

Painful respiration
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DISEASE/CONDITION
ICD-9-CM
5110

Pleurisy

thru

5119

481

Pneumococcal pneumonia

4661

Pneumonia  - capillary

483

Pneumonia - Eaton agent, Mycoplasma PPLO

4820

Pneumonia - other bacteria

thru

4829

4840

Pneumonia - other disease/other organisms

4860

481

Pneumonia - Pneumococcal

4809

Pneumonia - viral

5120

Pneumothorax, non traumatic

483

PPLO - pneumonia

4160

Pulmonary heart disease

4179

Pulmonary circulation disease

5180

Pulmonary collapse, nontraumatic

4151

Pulmonary embolism

7942

Pulmonary function reduced

7863

Pulmonary hemorrhage
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CODE




DISEASE/CONDITION
ICD-9-CM
7867

Rales

2762

Respiratory acidosis (due to respiratory condition)

2763

Respiratory alkalosis (due to respiratory condition)

7991

Respiratory arrest

78609

Respiratory distress

7991

Respiratory failure

78609

Respiratory insufficiency

4179

Rupture, pulmonary circulation

7931

Shadow chest x-ray, abnormal

502

Silicosis

78609

Shortness of breath

7864

Sputum, abnormal

4178

Stricture, pulmonary circulation

7861

Stridor

7850

Tachycardia - unspecified (acceptable when no non-

covered conditions are listed)

78609

Tachypnea, abnormal breathing

0119

Tuberculosis

7867

Tympany

4809

Viral pneumonia
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250.16
Medicare Payment.--Medicare may pay for any service that is not related to black lung disease (e.g., treatment of diabetes, fracture).  Deny any bill for the coverage of services needed to treat the black lung conditions.

250.17
Questionable Cases.--If there is a question regarding whether a procedure is related to black lung disease, check with DOL.

250.18
DOL Does Not Pay for All of Services.--If you bill DOL and DOL does not pay for the services in full, bill Medicare as provided in §494, attaching a copy of DOL's denial notice.  The denial notice should give the specific reason for nonpayment.  If a claim is denied because of your failure to furnish documentation needed by DOL, payment may not be made under Medicare.

250.19
DOL's Address.--The address for sending bills to DOL is:

Federal Black Lung Program

P.O. Box 740

Lanham, MD 20706

DOL is to be billed on form HCFA-1500 using CPT-4 codes.

If you have any questions regarding billing to DOL, call toll-free:  

Maryland --1-800-492-5737 

Nationally -- 1-800-638-7072

250.20
Conditional Medicare Payment in Contested Workers' Compensation Cases.-Where WC benefits have been claimed for items or services otherwise covered by Medicare, but the WC claim is contested (i.e. where an employee is appealing a decision by the employer, WC carrier or agency denying WC benefits; or an employer or WC carrier is appealing a decision of the WC agency awarding such benefits), conditional Medicare payment may be made for such items or services under the conditions specified below, pending a final decision on the WC claim.

NOTE:
If the injury resulted from an automobile accident and/or there is indication of primary coverage under an employer group health plan, bill the automobile insurer and/or employer plan as appropriate, in accordance with the instructions in §251, §252, §253 or §IM 254 before requesting conditional payments.  (See §250.5.)
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250.21
Effect of Lump-Sum Compromise Settlement and Final Release.--Where a lump-sum settlement and final release of a WC claim is entered into and approved by the WC board or agency, payment may be made under Medicare for expenses incurred for covered services to the extent that such expenses cannot reasonably be deemed to have been reimbursed under the settlement.  Therefore, where under the State law, the signing of a final release of all rights under the WC claim precludes the possibility of further WC benefits, medical expenses incurred thereafter are reimbursable under the Medicare program, insofar as such subsequent medical expenses were not contemplated by and incorporated into the settlement.

250.22
Apportionment of Lump-Sum Compromise Settlement of Contested Workers' Compensation Claim.--After conditional payments have been made under §326B, a contested WC claim may be settled by means of a compromise lump-sum award.  Where a lump-sum compromise settlement allocates a portion of the settlement as payment for medical and hospital expense and also gives reasonable recognition to the income replacement objective of the WC law, the settlement may be accepted as a basis for applying the WC exclusion.

A.
Where the settlement specifies the items of medical and hospital expenses which it is intended to cover, Medicare payments may not be made for the expenses specified in the settlement as covered by the WC award.

B.
Where the award does not identify which items of medical or hospital expense it is intended to cover, the amount of the award allocated to medical and hospital expense incurred up to the date of the award is applied at the prevailing WC schedule in that jurisdiction first to those medical and hospital services covered by WC but not covered by Medicare, and second to expenses covered by WC and by Part B (excluding provider services).

Any remainder of the WC settlement is treated as payment for provider services.  The amount to be recovered from the beneficiary for provider services will be any amount Medicare paid in excess of the amount that it should have paid as secondary payer.

C.
Where a lump-sum WC settlement covers both medical care and disability benefits but does not apportion the sum granted between medical and hospital expenses and income replacement, send all information to the intermediary, which calculates the amount of the WC award deemed to be payment for medical and hospital expenses and notifies you of this amount.

250.23
Overpayment Due to Workers’ Compensation Payments.--When you learn that you will receive a WC payment after you have been reimbursed by Medicare for the same items and services, prepare a corrected bill.  The noncovered charges should include the charges for items and services paid for under WC.  The overpayments may be repaid by direct or adjustment of program payments due you.
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