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LIABILITY INSURANCE
251

GENERAL EFFECT OF LIABILITY INSURANCE ON MEDICARE PAYMENT

A.
Statutory Provisions.--Under §1862(b)(1) of the Social Security Act (42 U.S.C.1395y(b)(1)), payment may not be made under Medicare for covered items or services to the extent that payment has been made, or can reasonably be expected to be made promptly, under a liability insurance policy or plan (including a self-insured plan).  All Medicare payments are conditioned on reimbursement to the Medicare program to the extent that payment with respect to the same items or services has been made, or could be made, under a liability insurance policy or plan (including a self-insured plan). Medicare is subrogated to the rights of the beneficiary and may also recover its benefits directly from liability insurance companies and self-insured plans, and from any entity, including the beneficiary, that has been paid by a liability insurer.  Medicare's right to recover its benefits from liability insurers and from those who have been paid by liability insurers takes precedence over the claims of any other party, including Medicaid.

"Subrogation" literally means the substitution of one person or entity for another.  Under the Medicare subrogation provision, the program is a claimant against the responsible party and the liability insurer, to the extent that Medicare has made payments to or on behalf of the beneficiary. Medicare can be a party to any claim by a beneficiary or other entity against a liability insurer, can participate in negotiations concerning the total liability insurance payment and the amount to be repaid to Medicare, and may seek recovery of conditional payments directly from the liability insurer.

The Omnibus Budget Reconciliation Act of 1986 provides that any claimant has the right to take legal action against a liability insurer that fails to pay primary benefits for services covered by the insurer and to collect double damages.

B.
Conflicting Claims by Medicare and Medicaid.--Under the law, Medicare has the right to recover its benefits from a liability insurer before any other entity, including a State Medicaid agency.  Also Medicare has the right to recover its benefits from any entity, including a State Medicaid agency, that has been paid by a liability insurer.  In other words, Medicare's recovery rights where a liability insurer is primary payer are higher than and take precedence over the rights of any other entity.

The superiority of Medicare's recovery right over that of other entities including Medicaid derives from the Medicare statute, which provides that where Medicare is secondary to another insurer (1) HCFA may recover Medicare benefits from the responsible insurer, (2) HCFA is subrogated to the right of the Medicare beneficiary and the right of any other entity to payment by the responsible insurer, and (3) HCFA may recover its payments from any entity that has been paid by the responsible insurer.  
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If Medicare and Medicaid both have claims against a liability insurer, Medicare's right to recover its benefits from the liability insurer, or from a beneficiary that has been paid by a liability insurer, is higher than Medicaid's, notwithstanding the fact that Medicaid is the payer of last resort and, therefore, doesn't pay its benefits until after Medicare has paid.

Medicare's priority right of recovery from insurance plans that are primary to Medicare does not violate the concept of Medicaid's being payer of last resort.  Under §1862(b) of the Social Security Act, Medicare's ultimate statutory authority is not to pay at all (with a concomitant right to recover any conditional benefits paid) where payment can reasonably be expected by a third party which is primary to Medicare.  Where the third party pays right away, Medicare makes no payment to the extent of the third party payment.  Delay of third party payment does not change Medicare's ultimate obligation to pay the correct amount regardless of any Medicare payments conditionally made.  Thus, where the third party pays less than the charges, Medicare may be responsible to pay secondary benefits.  And where the third party pays the charges, Medicare may not pay at all.  Pro-rata or other sharing of recoveries with Medicaid would have the effect of creating a Medicare payment where none is authorized under the law or improperly increasing the amount of the Medicare secondary payment.

Moreover, the right of Medicaid agencies to recover their benefits derives from an assignment by Medicaid beneficiaries to the States of their rights to third party reimbursement.  Since the beneficiary can assign to the State a right no higher than his own, and since Medicare's statutory right is higher than the beneficiary's, Medicare's right is higher than that assigned to the State.

Thus, where Medicare and Medicaid have paid for services, and the amount available from a liability insurer is not sufficient to satisfy the claims of both programs for reimbursement, Medicare must be reimbursed the full amount of its claim before any other entity, including a State Medicaid agency, may be paid by the liability insurer.

Also, where a beneficiary, attorney, provider or supplier receives payment from a liability insurer for services which have already been paid for by Medicare and by Medicaid, and the amount paid by the liability insurer is less than the combined amounts paid by Medicare and Medicaid, the beneficiary, attorney, provider or supplier is obligated to refund the Medicare payment up to the full amount of the liability insurance payment, despite a conflicting claim by a State Medicaid agency. Only after Medicare has recovered the full amount of its claim does the beneficiary, attorney, provider or supplier have the right to reimburse Medicaid or any other entity.

If a liability insurer has reimbursed a State Medicaid agency, or if a beneficiary, after receiving a liability settlement, has reimbursed a State Medicaid agency, the liability insurer or the beneficiary that was paid by the liability insurer is asked to reimburse Medicare from the remainder of the liability settlement.  If the remainder of the liability settlement is insufficient to reimburse Medicare in full, the State agency is asked to reimburse Medicare up to the full amount the agency received.
24v.2
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251.1
Effect of Payment by Liability Insurer on Deductibles and Utilization.-

A.
Deductibles.--Expenses for which Medicare conditional payments are recovered from liability insurance are not counted toward Part A or Part B deductible amounts.

B.
Utilization.--Services for which Medicare conditional payments are recovered from liability insurance are not counted against the number of inpatient care days available to the beneficiary.  For instance, if an individual is hospitalized twice in the same benefit period and Medicare recovers its payment for the first hospitalization in full from liability insurance, the first hospitalization would not be charged to the beneficiary's utilization.

251.2
Definitions.--

A.
Liability Insurance.--Insurance (including a self-insured plan) that provides payment based on legal liability for injuries or illness or damages to property.  It includes, but is not limited to, automobile liability insurance, uninsured and underinsured motorist insurance, homeowners liability insurance, malpractice insurance, product liability insurance and general casualty insurance.  It also includes payments under State "wrongful death" statutes that provide payment for medical damages.

B.
Self-Insured Plan.--A plan under which an individual or other entity is authorized by State law to carry its own risk instead of taking out insurance with a carrier. "Authorized by State law" means not prohibited by State law.  The plan established for the Federal government under the Federal Tort Claims Act is also a self-insured plan.

C.
Uninsured Motorist Insurance.--Liability insurance under which the policyholder's insurer pays for damages caused by a motorist who has no automobile liability insurance or who carries less than the amount of insurance required by law.

D.
Underinsured Motorist Insurance.--Optional liability insurance available in some jurisdictions under which the policyholder's level of protection against losses caused by another is extended to compensate for inadequate coverage in the other party's policy or plan.

E.
Accident.--Any occurrence or activity that the individual believes resulted in injury or illness for which he or she holds another party liable.

251.3
Provider Billing Rights and Responsibilities.--

A.
Difference Between Liability Insurance and Other Primary Insurers.--Liability insurance differs from the other insurance policies or plans that, under §1862(b) of the Social Security Act, are primary to Medicare.  In the case of other types of insurance which are primary to Medicare, i.e., automobile medical and no fault insurance, employer group health plans, and workers' compensation, there is a contractual relationship between the injured party and the third party payer.  Thus, the provider has the right to bill the third party payer.
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In the case of liability insurance, unlike the other policies or plans, there is no direct or indirect contractual or quasi-contractual relationship between the provider of services and the liability insurer of the alleged tortfeasor.  A party alleging injury has a relationship to the liability insurer only through the tortfeasor and must try to prove negligence by the tortfeasor.  A provider, in contrast, has no standing to sue the tortfeasor; its relationship is solely to the injured party whom it has furnished Medicare covered services.

B.
Services Payable By Liability Insurance Are Considered Covered.--The rights and responsibilities of providers regarding services for which liability insurance payments have been made, or can reasonably be expected, are governed by the provisions of §1862(b) (the Medicare secondary provision) and §1866 (the provider agreement) of the Act.  Section 1862(b) is a limitation of payment provision rather than a noncoverage provision.  Therefore, when Medicare is secondary under this provision, the services do not lose their identity as Medicare covered services.  If the services were not covered, Medicare could not pay secondary benefits for them.  In the case of liability insurance, primary Medicare benefits are paid conditionally and then recovered.  Payment could not be made for services (even on a conditional basis) if they were not considered covered services.

Section 1866 prohibits providers from charging a beneficiary or any other person for covered services except to collect applicable deductibles and coinsurance.  While §1862(b) requires billing third parties that are primary to Medicare, §1866 does not permit such billing where that would take money from the beneficiary, since that would be equivalent to billing the beneficiary for Medicare covered services.

Even without reference to §1866, the right of a provider to bill a liability insurer or to file a lien against a beneficiary's liability settlement is quite limited.  Section 1862(b)(1) does not allow billing primary payers unless payment can be expected to be made promptly.  Since that would rarely occur in liability insurance cases, because liability settlements are usually made only after protracted negotiations between the injured party and insurer, in the vast majority of cases Medicare payment could not be limited, and the provider would be obliged by its Medicare participation agreement to file a Medicare claim on the beneficiary's behalf.  In the rare case where payment could be expected to be made promptly under liability insurance, and Medicare payment might justifiably be limited, it is a violation of §1866 for a provider to bill a liability insurer or to file a lien against a beneficiary's liability insurance proceeds, because either action has the effect of charging the beneficiary for more than the permitted deductibles and coinsurance.  It would have that effect because (1) the liability insurer owes nothing to the provider, which itself has no rights against the insured (the tortfeasor) or the company from which he has bought insurance -- its only obligation is to the beneficiary that has been harmed by the insured -- and (2) payment to the provider directly reduces the amount the beneficiary recovers from the liability insurer.  For the same reasons, a provider may not bill a beneficiary who has received a liability insurance payment, except to collect any applicable deductibles and coinsurance.  Thus, if a beneficiary has filed or is contemplating a liability claim, it is immaterial to the provider whether payment under liability insurance could or could not be expected to be made promptly.  In either event, the provider's only recourse is to bill Medicare.

In summary, since services for which Medicare is secondary are covered services, the beneficiary is protected by the provider agreement, i.e., a provider of services may not bill an insurer or beneficiary for such services, if the effect would be to reduce the
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amount the beneficiary can recover.  That effect could occur when liability insurance is primary.  Payment to a provider by the beneficiary or liability insurer would directly reduce the amount the beneficiary recovers from that insurer.

C.
Medicare Must Be Billed.--Although services are needed because of an accident (as defined in §251.2), you  must bill Medicare for conditional primary payments even if you believe that there is a reasonable likelihood that a liability insurer will pay promptly.  However, before billing Medicare for primary benefits, first attempt to determine whether there are potential primary payers other than a liability insurer, e.g., an automobile no fault insurer or an employer group health plan.  Bill them before billing Medicare.

D.
Prohibition Against Billing Liability Insurer.--Providers may not bill liability insurers instead of Medicare.  The criteria for extension of the time limit for filing claims in §§235.3 and §239.1 do not apply, if the late filing of a Medicare claim is due to your not following instructions by billing liability insurance instead of Medicare.

E.
Prohibition against Billing Beneficiary.--A provider may not bill a beneficiary for covered services even though the beneficiary has received payment from a liability insurer for the injury or illness for which the services were furnished.  This rule applies whether or not you have claimed or accepted conditional primary Medicare benefits.  Since these are covered services, the beneficiary is protected by the provider agreement, i.e., you may not bill a beneficiary for such services, except for deductible and coinsurance amounts.
F.
Prohibition Against Filing a Lien Against Liability Settlements.--Providers may not file a lien against a beneficiary's liability insurance proceeds.  To do so is tantamount to billing the beneficiary and is a violation of the provider agreement.

251.4
Provider Actions.--

A.
Information Obtained from Patient or Representative at Time of Admission or Start of Care.--Ask Medicare patients, or the patient's representative, at the time of admission or start of care, if the services are for treatment of an injury or illness which resulted from an automobile or other accident, including any allegedly caused by your staff, for which he or she holds another party responsible.  Obtain the name, address and policy number of any automobile medical, no fault or liability insurance company or any other party that may be responsible for payment of medical expenses that resulted from the accident.

B.
Provider Billing.--If you learn that automobile medical or no fault insurance is payable for otherwise covered services, bill the insurance company as primary insurer.  See §§248.ff. for instructions on handling claims involving automobile medical or no fault insurance.

If payment cannot reasonably be expected from an automobile medical or no fault insurer (and none of the other Medicare secondary provisions applies), bill Medicare even though the individual has filed or plans to file a liability insurance claim.  When billing Medicare, annotate the bill in accordance with §495.
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C.
Request From Insurance Company or Attorney.--Notify the intermediary promptly if you receive from an attorney or insurance company a request for a copy of a medical record or bill concerning a Medicare patient.  Send the intermediary a copy of the request or, if it is unavailable, full details of the request including the name and Medicare number of the patient, name and address of the insurance company and/or attorney, and the date(s) of services for which you have billed or will bill Medicare.  Follow the usual rules on release of information in responding to such requests.
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252

LIMITATION ON PAYMENT FOR SERVICES TO INDIVIDUALS ENTITLED TO BENEFITS SOLELY ON THE BASIS OF END STAGE RENAL DISEASE WHO ARE COVERED BY EMPLOYER GROUP HEALTH PLANS

252.1
General.--Medicare benefits are secondary to benefits payable under an employer group health plan (EGHP) in the case of individuals  entitled to benefits solely on the basis of end stage renal disease (ESRD) (see §167), during a period of up to 12 months, which is defined in §§252.4 and 252.5.  Medicare is secondary during this period even though the employer policy or plan contains a provision stating that its benefits are secondary to Medicare's, or otherwise excludes or limits its payments to Medicare beneficiaries.

Under this provision, HHAs must bill the EGHP first for services rendered on or after January 21, 1988. Medicare secondary benefits are payable in accordance with §252.10 if:

o
the plan payment is less than your charges for Medicare covered services,

o
the plan payment is less than the gross amount payable by Medicare, and 

o
you do not accept, and are not obligated to accept, the EGHP payment as payment in full. 

This provision applies to all Medicare covered items and services furnished to beneficiaries who are in a 12-month period, including services for non-ESRD treatment.  Consider the possible application of this limitation when processing claims for items or services furnished to ESRD beneficiaries who are in their first year of entitlement.

NOTE:
These instructions do not apply to beneficiaries entitled to Medicare because of age 65 or disability.

252.2
Definitions.--

A.
Employer.--The term "employer" means, not only individuals and organizations engaged in a trade or business, but organizations exempt from income tax, such as religious, charitable, and educational institutions as well as the governments of the United States, the States, Puerto Rico, Guam, the Virgin Islands, American Samoa, the Northern Mariana Islands and the District of Columbia, including their agencies, instrumentalities and political subdivisions.  For purposes of the ESRD secondary payer provision the term "employer" is defined without regard to the number of employees.

B.
Employer Group Health Plan or Employer Plan. --These terms mean any health plan that is of, or contributed to by, an employer; and that provides medical care, directly or through other methods such as insurance or reimbursement to current or former employees, and/or their families.  It includes the Federal Employees Health Benefits
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program but not the Civilian Health and Medical Program of the Uniformed Services (CHAMPUS). "Employee pay all" plans, i.e., group health plans under the auspices of an employer which do not receive any contributions from the employer, also meet the definition of EGHP.

Assume in the absence of evidence to the contrary, that any health plan (including a union plan) in which a beneficiary is enrolled because of the current or former employment of the beneficiary or of a member of the beneficiary's family meets this definition.

C.
Secondary-- The term "secondary," when used with respect to Medicare payment, means that Medicare is the residual payer to all employer group health plans under which the Medicare beneficiary is covered and will not pay for any expenses that are reimbursable by any such plan or plans.  Consider the workers' compensation exclusion (§250ff) and no fault and liability insurance provisions (§248 and §251) in determining the extent of Medicare's liability as a residual payer since in some cases there may be a primary insurer in addition to the EGHP.  (See §252.9C.)

D.
Coordination Period--The term "coordination period" means a period of up to l2 months determined in accordance with §§252.4 and 252.5 during which Medicare benefits are secondary to benefits payable under employer group health plans.

252.3
 Retroactive Application.--If the intermediary notifies you, or you learn from other sources that an employer plan may be primary payer for services for which Medicare paid primary benefits, take the following actions:

o
ascertain whether there is EGHP coverage and if so, the name and address of the EGHP , if that information is not annotated on the claim,

o
check your records and ascertain whether Medicare paid primary benefits for other services rendered during a coordination period for which an EGHP may be primary,

o
notify the intermediary of the results of your development efforts.

This information is necessary for Medicare to determine its proper payment.  If the employer plan pays or has already paid you for all or part of the services, submit a corrected bill to the intermediary along with the employer plan's explanation of benefits (EOB).  The intermediary will recoup from you the amount of Medicare benefits paid in excess of any amount it is obligated to pay as secondary payer.

252.4
Determining the Months During Which Medicare May Be Secondary Payer.--Medicare is secondary to EGHPs for items and services furnished during a period of up to 12 consecutive months which begins with the earlier of:

o
the month in which a regular course of renal dialysis is initiated, or

o
in the case of an individual who receives a kidney transplant, the first month in which the individual became entitled to Medicare.
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NOTE:
In the extremely rare case of an untimely application by an individual who receives a transplant, the 12-month period could begin with the first month in which the individual would have been entitled to Medicare benefits if a timely application had been filed. (See § 167 for the earliest possible month of entitlement in transplant cases.)  It is not necessary to consider this possibility absent a specific indication, e.g., information in file that the transplant occurred before the first actual month of entitlement.  If further development is required contact the Social Security office.

When the 12-month period begins before the month the individual becomes entitled to Medicare, Medicare pays secondary benefits for the portion of the period during which the individual is entitled to Medicare benefits.  This is the coordination period. (See § 252.2D.)  Since Medicare entitlement usually begins with the third month after the month in which the individual starts a regular course of dialysis, Medicare is usually the secondary payer for the first 9 months of an individual's entitlement.  However, for individuals who undertake a course in self-dialysis training or who receive a kidney transplant during the 3-month waiting period, Medicare may be the secondary payer for up to the first 12 months of the individual's entitlement.

The following examples illustrate how to determine the number of months in which Medicare pays secondary benefits for various situations in which benefits are payable by an EGHP:

(1)  Individual Became Entitled to Medicare After a Waiting Period.--Janice started a regular course of dialysis in October 1986.  The 12-month period begins in October 1986 (the month in which Janice started a regular course of dialysis) and the waiting period consists of October, November and December 1986.  Medicare is secondary payer from January through September 1987.

Peter started a regular course of dialysis in January 1987 and was hospitalized and received a kidney transplant in March 1987.  The 12-month period begins with January 1987.  The kidney transplant cuts short the dialysis waiting period so that Peter becomes entitled in March 1987. Medicare is secondary payer from March through December 1987.

(2)  Individual Became Entitled to Medicare Without a Waiting Period.--In October 1987, John began a regular course of dialysis.  In December 1987, he began a course of self-dialysis training. Since the self-dialysis training course was initiated during the first 3 months of dialysis, he is exempt from the waiting period and becomes entitled as of October 1987, the first month of dialysis.  In this situation, the first month of entitlement coincides with the beginning of the 12-month period.  Thus, the coordination period extends from October 1987 through September 1988.  Medicare is secondary payer during this period.

252.5
Effect of Changed Basis for Medicare Entitlement.--If the basis for an individual's entitlement to Medicare changes from ESRD to age 65 or disability, the coordination period terminates with the month before the month in which the change is effective.
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252.6
Subsequent Periods of ESRD Entitlement.--If an individual has more than one period of entitlement based solely on ESRD, a coordination period will be determined for each period of entitlement in accordance with §§ 252.4 and 252.5.

252.7
Identification of Cases in Which Medicare May Be Secondary to Employer Group Health Plans.--Investigate cases in which information available to you (e.g., the beneficiary's Medicare card) indicates that the beneficiary is entitled to Medicare based on ESRD for 1 year or less at the time the services were rendered to ascertain whether the services were rendered during the 12-month period described in §§252.4 and 252.5.  Determine whether the services were rendered in the 12-month period by checking your own records or, if the potential Medicare payment is $50 or more, with other providers or facilities, or the beneficiary's physician, if necessary, to determine the date the individual started a regular course of dialysis or the date the individual received a kidney transplant (or entered a hospital to receive a transplant).  If the individual is in the 12-month period, ask the beneficiary if he/she is insured under any health insurance plan which provides coverage through the employer or through a union.  If the response is yes, ask for the name and address of the plan and the beneficiary's identification number.

If the information you obtain does not indicate EGHP coverage but Medicare was the secondary payer on a previous claim based on ESRD, verify the absence of EGHP coverage by inquiring of the beneficiary or the beneficiary's representative.  If you verify the absence of EGHP coverage, annotate the bill to that effect (e.g., EGHP coverage lapsed, benefits exhausted).  If the information you obtain indicates that EGHP coverage exists, obtain the information cited above from the beneficiary or the beneficiary's representative.

252.9
Billing .--

A.
General.--If you determine, based on your development, that Medicare may be secondary to an employer plan, you must bill the EGHP for primary benefits.

B.
Billing Medicare for Primary Benefits.--Bill Medicare for primary  benefits only if the services were not rendered during a coordination period, or if the EGHP denies a claim because the beneficiary is not entitled to any  benefits under the plan, or benefits under the plan are exhausted for the particular services, or the services are not covered by the EGHP.

If you believe that an EGHP may be primary payer, e.g., based on information in your records, ascertain whether primary EGHP benefits are payable, and if so, bill the EGHP for primary benefits. If an EGHP has denied your claim for primary benefits, annotate item 94 "Remarks" of the Medicare claim form with the reason for the denial of EGHP primary benefits and enter occurrence code 24 and date of denial in items 28 - 32.  No attachment is needed.  However, do not bill Medicare if the reason for the EGHP denial is that the EGHP offers only secondary coverage of services covered by Medicare.  Medicare primary benefits may not be paid in this situation even if the EGHP has only collected premiums for secondary rather than primary coverage.
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C.
Billing Medicare for Secondary Benefits.--If an EGHP payment for Medicare covered services is less than your charges and the gross amount payable by Medicare (as defined in §252.10) in the absence of EGHP payment, and you do not accept and are not obligated to accept the plan payment as payment in full, secondary Medicare benefits may be payable on the claim in accordance with §252.10.  Prepare the bill in accordance with §496.

There may be instances where Medicare is secondary payer to more than one primary insurer, e.g., an individual covered under his own EGHP as well as under the EGHP of his spouse or under automobile insurance.  In such cases, the other primary payers will customarily coordinate benefits. If a portion of the Medicare gross amount payable remains unpaid after the other insurers have paid primary payments, a secondary Medicare payment may be made.

D.
Intermediary Recovery of Primary Benefits.--If primary Medicare benefits are paid to a HHA and the intermediary learns that an EGHP should have paid primary benefits for the items and services, the intermediary either recovers directly from the EGHP or from the HHA.  When recovering from a HHA, the intermediary instructs you to file a claim with the EGHP for primary benefits, and upon receipt of the EGHP payment, to refund to Medicare the amount Medicare paid less the amount received from the EGHP.  After the intermediary instructs you to file a claim for primary benefits with an EGHP, the intermediary follows up with you in 45 days to ascertain whether a claim has been filed and whether payment has been made by the EGHP.  If you do not file a claim for primary benefits within 30 days after you have been instructed to do so, the intermediary recovers the Medicare primary payment from you, except where the reason you do not file a claim with the EGHP is because the beneficiary declines to sign the claims form.  In that case, the intermediary recovers the overpayment directly from the EGHP.

Upon receipt of the EGHP refund, submit an adjustment bill showing the revised Medicare liability. When you receive an EGHP refund, credit amounts paid by the EGHP toward any Part B cash or blood deductibles  and coinsurance to the beneficiary's account or return to the beneficiary the amounts of the Medicare deductible and coinsurance already paid.  You may retain any excess EGHP payment over the gross amount payable by Medicare.  (See §252.11)

If duplicate payment was or will be made to you, i.e., you received or expect to receive both primary EGHP payments and primary Medicare benefits, the intermediary recovers from you the Medicare overpayment which is the difference between the Medicare primary payment and the amount Medicare should have paid as secondary payer.  If Medicare paid you and the EGHP paid the beneficiary, the beneficiary is liable.

If the intermediary has not received an adjustment bill within 120 days of notifying you to file a claim with the EGHP, the intermediary follows up to determine the status of the claim.  If the EGHP has denied the claim for a reason the intermediary would find acceptable had the intermediary requested payment from the EGHP directly, the recovery
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action may be cancelled.  If the EGHP has denied the claim for any other reason, or has not responded to your claim, the intermediary attempts to recover from the EGHP. Advise the intermediary immediately if you receive payment from the EGHP.

E.
Recovery When a State Medicaid Agency Has Also Requested a Refund.--Where both Medicare and Medicaid have paid you benefits and you recover an amount from an EGHP, you are obligated to refund the Medicare payment up to the full amount of the EGHP payment before payment can be made to the State Medicaid agency.  Only after Medicare has recovered the full amount of its claim do you have the right to reimburse Medicaid or any other entity.
252.10
Amount of Secondary Medicare Payments Where Employer Group Health Plan Pays in Part for Visits and Services.--If an EGHP payment for Medicare covered services is less than the HHA's charges for those services and less than the gross amount payable by Medicare (as defined below), and the HHA does not accept and is not obligated to accept the payment as payment in full, Medicare secondary payment can be made.  The Medicare secondary payment will be the lower of:

o
the gross amount payable by Medicare minus the amount paid by the EGHP for Medicare covered services, or

o
the gross amount payable by Medicare minus any applicable deductible or coinsurance amount.

The gross amount payable by Medicare is the current Medicare interim reimbursement amount (as defined in §498) for services reimbursed on a reasonable cost basis without regard to the effect of the Medicare deductible or coinsurance or the payment by the EGHP.

For detailed billing and reimbursement instructions, refer to §496. 

252.11
Employer Group Health Plan Pays in Full.--If an employer plan payment for Medicare covered services equals or exceeds your charges or the gross amount payable by Medicare for the services in the absence of employer plan coverage, or if you accept or are obligated to accept the plan payment as payment in full, no Medicare payment is due.  Any excess of the employer plan payment over the gross amount payable by Medicare will not be subtracted from your Medicare reimbursement.  When appropriate, submit a no payment bill in accordance with §496.

252.13
Effect of EGHP Payments On Deductible and Coinsurance.--Expenses that would be credited to a beneficiary's Part B cash or blood deductibles if Medicare were primary payer, are credited to the deductibles even if the expenses are reimbursed by an EGHP.  This is true even if the EGHP paid the entire bill and there is no Medicare benefit payable.  Also, EGHP payments to an HHA will be applied to satisfy a beneficiary's obligation to pay a Part B coinsurance amount.  However, EGHP payments will be credited to the deductible before being used to satisfy the coinsurance.  (See §496.)
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252.14
Limitation on Right of Home Health Agency to Charge a Beneficiary.--A HHA that receives direct payment from the Medicare program may not charge a beneficiary or any other party, other than an insurer that is primary under §1862(b) of the Act, for Medicare covered services, if the HHA has been or could be paid by an employer plan at least an amount equal to any applicable deductible or coinsurance amount.  This limitation applies to situations where an insurer is primary under §1862(b) but offers only secondary benefits.

EXAMPLE:
Services were furnished to a Medicare beneficiary for which covered charges were $90.  No part of the beneficiary's $75 Part B deductible had been met previously.  An EGHP paid $85 for the Medicare covered services.  The current Medicare interim reimbursement amount (without regard to Medicare deductible and coinsurance amounts) for these services at 90 percent of charges would be $81.  Medicare will make no payment since the EGHP payment was greater than Medicare's interim reimbursement amount of $81 would have been.  The HHA may not charge the beneficiary for the $5 difference between the HHA's charges and the EGHP payment since the beneficiary's obligation ($78 for the Medicare deductible and coinsurance*) was met by the EGHP payment.

*The coinsurance is calculated as follows:

$90 charges minus $75 deductible = $15 X 20 percent = $3 coinsurance.

The beneficiary's obligation of $78 is met by the EGHP payment of $85.
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252.15
EGHP Erroneously Pays Primary Benefits.--If you determine that an EGHP has inappropriately paid primary benefits, bill Medicare as primary payer and refund to the EGHP the amount it paid, except for an amount equivalent to the Medicare deductible and coinsurance amounts, and charges for noncovered services.

252.16
Claimant's Right to Take Legal Action Against an EGHP.--The Omnibus Budget Reconciliation Act of 1986 provides that any claimant has the right to take legal action against, and to collect double damages from, an EGHP that fails to pay primary benefits for services covered by the EGHP where required to do so under §1862(b) of the Act.

252.17
Medical Services Furnished to ESRD Beneficiaries by Source Outside EGHP Prepaid Health Plan.--

A.
Services By Outside Sources Not Covered.--If an ESRD beneficiary is in a 12-month period as defined in §252.4 and is enrolled in an employer sponsored prepaid health plan (e.g., Health Maintenance Organization (HMO)/Competitive Medical Plan (CMP)), Medicare does not pay for services obtained from a source outside the prepaid employer health plan if:

o
The same type of services could have been obtained as covered services through the prepaid employer health plan, or 

o
The particular services can be paid for by the plan (e.g., emergency or urgently needed services).

Medicare benefits are precluded under these circumstances even if the individual receive services outside of the prepaid health plan's service area, e.g., while the individual is away from home.

At the time of admission, ask beneficiaries that are enrolled in EGHPs whether the plan is a prepaid health plan.  If the individual is enrolled in such a plan, Medicare is not billed.  Any request for payment is made to the EGHP.

NOTE:
This restriction only affects Medicare beneficiaries enrolled in employer sponsored prepaid health plans which either do not have a Medicare contract or have a Medicare cost contract.  Beneficiaries in HMO/CMPs that have Medicare risk contracts are not affected because beneficiaries enrolled in a risk-basis HMO/CMP are locked into the plan in all instances except for emergency or urgently needed services.

B. Exception.--If a beneficiary obtains services from a source outside the prepaid employer health plan, and has not yet been notified in writing of this special rule, Medicare pays for the services, provided the plan will not pay for the services for legitimate reasons.  In general, it is assumed that written notification has not been given to the beneficiary in the absence of evidence to the contrary, e.g., where the intermediary's records indicate that the beneficiary has been notified. Where payment is made for services from a source outside the prepaid health plan, the EOMB, or the Medicare Benefits Notice (HCFA-1533) where applicable, states the following:
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"Our records show that you are a member of an employer sponsored prepaid health plan.  Since Medicare is secondary payer for you, services from sources outside your health plan are not covered. However, since you were not previously notified of this, we will pay this time.  In the future, payment will not be made for nonplan services which could have been obtained from or through the prepaid health plan."

C.
Notice to Beneficiary.--Any bills received for Medicare payment from, or on behalf of a beneficiary enrolled in an EGHP Prepaid Health Plan who has previously been notified in writing, are denied and the Medicare Benefit Notice or the EOMB includes the following:

"Our records show that you are a member of an employer sponsored prepaid health plan. Since Medicare is secondary payer for you, services from sources outside your prepaid health plan that could have been obtained from or through the plan are not covered.  Our records show that you were previously informed of this rule. Therefore, payment cannot be made for the nonplan services you received."

D.
Provider's Right To Bill Beneficiary.--If a bill is denied by Medicare and by an employer sponsored HMO/CMP because the services could have been obtained through the HMO/CMP, you can bill the beneficiary your usual charges.

24v.13A
Rev. 210

