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Limitation on Payment for Services to Employed Aged

Beneficiaries and Spouses
253.

LIMITATIONS ON PAYMENT FOR SERVICES TO THE EMPLOYED AGED AND THE AGED SPOUSES OF EMPLOYEES WHO ARE COVERED BY EMPLOYER GROUP HEALTH PLANS

253.1
General.--Medicare benefits are secondary to benefits payable under employer group health plans (EGHPs) for employed individuals age 65 or over and the spouses age 65 or over of employed individuals of any age.  Section  §253.3 further defines individuals subject to this limitation on payment.  

If primary Medicare benefits have been paid for services furnished on or after January 1, 1983 to an individual who meets the criteria in §253.3 recover the excess Medicare payment in accordance with §253.13.  Billing instructions are in §497.

In general, where an individual meets the criteria in §253.3, bill the EGHP first and, if (1) the plan payment is less than your charges for Medicare covered services, (2) the plan payment is less than the gross amount payable by Medicare, and (3) you do not accept and are not obligated to accept the EGHP payment as payment in full, Medicare secondary benefits may be payable in accordance with §253.11.

The Age Discrimination in Employment Act (ADEA), which is administered by the Equal Employment Opportunity Commission, requires employers (as defined below) to offer to their employees age 65 or over and to the age 65 or over spouses of employees of any age the same coverage as they offer to employees and employees' spouses under age 65, i.e., coverage that is primary to Medicare.  This equal benefit rule applies to full-time and part-time employees.  From January 1, 1985 through April 30, 1986, employers were required to furnish such coverage to their age 65 - 69 employees and to the age 65 - 69 spouses of employees of any age through age 69.  From January 1, 1983 through December 31, 1984, employers were required to offer primary EGHP coverage to their employees age 65 - 69 and to the spouses age 65 - 69 of such employees.

Medicare beneficiaries are free to reject employer plan coverage, in which case they retain Medicare as the primary coverage.  When Medicare is primary payer, employers cannot offer such employees or their spouses secondary coverage of items and services covered by Medicare.

Where an EGHP is primary payer, but does not pay in full for the services, secondary Medicare benefits may be paid as prescribed in §253.11 to supplement the amount paid by the EGHP for Medicare covered services.  If an EGHP denies payment for particular services because they are not covered by the plan, primary Medicare benefits may be paid for them if covered by Medicare.

An EGHP's decision to pay or deny a claim because it determines that the services are or are not medically necessary is not binding on the Medicare intermediary.  Medicare will continue to evaluate claims under existing guidelines derived from the law and regulations to assure that services are in fact covered by the program regardless of employer plan involvement.
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253.2
Definitions
A.
Employer.--The term "employer" as used in these instructions means not only individuals and organizations engaged in a trade or business, but also includes organizations exempt from income tax, such as religious, charitable, and educational institutions.  Included are the governments of the United States, the States, the Virgin Islands, Guam, American Samoa, the Northern Mariana Islands, Puerto Rico and the District of Columbia.

Only employers with 20 or more employees are required to offer the same (primary) coverage to their age 65 or over employees and the age 65 or over spouses of employees of any age that they offer to younger employees and spouses.  This requirement is met if an employer has 20 or more full-time and/or part time employees for each working day in each of 20 or more calendar weeks in the current or preceding year.  Self-employed individuals who participate in an employer plan are not counted as employees for purposes of determining if the 20 or more employees requirement is met.  Where an employer does not have 20 or more employees in the preceding year, he is required to offer his employees and spouses age 65 or over, primary coverage beginning with the point in time at which the employer has had 20 or more employees on each working day of 20 calendar weeks of the current year.  The employer is then required to offer primary coverage for the remainder of that year and throughout the following year, even if the number of employees drops below 20 after the employer has met the requirement.

The "20 or more employees" requirement must be met at the time the individual receives the services for which Medicare benefits are claimed.  If at that time, the employer has met the "20 or more employees" requirement in the current year or in the preceding calendar year, the EGHP is primary payer.  An employer that meets this requirement must provide primary coverage even if less than 20 employees participate in the employer plan.

Employers are not required to provide any coverage to self-employed individuals.  However, any coverage provided to self-employed persons age 65 or older and age 65 or older spouses of self-employed persons of any age by an employer of 20 or more employees must be the same as coverage provided to younger self-employed persons: that is, coverage primary to Medicare.  The employer must also provide primary coverage to older self-employed individuals even if there are no younger self-employed individuals enrolled in the plan.

Assume for purposes of the requirement that EGHPs be billed before Medicare that, in the absence of evidence to the contrary, an employer in whose health plan a beneficiary is enrolled because of employment meets the definition of employer and employs at least 20 people.  An employer allegation that the 20-employee requirement is not met or a multiemployer plan's statement identifying specific members as employees of employers of fewer than 20 employees, can be accepted as a basis for making Medicare primary payer.

B.
Employed Individual--

l.
General.--The term "employed individual" as used in these instructions refers not only to employees but also self-employed persons such as directors of corporations and owners of businesses.  If a self-employed individual enrolls in an EGHP which meets the definition in subsection C, the employer plan may be primary for that individual and the individual's spouse. The term "employed individual" also includes members of the clergy and members of religious orders who are reimbursed for their services by a church, religious order, or other employing entity.
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2.
Members of the Clergy and Religious Orders.--The following guidelines apply in determining the employment or retirement status of members of the clergy and members of religious orders, where an EGHP alleges that such an individual is retired.

(a)
A member of the clergy or a member of a religious order who has not taken a vow of poverty is 

o considered employed if he or she is receiving from a church, religious order or other employing entity cash remuneration for services rendered whether or not the individual's earnings are exempt from social security coverage, and

o considered retired if the church, religious order or other employing entity states that the individual is retired and that he or she receives only retirement pay from the entity rather than remuneration for services rendered.

(b)
A member of a religious order who has taken a vow of poverty is considered retired if the order submits a written statement that

o an election of coverage under §3121(r) of the Internal Revenue Code of 1954 is in effect for the order of the subdivision to which the member belongs, i.e., he order has agreed to waive its exemption from payment of Federal Insurance Contributions Act (FICA) taxes on behalf of members of the order, and

o the individual has retired including the date of retirement; and
o it has or will report the retirement on its tax return.  (The noncash compensation of members of religious orders who have taken a vow of poverty is "deemed earnings" for social security and tax purposes depending on the level of services they render.  Religious orders are required to report retirement of members on their tax returns.)

3.
Individuals Age 65 and Older Who Receive Disability Payments.--A person who is age 65 or older and is receiving disability payments from an employer is considered employed if such payments are subject to taxes under FICA.  Employer disability payments are subject to FICA tax for the first 6 months of disability after the last calendar month in which the employee worked for that employer.

EXAMPLE:
Adam Green stopped working because of disability in December 1985 at age 66. His employer began paying him disability payments as of January 1986.  Since sick pay is taxed under FICA for 6 months after the last month in which the employee worked, Medicare is the secondary payer through June 1986.  Beginning with July 1986, Medicare becomes the primary payer as the sick payments are no longer considered wages under FICA.
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4.
Insurance Agents.--The following guidelines apply in determining the status of insurance agents. (See subsection D to determine when an insurance company's plan meets the definition of an EGHP.)

o
A self-employed insurance agent is considered employed if he actually conducts business on behalf of the company.  The fact that a self-employed insurance agent is authorized to represent the company; e.g., to write policies on behalf of the company, does not itself confer the status of "employed individual.

NOTE:
An insurance company that offers EGHP coverage to any self-employed insurance agent who writes policies on behalf of the company, must offer the same coverage under the same circumstances to older and younger agents.  For example, a company that provides EGHP coverage for younger insurance agents who sell at least $10,000 of insurance during a calendar year is required to furnish the same coverage under the same conditions to agents age 65 and over, including "retirees" who sell at least $10,000 of insurance during the same time period.

o
Since a full-time life insurance agent is considered an employee for social security purposes, such an individual is also considered an employee for purposes of the working aged provision.  (See subsection D for the effect of this rule in determining whether a plan is an EGHP.)

5.
Senior Federal Judges.--Senior Federal judges are retired judges of the U.S. court system and the Tax Court.  They may continue to adjudicate cases, but they are entitled to full salary as a retirement benefit whether or not they perform judicial services for the Government. By law, the "remuneration" they receive as senior judges is not considered wages for social security retirement test purposes.  Since they are considered retired for social security purposes, they are also considered retired for purposes of the working aged provision.

6.
Volunteers.--Volunteers are not considered employed unless they perform services or are available to perform services for an employer and receive remuneration for their services. For example, for purposes of §1862(b) VISTA volunteers are considered employed by the Federal Government since they receive remuneration.

7.
Directors of Corporations.--Directors of corporations, i.e., persons serving on a Board of Directors of a corporation, who are not officers of the corporation, are self-employed. (Officers of a corporation are employees.)  Directors who receive no remuneration for serving on the Board ("unpaid directors") are not considered employed.

However, remuneration may consist of "deferred compensation;" i.e., amounts earned but not payable until some future date, usually when the individual reaches age 70 and is no longer subject to the social security retirement test.  A director receiving deferred compensation is an employed individual.

C.
Plan.--The term "plan" means any arrangement by an employer or by more than one employer, or by an employee organization to provide health benefits or medical care to employees.  An arrangement by more than one employer is considered to be a single plan if the arrangement provides for common administration of the health benefits, for example by the employers directly, or by a benefit administrator, or by a multiemployer
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trust or by an insuring organization under a contract or contracts which stipulate that the organizations provide all employees enrolled in the plan the same benefits or the same benefit options.

D.
Employer Group Health Plan (EGHP) or Employer Plan .--These terms mean any health plan that is of, or contributed to by, an employer of 20 or more employees and which provides medical care, directly or through other methods such as insurance or reimbursement to current or former employees, or to current or former employees and their families.  This includes a multiemployer group health plan that has at least one employer with 20 or more employees.  These plans may identify members who are employees of employers with fewer than 20 employees.  Such members and their spouses are considered not to meet the conditions in §253.3. Similarly, if an employer of fewer than 20 employees enrolls in the EGHP that is offered to employees, that employer is not considered to meet the conditions in §253.3.

A plan that does not have any employees as enrollees, e.g., a plan for self-employed persons only, does not meet the definition of EGHP and Medicare is not secondary to it.  Thus, if an insurance company establishes a plan solely for its self-employed insurance agents, other than full-time life insurance agents, the plan would not be considered an EGHP.  But if the plan includes full-time life insurance agents or other employees or former employees, it would be considered an EGHP. (Subsection B4 states that full-time life insurance agents are considered employees.)
The Federal Employees Health Benefits program meets the definition of an EGHP.  Employee-pay-all plans, i.e., group health plans which are under the auspices of an employer and which do not receive any contribution from the employer, also meet the definition of EGHP.  Coverage by the Civilian Health and Medical Program of the Uniformed Services (CHAMPUS) is secondary to Medicare, since it is not considered to meet the definition of an EGHP.

Assume in the absence of evidence to the contrary, that any health plan (including a union plan) in which a beneficiary is enrolled because of the beneficiary's or the beneficiary's spouse's employment meets this definition.

NOTE:
Medicare is secondary to EGHP coverage only if the EGHP coverage is by reason of the employee's current employment.  Health insurance plans for retirees or the spouses of retirees do not meet this condition and are not primary to Medicare.  (See §253.4I.)

E.
Secondary.--The term "secondary" when used with respect to Medicare payment, means that Medicare is the residual payer to all EGHPs under which the Medicare beneficiary is covered by reason of current employment and will not pay for any expenses that are reimbursable by any such plan or plans.  Consider the workers' compensation and automobile and liability insurance exclusions (§§250 and 252 in appropriate cases in determining the extent of Medicare's liability.

(Also refer to §253.7C regarding claims in which there is an EGHP and another primary and/or secondary payer involved, e.g., an EGHP, an automobile insurer and a retirement plan.)
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F.
Age 65 through 69.--Means a period beginning with the first day of the month in which an individual attains age 65 and ending with:

o
For services furnished on or after July 18, 1984, the last day of the month before the month the individual attains age 70, or

o
For services furnished before July 18, 1984, the last day of the month in which the individual attains age 70.

An individual attains a particular age on the day preceding his or her birthday.

G.
Spouse.--Means any individual who has spousal coverage under the employer plan.

253.3
Individuals Subject to Limitation on Payment.--

A.
General.--Medicare is secondary payer for Part A and Part B benefits under this provision for an individual who:

1.
For services on or after May 1, 1986 is age 65 or over; for services before May 1, 1986, is age 65 through 69, and 

2.
Is entitled to Part A (hospital insurance) of Medicare on the basis of the individual's own social security or railroad retirement earnings record, or Federal quarters of coverage, or the earnings record or the Federal quarters of coverage of another person, and

3.
Is either

o
Employed and covered by reason of that employment by an EGHP; or

o
The spouse of an employed person, covered by an EGHP by reason of that person's employment, and the employed person is:

-
Any age - for services on or after May 1, l986; or

-
Any age through 69 - for services on or after January 1, 1985, through April 30, 1986, or

-
Age 65 through 69 - for services on or after January 1, 1983, through December 31, 1984.

B.
Reemployed Retirees and Annuitants.--If a retiree or annuitant returns to work even for temporary periods, the employer is required to provide the same coverage under the same conditions that he furnishes to other employees (i.e., non-retirees).  Medicare is secondary payer to the EGHP that the employer provides to the reemployed retiree even if the premiums for coverage in the plan are paid from a retirement pension or fund. Medicare is also secondary payer for consultants who are former employees if the employer provides coverage for other such consultants.
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253.4
Individuals Not Subject to the Limitation on Payment.--This Medicare secondary provision does not apply to:

o
Individuals entitled, or who could upon application become entitled, to Medicare under the ESRD provisions, i.e., individuals who meet the requirements for ESRD entitlement even though their current Medicare entitlement may be on the basis of age 65.  (See §264 for secondary Medicare payment instructions where an ESRD beneficiary under age 65 has employer group health plan coverage.)

o
Individuals who are enrolled in Part B only.

o
Individuals  enrolled in Part A on the basis of a monthly premium.

o
Anyone who is under age 65.  (Effective for items and services rendered on or after January 1, 1987 through December 31, 1991, §9319 of OBRA provides that Medicare is secondary to large group health plans that cover at least one employer of 100 or more employees for certain disabled individuals under age 65.

o
With respect to services rendered before May 1, 1986, anyone who is over age 69 and age 65-69 spouses of employees over age 69.

o
Individuals covered by a health plan other than an EGHP as defined above, e.g., one that is purchased by the individual privately, and not as a member of a group.

o
Employees of employers of fewer than 20 employees.

o
Members of multiemployer plans whom the plan identified as employees of employers with fewer than 20 employees.

o
Retired beneficiaries (other than spouses of employed individuals) who are covered by EGHPs as a result of past employment and who do not have EGHP coverage as the result of current employment.  

253.5
Identification of Individuals Subject to This Limitation on Payment .-In order to obtain the information needed to ascertain whether to bill an EGHP as primary payer, ask all Medicare Part A beneficiaries age 65 or over (other than beneficiaries with ESRD) or their representatives, appropriate questions from the list of questions in §341.

If based on the information obtained in response to the questions in §341, the criteria in §253.3 appear to be met, bill the employer plan first.  Also where the criteria in §253.5 appear to be met in current claims, search your records for all claims or services provided during the 27 previous months (or longer) if directed to do so for a special study by your intermediary.  Bill the employer plan for all such claims identified.  Submit an adjustment bill per §497 as indicated below.  (See §253.7.) If Medicare is determined to be the primary payer, annotate the Medicare billing form to that effect.
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253.6
Identification of Prior Claims by Intermediaries that May Involve Employer Plan Payment.--Intermediaries may also identify prior claims for services furnished on or after January 1, 1983, to individuals who meet the criteria in §253.3, and on which it paid primary benefits. Where such a prior claim is identified, the intermediary instructs you to ascertain from your records whether there is indication that the individual was employed, and if so, to bill the employer plan identified in the current claim for the prior stay (unless the information available to the intermediary on the prior claim clearly shows why the employer plan should not be billed as primary).  Submit an adjustment bill per §497 when the employer plan payment is received.

253.7
Action by HHA Where Employer Group Health Plan Is Primary Payer.--

A.
General.--Seek reimbursement from the EGHP before billing Medicare when there is indication that an EGHP is primary payer, i.e., where the services were rendered to an individual who meets the criteria in §253.3, and there is no evidence that the definitions in §253.11 are not met.  The EGHP is billed as primary payer even where there may be EGHP coverage for only part of the stay (e.g., split stays where the beneficiary terminates employment during the stay and EGHP coverage terminated concurrently).

B.
Submittal of Bill to Medicare after Employer Plan Has Made Payment.--If an EGHP pays primary benefits to a HHA, secondary Medicare benefits may be payable in accordance with §253.11 to supplement the amount paid by the EGHP.  If the EGHP primary payment for a particular stay or particular services is less than your charges for Medicare covered services, and is less than the gross amount payable by Medicare (as defined in §253.11) and you do not accept and are not obligated to accept the EGHP payment as payment in full, submit a bill for secondary benefits in accordance with §497.  Any excess of the EGHP payment over the gross amount payable by Medicare is not subtracted from your Medicare reimbursement at final cost settlement. If the EGHP denies your claim for primary benefits, submit a claim for primary Medicare benefits or conditional primary benefits as provided for in §253.10.

C.
Multiple Insurers.--There may be instances where Medicare is secondary payer to more than one primary insurer, e.g., an individual who meets the criteria in §253.3 is also covered under his own EGHP, and under the EGHP of an employed spouse who meets the criteria in §253.3 or under automobile insurance.  In such cases, the other primary payers customarily coordinate benefits.  If a portion of the Medicare gross amount payable remains unpaid after the other insurers have paid primary payments, a secondary Medicare payment may be made.

Coordination of benefits arrangements between private plans, whether based on State law or private agreements, cannot supercede Federal law that makes Medicare secondary payer to certain employee group health plans for individuals and spouses age 65 or over.  Therefore, where the individual has EGHP coverage based on current employment in addition to EGHP coverage as a retiree, Medicare is secondary to EGHP coverage based on current employment and primary to the EGHP coverage based on retirement regardless of the coordination of benefits arrangements between the plans.
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Where a plan's payment would normally be secondary to Medicare, but under coordination of benefit provisions, the payment is primary to a primary payer under §1862(b), the combined payment of both plans constitutes the primary payment to which Medicare is secondary. 

EXAMPLE:
John Jones, age 67, is a Medicare beneficiary with coverage under Part A and Part B.  He retired from the Acme Tool Company in 1986 and received retirement health insurance coverage which is secondary to Medicare.  His wife Mary, age 62, has been employed continuously with the local police department since 1960 and since that time has received coverage for herself and her husband under the department's EGHP.  The priority of payment for John's medical expenses is as follows: 

1)
The employed spouse's EGHP is primary payer.

2)
Medicare is secondary payer.

3)
The retirement plan is either tertiary payer or the retirement plan may choose to coordinate benefits with the employed spouse's EGHP so that the combined benefit of the two plans is primary to Medicare.
253.8
Limitation on Right of HHA to Charge Beneficiary.--You may not charge a beneficiary or any other party other than an insurer which is primary under §1862(b) of the Act for Medicare covered services if you have been paid or could have been paid by an EGHP an amount which equals or exceeds any applicable deductible or coinsurance amount.  This applies to situations where an insurer is primary under §1862(b) but offers only secondary benefits.  (See Example 2 of §497C.)

253.9
Crediting Expenses Toward Deductible and Coinsurance Amounts.--Expenses that serve to meet the beneficiary's Part A or Part B cash or blood deductibles if Medicare were primary payer, are credited to those deductibles even if the expenses are reimbursed by an EGHP.  This is true even if the EGHP paid the entire bill and there is no Medicare benefit payable.  Also, EGHP payments to a hospital are applied to satisfy a beneficiary's obligation to pay a Part A or Part B coinsurance amount.  However, EGHP payments are credited to deductibles before being used to satisfy the coinsurance.

253.10
Employer Plan Denies Claim for Primary Benefits.--

A.
Primary Medicare Benefits.--Where an employer plan denies a claim for primary benefits because, for example, the employer does not employ 20 or more employees; or the beneficiary is not entitled to benefits under the plan; or benefits under the EGHP are exhausted for the services involved; or the services are not covered by the EGHP, submit a claim for Medicare primary benefits, unless you have reason to believe that the EGHP should pay primary benefits for the services.  For example, if the EGHP offers only secondary coverage of services covered by Medicare, and the EGHP does not allege that the employer has fewer than 20 employees, do not bill Medicare.  Medicare primary benefits may not be paid in this situation even if the EGHP has only collected premiums for secondary rather than primary coverage.
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B.
 Annotation of Claims Denied by EGHP's.--Whenever an EGHP denies a claim for primary benefits, annotate in item 94 "Remarks" of the Medicare claim form the reason for the denial of EGHP primary benefits and enter occurrence code 24 and date of denial in items 29 - 32.  No attachment is needed to the Medicare claim.  The annotation is needed to avoid needless recoupment efforts under §253.12.

253.11
Amount of Secondary Medicare Payments Where EGHP Pays in Part for Items and Services.--If an EGHP payment for Medicare covered services is less than the HHA's charges for those services and less than the gross amount payable by Medicare (as defined below), and the HHA does not accept and is not obligated to accept the payment as payment in full, Medicare secondary payment can be made.  The Medicare secondary payment is the lower of:

o
The gross amount payable by Medicare minus the amount paid by the EGHP for Medicare covered services; or

o
The gross amount payable by Medicare minus any applicable deductible or coinsurance amount.

NOTE:
The gross amount payable by Medicare is the current Medicare interim reimbursement amount (as defined in §498) for services reimbursed on a reasonable cost basis without considering the effect of the Medicare deductible or coinsurance or the payment by the EGHP

Detailed reimbursement and billing instructions are in §497.

253.12
Action by Intermediary to Recover Incorrect Payments.--

A.
General.--If primary Medicare benefits are paid to a HHA and the intermediary learns that an EGHP should have paid primary benefits for the items and services, the intermediary either recovers directly from the EGHP or from the HHA.  When recovering from a HHA, the intermediary instructs you to file a claim with the EGHP for primary benefits, and upon receipt of the EGHP payment, to refund to Medicare the amount Medicare paid less the amount received from the EGHP.

B.
Recovery from the HHA .--After the intermediary instructs you to file a claim for primary benefits with an EGHP, the intermediary follows up with you in 45 days to ascertain whether a claim has been filed and whether payment has been made by the EGHP.  If you do not file a claim for primary benefits within 30 days after you have been instructed to do so, the intermediary recovers the Medicare primary payment from you, except where the reason you do not file a claim with the EGHP is because the beneficiary declines to sign the claims form.  In that case, the intermediary recovers the overpayment directly from the EGHP.

Upon receipt of the EGHP refund, submit an adjustment bill showing the revised Medicare liability and utilization.  When you receive an EGHP refund, credit amounts paid by the EGHP toward the deductible and coinsurance to the beneficiary's account or return to the beneficiary the amounts of the Medicare deductible and coinsurance already paid.  You may retain any excess EGHP payment over the gross amount payable by Medicare.  (See §253.7B.)
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If duplicate payment was or will be made to you, i.e., you received or expect to receive both primary EGHP payments and primary Medicare benefits, the intermediary recovers from you the Medicare overpayment which is the difference between the Medicare primary payment and the amount Medicare should have paid as secondary payer.  If Medicare paid you and the EGHP paid the beneficiary, the beneficiary is liable.

If the intermediary has not received an adjustment bill within 120 days of notifying you to file a claim with the EGHP, the intermediary follows up to determine the status of the claim.  If the EGHP has denied the claim for a reason the intermediary would find acceptable if the intermediary requested payment from the EGHP directly, the recovery action may be cancelled. If the EGHP has denied the claim for any other reason, or has not responded to your claim, the intermediary attempts to recover from the EGHP.  Advise the intermediary immediately if you receive payment from the EGHP.


C.
Recovery When a State Medicaid Agency Has Also Requested a Refund.--Where both Medicare and Medicaid have paid you incorrect benefits and you recover an amount from an EGHP, you are obligated to refund the Medicare payment up to the full amount of the EGHP payment before payment can be made to the State Medicaid agency.  Only after Medicare has recovered the full amount of its claim do you have the right to reimburse Medicaid or any other entity.
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253.13
Advice to Physicians and Beneficiaries.--In your professional and public relations activities, inform physicians, and beneficiaries that claims are directed first to the EGHP where there is EGHP coverage for the services involved.

253.14
Incorrect EGHP Primary Payment.--Your intermediary may advise you that an EGHP has incorrectly paid you primary benefits e.g., primary payments made by the EGHP of an employer of less than 20 employees.  In such cases, bill Medicare as primary payer and refund to the EGHP any amount it paid in excess of the Medicare deductible and coinsurance amounts and charges for noncovered services.

253.15
Claimant's Right to Take Legal Action Against EGHP.--The Omnibus Budget Reconciliation Act of 1986 provides that any claimant has the right to take legal action and to collect double damages from an EGHP that fails to pay primary benefits or fails to make appropriate reimbursement to Medicare for services for which the EGHP is primary payer.

253.16
Special Rules For Services Furnished By Source Outside EGHP Prepaid Health Plan.--

A. Services By Outside Sources Not Covered.--Where Medicare is secondary payer for a person enrolled in an employer sponsored prepaid health plan (e.g., Health Maintenance Organization (HMO)/Competitive Medical Plan (CMP)), Medicare does not pay for services obtained from a source outside the prepaid employer health plan if: 

o The same type of services could have been obtained as covered services through the prepaid employer health plan, or 

o The particular services can be paid for by the plan (e.g., emergency or urgently needed services).

Medicare benefits are precluded under these circumstances even if the individual receives services outside of the prepaid health plan's service area, e.g., while the individual is away from home.

At the time of admission, ask beneficiaries that are enrolled in EGHPs whether the plan is a prepaid health plan.  If the individual is enrolled in such a plan, Medicare is not billed.  Any request for payment is made to the EGHP.

This rule also applies to ESRD beneficiaries during the period of up to 12 months in which Medicare is secondary payer.

NOTE:
This restriction only affects Medicare beneficiaries enrolled in employer sponsored prepaid health plans which either do not have a Medicare contract or have a Medicare cost contract. Beneficiaries in HMO/CMPs that have Medicare risk contracts are not affected because beneficiaries enrolled in a risk-basis HMO/CMP are locked into the plan in all instances except for emergency or urgently needed services.
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B.
Exception.--If a beneficiary obtains services from a source outside the prepaid employer health plan, and has not yet been notified in writing of this special rule, Medicare pays for the services, provided the plan will not pay for the services for legitimate reasons.  In general, it is assumed that written notification has not been given in the absence of evidence to the contrary, e.g., where the intermediary's records indicate that the beneficiary has been notified. Where payment is made for services from a source outside the prepaid health plan, the Medicare Benefits Notice (HCFA-1533), or the EOMB, where applicable, states the following:

"Our records show that you are a member of an employer sponsored prepaid health plan. Since Medicare is secondary payer for you, services from sources outside your health plan are not covered.  However, since you were not previously notified of this, we will pay this time.  In the future, payment will not be made for nonplan services which could have been obtained from or through the prepaid health plan."

C.
Notice To Beneficiary.--Any bills received for Medicare payment from, or on behalf of a beneficiary enrolled in an EGHP Prepaid Health Plan who has previously been notified in writing, are denied and the Medicare Benefit Notice or the EOMB includes the following:

"Our records show that you are a member of an employer sponsored prepaid health plan. Since Medicare is secondary payer for you, services from sources outside your prepaid health plan that could have been obtained from or through the plan are not covered.  Our records show that you were previously informed of this rule.  Therefore, payment cannot be made for the nonplan services you received."

D.
Provider's Right to Bill Beneficiary.--If a bill is denied by Medicare and by an employer sponsored HMO/CMP because the services could have been obtained through the HMO/CMP, you can bill the beneficiary your usual charges.
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254
MEDICARE AS SECONDARY PAYER FOR DISABLED INDIVIDUALS

A.
General.--Under §1862(b)(4) of the Social Security Act, Medicare is secondary payer to "large group health plans" for "active individuals" (as defined in subsection C3) under age 65 entitled to Medicare on the basis of disability.  Under the law a large group health plan (LGHP) may not "take into account" that an "active individual" is eligible for or receives benefits based on disability.  The individual's coverage under the LGHP must be based on the individual's employment or the employment of a family member, as explained in subsection C.3.  Apply the instructions in §§253.8-§§253.14 in processing claims where Medicare is secondary payer for disabled individuals.  Where those sections refer to an EGHP of 20 or more employees, substitute the term "large group health plan" as defined in subsection C1, for the purpose of applying them to disabled individuals. 

B.
Effective Date.--This provision is effective for items and services furnished on or after January 1, 1987 and before January 1, 1992.  The effective dates are fixed by law.

C.
Definitions.--

1.
Large Group Health Plan.--A "large group health plan" means any health plan of, or contributed to by an employer or by an employee organization (including a self-insured plan) that provides health care directly or through other methods such as insurance or reimbursement, to employees or former employees, the employer, others associated, or formerly associated with the employer in a business relationship, or their families.  The plan covers employees of at least one employer that normally employed at least 100 full or part-time employees on a typical business day during the previous calendar year.  The term employer for purpose of this provision has the same meaning as the term has for purpose of the working aged provision.  That definition is in §253.2A.  It includes the Federal government and other governmental entities.  The tax penalty for nonconforming LGHPs does not apply to Federal and other governmental entities.  (See subsection I.)

A group health plan that covers employees of at least one employer that had 100 or more employees on 50% or more of its business days during the preceeding calendar year is considered to meet the above definition of LGHP.  If the plan is a multiemployer plan, such as a union plan, which covers employees of some small employers and also employees of at least one employer that meets the 100 or more employees requirement, Medicare is secondary for all employees enrolled in the plan including those that work for small employers.  This differs from the rule for multiemployer plans under the working aged. (See §253.4F)

2.
Nonconforming Large Group Health Plan.--A "nonconforming large group health plan" means an LGHP that at any time during the calendar year takes into account that an active individual is eligible for or receives benefits based on disability, e.g., an LGHP fails to pay primary benefits for disabled individuals under age 65 for whom Medicare is secondary payer in accordance with subsection C.3.

NOTE:
Although the term "large group health plan" includes a plan for former employees or persons formerly associated with the employer in a business relationship, or their families, these individuals are not included within the definition of "active individual" in subsection 3, i.e., Medicare is not secondary for them.  These individuals are included within the definition of LGHP for tax purposes.  (See the tax penalty described in subsection I.)
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3.
Active Individuals Subject to This Limitation on Payment.--An "active individual" is an employee, an employer (e.g., proprietor or partner), an individual associated with the employer in a business relationship (e.g., suppliers and contractors who do business with the employer and their employees) or a member of the family of any of these persons such as the spouse, parent or child of such an individual.  Medicare is secondary payer under this provision for active individuals entitled to Medicare based on disability who have coverage under an LGHP.

In some cases, the disabled individual may be the employee, employer, or individual associated with the employer in a business relationship.  In other cases, the disabled person may be the "family member" of the employee, employer, or individual associated with the employer in a business relationship.  This means that a disabled person who is not an employee as defined in subsection 4, but who is covered under an LGHP of a spouse, parent, or any other family member, is considered to be an "active individual."

4.
Employee.--An employee is (1) an individual who is actively working for an employer or (2), since disabled persons are not usually working, a person whose relationship to an employer is indicative of employee status.  Whether or not such a person is an employee is established by the unique facts applicable to the person's relationship to the employer.  The question to be decided is whether the employer treats a disabled individual who is not working as an employee, in light of commonly accepted indicators of employee status rather than whether the person is categorized in any particular way by the employer.  In general, an individual who is not actively working may be considered to have employee status if the relationship is such that:

o
The individual is receiving payments from an employer which are subject to taxes under the Federal Insurance Contributions Act (FICA) or would be subject to such taxes except that the employer is one that is not required to pay such taxes under the Internal Revenue Code.

o
The individual is termed an employee under State or Federal law or in accordance with a court decision.

o
The employer pays the same taxes for the individual as he pays for actively working employees.

o
The individual continues to accrue vacation time or receives vacation pay.

o
The individual participates in an employer's benefit plan in which only employees may participate.

o
The individual has rights to return to duty if his/her condition improves.

o
The individual continues to accrue sick leave.
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D.
Individuals Not Subject to this Limitation on Payment.--Medicare is not secondary for:

o
Individuals entitled, or who would upon application be entitled, to Medicare under the ESRD provision, i.e., individuals who have ESRD even though their current Medicare entitlement is on the basis of disability.  However, in accordance with §252, Medicare is secondary payer for persons under age 65 with ESRD during a period of up to 12 months regardless of the number of employees.

o
Individuals who are covered by an EGHP of employer(s) of less than 100 employees, unless the EGHP is a multiemployer plan in which there is at least one employer of 100 or more employees. (See subsection C.1.)

o
Individuals whose coverage by an LGHP is not based on either employment or a relationship to an employee, employer, or an individual associated with an employer in a business relationship.  For example, Medicare is primary for a disabled individual who is covered under an LGHP as a retired former employee (and who does not meet any of the criteria in subsection C.4) or the spouse of a retired former employee.

E.
Action to Identify Individuals Subject to This Limitation on Payment.--Identify individuals who meet the conditions in subsection C.3. by asking every Medicare beneficiary under age 65 (1) if the individual is an employee, a self-employed individual, or a member of the family of an employee or self-employed individual and, (2) if so, whether the individual has group health coverage through an employer.  If the individual responds affirmatively to both questions, request the name and address of the employer plan and the individual's identification number and bill the plan for primary benefits, except where you have information that clearly shows that the employer plan is not primary payer.  If the individual responds that he or she does not meet either (1) or (2) above, you have otherwise determined that the employer plan is not primary payer, bill Medicare for primary benefits and annotate item 57A on Form HCFA-1450, "Medicare."

For audit purposes and to ensure that you have developed for other primary payer coverage, retain a record of the development or other information on which you based the determination that Medicare is primary payer.

F.
When Medicare Can Pay Secondary Benefits.--When you  bill the employer plan first, Medicare may pay secondary benefits in accordance with §253.12, to supplement the employer plan payment, only if all of the following conditions are met:

o
The plan payment is less than your charges for Medicare covered services,

o
The plan payment is less than the gross amount payable by Medicare (as defined in §253.12), and
o
You do not accept and are not obligated to accept the plan's payment as payment in full.  Refer to the billing instructions in §497 and §498 as appropriate.

G.
Recovery of Primary Medicare Payments.--Under the law, the government may recover incorrect primary Medicare benefits from any LGHP which is primary payer.  To recover Medicare payments the government:
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o
may bring legal action against the LGHP and may collect double damages,

o
may take legal action to recover its benefits from any entity that has been paid by the LGHP for items and services furnished an individual who meets the conditions in subsection C.3,

o
may join or intervene in any legal action against the LGHP related to the events that gave rise to the need for the items or services, and

o
is subrogated to the extent it paid for items or services to the rights of any individual who is entitled to receive primary payment from an LGHP.

H.
Claimants' Right to Take Legal Action Against Large Group Health Plan.--Any claimant including an individual who received services, and the provider or supplier, has the right to take legal action against an LGHP that fails to pay primary benefits for services covered by both the LGHP and Medicare and to collect double damages.

I.
Tax Penalty for Noncompliance.--An excise tax is imposed by §5000 of the Internal Revenue Code (IRC) on any employer or employee organization that contributes to a nonconforming LGHP (see subsection C2 for definition) during a calendar year.  The amount of tax is 25 percent of the total amount that the employer or employee organization contributed to LGHPs during that year.  This tax penalty does not apply to Federal and other governmental entities.

J.
Identification of Cases and Action Where There is Indication of LGHP Coverage In Prior Claims.--Whenever you determine that an individual's employer plan should be billed as primary payer for items or services furnished on or after January 1, 1987, search your records for any prior claims on which Medicare paid primary benefits for services rendered that individual on or after January 1, 1987, on which there has not been a valid prior LGHP denial.  When you identify such claims, bill the plan for the prior stays.  When the employer plan payment is received, submit an adjustment bill to the intermediary.  Refer to §253.14 for further guidance regarding recovery of incorrect Medicare benefits where an employer plan may pay primary benefits if billed.

Intermediaries also seek to identify prior claims for items and services furnished on or after January 1, 1987 to beneficiaries for whom Medicare is secondary in accordance with subsection C.3. and for which Medicare paid primary benefits.  When such a prior claim is identified, the intermediary instructs you to bill the employer plan identified in the current claim for the prior stay.  Submit an adjustment bill when the employer plan payment is received.
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Appeals of Payment Determinations
255.
HOME HEALTH AGENCY PROTEST OF PAYMENT DETERMINATIONS

Attempt to resolve with your intermediary any differences involving payment for services that arise from the application of the cost formula or the amount payable in a specific case.  (See Provider Reimbursement Manual §§2426ff., for instructions concerning providers' rights to request a hearing on disputed cost reports.)

256.
HHA'S RIGHT TO APPEAL INITIAL DETERMINATION UNDER THE LIMITATION OF LIABILITY PROVISION

Section l879(d) of the Act establishes that the provider has a right to challenge through the appeals process and the courts an intermediary's decision that items or services furnished are not covered because they are not reasonable and necessary or constitute custodial care (§ 1862(a)(1) or (9)). Section 1879(d) also establishes a provider's right to appeal coverage denials (occurring on or after July 1, 1987 and before November 1, 1990) involving the failure to meet the requirement that a patient be homebound or that the patient be in need of skilled nursing care on an intermittent basis (§1814(a)(2)(C) and §1835(a)(2)(A)).  If a beneficiary is liable for any of the noncovered items or services, the intermediary must first establish that the beneficiary will not exercise his appeal rights. (See § 257.)  If the beneficiary chooses not to appeal, you have the right to appeal both the coverage and limitation of liability decisions.  However, you do not have a right to appeal when neither you nor the beneficiary is liable, e.g., when the entire noncovered portion of the stay is paid under § 1879.  This means that you may appeal an initial determination that (1) items or services are not covered because they are not reasonable and necessary or constitute custodial care, or, for denials on or after July 1, 1987 and before November 1, 1990, because of failure to meet homebound or intermittent skilled nursing care requirements, and (2) either the beneficiary or the provider knew or could reasonably have been expected to know that such items or services were not covered provided that the beneficiary does not exercise his appeal rights.

If the beneficiary appeals the initial determination, then you are made a party to the appeals determination.

256.1
Situations Where HHA May Initiate Appeal.-- You may initiate an appeal only if the ultimate liability rests with you  or with the beneficiary and it has been determined that the beneficiary will not exercise his appeal rights.  A determination will be made that the beneficiary will not exercise his appeal rights if (1) the beneficiary's liability was not waived for a portion of the items or services and the beneficiary or his representative has stated in writing that he does not intend to request a reconsideration; or (2) the beneficiary's liability was entirely waived in the initial determination.
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257.
BENEFICIARY PROTESTS AND APPEALS OF PAYMENT DETERMINATIONS

A.
Hospital Insurance Program.--An individual dissatisfied with any determination of the amount of benefits payable on his behalf under hospital insurance may have his claim reconsidered.  If he is not satisfied with the reconsideration determination and the amount in controversy is $l00 or more, he may request a hearing by an Administrative Law Judge of SSA's Office of Hearings and Appeals.  If he disagrees with the Administrative Law Judge's decision, he may request that the Appeals Council review the decision.  If still dissatisfied with the final decision of the Administration, and the amount in controversy is $1,000 or more, the individual may initiate action for Federal court review of the claim.

1.
Beneficiary Representation by Home Health Agency.--To be represented by an HHA, the beneficiary must execute a form SSA-1696-U4, Appointment of Representative, which must contain the signed acceptance of an authorized official of your facility who is being appointed.  When you accept a valid Appointment of Representative form executed by the beneficiary, you may then file any appeal request on behalf of the beneficiary, if the beneficiary has not already done so.

When the denial involves either services that constitute custodial care or that are not reasonable and necessary, or the denial involves a failure to meet homebound or intermittent skilled nursing care requirements and thus the application of the limitation of liability provisions under §1879 of the Act (see §260ff.), your representative (attorney or non-attorney) must waive in writing any right to payment from the beneficiary for these services.  The intermediary must obtain the written waiver even when the claim is initially paid under the limitation of liability provision, i.e., when it finds that neither you nor the beneficiary is liable.  This waiver requirement is intended to insure against conflict of interest.

A home health agency representative (including an attorney) cannot charge the beneficiary a fee in connection with such representation.

The costs you incurred in representing a beneficiary in an unsuccessful appeal are not allowed as reasonable costs in determining your Medicare reimbursement.

B.
Medical Insurance Program.-- An individual dissatisfied with the denial of a request for payment of Part B benefits or the amount of such benefits paid, is entitled to a review by the intermediary.  If dissatisfied with the promptness with which his initial request for payment is acted upon or with the outcome of the review determination, he is entitled to a hearing by a hearing officer of the intermediary.  Since you are paid for the medical services you furnish by the same intermediary that makes hospital insurance payments, this intermediary is responsible for the review and hearing under medical insurance.  A claimant's right to a Part B hearing is dependent upon a showing that there is $100 or more in controversy.
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A patient dissatisfied with a payment for the services of a provider-based physician is entitled to a review by the carrier to which the bill for the physician's services was submitted for payment. If still dissatisfied, he is also entitled to a fair hearing by the carrier.

C.
HHA and Social Security Office Role in Beneficiary Protests.-- Patient protests concerning entitlement to health insurance benefits or the denial, amount, or promptness of payment for items or services furnished by the home health agency under hospital or medical insurance, if simply amenable to explanation or correction, should be handled by the home health agency.  If he is still dissatisfied, the patient should be referred to his Social Security office.  The Social Security office can offer assistance to the beneficiary in determining his appeal rights and can answer specific questions about the appeal procedures.  The Social Security office can also assist the individual in completing the necessary forms for requesting reconsideration or hearing.
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258

REOPENING AND REVISION OF MEDICARE CLAIMS DECISIONS

An initial or revised determination on a Part A or Part B Medicare claim may be reopened for any reason (and revised if found to be incorrect) within 1 year after the date of the decision.

After 1 year but within 4 years after the date of the initial decision, a determination may be reopened for "good cause," i.e., because (1) new and material evidence is furnished, (2) a clerical error has been made, or (3) there is an error on the face of the evidence; i.e., on the basis of all of the evidence on file at the time the decision was made, it is clear that the decision was incorrect.

A determination may be reopened at any time, if (1) the decision was procured by fraud or similar fault; or (2) correction of a clerical error or an error on the face of the evidence would made the decision more favorable to the claimant.
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