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Limitation on Liability of Beneficiary and HHA

Where Medicare Claims Are Disallowed
260.

LIMITATION OF LIABILITY FOR HHA CLAIMS UNDER PART A AND B OF MEDICARE PROGRAM

Section l879 of the Act provides relief for a beneficiary who acted in good faith in accepting services found to be not reasonable and necessary for the diagnosis or treatment of illness or injury or to improve the functioning of a malformed body member, or to constitute custodial care. The provision also applies for denials of home health services beginning July 1, 1987 and ending September 30, 1989, where the beneficiary was not homebound or does not or did not need skilled nursing care on an intermittent basis.  In such situations, the beneficiary is not liable for the charges for the services.  You are liable if it is determined that you knew, or could reasonably have been expected to know, that the items or services provided were not covered under Medicare.  However, the Medicare program accepts liability, i.e., makes payment to you even though a noncovered service is involved, if neither you nor the beneficiary knew, or could reasonably be expected to have known, that the services were not covered.

This provision does not apply to any services you rendered prior to the date on which its Medicare agreement is accepted by the Secretary, even though the effective date of the agreement may be earlier.  This is so because a beneficiary dealing with a nonparticipating provider could not reasonably have expected Medicare coverage.

Section l879 permits you to appeal a determination that services were not reasonable or necessary or constitute custodial care when it is determined that liability rests entirely with you or when the beneficiary is partially or completely liable for the noncovered items or services and it has been determined that the beneficiary is not exercising  his appeal rights.  (See § 256.)  Section l879 also provides that the Medicare program indemnifies  (i.e., make direct payment to) the beneficiary or other person(s), subject to the deductible and coinsurance amounts, for any payments made by the beneficiary or other persons to a liable HHA that are not refunded or credited, for items or services which have been determined to be noncovered, as specified in § 26l.  Any payments made as indemnification are treated as overpayments to you and withheld from future Medicare benefits due you.  (See § 269.3).

NOTE:
Sections 26l through 267 discuss specific procedures for implementing this provision with regard to HHA claims for Part A and Part B HHA claims billed on form HCFA-l450.  Section 268 discusses procedures for processing medical and other health services payable under Part B billed on form HCFA-1450.
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APPLICABILITY OF LIMITATION OF LIABILITY TO ITEMS OR SERVICES FURNISHED BY HHAs

The limitation of liability provision applies to HHA claims denied for the following reasons:

o
Items or services that are not reasonable and necessary for the diagnosis or treatment of illness, injury, or to improve the functioning of a malformed body member (excluded by §1862(a)(1)).  (See § 232.1.)

o
Items or services that constitute custodial care (excluded by §1862(a)(9)). (See § 232.10.)

o
Under OBRA (Pub. L. 99-509) for denials processed on or after July 1, 1987, and through September 30, 1989, those HHA services denied under §1814(a)(2)(C) or § 1835(a)(2)(A) because the patient:  is not or was not confined to his/her home, or does not or did not need skilled nursing care on intermittent basis, are subject to application of the limitation of liability provisions under §1879 of the Act.
The limitation of liability provision does not apply to HHA claims denied for any other reason.

262.

DETERMINING LIABILITY FOR HHA CLAIMS UNDER SECTION 1879

Whether a beneficiary or an HHA knew or could reasonably have been expected to know that items or services were not covered is a matter of judgment.  For this reason, decisions as to the limitation of liability on HHA claims normally are not developed case-by-case, but are made on the basis of certain presumptions.

262.1
Determining Beneficiary's Liability.--For the beneficiary, the presumption is  made that he did not know that services are not covered unless the evidence indicates that written notice was given to the beneficiary.  In some cases, the beneficiary may have been given notice in a previous claim that a type of care is not be covered.  More commonly, the HHA gives notice to the beneficiary that a particular course of treatment is not covered or that coverage ended at a particular time.

A.
Beneficiary Determined to be Liable.--When the intermediary determines that the beneficiary is liable, the beneficiary is held responsible for the payment or expenses incurred for items or services determined to be noncovered under Medicare.

B.
Beneficiary Determined to be Without Liability.--Unless evidence indicates that the beneficiary knew or had reason to know that the items or services he received were noncovered because they were not reasonable or necessary, the intermediary presumes that the beneficiary did not know the services are not covered.
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When the beneficiary's liability is waived, all visits for which he received benefit of limitation of liability (whether or not Medicare payment is made) are charged to the beneficiary's utilization record of visits, as though covered under Medicare.  Such visits are shown as having been used on the utilization notice, form HCFA-1533.  This requirement includes visits for which the beneficiary's liability has been waived but for which the HHA is liable.

262.2
Determining HHA Liability.--

A.
General.--You are held liable for noncovered services if it is determined that you:

o
had actual knowledge of the noncoverage of services in a particular case, or

o
could reasonably have been expected to have such knowledge.

B.
The Favorable Presumption Provision.--Prior to March 24, 1986, if you made all reasonable efforts to assure Medicare coverage decisions were correct and demonstrated the ability to make accurate Medicare coverage decisions, you were presumed not to have knowledge of noncoverage.  As a means of determining whether you could be entitled to a "favorable presumption," a denial rate criterion was established which was intended to indicate whether you could make accurate judgments concerning the coverage or noncoverage of services in most cases. If you did not meet the denial rate criterion you could not be considered to have taken all reasonable measures to obtain knowledge of noncoverage and therefore could not be granted a favorable presumption.

The application of §1879 limitation of liability provisions was revised by a final rule published in the Federal Register on February 21, 1986.  That final rule had no provision for the use of the favorable presumption for providers (hospitals, SNFs, or HHAs), effective for services furnished on or after March 24, 1986.  However, use of the favorable presumption was extended for HHAs for limited periods by subsequent legislation.  See subsection C. below.

C.
Time Limited Extension of Favorable Presumption by Legislation.--The Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA), enacted April 7, 1986, provided for the use of the favorable presumption for medically reasonable and necessary denials of services for HHAs which meet a 2.5 percent denial rate criterion until one year after the date on which the 10 regional intermediaries have begun operations to service all HHAs.  It has been determined that the favorable presumption will apply to such denials of services processed through August 31, 1988.

Extension of the favorable presumption also applies to outpatient services (e.g. physical therapy (PT) and speech pathology (SP)) furnished by an HHA in its capacity as a rehabilitation agency, as long as the HHA has only one provider number.  The statutory provision for use of the favorable presumption extends to all services provided by an HHA including those which are payable under Part B.
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For claims processed on or after July 1, 1987 and through September 30, 1989, OBRA provides for use of the favorable presumption for denials of home health services where the beneficiary does not meet the requirements under §1814(a)(2)(C) or under § 1835(a)(2)(A) of being homebound or of needing skilled nursing care on an intermittent basis.  A favorable presumption regarding the limitation of liability for such denials is available for HHAs which (1) comply with requirements respecting timely submittal of bills for payment and medical documentation, (2) promptly notify patients, and their physicians, where it is determined that a patient is being or will be furnished items or services which are excluded from coverage, and (3) have not more than 2.5 percent of claims submitted during the previous quarter (based on visits billed) denied on the bases of home bound or intermittent nursing care requirements.  Ordinarily (1) and (2) are deemed to have been met where the HHA meets the 2.5 percent denial rate requirements for such denials.

D.
Effect of Favorable Presumption.-- If you meet the denial rate criterion for any particular category of denials under subsection C., all of your claims for Part A and B home health agency visits for that category are processed under the favorable presumption that you had no knowledge of noncoverage unless the evidence in a particular case shows that, in fact, you had or could reasonably have been expected to have had such knowledge.  If you do not meet the denial rate criterion, favorable presumption is not applicable and your liability will not ordinarily be waived in cases denied as not reasonable or necessary.  However, even if you have been found not to meet the criterion, and favorable presumption cannot be extended to your cases, you may allege that in an individual claim, you did not know and could not have been expected to know that the care could not be covered.  In such situations, the intermediary considers the evidence submitted in support of your allegation.

Favorable presumption applies to all claim denials under either category.  Distinctions are not made of denials under each category, except that when an HHA has been advised either by intermediary bulletins or by denial of a prior claim that a specific modality of services that it renders is not covered by Medicare, claims for that type of service cannot be entitled to favorable presumption.  See §§ 268ff. for discussion of limitation of liability for Part B provider services billed on HCFA-l450.

E.
HHA Is Determined to Be Liable--Right to Appeal.-- If you are determined liable for all or a portion of the charges for noncovered items and services furnished a beneficiary, you may appeal such a decision by an intermediary under certain conditions. (See §256.)

NOTE:
The limitation of liability provision does not apply to third party payers except liability insurers.  Therefore, if you are determined liable, you may seek payment from a third party payer other than a liability insurer without being subject to recovery action that could occur if you sought payment from the beneficiary.

F.
HHA and Beneficiary Determined to Be Without Liability.-- If the intermediary determines that neither you nor the beneficiary knew or had reason to know that the services provided the beneficiary were not covered, the Medicare program accepts liability and makes payment.  (See §267.)
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CRITERIA FOR PRESUMING THAT HHA MEETS LIMITATION OF LIABILITY REQUIREMENTS

To determine whether you know the Medicare coverage rules and can apply them, intermediaries collect statistics to ascertain whether your denial rate does not exceed 2.5 percent (the 2.5 percent criterion applies to each favorable presumption calculation, i.e., separately for medical necessity denials and technical denials).  See § 263.3 for determining denial rates.

For purposes only of determining favorable presumption, compliance with the following criteria are deemed met if you meet the denial rate criterion:  (l) the certification/recertification requirements in 90 percent of the cases reviewed; (2) procedures that assure that bills and medical documentation are submitted in a timely manner; and (3) procedures which assure timely HHA notice to beneficiaries.

263.l
Reevaluating Favorable Presumption.-- You are reevaluated at least every 3 months to determine whether you are entitled to a favorable presumption.  The intermediary may set a shorter time for reevaluation in special situations if you have a drastic fluctuation in your denial rates.

The intermediary notifies you in writing when there is a change in your qualification for a favorable presumption.

263.2
Reevaluating HHA's Qualification for Favorable Presumption for a Prior Period.-- Occasionally, new information may indicate that an earlier determination that you qualified for a favorable presumption was erroneous.  In such a situation, the intermediary may retrospectively reevaluate and redetermine your compliance with the requirements for a favorable presumption for a prior period.

If the reevaluation of your compliance so establishes, the intermediary may determine that you had, or could reasonably have been expected to have had, knowledge of the noncoverage of the services for claims denied as not being medically reasonable and necessary or for custodial care or as technical denials.

Even though the intermediary determines after reevaluation that you were in compliance with the appropriate denial rate criterion, it may rebut your favorable presumption in any individual case in which the evidence is clear and obvious that you should have known at the time the services were furnished that they were not covered.

263.3
Determining Denial Rates for HHAs.-- Specified data are recorded for each HHA for those cases in which a Medicare beneficiary receives services prior to an event terminating program coverage.  Terminating events include:  (l) HHA notice; (2) intermediary notice; (3) exhaustion of benefits; (4) discharge; and (5) death.

The intermediary records the following data:
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A.
All visits (excluding "grace day" visits under § l879) that you billed as covered and which were incurred prior to a terminating event.

B.
All visits determined by you to be covered but determined by the intermediary to be noncovered because (1) the services provided were not medically necessary and reasonable, or constituted custodial care; or (2) because the beneficiary was not homebound or did not need skilled nursing care on an intermittent basis.

NOTE:
Visits denied for reasons other than the above are not included in subsection B.

C.
The denial rate is calculated by dividing "A" into "B(1)" and "B(2)."  For the denial rate criterion to be met, the number of visits in "B(1)" or "B(2)" must not exceed 2.5 percent of the number of visits in "A."

NOTE:
During the statutorily established periods that the favorable presumption may be applied to medical necessity denials (not medically reasonable and necessary or custodial care, i.e., § 1862(a)(1) or (9) exclusions) and technical denials (not homebound or not needing or requiring skilled nursing care on an intermittent basis, i.e., § 1814(a)(2)(C) or § 1835(a)(2)(A) exclusions), it is necessary to establish that you separately meet the denial rate criterion for each of these two categories of denials.  Two separate denial rate calculations are made.  As a result, you potentially could qualify for 2 favorable presumptions, one favorable presumption based on your medical necessity denials and another based on your technical denials.  It is also possible that you might qualify for only one favorable presumption, depending on your meeting the denial rate criterion for only one category of denials (either medical necessity denials or technical denials).  There is the possibility that you may not qualify for a favorable presumption for any of your denied services because you did not meet the denial rate criterion for either category of denials.

When calculating the two denial rates, the same factor A is used when determining your qualification for a favorable presumption for your: 1) medical necessity denials and 2) technical denials.

Thus, A is divided into B(1), when B(1) represents the total number of visits billed as covered by you which are denied by the intermediary for medical necessity reasons, to determine your denial rate for medical necessity denials.  The same A is divided into B(2), when B(2) represents the total number of visits billed as covered by you which are denied by the intermediary for technical reasons, to determine your denial rate for technical denials.

263.5
Time Period for Calculating the Denial Rate.-- Each calendar quarter, or more frequently if it is believed necessary, the intermediary calculates your denial rate based on the data collected during the preceding calendar quarter.  The denial rate is calculated by the end of the month following the end of the quarter. 

For example, data compiled during l/l through 3/3l is used to calculate the denial rate. This calculation is made by 4/30.  If shorter e.g., l or 2 month time periods are used, the principles above are adapted to the shorter times. (HHA technical denial rates are calculated on a quarterly basis only.)
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263.6
Effect of Change in Favorable Presumption.-- You are advised of any changes in your favorable presumption by the end of the month following the end of the quarter for which the denial rate was calculated.

For example, if there is a loss of favorable presumption based on data compiled from l/l through 3/3l, favorable presumption is retained for services rendered from l/l through 3/3l and up to the date of the notice of change of favorable presumption status, but no later than the last day of the month following the end of the quarter (in this case 4/30).

All claims processed involving services on or after the date of notice are processed under the new favorable presumption determination.

263.7
Treatment of HHA Visit Determinations Later Reversed.-- Where an initial payment or denial of payment determination which was included in the denial rate calculation is reversed as a result of reconsideration, hearing, reopening or other review (e.g., a Coverage Compliance Review), the number of your denied Medicare visits is adjusted (no adjustment is made to the total number of visits).  In the case of visits initially denied, but later determined to be covered, such visits are subtracted from your denied Medicare visits.  Visits initially found to be covered, but later determined to be noncovered, are added to your denied Medicare visits.  (Where review merely affirms the initial payment or denial of payment decision, no adjustment action is taken.) The subtraction or addition of such visits is applied to the period during which the intermediary took action on the reversal, i.e., to the current denial rate calculation.

NOTE:
Visits payable only under the limitation of liability provision are considered noncovered visits and are not counted as covered in the denial rate calculations.

265.

DETERMINING WHETHER HHA HAD KNOWLEDGE OF NONCOVERAGE OF SERVICES

You are considered not to have had knowledge of noncoverage of services in a particular claim unless there is evidence to the contrary.  Such evidence to the contrary may include the following:

A.
Denial Rate Criterion-- You did not meet the criterion for a favorable presumption;

NOTE:
If you do not meet the criterion for favorable presumption, you may qualify for payment, under limitation of liability, of the noncovered services in a denial only where you can demonstrate through objective evidence that, even if you had had a favorable presumption, you would not have known that the services were noncovered.

Where you meet the criterion for a favorable presumption, you qualify thereby for payment, under limitation of liability, of the noncovered services in the case of a denial where there is a reasonable doubt as to whether any of the conditions listed in the following subsections is met; that is, you receive the benefit of the doubt in this regard. However, the favorable presumption is rebutted and no payment is made where it is clear and obvious in a denial that any one of the conditions listed in the following subsections is met.
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B.
HHA Notices
o
You submitted a no-payment claim, or claim for payment only at the request of the beneficiary;

o
You issued a written notice of noncoverage to the beneficiary.

C.
HCFA Directives--

HCFA has informed you in writing of the noncoverage of a particular service or category of services.  Specific instructions in §§ 232ff. provide examples of unskilled services excluded from Medicare coverage.  Where it is clear from review of a particular medical record that the patient received only excluded services, the HHA is expected to have knowledge of noncoverage.

D.
Intermediary Notices
o
A one-time written notice from the intermediary to you that a particular item or service is not covered (e.g., acupuncture) is sufficient notice for all subsequent claims involving that service.

o
The intermediary notified you by telephone and/or in writing that the care is not covered or that covered care has ended.  The date of the telephone notice is the effective date of notification.

o
The intermediary issued a general provider bulletin or newsletter advising that a specific item or service is not considered reasonable and necessary.

E.
Medical Information
1.
A physician clearly indicated in the patient's medical record that the patient no longer needed the services provided.  You are accountable for information found in the patient's medical records, such as the patient's medical chart, attending physicians' notes, or similar records, since these are your records.  Your favorable presumption may be rebutted on the date the evidence, based upon medical records such as that described below, clearly indicates noncoverage of services:

o
A physician indicated the patient could be discharged from a home health plan of treatment; or

o
The attending physician refused to certify or recertify the patient's need for home health service covered by Medicare because he determined that the patient's condition does not require such services.

2.
The intermediary follows its established procedure for requesting additional evidence needed in a particular case to permit a decision on coverage
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Where the beneficiary is still receiving treatment, you are advised that additional information must be submitted (i.e., postmarked) within 5 work days of a telephone request, or if a telephone request is not feasible, postmarked within 7 work days of the date of a written request.

If this requirement is met, and you have a favorable presumption, you are protected from liability under the provision through the date the intermediary makes its coverage determination based on the requested additional evidence and notifies you.  If the evidence is not submitted within the required 5 to 7 days, you are protected from liability only through the date the intermediary requested the additional evidence, even though the HHA otherwise has a favorable presumption.

F.
Patently Unnecessary Services.-- An immediate finding of liability in fraud and abuse cases as well as in any other situations is made where you furnish and claim payment for services that are so patently unnecessary that all HHAs could reasonably be expected to know that the services are not covered under Medicare.  Generally, this is the case where abuse has been identified in a particular claim.  Abuse exists when a provider furnishes services that are inconsistent with accepted sound medical practices, are clearly not within the concept of reasonable and necessary services as defined by law or regulations, and, if paid for, results in an unnecessary financial loss to the Medicare program.

265.l
Notifying Patient of Noncoverage.-- If you are aware that the services to be furnished to a patient are not covered, advise the patient (or his representative) in writing prior to or at the time of start of care (or at the time the type of care changes) that the care is noncovered and that no claim for Medicare reimbursement is submitted.  If the beneficiary insists that you submit a claim for payment, indicate that the bill is being submitted at the beneficiary's request, and why you consider the care to be noncovered.  Use the no-payment billing procedures. (See §430.)  In such a case, neither the beneficiary nor you are entitled to limitation of liability.  (Such denials are not counted in determining denial rates for application of the criteria in § 263.3.)

Establish a procedure for notifying beneficiaries and physicians promptly when a decision of noncoverage is made.  The procedure should provide for a written notice of noncoverage to the beneficiary or person acting on his behalf on the day that home health services were to be started or on the day you found the care to be noncovered, or on the same day the intermediary telephones a decision of noncoverage to you.

265.2
Improper HHA Coverage Decisions.-- The intermediary reviews cases which you consider noncovered and for which you have asked the intermediary for a determination.  If in a substantial number (in excess of 5 percent) the intermediary finds that covered services are involved, it infers that you do not know the standards for coverage and are not in a position to give effective notices of noncoverage to beneficiaries.  In such cases, you are denied a favorable presumption if you meet the denial rate criterion in §263ff.
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266.

ESTABLISHING WHEN BENEFICIARY IS ON NOTICE OF NONCOVERAGE

If the beneficiary has previously been informed that services were noncovered as a result of a prior stay for the same condition, the beneficiary is liable for payment for the services based upon the prior notice, but only if it is clear that the beneficiary (or the person acting on his behalf) should have known that the circumstances were the same as in the situation previously found to be noncovered.  With this exception, the beneficiary is presumed not to have known nor to have been expected to know that care is not covered unless or until one of the following occurs:

A.
HHA Is Source of Notice
o
You advised the beneficiary or the person acting on his behalf in writing prior to start of care that the care is noncovered.

o
During the course of the patient's plan of treatment, you are advised by the intermediary that covered care has ceased and you notify the beneficiary or the person acting on his behalf in writing of the intermediary's determination.

o
During the patient's plan of treatment, you advised the patient or the person acting on his behalf in writing that the patient no longer required covered care.
B.
Intermediary Is Source of Notice.-- The beneficiary's first notification of noncoverage is received from the intermediary (e.g., intermediary denial notice).

266.l
Determining Date of Notice.--

A.
For Beneficiaries.-- In determining when the beneficiary received notice of noncoverage, the intermediary uses the date of the written notice when the beneficiary is under a plan of treatment and is capable of handling his own affairs (i.e., able to sign and negotiate checks).

If you are unable to deliver notice of noncoverage personally to a beneficiary, give notice by telephone and on the same day mail a written confirmation of the telephone notice.  The date of the telephone call is considered the date the beneficiary received notice of noncoverage.

B.
For HHAs.-- Where you are notified of noncoverage by an intermediary, the intermediary uses the date annotated in its records in accordance with § 265D.

Where you determine that covered care is no longer required, the intermediary uses the date of your written notice to the beneficiary of such noncoverage, as indicated in A above.

266.2
Documentation of Notice.-- It is very important that you be aware of these definitions of notice.

Retain copies of all notices of noncoverage you give to beneficiaries because the date of notice to the beneficiary may be an important element in the event of an appeal on the issue of limitation of liability.
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267.

PAYMENT UNDER LIMITATION OF LIABILITY

When it is determined that the beneficiary's home health visits are not covered but both the beneficiary and you are entitled to limitation of liability, the Medicare program may pay for the noncovered services up to the date of notice and also, if it is determined that additional time is needed to arrange post-discharge care, for a "grace period" of l day (24 hours) after the date of notice to you or to the beneficiary, whichever is earlier.  (See §§ 265 and 266 for definition of notice.)  If it is determined that even more time is required in order to arrange post discharge care, 1 additional "grace period" day may be paid for.
When you are given notice as described above, advise the beneficiary in writing of the determination made.  Your written notice to the beneficiary is given on the same date you received notice from the intermediary.  Where you fail to give the beneficiary such timely notice, the beneficiary is protected from liability until he receives the notice.

For example, if you receive notice of noncoverage from the intermediary on February l5 but failed to advise the beneficiary until February l9, the beneficiary is protected from liability through February l9--the date on which he first received notice.  However, you are entitled to program payment only through the date--February l5--on which you received notice, and for whatever "grace period" is allowed thereafter.  If you received notice from the intermediary on February l5 but failed to give the beneficiary notice until the next day--February l6--the beneficiary and you are protected from liability under the "grace period" assuming the beneficiary needed additional time to arrange post-discharge care for only the additional day--February l6--unless it is determined that even more time is required to arrange post discharge care, in which case 1 additional "grace period" day may be paid for.
268.

APPLICABILITY OF THE LIMITATION OF LIABILITY PROVISION TO HOME HEALTH CARE CLAIMS PAYABLE UNDER PART B

The limitation of liability provision applies to claims involving Part B services billed on a Provider Billing for Medical or Other Health Services, Form HCFA-l450.  The intermediary determines whether limitation of liability applies to these categories of claims when the basis for the denial is that services were not reasonable or necessary (under § l862(a)(l) of the Act).

268.l
Determining Beneficiary Liability.-- A presumption will be made that the beneficiary did not know that items or services would not be covered unless there is evidence to the contrary. Indication in the claims file that the beneficiary received notice prior to receiving the noncovered services is evidence to the contrary which rebuts the presumption in the beneficiary's favor.  The definitions of "notice" to the beneficiary are set forth in § 266.

268.2
Determining HHA Liability.-- The application of the limitation of liability provision to claims involving Part B services billed on form HCFA-1450 depends upon whether a favorable presumption applies for Part B services billed on form HCFA-1450.
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A.
HHA Entitled to Favorable Presumption.-- If you are entitled to a favorable presumption for Part A home health agency visits billed on form HCFA-l450, that presumption extends to your claims for services payable under Part B (billed on form HCFA-l450).  Your claims are processed under the presumption that you did not know or have reason to know that these services were not covered.  If it is determined that you are submitting an excessive number (see § 268.3) of noncovered HCFA-1450 claims and the noncovered claims relate to a particular service, such as physical therapy services, the favorable presumption is withdrawn for that type of service rather than for all categories of services payable under Part B.

B.
HHA not Entitled to Favorable Waiver Presumption.-- If you do not qualify for a favorable presumption with respect to your claims filed on form HCFA-l450, you cannot qualify for a favorable presumption for your claims  payable under Part B filed on form HCFA-l450.  However, you may have your liability waived in an individual claim if you can establish that you did not know and could not have been expected to know that the items or services are not covered.

268.3
Withdrawal of Favorable Presumption.-- If the intermediary  determines that you have submitted an excessive number of claims for a category of noncovered services, you are notified that the favorable presumption for the specific type of service is withdrawn.  The notice specifies the type of service involved.  In order to reestablish the favorable presumption, you must show that you can distinguish effectively between covered and noncovered services for at least a three month period.


Indemnification Procedures under Limitation of Liability
269.
INDEMNIFICATION PROCEDURES FOR CLAIMS FALLING WITHIN THE LIMITATION OF LIABILITY PROVISION

Section l879(b) of the Act provides that when you are held liable for the payment of expenses incurred by a beneficiary for noncovered items or services and you request and receive payment from the beneficiary or any person(s) who assumed financial responsibility for payment of expenses, the Medicare program indemnifies the beneficiary or other person(s).  Further, any such indemnification payments are considered overpayments to you.

The limitation of liability provision does not apply to third party payors, such as Medicaid.  A provider who is determined liable may seek payment from a third party payor.

269.l
Determining the Amount of Indemnification.-- In accordance with §1879(b) of the Act, the beneficiary or other person(s) is indemnified for actual charges paid to you, rather than the usual allowable charges as determined by the Medicare program.  Additionally, §4096 of P.L. 100-203 (OBRA of 1987) revises certain limitation of liability requirements for indemnification under §l879(b) of the Act.  A beneficiary qualifying for indemnification for denied items and services furnished on or after January 1, 1988, is not responsible for paying deductible and coinsurance charges related to the denied claim.  Where such indemnification is made, the beneficiary's Medicare utilization record is not charged for the denied items or services furnished.


Rev. 250
25.10

269.2
COVERAGE OF SERVICES
01-92

269.2
Notifying the Provider.--After the intermediary determines the indemnification amount, you are notified of the proposed indemnification action.  The essential elements of this written notice are:

o
An explanation of the items and services for which you are liable with reference to the original notice to you;

o
A statement of the provision of §1879 which allows the program to indemnify the beneficiary and recover an overpayment from you;

o
An explanation of the amount determined payable;

o
A statement that the amount determined to be payable is being paid and that it constitutes an overpayment to you to be recovered from future Medicare payments made to you;

o
A statement encouraging you to refund any amount(s) already collected; and

o
The opportunity for you to question in writing the amount determined payable by the intermediary within l5 days.

270.

HHA MODEL LETTER TO ESTABLISH BENEFICIARY NOTICE OF MEDICARE NONCOVERAGE

The following section discusses a model letter to be used as required by §266. 

270.l
Instructions for Completing HHA Model Letter (Exhibit l).-- Make an original and two copies of the letter.  (If the intermediary requires a copy, make one more copy.)  Give, or where this is not possible, mail, the original to the beneficiary or person acting on his behalf.  Send the first copy to the beneficiary's attending physician, and keep the second copy.  When a copy is given a beneficiary or person acting on his behalf, your copy should contain the signature of the beneficiary or person acting on his behalf, acknowledging the date he received the notice.  Where personal delivery is not possible, your copy reflects the date the beneficiary was notified by telephone and the date the notice was mailed.

A.
Heading of Letter
l.
HHA Designation:  The HHA's name and address appears at the top of the letter.
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2.
Date Line:  The date the letter is given or mailed to the beneficiary or his representative is always required.

3.
Addressee Line:  Enter the name of the beneficiary (or the person acting on his behalf).  If the letter is mailed, enter the address of the beneficiary (or the person acting on his behalf).  Be sure to position the name and address properly if a window envelope is used.

4.
Re Line:  Where the letter is addressed to a person acting on behalf of the beneficiary, always enter the name of the beneficiary.  In all cases, however, enter the beneficiary's Medicare number and the date of start of care.

5.
Referred to Services:  Specify the type and number of services referred to in the letter.  For example, if the beneficiary were receiving 8 Nursing Visits per month and it has been determined that only 2 Nursing Visits per month are medically necessary, this item indicates, "6 Nursing Visits per month".

If the beneficiary were receiving both nursing services and physical therapy services and only the nursing services were not covered, indicate "nursing services only" in this item.

If all services were determined not to be medically necessary, enter "all services" in this item.

B.
Body of Letter.-- Check appropriate item(s) per following instructions:

ITEM l.

Check where you determine prior to, or at the start of care, that the services to be furnished the beneficiary are not covered.

ITEM 2.

Check where you determine that further services to be furnished the patient  are not be covered.  Insert the date of the first day on which the services are no longer be covered.

NOTE:

Check item l or 2 where the services to be furnished are clearly defined by instructions or prior notices concerning noncovered services under Medicare. (See "Note" after § 266A.)

ITEM 3.

Check where you were advised of the noncoverage of services by your Medicare intermediary.  Insert the first date the home health services are no longer covered as determined by the intermediary.

After the above items, indicate the name and address of your intermediary.
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ITEM 4.
Check where an in-person or phone contact could not be made with the



beneficiary or the person acting on behalf of the beneficiary.  When this item is 

                    checked, the Model Letter is mailed out on the same day as contact was 


          attempted.  (See § 266.lA.)



C.
Signature of Administrative Officer.-- Your administrative officer or his agent signs the letter.

D.
Verification of Receipt.-- Check the appropriate item and complete to verify that notice of noncoverage was issued to the beneficiary or to the person acting on behalf of the beneficiary. Only one item is checked:

ITEM A.

Check and complete where contact is made in person (i.e., this notice is personally delivered).  If the beneficiary or the person acting on behalf of the beneficiary refuses to sign the verification, your copy of the Model Letter is annotated accordingly, indicating the circumstances and persons involved.

ITEM B.

Check and complete where only telephone contact was made.
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MODEL LETTER EXHIBIT l


NAME OF HHA


ADDRESS


DATE

TO:

NAME




        RE: NAME OF BENEFICIARY

ADDRESS




MEDICARE NUMBER











DATE OF START OF CARE

REFERRED TO SERVICES: __________________________________

The item checked below explains that the above indicated home health services which the Medicare beneficiary received or was to receive from this Home Health Agency are not covered by Medicare.

/ /
l.

The medical information available at the time of, or prior to, start of care shows that the specific services to be furnished by this agency do not meet the requirements for coverage under Medicare.  However, should you request the agency to file a claim with Medicare, you will receive a formal determination from the Medicare intermediary as to the noncoverage of the home health services.

/ /
2.

The specific services furnished no longer qualify as covered under Medicare beginning ________________________.  The Medicare intermediary will send you a formal determination as to the noncoverage of the home health services.

/ /
3.

The Medicare intermediary advises that the type of services furnished no longer qualifies as covered under Medicare beginning ___________________.  The Medicare intermediary will send you a formal determination as to the noncoverage of the home health services.

The Medicare intermediary servicing this agency is (Name and address of Medicare intermediary).

/ /
4.

We regret that this may be your first notice of the noncoverage of the home health services under Medicare.  Our efforts to contact you earlier in person or by telephone were unsuccessful.


____________________________________________

(Signature of Administrative Officer)

      ********************************************
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VERIFICATION OF RECEIPT OF NOTICE
/ /
A.

This is to acknowledge that I received this notice of noncoverage of services under Medicare on (date of receipt).

________________________________









(Signature of beneficiary or person









acting on behalf of beneficiary)

/ /
B.

This is to confirm that you were advised of the noncoverage of the services under Medicare by telephone on (date of telephone contact).

_____________________________________

_____________________________________

(Signature of Administrative Officer)


KEEP THIS COPY FOR YOUR RECORDS


No Action On Your Part Is Required
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