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1 said that I believed it had been nsed even after the nomination since
it was so commonly known. 1 would like to refer to the New York
Times, Wednesday, November 3, 1971, where the following is reported:

Reacting to the eriticisms that during the May Day protest in the Distriet of
Columbia many individuals had been swept into the police mass arrest net and
held without opportunity to make bail, Mr. Rehngrist replied that an undeclared
quslified martial law had existed.

I would also like to refer to the Washington Post of Sunday, Novem-
ber 7, 1971, in which the following occurs in the B section (I do not
have the page number):

At the lagh mass arrests that were made by Washington police in the May Day,
Rehnquist espoused the doetrine of gualified martial law.

I only meuntion those two items becanse Senator Cook had indicated
he was going to bring forth some evidence that this was not the
accepbed newspaper reporting.

Thank you, sir.

Senator Hart. Gentlemen, thank yon very miuch. As has been true
on other oceasions, your testimony has been relevant and of great
significance. Thank you.

Mr. Mrrerern. Thank vou.

Mr. Ravn. Thauk you.

Senator Hart. Before 1 recognize Senator Wennedy, let me say that
next we shall hear on behalf of himself and members of the congres-
sional black caucus and a very distinguished colleague of mine of the
Michigan delegation in the House, the Congressman from the First
Alicigan Congressional District, the Honorable John Conyers.

Senator Kennedy?

Sesator KENNEDY. Mr. Chairman, yesterday I asked that a memo
utilized in questioning Mr. Powell be made a part of the record. It
was the memo regarding the consensus of the FBL confevence that
the FBI ought to enhance the paranoia cndemic in the New Left so
as to “eet the powt across there is an FBL agent behind every mail-
box.”

I said it was not a classified memo beeause it did not have the usual
stamped classification in the usual place. However, 1 now notice that
at one point the text says that it should be given the security afforded
& document classified confidential. Although the memo has appeared
many times i the media, I file it vow with the suggestion that the
committee determine from the FBI whether there sve any continuing
national security reasons for treating it as a classified document.

Senutor Hart. Before I say ves, shull T have a newspaper copy?

Senator KENNEDY. You figure that,

Senator Hart, This will be placed in the record.

Congressman, we first weleome you, and then we express our appre-
clation that you have been witling, and that your schadule permitted
you, to wall.

STATEMENT OF HON. JOHN CONYERS, JR., A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MICHIGAN; ACCOMPANIED BY
HON. WILLIAM CLAY, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF MISSOURI, AND BENRY L. MARSH I1I, ATTORNEY

_Mr. Convyers. Thank you, Mr. Chuirman, Senator Hart, and the
distinguished members of this committee.

I ———————
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Again I am very honored to come before you. I bring with me my
dear friend from Missouri, Congressman William Clay; and to my
richt, | bring a distinguished attorney from Virginia, Henry L.
Marsh 111

I will say more about him as we proceed.

I am here, Mr. Chairman, under the authority of the black con-
%l‘essional caucus which, as you probably know, is composed of the
Honorable Shirley Chisholm, of New York; my colleague, William
Clay, of Missouri; Congressman Charles Diggs, of Michigan; Congress-
man Robert Nix, of Peunsylvania; Congressman Augustus Hawkins,
of California; Congressman Louis Stokes, of Ohio; Congressman
Charles Rangel, of New York; Congressman Ronald Dellums, of
California; Congressman Walter Fauntroy, of Washington, D.C.:
Congressman Parren Mitchell, of Maryland; Congressman Ralph
Metcalfe, of [linois: and Congressman George Collins of Illinois.

We are delighted to be here even though the wait has been a long
one. I would suggest that there is little room to quarrel with the view
in connection with the nomination of William H. Rehnquist to the
Supreme Court, that adequate legal experience and honesty alone are
insufficient in reaching a determination of a nominee’s fitness for the
High Court. Beyond these requisites, his judicial philosophy is of the
highest importance, and that iz what we will emphasize and dwell
upon in the time we have before you.

That is to say, his perception of the function of the Court, his
obligations as a Justice in interpreting the Constitution, are clearly
affected by his basic convictions on the socioeconomic issues of the
day.

It is fundamental that an individual cannot divorce himself from
his past sets of experiences. Even though he may not feel bound by the
restraints of personal or constitutional judgment on issues he
considered as a citizen, few men can achieve this degree of independence
from their past.

No one seriously believes that a judge’s professional work is not
influenced and formed by his World outlook, by his economic and
social and political understanding, by his experiences, and by his
personal sense of justice regarding the great questions of his age.

And so, in passing on the very heavy question before vou, might I
quote from Professor Black of the Yale Law School, who has been
mentioned during these proceedings. He wrote a passage that sum-
marizes a great many pages of the testimony that will be inserted
into the record:

¥ * ¥ there is just no reason at all for a Senator’s not voting, in regard to
confirmation of a Supreme Court nominee, on the basis of a full and unrestricted
review, not embarrassed by any presumption, of the nominee’s fitness for the
office. In a world that knows that a man’s social philosophy shapes his judieial
behavior, that philosophy is a factor in his fitness. If it is a philosophy the Senator
thinks will make a judge whose service an the Bench will hurt the eountry, then
the Senator ean do right only by treating this judgment of his, unencumbered by
deference to the President’s, as a satisfactory basis in itself for a negative vote.

Our statement is replete with evidence of what might be called the
socioeconomic viewpoint of the nominee in question.

We cited him at length to illustrate an outlook on life. We mentioned
statements and illustrations from speeches, quotations, and activities
that are perhaps not new to you and which have apparently been
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gone over a good many times, but they do illustrate an outlook on
life, & view of the world, which is too narrow, too ill suited for the
times, and clearly out of step with the new responses that have
emanated from the courts in an attempt to harmonize age-old
challenges that still yet require constitutional interpretation.

Although it could be argued that no one of these statements taken
alone presents in and of itself a serious threat to civil rights or civil
liberties, it is maintained by us that they, taken as a whole, do, in
fact, reveal a philosophy so rigid and conservative that it cannot help
but have a chilling effect upon those who have struggled so valizntly
to achieve the small gains made in the last 17 vears under a system of
law which has grudgingly given support and shelter to those legal
doctrines that enshrine the first amendment and the 14th amendment.

We are presently witnessing increasing numbers of violent acts of
State terror in America: The overreaction of law enforcement officers
in Watts, Newark, and Detroit; the massacres at Kent State, Jackson
Stute, and Orangeburg. The tragedies at Attica and San Quentin are
current examples of attempts to spread a psychology of fear among
oppressed ethnic groups whe are demanding power and freedom. And
s0, nearly 200 years after the establishment of this Government, the
contradictions and antagonisms have become regulated and institu-
tionalized, but not eradicated.

The guestion becomes then whether the Constitution will be used
to moderate the conflicting racial and economic struggle in America
and keep it within the bounds of law and order, or whether it can be
used as a document to lead us to a unified, harmonious, and peaceful
sociely.

To reconcile traditional antagonisms rather than regulate them is
the new challenge confronting the Supreme Court of the land.

What are we to say of an individual nominated for the Highest
Court who views the Constitution with an ante bellum aye, who sees
the gigantic steps forward by the Court as requiring two giant steps
backward, and one whose philosophy if it had been consistently applied
since the inception of the Republic would by now have left us with very
little progress in the areas of civil rights and civil liberties.

A careful study of these excerpts from Mr. Rehnquist’s remarks
reveals a clear call for the curtailment of due process, of habeas corpus,
and of freedom of speech. You will find the justification for wiretapping
and other surveillance. The expressed fear of nonviolent disobedience
is to be met by force. It’s all there: The defense of Haynesworth, the
SACB, and the handling of the May Day demonstrators.

And so, in brief conclusion, the real question is: Can this country
afford at this perilous time in its history an individual on the Court
with an ideology so out of tune with the times that if his philosophy
should prevail, even in part, it would threaten to tear at the slender
threads now holding us together? Make no mistake about it, the Cour
is viewed as the last hope by millions of Americans—especially blacks
and other oppressed minorities.

Short of the ultimsate fulfillment of the American drean, that hope
must be maintained. Holding our society together may well depend
on maintaining the faith, which still survives even among the most
disaffected, that in our highest courts there may still be found equal
justice under law.
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We can ill afford to move backward at a time when we are moving
forward at a dangerously low rate.

The Senate should not confirm or fail to confirm this nomination
because of a threat from any segment of our society, but it must recog-
nize the consequences of its actions.

The Senate has not only the responsibility, if I may humbly suggest,
to advise and consent on Presidential nominations to the Court, but
has the obligation to examine the candidate’s fitness in relation to the
potential harm that might be done.

Again, as Professor Black observed—

. . . a Senator, voting on a presidential nomination to the Court, not only may
but generally ought to vote in the negative, if he firmly believes, on reasonable
grounds, that the nominee’s views on the large issues of the day will make it harm-
ful to the country for him to sit and vote on the Court, and that, on the other

hand, ne Senator is obligated simply to follow the President’s lead in this regard,
or can rightly discharge his own duty by doing so.

Because there arc reasonable grounds to believe that the views of
William . Rehnquist are inimical to the best intorests of this Na-
ilon, the Senate is respectiully urged to advise the President negatively
on _this nomination.

I hope that the chairman and members of the committee will permit
these Members of Congress and distinguish «d counsel from Virginia
to make these suggestions because it seems very clear to me that
unless this view is approached in cvaluating this and the other nomi-
nation confronting you perhaps a rather serious mistake might be
made. In other words, we are suggesting something that is really not
new, but has been used and employed by the Senate in being that
middle link between a nomination and a commission of Presidential
nomination many, many times.

We are asking now that it be carefully reviewed, thoroughly con-
sidered, and fairly applied in the instant nomination.

Senator Hart, Congressman, you have also a prepared statement
which, I take it, you want to be printed in the vecord in full as if given.

Mr. ConvErs. Yes, Senator; I do ask that this statement be in-
cluded in the record.

The Cuarrman {presiding). We will take it.

{The statement follows:)

TestiMmony Berore SENaTE Jupiclary SuscoMMITTEE CONSIDERING THE
Nourvation oF Wirtiam H, RENNQUIST TO THE SUPREME COURT OF JUSTICE

PRESENTED BY HON. JOHN CONYERS, Jr.,, MEMBER OF CONGRESS ON BEHALF OF

HIMSELF AND MEMBERS OF THE CONGRESSIONAL BLACK CATUCUS

Mr. Chairman and distinguished members of the Judiciary Committee, I
consider it a privilege to appear before you in consideration of this Supreme Court
nomination.

There would seem to be little room to quarrel with the view that adequate legal
experience and honesty alone are insufficient in reaching a determination of a
nominee’s fitness for the high court. Beyond these requisites, his judicial phi-
losophy is of the highest importance. That is to say his perception of the fune-
tion of the Court, his obligations as a Justice in interpreting the Constitution
are clearly affected by his basic convictions on the socio-economic issues of the
day. An individual cannot divoree himself from his past sets of experiences. Even
though he may not feel bound by the restraints of personal or constitutional judg-
ment on issues he considered as a citizen, few men can achieve this degree of
independence from their past. No one seriously helieves that a judge’s profes-
sional work is not influenced and formed by his world outlock, by his economic and
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social and politieal understanding, by his experienees, and by his personal sense
of justice regarding the great questions of his age.

In passing on the fitness of Supreme Court nominations, the Senate cannot
ignore the candidate’s total outlook. As Charles L. Black, Professor of Law at Yale
University, recently wrote:

“. ... there is just no reason at all for a Senator’s not voting, in regard to
to confirmation of a Supreme Court nominee, on the basis of a full and unre-
stricted review, not embarragsed by any presumption, of the nominee’s fitness for
the office. In a world that knows that a man’s social philosophy shapes his judicial
behavior, that philosophy is a factor in his fisness, If it is a philozsophy the Senator
thinks will make a judge whose service on the Bench will hure the country, then
the Senator can do right only by treating this judgment of his, unencurmbered by
deference to the President’s, as a satisfactory basis in itself for a negative vote.”

We are today fully aware that the Constitution we live under and the laws we are
judged by are not a lifeless set of wooden precepts moved about according to the
ritles of a mechanical logie. At least, the law is never that in the hands of great
jndges. The Constitution of today is what the judges of the past bave made it and
thekConst-it.ution of tomorrow will be what the judges appointed in our time will
make it.

Appointments to the Supreme Court must be judged by time-honored standards
not by immediate political opportunities or considerations. Presidential adminis-
trations come and go: laws are made and repealed ; but judicial pronounecements set
the course for generations. If tested by these standards, no man of just ordinary in-
gight can be acceptable Court material. Judicial philosephy is an essential con-
sideration of a nominee’s fitness for the Court because of its potential effect on our
law and the direction of our society, Furthermore, it is consistent, with the Senate’s
eonstitutional role to examine this philosophy. Article IT states: *. , . {the Presi-
dent) shall nominate, and by and with the Advice and Consent of the Senate, shall
appoint . . . Judges of the Supreme Court”. In giving its adviee on a Presidential
decizion, like the selection of o Court nominee, the Senate must consider those
things which went into making that decision. If it did not, it would not be able to
rAdviule ]ﬁnperly, and would consequently be shirking its duty as spelled out by

rtiele 11

It would be paradoxieal to contend that the considerations which play a large
part in the President’s ehoice of a nominec ave improper for the Senator in making
the same decision.

In the Federalist Papers, Alexander Hamilton makes the following commentary
on the advice-giving function of the Senate:

To what purpose then require the cooperation of the Senate? I answer, that the
necessity of their concurrence wonlld have a powerful, though, in general, a silent
operation. It would he an exeellent eheck wpon a spirit of favoritism in the
President, and would tend greatiy to prevent the appointment of unfit characters
from State prejudice, from family connection, from personal attachment, or from
a view to popularity. In addition to this, it would be an efficacious source of
stability in the administration.

Hamilton’s passage supports the notion that Senators should or ought to con-
sider anvthing which they believe to bear on the wisdom of the nomination.
Foremost among these eonsiderations would be the judicial philosophy of the
candidate.

There is ample precedent for the eonsideration of a nominee’s judicial philosophy
as a condition of his fitness for the Bench. An examination of Supreme Court
nontinations since 1900 reveals that great attention has been paid to the philosophy,
reenrd, and attitudes of nominees. In every case of opposition since 1900, the soeio-
judicial philosophy of the nominee was the focal point for opposition.

President Nixon made it very clear in his nominating statement that he chose
William . Rehnguist for his conservative judicial philosophy. In other words,
he chose My, Rehnquist because he felt the nominee’s world view would be good
for the country as reflected in his judicial performance. Since the Senate must
advise the President on his choice, it would seem that the Senate would have to
decide whether the nominee’s judicial philosophy would be good for the country.
The specific question raised here is whether the nominee is properly equipped to
deal with the social and economic issues of his day. T'o paraphrase Justice Frank-
furter, we should explore the depth of his insight into the problems of his genera-
tion. This raises the fundamental question—where does Mr. Rehnquist’s sense of
justice lie in respect to these issues?

The best source for divining a man’s worldview is in his record as a practicing
professional. In the case of William H. Rehnquist, that record covers his years as
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& practieing lawyer and as chief counsel for the Department of Justice. It is that
record which is under serutiny here.

Ome might agree with Mr. Nixon when he says that “the rights of societv and
defendants accused of crimes” must be maintained, that “the peace forees must
not be denied the legal tools they need to protect the innocent from eriminal
elements,’”” that “we can strengthen the hand of the peaece forces without compro=
mising our precious prineiple that the rights of individuals accused of erimes mast
always be protected.” But we need not agree with his lawyer’s lawyer, the nominee,
that such methods as wiretapping, mass arrests, preventive detention, no-knock,
abrogation of the rights of the accused, and the extension of executive privilege
are desirable means of achieving these ends. The following catalogne of statements
exemplifies a viewpoint which would necessarily be a part of the judging equipment
the nominee would bring to the high Court.

In the Civil Service Journal, “Public Dissent and the Public Emplovee”, Janu-
ary—-March, 1971, vol. I1, No. 3, p. 7, he wrote:

If Justice Holmes mistakenly failed to recognize thai dismissal of a government
employee because of his public statements was a form of restraint on his free
speech, it is equally a mistake to fail to recognize that potential dismissal from
government employment is by no means a comnplete negation of one's free speech.

The government as an employer has a legitimate and eonstitutionally recognized
interest in limiting publie criticisra on the part of its emplovees even though that
same government as a sovereign has no similar constitutionally valid claim to limic
dissent on the part of its citizens.

In a speech before the Newark Kiwanis Club, he stated: In the area of publie
law that disobedience cannot be tolerated, whether it be violent or nonviolent
discbedience. If force is required to enforee the law, we must not shirk from its
employment.

In testimony on March 9, 1971, before the Senate Judiciary Subecommitiee on
Counstituiional Rights, he stated:

While there is obviously no justification for surveillanee of any kind that does
not relate to a legitimate investigation purpose, the vice is not surveillance per se,
but surveiliance of activities which are none of the government’s business.

we believe that stringent physieal and personal security measures can
greatly reduce the risk of improper access and dissemination so that it poses no
greater threat to personal privacy than manual data storage.

From there he continued,

I think it quite likely that self-discipline on the part of the Executive Branch
will provide an answer to virtually all of the legitimate complaints against ex-
cesses of information gathering. No widespread system of investigative activ-
ity . . . is apt to be perfect either in its conception or in its performance. The
fact that isolated imperfections are brought to light, while always a reason for
attempting to correct them, should not be permitted to obscure the fundamental
neecessity and importance of federal information gathering, or the generally high
level of performance in this area by the organizations involved.

. the Department (of Justice) will vigorously oppose any legislation which,
whether by opening the door to unnecessary and unmanageable judicial super-
vision of such activities or otherwise, would effectively impair this extraordinary
important function of the federal government.

n testimony on March 17, 1971, before that same subcommittee, he stated:

I do not conceive it to be any part of the function of the Department of Justice
or of any other governmental agency to survey or otherwise observe people who
are simply exercising their First Amendment rights.

When vou go further as, say: ‘Isn’t a serious constitutional question involved?’
I am inclined to think not. . . . This praectice is undegirable and vigorously
should be condemned, but I do not believe it violates the particular constitutional
rights of the individuals who are surveyed.

n respense to a question by Senator Ervin asking if surveillance tended to
stifle the exercise of First Amendment rights, Rehnquist replied:

No. When the Army did this-——and it apparently was generally known that they
were doing it—about 250,000 people came to Washington on two oceasions to
protest the President’s war policies.

In a speech entitled “Privacy, Surveillance, and the Law’ delivered March 19,
1971, he commented:

The argument in support of the contention thai information gathering per se
may violate First Amendment rights is that such information gathering may have
a ‘chilling effect’ on the exercise of First Amendment freedom.
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I have previously stated my belief that the First Amendment does not prohibit
even foolish or unauthorized information gathering by the government.

In remsarks before the Federal Bar Association presented September 8, 1970,
he observed:

The free-speech guarantee of the First Amendment is probably the best known
provision of our Constitution. It is entirely proper that this is so, since the right
of freedom of expression is basic to the proper functioning of a free, democratic
society. Less well-known but, equally important, are those restrictions on complete
freedom of speech which result from the balanee of competing interests in the
jurisprudential scale—the need to preserve order, the need to afford a remedy to
the innocent vietim of libel, the need of government to govern.

There is a tendency on the part of yvoung people entering the government
service to feel that they should have complete and unrestrained freedom to speak
out on politieal and policy matters, regardless of how detrimental their speech
may be to government programs in general or to the proper functioning of their
own assigned responsibilities within the departments.

In a speech titled ‘Law Enforcement and Privacy to the Ameriean Bar Associa-
tion panel in London on July 13, 1971, he defended government wiretapping under
court order in criminal cases, and without eourt order in national security cases,
both domestic and foreign:

I the invasion of privacy entailed by wiretapping too high a price to pay for a
successful method of attacking this and similar tvpes of erime? I think not, given
the gafeguards which attend its use in the United States.

Iu a statement for the Arizona Judicial Confercnee of December 4, 1970, titled
“Official Detention, Bail, and the Constitution, he remarked:

. . .. minimizing the use of money bond does not eliminate the social need to
detain those persons who pose a serious threat to $he public safety.

I believe that society has the right to protect its eitizens, for limited periods
through due process procedures from persons who pose a serious threat vo life and
sufety. We do not believe a free society can remain free if it is powerless to prevent
wanion misconduet by dangerous recidivists during pretrial release. I believe the
pretrial detention provision of the 1.C. Crime Bill accomplishes this result in a
manier entirely consistent with the spirit and letter of the U.8. Constitution.

With the plethora of rights recently granted him by the U.5. Supreme Court,
the eriminal defendant ean and does do a good deal more than merely present
evidence at trial. He attacks by motion and writ every phase of the proceedings
against him, with the result that the time between indictment and trial has been
necessarily lengthened.

Those opposing pretrial detention assert two constitutional arguments, one
based upon the Eighth Amendment and one based on the due process clause of the
Fifth Amendment. Neither provision, in my opinion, bars the enactment of pre-
trial detention provisions in anti-erime legislation.

In halancing the interest of the individual and those of society, T think that the
preirial detention concept represents a rational and constitutional solution to a
complex problem.

In a statement before the Subcommittee on Constitutional Rights in 1971, he
remarked on 8. 895, the Speedy Trial Aect of 1971 which would guarantee trials
within sixty days, that ‘. , . this provision is not only draconie, but quite one-
sided in its sanctions”’. The sanctions for the defendant are cited below:

First and foremost of these . . . would be an effort by statute to modify all
or part of the exclusionary rule which now prevents the use gainst a criminal
defendant of evidence which is found to have been obtained in violation of his
criminal rights.

He contended that a system which would permit “a convicted defendant to
spend the next ten or twenty years litigating the validity of the procedures used
in his trial, is & contradiction in terms®’. Furthermore, he commented:

‘... the total lack of finality to any judgment of criminal conviction, so
long as the prisoner may conceive some new claim of viclation of his econstitu-
tional rights which occurred at this trial, is itself an affront to the notion of a
system which promptly administers criminal justice. Under present praciice,
either a state or federal prisoner may relitigate again and again the validity of
procedures used to conviet him, so long as he can think of some new constitutional
argument which has not been directly disposed of adversely to him in the rulings
on his past petitions.

The Department believes that the modifieation of the federal habeas corpus
statute, in order to more effectively screen out genuinely serious constitutional
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violations from the mass of frivolous and technical petitions now filed, is an
essential element in the search for the prompt administration of criminal justice.

In those same hearings, he remarked on habeas petitions:

‘. .. it has been availed of time after time to relitigate issues which not only
have nothing to do with the guilt or innocence of the defendant, but nothing to
do'gith the underlying fairness of the faet finding process by which he was found
guilty,

In a speech delivered May 5, 1970, at Appalachian State University in Boone,
North Carolina, he defended the Mayday arrests:

“, . . the doctrine which there obtains is customarily referred to as ‘qualified’
martial law. In that situation the authority of the nation, state, or city, as the
case may he, to protect itself and its citizens against actual violence or a real
threat of violence is held to outweigh the normal right of any individual detained
by governmental authority to insist on specific charges of criminal conduct
being promptly made against him, with the concomitant right to bail or release
pending judicial determination of those charges. The eourts limited the duration
of the power to the duration of the emergency, however, and have also insisted
that the elaim of violence be not a mere sham.

Police officials, he defended, “have the authority to detain individuals during the
period of an emergency without being required to bring them before o committing
magistrate and filing charges against them”.

In a speech at the University of Arizona on April 22, 1970, he commented on
Miranda v. Arizona:

I submit it iz not at all nnreasonable to suggest that the government, if it felt
the oceasion warranted such action and espeecially if it were acting under a man-
date from Congress, would be entirely within the role allocated to it under the
adversary system if it were to ask the Supreme Court of the United States to
overrule the deeision in Miranda v. Arizona. . . .

I say this not to indicate that such a request should be made or will he made,
but simply to point out that under our svstem the United States, no more than
any other litigant is required to accept anv particular decision of the Supreme
Court in the field of constitutional law as stare decisis.

In a Justice Department memorandum of September 5, 1969, on Clement
Havnsworth, he wrote:

The legal and ethical question raised by these facts is whether a judge, who
owns stoek in one corporation shonld disqualify himself when the second eorpora-
tion is a partyv litigant in his court. . . .

. . . It is elear from the facts presented that the Decring-Milliken officials
who dealt with vending machine suppliers had no idea that Judge Haynsworth
had any connection with anv of these companies. As a matter of common sense,
as well ag of law, it is not possible to identify any conceivable effect that a decision
one way or another in the Darlington ecase would have had on the fortunes of
Vend-A-Matic.

There is no doubt in mv mind that these (court) precedents support the eon-
elusion, equally readily reached on common sense ethical considerations, that
Judge Haynsworth ought not to have dizqualified himgelf in the Darlington case.
While the spirit as well as the letter of the statute and canons must be faithfully
applied, guestions of disqualification are to be decided in exactly the same manner
as a judge decides substantive legal questiong which regularly come before him.

In the New York Law Review in an article titled “The Constitutional Issues—
Administration Paesition,” vol. 45, 1970, p. 628, he wrote:

Firat, may the United States lawfully engage in armed hostilities with a foreign
power in the absence of a Congressional declaration of war? I believe that the only
supportable answer to this question is ““yes’” in the light of our history and of our
Constitution.

Second, is the constitutional designation of the President as Commander-in-
Chief of the Armed Forces a grant of substantive authority, which gives him
something more than just a seat of honor in a reviewing stand? Again, I believe
that thiz question must be answered in the affirmative. ]

Third, what are the limits of the President’s power as Commander-in-chief,
when that power is unsupported by congressional authorization or ratification of
his acts? . . . But I submit to you that one need not approach anything like the
outer limits of the President’s power, as defined by judicial decision and historical
practice, in order to conclude that it supports the action that President Nixon took
in Cambodia.

In the Arizona Law Review article, “The Old Order Changeth: The Department
of Justice under John Mitchell,” vol. 12, 1970, p. 251, he stated.:
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Attorney General Mitehell, an the other hand, has felt that the Department of
is but one of the several instrumentalities engaged in the process of administering
criminal justice, and that under our adversary system the role of the Department
is basically that of advocate for the prosccution.

In testimony of October 5, 1971, before the Senate Judiciary Subcommittee on
the Separation of Powers on increasing the authority of the ASCB, he asserted:
.. . It is my opinion that the order was a valid exercise of powers that Con-
gress has specifically conferred upon the President. The order canuot therefore be
considered in any sense as a usurpation of the powers of Congress. . . .

Congress has given the Prosident by statute responsiblity for making regulations
for the employment of individuals hv the Civil Service, and of ascertairing the
character and ability of federal job applicants. . . .

Congress has also by statnte givei the President power to delegate functions
vested in him by law to any department or ageney in the executive branch. . . .

What President Nixon has functionally accomplished by the Executive Order
ig simply to transfer from the Attorney General, where it previously resided, to
the Subversive Activities Control Baard the function of listing organizasions for
the information of federal emploving ageneies, As noted, this is part of a function
whieh, in the absence of delegation Ly him, Congress has by law confided to the
President.

Testifying on April 1, 1971, before the House Judiciary Subcommittes No. 4,
Mr. Rehnquist remarked:

The desirability of obtaining some such declaration of policy in the Constitution
outweighs the disadvantages of this partieular proposal . . . (but) would not be
o rubstitute for legislation. . . .

It may well be that the Supreme Court will likewise broaden its past interpreta-
tions in this area. Certainly even a modest expansion of the 14th Amendwent
decisions dealing with sex would obviate the more egregious forms of differences
of treatment whieh result from governmental actions. With {his prospect of
expanded counstitutional protection of women’s rights without the necessity of an
added constitutional provision, the committee might eonclude that it should await
resolution of the cases before it by the Supreme Court of the United States, in
order to see whether there ix a sub~tantial area of different treatment of men and
women which is not prohibited under the Constitution, but with respect to which
there is a national consensus in favor of prohibition.

In testimony of June 13, 1964, hefore the Phoenix City Council on the topic of
publie accommodations ordinanee for that city, he declared:

I am a lawyer without client tonight. I am speaking for myself. I would like
to speak in opposition to the proposed ordinance beecause I believe the values
it sacrifices are greater than the values it gives.

I venture to say there has never heen this sort of an assault on the institution
{of private property) where you are told, not what you can build on vour property,
but who can eome on your property.

What has brought people to Phoenix and to Arizona? Mv guess it no hetter
than anyone else’s but I would say it’s the idea of the lost frontier here in America.
Free enterprise and by that I miean not just free enterprise in the sense of the
right to make a buck but the right to manage your own affairs as free as possible
from the interference of governiment,

Concerning that same ordinance, he wrote, in a letter to the editor of the Arizona
Republic of June, 1964:

I believe that the passage by the Phoenix City Council of the so-called public
accommodations ordinance is a mistake,

The ordinance summarily does away with the historie right of the owner of
a drug store, lnnch counier, or theatre to choose his own customers . . . Fuch a
drastic restriction on the property owner iz quite a different matter from orthedox
zor;ling, health and safety regulations which are also limitations on property
rights.

If in fact discrimination against minorities in Phoenix eating places were well
nigh universal, the question would be posed as to whether the freedom of the prop-
erty owner ought to be sacrifeed in order to give these minorities a chance to have
access to integrated eating places at all.

The founders of this nation thought of it as the “land of the free” just as surely
as they thought of it as the “land of the equal.”

Unable to correct the source of the indignity of the Negro, it redresses the situa-
tion by placing a separaie indignity on the proprietor.

On the subject of Phoenix’s proposed school integration plan, the nominee
wrote, in a letter to the editor of the Arizona Republic of September 9, 1967:
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We are no more dedicated to an “integrated’” society than we are to a “segre-
gated”’ society. We are instead dedicated to a free society, in which each man is
equal before the law, but in which each man is accorded a maxzimum amount of
freedom of choice in his individual activities,

The neighborhood school concept, which has served as well for couniless years,
iz quite consistent with this prineiple. Those who would abandon it concern them-
selves not with the great majority, for whom it has worked very well, but with a
small minority for whom they claim it has not worked well. They assert a claim
for special privileges for this minority, the members of which in many cases may
not even want the privileges whieh the social theorists urge be extended to them.

It iz, I believe, impossible to justify the saerifice of even a portion of our historie
individual freedom for a purpose such as this.

On the subject of G. Harrold Carswell’s nomination, he wrote in a leiter dated
February 14, 1970, to The Washington Post:

Aly eritieism of your editorial, however, goes beyond these misimpiessions. The
Post is apparently dedicated to the notion that a Supreme Court nominee’s sith-
scription to a rather detailed catechism of civil rights decisions is the equivalent
of subseription to the Nicenc Creed for the early Christians—adherence to every
word i= a prerequisite to confirmation in the one case, just as it was to salvation
in the other. Your editorial eleraly implies that to the extent the judge falls short
of your civil rights standards, he does so beeause of an auti-Negro, anti-civil rights
animus, rather than because of a judieial philosephy which consistently applied
would reach a eonservative result both in civil rights eases and in other aveas of
the law. I do not helieve that this implication is borne out.

Thus, the extent to which his judicial decisions in eivil rights cases fail to meas-
ure up to the standards of the Poxt are traceable to an over-all constitutional
eonservatism, rather than to any animus directed only at civil rights cuses or
civil rights litigavts.

Regarding the Warrcn Court, he remarked in an article printed in U.8. News
and World Repori of December 13, 1957 (vol. 13):

Bome of the terets of the ‘liberal’ point of view which commanded the sympathy
of a majority of the elerks I knew were: extreme solicitude for the claims of
Communists and other criminal defendants, expansion of federal power at the
expen-~e of State power, great sympathy towaid any government regulation of
business—in short, the political philosophy now espoused by the court under
Chief Justice Karl Warren.

On that same topic, he wrote fu an article prinled in the American Bar Asso-
ciation Journal, “The Bar Admission Cases: A Strange Judicial Aberration”,
vol. 229, 1958:

A decision of any court based on a combination of charity and idealogical
sympathy at the expense of seneially applicable rules of law is regrettable no
matter whence it comes. But what could be tolerated as a warm-hearted aberration
in the loeal trial judge becomes nothing less than a constitutional transgression
when enunciated by the highest court of the land.

On the subject of progressives, he was quoted in a New York Times article of
May 2, 1969 on page 1 as saving:

I suggest to vou that this attack of the new harbarians constitutes a threat to
the notion of a government of law which is every bit as serious as the ‘erime wave’
in our cities . . . the barbarians of the New Left have taken full advantage
of their minority right to urge and advocate their views as to what substantive
changes should be made in the laws and policies of this ecountry.” ™

Mr. Rehnquist is cited at length to illustrate an outlook on life, a view of the
world which is too narrow, too ill-snited to the times and clearly out of step with
the new responses that have emanated from the Courts in an attempt to harmonize
age old challenges that require constitutional interpretation. Although it ecould
bhe argued that no one of these statements taken alone presents a serious threat
to civil rights and liberties, it is maintained that they, taken as a whole, reveal a
philosophy so rigid and conservative that it cannot help but have u chilling effect
upon those who have struggled so valiantly to achieve the small gains made in
the last seventeen years under a system of law which has grudgingly given support
and shelter to those legal doctrines that enshrine the First Amendment.

We are presently witnessing inercasing numbers of viclent acts of state terror
in America. The over-reaction of law enforcement officers in Watts, Newark and
Detroit. The massacres at Kent State, Jackson State and Orangeburg. The trage-
dies a1 Attica and San Quentin are current examples of attempts to spread a psy-
ehology of fear among oppressed ethnie groups who are demanding power and
freedom. And so, nearly 200 years after the establishment of this government, the
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contradictions and antagonisms have become regulated and institutionalized,
but not eradicated.

The question becomes then whether the Constitution will be used to moderate
the conflicting racial and economic struggle in America and keep it within the
bounds of law and order, or whether it can be vsed as a document to lead us to a
unified, harmonious and peaceful sceiety. To reconeile traditional antagonisms
rather than regulate them is the new challenge confronting the Supreme Court of
the land, What are we to say of an individual nominsted for the highest Covrt
who views the Constitution with an ante-bellum eve, who sees the gigantic steps
forward by the Court as requiring two giant steps backward and one whose
philosophy if it had been consistently applied since the inception of the Republic
would by now have left us with very little progress in the areas of e¢ivil rights and
civil liberties. A careful study of these excerpts from Mr. Rehnquist’s remnarks
reveals a elear call Jor the curtailment o» due process, of habeas corpus and of
freedom of speech, You will find the justification for wiretapping and other
surveillance. The expressed feor of nonviolent disobedience is to he met by force.
It’s all there—the defense of Haynesworth, the SACB and the handling of the
Mayvday demonstrators. The real question is: Can this country afford at this
perilous time in its history an individual on the Court with an ideology so out of
tune with the times that if his philosophy should prevail, even in part, it would
threaten to tear at the slender threads now holding us together? Make no mistake
about it, the Covrt is viewed as the last hope by millions of Americans—especially
Blacks and other oppressed minorities, S8hort of the uitimate fulfillment ot the
American dream, that hope must be maintained, Holding our society together
mayv well depend on maintaining the faith, which still survives even among the
most disaffected, that i our highest courts there may still be found equal justice
under law. We can ill-afford 1 move backward at a time when we are moving
forward at a dangerously slow rate.

The Senate shovld not confirm or fail to confirm this nomination beeause of a
threat from any segment of our society, but it must recognize the consecuences of
its actions, In considering the nomination of Mr. [Rehnguist, we might consider
the words of Robert Frost:

The woods are lovelv, dark and deep,
Bat I have promises to keep,

And miles to gn before 1 sleep,

And miles to g before T zleep.

And, we have promises to keep in maintaining a Court which is responsive to a
changing America and we dare not sleep—not now,.

The Senate has not only the responsibility to advise and consent on Presidential
nominations to the Court, but has the obligation 0 examine the candiiate s
fitness in relation to the potential harm he may do the eountry, Again, as Charles
I.. Black has observed:

. . . a Senator, voting on a presidential nomination to the Court, not only may
but generalli ought to vote in the negative, if he firmly believes, on reasonable
grounds, that the nominec’s views on the lavge issues of the dayv will make it
harmful to the country for him to sit and vote ou the Coure, and that, on the
other hand, no Senator is obligated simply to follow the President’s lead in this
regard, or can rightly discharge his own duty by doing so.

Becanse there are reasonable grounds to heliove that the views of William H.
Rehnquist are inimicel to the best interests of this nation, the Senate is respectfuliy
urged to advisce the President negatively on this nomination.

Senator HarT. 1 take it that in addition to vour prepared statement
you are saving “Amen” to what Mr. Clarence Mitchell and Mr. Joseph
Rauh advised the committee during the period you and Congressman
Clay were present, is that right?

Mr. Conyrrs, That is correct.

We did additionally have an opportunity to review the statement,
and we would adopt it 2s our own.

We would like to point out that it is not necessary to find a member
of the Klan or Birch membership lurking in the closets of a nominee to
reach the point that disturbs us so much. That is to say, obvicusly
conduet of that magnitude would reduce the inquiry of this committee
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to a rather nominal function but the problem that confronts us here,
and confronts us in a number of the nominations that the Senate must
decide upon, are rarely that easy.

Usually it will require a careful review of all the statements of a
nominee, all of his acts, the totality of his conduct put into perspective
of the time and the period and the situation under which it oceurred.

We do not have any trouble whatsoever, Mr. Chairman, and mem-
bers, in saying that in applying a reasonable and fair test in the world
view, into the outlook of this nominee, that the positions that he would
espouse from the Court, based on what he has said and done in his
capacities in public life up until now, could clearly indicate to us a
danger as certain as if we found soine obviously compelling evidence
that would disqualify him by its revelation.

Senator Hart. Thank yvou, gentlemen. You watch us every day and
we pretend we think we can get into the shoes of a black American or
see life as o black American sees it and we know we are kidding our-
selves. This does not excuse us from making the effort, but having
testimony from you, speaking for the black caucus, is an enormous
help. Thank you.

Mr. ConyErs. Mr. Chairman, may I point out that there is yet
another statement coming from precisely the same people. If there are
no questions that would be put to us on the nomination of Mr. Rehn-
quist, then concerning the statement on the other nominee, I would
raise the question with the Chair with respect to the hour and whether
it would be best presented at this point or at another time or under
whatever procedure these hearings are being conducted.

Senator Bavyu, While the Chair is deciding that, may I ask one ques-
tion of our witness?

First of all, we appreciate the fact that although the Constitution
does not technically give the “other body”” a voice in the nominating
process, this is not the first time that those of you in the House who are
deeply concerned about this area of human rights felt compelled to
malke what I feel have been significant contributions to the deliberative
process in the Senate as we look over the nominations and I am glad
you have done so.

Do you, any of you, have any specific information pro or con relative
to some of these specific issues that you have heard us discuss with
Mr. Mitchell and Mr. Rauh as to Mr. Rehnquist’s position on the
equal accommodations matter, the school desegregation matter, or the
voting practices, the allegations that certain types of intimidation
were utilized against the minority, or can you give us any specific
instances, or any specific evidence that would further elaborate on
what has been said 1 this area?

Mr. CoxvyERs. Senator, we do not have any factual or firsthand
information that would shed any light on the questions that you raise.
I am hopeful that you will, in addition to that, perceive that the
questions that we raise do not really require that.

We are perfectly satisfied and willing to accept the nominee on the
basis of his public statements that he chooses not to separate himseif
from hLis offivial capaecities. Just as you and I have our public records
which we would find very difficult to separate from us, I presume the
saine applies to him.
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I am perfectly willing to assume that it was upon that basis that
not only the President saw fit to nominate him but that he would ask
us to see fit to evaluate him.

Senator Bavi. Of course, I am sure you recognize that there might
well be a distinction between the information or evidence necessary
to convince us personally, and that, once having been convinced
personally that a certain cause is just or a certain nominee is gualified
or unqualified, needed to explore the whole record to find whatever
evidence might be available so that others might share our belief. It
igin that direction I asked the question but [ appreciate your comment.

Mr. Cray. Senator, I think that when you read our whole position
paper vou will find that the underlying basis for our opposition to
Mr. Rehnquist is based primarily on his judicial philosophy, and what
we are saying in effect is that when judicial philosophy becomes a
primary basis for nominating o person to the Supreme Court that it
also must become the primary consideration for this Senate in con-
firming that person for the Supreme Court, and it is our contention
that any person who has a documented history of anticivil rights
positions, and anticivil liberties positions and philosophies is un-
equivoeally unqualified to sit on the Supreme Court of the United
States.,

It was in that light that we prepared this position paper, and are
presenting it to you.

The Crarrvax. Now, as T understand it, you want to testify
aguinst the other nominee.

Mr. Coxyers. Mr. Chalrman, we would be willing to defer this.
We are prepared—-—-

The Cratrman. I would rather go on; let’s clear this whole thing
one way ot another,

I you are prepared to testify, proceed.

Mr. Convers, Very well, thank you,

Mzr. Chairman, would you excuse my eolleague, Mr. Clay, who is
attending on behalf of myself a meeting of the black caucus. His
presence is urgently required.

Mr. Chairman and members, T will read only briefly from the
prepared testimony. I ask to have the entire statement included in
the record.

The Crairman. Tt will be admitted.

Mr. ConvErs. In considering the nomination of Mr. Louis F.
Powell or in fact any other nominee to the Court, I do not think
anyone would deny the Presidential prerogative of examining a po-
tential candidate’s philosophy before placing his name before the
Senate for confirmation nor is there any requirement of the tyvpe of
philosophy o nominee should espouse. But it also follows that there is
nothing to preclude the Senate {rom laving bare that nominee’s pred-
ilections, but even more than that, it has a responsibility to do so.

May I point out that manyv of the Founding Fathers feared that
nominal “advice and consent’’ of the Senate on nominations to judge-
ships would create a dependency of the judiciary on the Executive,

It was their intent to make the judiciary independent by insist-

ing on joint action of the legislative and executive branches of each
nommnation.
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Consequently, again it has been pointed out with relation to the
Senate’s constitutional duty in advising on presidential nominations
that “a Senator votin%‘ on a presidential nomination to the Court, not
only may but generally ought to vote in the negative, if he firmly
believes, on reasonable grounds, that the nominee’s views on the large
issues of the day will make it harmful to the country for him to sit and
vote on the Court, and that, on the other hand, no Senator is obligated
simply to follow the President’s lead in this regard, or can rightly dis-
charge his own duty by doing so.”

I trust that the distinguished members of this body will not regard
it as presumptuous if I reiterate the basis upon which the approach
ought clearly to be made in terms of the evaluations and the weighing
of credentials and the examinations of a nominee.

It iz obviously a heavy responsibility, it is burdensome, but I think
that not to be looking carefully at the world view of the outlook that
has developed through the nominee’s own set of experiences is to
omit and eliminate a very wide and important part of your responsi-
bility in making the decision as to whether to advise the President
favorably or unfavorably with regard to the nomination.

Competency as a legal technician is not sufficient canse for appoint-
ment to the Supreme Court. Since judges by definition must sit in
judgment, exercising what Oliver Wendell Holmes called the “‘sov-
ereign prerogative of choice,” they must bring more to their task than
o highly specialized technocracy. What a judge brings to bear upon
his decision is the weight of his experience and the breadth of his
vision, as well as his legal expertise,

In the words of Felix Frankfurter, a Justice ought to display both
“logical unfolding” and “sociological wisdom.” Or, as Henry Steele
Commager put it: “Great questions of constitutional law are great not
because they embody issues of high policy, but of pubic good, of
morality.” Similarly, great judicial decisions are great not because they
are brilliant formulations of law alone, but because they embody high-
mindedness, compassion for the public good, and insight into the moral
implications of those decisions.

With that background we would urge a careful consideration of
the nominee, and suggest that such consideration might lead to a
negative vote and a rejection of his nomination on the part of the
Senators here and in the body as a whole,

You see, for the past few days the press and the supporters of the
nominee have been treating us to a view of Mr. Powell which would
have us believe that he was the champion of the successful, gradual
integration of the Richmond school board, and presided over the
“successtul, disturbance-free integration of the city’s schools in 1959.”

While it is true Mr. Powell sat on the school board of the city of
Richmond from 1950 to 1961, serving as its chairman during the last
Slyears of that period, something less than successful integration took

ace.

P The opinion of Circuit Judge Boreman, a distinguished member of
the court not noted for his liberal views, in a case entitled Bradley v.
School Board of the City of Richmond, Virginia, participated in by
distinguished counsel who sits here with me, clearly documents the
fact that in Richmond, only a matter of months after Mr. Powell had
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lefi. the city school board, after serving as a member and chairman
all those years, the court in the case found a “system of dual attend-
ance areas which has operated over the years to maintain public
schools on a racially segregated basis has been permitted to continue.”

What the very words of the U.S. Court of Appeals, Fourth Circuit,
indicate beyond any doubt is that Mr. Powell's 8-year reign as
chairman of the Richmond School Board created and maintained a
patently segregated school svstem, characterized by grossly over
crowded black public schools, white schools not filled to normal
capacity, and the school board’s effective prepetuation of a discrimi-
natory leeder or assignment system whereby black children were
hopelessly trapped in inadequate, segregated schools.

The entire text of the Bradley opinion is submitted for the record
of these proceedings so that it may be carefully scrutinized by this
committee and Members of the Senate in order that a more accurate
view may be gained of the conditions that existed under the Powell
administration.

(The opinion referred to follows:)

BrADLEY v. 8cEHOOL Boirp oF CiTy oF RicHMOND, VIRGINIA

Minerva Bradley, I. A. Jackson, Jr., Rosa Lee Quarles, John Edward Johuson,
Elihu C. Myers and Elizabeth 8. Myers, Appellants,

V.

The School Board of the Criy of Richmond, Virginia, H. I. Willet, Division
Superintendent of Schools of the City of Richmond, Virginia, and E. J. Oglesby,
Alfred L. Wingo and E. T. Justis, individually and constituting the Pupil Placement
Board of Commonwealth of Virginia, Appellees,

No. 8757.
United States Court of Appeals
Fourth Circuit.
Argued Jan. 9, 1963.
Decided May 10, 1963

Action by Negro pupils, their parents and guardians to require transfer of pupils
from Negro public schools to white public sechools and, on behalf of all persons
similarly situated, for injunction restraining defendants from operating racially
segregated schools. The United States District Court for the Eastern Diserict
of Virginia, at Richmond, John D. Butzner, Jr., J., ordered that individual infant
plaintiffs be transferred to schools to which they had applied but refused to grant
further injunctive relief and plaintiffs appealed. The Court of Appeals, Boreman,
Circuit Judge, held that where a reazonable start toward maintaining nondis-
criminatory school system had not been made, plaintiff pupils, on behalf of
of others in class they represented, where entitled to injunction restraining
school board from maintaining diseriminatory “feeder” system whereby pupils
assigned initially to Negro schools were routinely promoted to Negro schools and,
to transfer to white schools, they must meet criteria to which white students of
same scholastic aptitude would not be subjected.

Reversed in part and remanded.

Albert V. Bryan, Circuit Judge, dissented in part.

1. Schools and School Districts@=155

Case of one of pupils whe brought action to require transfer to pupils from
Negro publie schools to white public schools became moot, where he was assigned
by Pupil Placement Board to integrated junior high school to which he had applied.

89267 —T1—-24
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2, Echools and School Distriets@&=1535

School board and superintendent of schools were proper parties to action to
require transfer of pupils from Negro public schools to white public schools where,
although state Pupil Placement Board has authority over placement of pupils
and local officials refrained from making recommendations to Board, apprexi-
mately 98 percent of placements were made routinely as result of regulations of
school board pertaining to attendance areas and Pupil Placement Board had no
inclination to vary those attendance areas, although it had authority to do so.
Code Va. 19,0, §§ 22-232.1 to 22-232.31.

3. SBcehools and School Districtse=154

That Negro applicants for enrollment in the first grade of white public schools
were assigned to such schoolg, that two high schools had been eonstructed to
accommodate all students in attendance areas, that any Negro student attending
white school was, upon promotion to another school, routinely assigned to white
school, and that some Negro students had been assigned to schools in white
attendance areas did not evidence reasonable start toward maintaining non-
discriminatory school system, where pupils assigned initially to Negro schools
were routinely promoted to Negro schools and, to obtain transfer to white school,
pupil must meet eriteria to which white student of same scholastie aptitude would
not be subjected. Code Va. 1950, §§ 22-232.1 to 22-232.31.

4. Sehools and School Districts 62133

Where a reasonable start toward maintaining nondiseriminatory school system
had not been made, plaintiff pupils, on behalf of others in elass they represented,
were entitled to injunetion restraining school board from maintaining diserimina-
tory ‘“feeder’” system, whereby pupils assigned initially to Negro schools were
routinely promoted to Negro schools and, to transfer to white schools, they must
meet criteria 10 which white students of same scholastic aptitude would not be
subjected. Code Va. 1930, §§ 22-232.1 to 22-232.31.

5. Schooels and School Districts =134
It was primarily the duty of school board to eliminate diseriminatory system
with respect to placing of students in schools.

Henry L. Marsh, I1I, Richmond, Va. (8. W. Tucker, Richmond, Va., on
brief) for appellants.

Henry T. Wickham, Sp. Counscl, City of Richmond {J. Eiliott Drinard, City
Atty., Richmond, Va., and Tueker, Mays, Moore & Reed, Richmond, Va,, on
brief) for appeltees, The School Board of the City of Richmond, Virginia, and
II. 1. Willet, Division Supreintendent of Schools.

Before Boreman, Bryan and J. Spencer Bell, Circuit Judges.

Boreman, Circuit Judze.

[1] This is a school case involving alleged racially discriminatory practices and
the maintenance of public schools on a racially segregated basis in the City of
Richmond, Virginia. In September 1961 eleven Negro pupils, their parents and
guardians instituled this action to require the defendants to transfer the pupils
from Negro publie schools to white public sehools.! The plaintifis also pray, on
behalf of all persons similarly situated, that the defendants be enjoined from oper-
ating racially segregated schools and be required to submit to the Distriet Court a
plan of desegregation. The Distriet Court ordered that the individual infant
plaintiffs be transferred to the schools for which theyv had applied. This appeal is
based upon the refusal of the court to grant further injunective relief.

[2] Defendant, Virginia Pupil Palcement Board, answered the complaint, ad-
mitting that plaintiffs had complied with its regulations pertaining to applications
for transfer but denyving diserimination and other allegations of the complaint.
The defendanis, Schoo! Board of the City of Richmond and the Richmond Super-
intendent of Schools, answered and moved to di=miss on the ground that sole
responsibility for the placement of pupils rested with the Virginia Pupil Placement

i Of eleven original pupil plaintifis, one was assigned by the Pupil Placement Board to an integrated
Junior Magh Sehiool to which he had made application before the hearing in the District Court. His case
becaine moot.
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Board pursuant to the Pupil Placement Act of Virginia, Scetions 22-232.1 through
232.17, Code of Virginia, 1930, as amended.?

The defendants interpreted the bill of complaint as attacking the constitu-
tionality of the Pupil Placement Act and the motions to dismiss were grounded
alzo on the theory that constitutionality should firse be determined by the Supreme
Court of Appeals of Virginia or the casc should be heard by a District Court of
three judges. The court below correctly denied the motions to dismiss after de-
termining that the constitutionality of the Aet had not been challenged by
plaintiffs.

The record discloses that the Cily of Richmond ix divided into a number of
geographically defined attendance areas for both white and Negro schools. These
areas were established by the School Board prior to 1934 and have not been
materially changed since that time. It is admitted that several attendanece areas
for white and Negro schools overlap. The State Pupil Placement Board enrolls and
transfers all pupils and neither the Richmond Sehool Board nor the eity Super-
intendent of Schools makes recommendations to the Pupil Placement Board.

During the 1961-62 school term, 37 Negro pupils were assigned to “white’
schools. For the 1962-63 school term, 90 additional Negro pupils had been so as-
gigned, At the start of the 1962-63 school term, all of the “white” high schools
had Negro pupils in attendance. Negro pupils also aitend several of the “white’”
junior high schools and elementary schools.

Certain additional facts are clearly established by the record. The City School
Board maintains five high schools, three for whites and two for Negroes; five
junior high sehools for whites and four for Negroes; eighteen elementary schools
for whites and twenty-two for Negroes. As of April 30, 1962, there were 40,263
pupils in Richmond public schools, 23,177 Negroes, 17,002 whites and 84 non-
whites of a race other than Negro but considered white for the purpose of assign-
ment in the Richmond public school system, Only 37 Negroes were then attending
schools which white children attended, 30 of those being in the “white’” Chandler
Junior High School. Three of the remaining seven were in attendance at the
“white” John Marshall High School, one attended the “white” Westhampton
junior High School and three handicapped children atiended the Richmond
Cerebral Palsy Center. With the possible exception of the three last mentioned,
these children had sought transfers from Negro sehools and all but one were able
to satisfy the residential and academic criteria which the Pupil Placement Board
applies 1n case of transfers but not in ease of initial enrollment. The remaining
child had been admitted by eourt order in earlier litigation.?

The 1961-62 Directory of the Richmond, Virginia, Public Schools shows
“White Behools” in one division and “Negro scheols” in the other. The “White
Schools” are staffed entirely with faculties and officials of the Caucasian race.
The schools listed as “Negro Schools” are staffed entirely with fagulties and
officials of the Negro race.

Thus it i3 clear, as found by the District Court, that Richmond has dual school
abtendance areas; that the City is divided into areas for white schools and is
again divided into areas for Negro schools; that in many instances the area for
the white school and for the Negro school is the same and the areas overlap.
Initial cFupil enrollments are made pursuant o the dual aticndanee lines, Onee
enrolled, the pupils are routinely reassigned to the same school until graduation

2 Ragsed below (bt not involved in this appeal) was the issue as to the jeinder of the Richmond School
Board and Superintendent of Schools as partics defendant Courectly, we fhink the Distilet Court Lield:

‘* * ¢ The State Pupil Placement Boaid has authonty over the placement of pupils, and the locai officials
refrain from making recommendations to the Board. but approsimatels 98 per cent of the placements se
muade rottinely agatesult of the1egulations of the Schoo! Bond pwtaimng to attendanee aicas The evidence
shows that the State Puml Placement Board has ne melination to varv riwse attendance atens, althougl
undoubtedly it has autho ity to de so. In view of this situation, the School Bomd and the Supermtendens of
Schools are proper paities.””

3 On Septeniber 2, 1958, a swit siyled Lorna Rener Warden ot 2l v The ®rhool Tioard of the City of Rich-
mond, Virgima, et al. was instituted 1n the Instrict Court, { iaving, (pder alia, that a pamanent injunetlon
be entered restiaining the Richmond Schoel Bourd and its division Supermntendant of Schools fiom any
and all actions that regulate or affect, on the hasis of Laee ¢ ~nioL, the adinission, emellment o rdneation
of the infant plainnffs, ot anv other Negio child sinitw gy sitttated, to and In any public school operated
1y the defendants.

That smit was decided on July 5, 1%1. The Distiict C'omt srdered that the then one remannng Negra
plantff be transteired flom the Nemo seliool located Ove mues feoin her home and admtged to the white
scheol in her nerhborhood However. the coutt denied cluss Le+iel stating ““There 18 10 question as to the
right of the infant plamtll to he admtted to the schoo's ol the Ciry of Richmond without dis-1imnuation
on the ground of race. She 15 adnutted, however, as an dividunl, not as a (ass ot grotp; aud 1t 1= as an
indivichzat that her righits under the Constitenen tie ossedted ™

THhe com b refused (o giant & peloidnent nyuneien atd disiiss A the case Iiom 1he docket.
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from the school. Upon graduation, the pupils are assigned in the manner found
by the Distriet Court to be as follows:

“* * * [Alssignments of students based on promotion from an elementary
school to a junior high school to high sechool are routinely made by the Pupil
Placement Board. These assignments generally follow a pattern, aptly described
as a system of ‘fee ler schools’, that existed prior to 1954. Thus, a student from a
white elementary =chool is routinely promoted to a white junior high school and
in due course to a white high school, A Negro student is routinely promoted from
a Negro elementary school to a Negro junior high school and finally a Negro high
school, In order to change the normal course of assignment based on promotion
all studentz must apply to the Pupil Placement Board. The majority of the
plaintiffs in the present case are such applicants.”

As of April 30, 1962, a rather serious problem of overcrowding existed in the
Richmond Negro public schools. Of the 28 Negro schools 22 were overerowded
beyond normal capacity by 1775 pupils and the combined enrollments of 23 of
the 26 white schools were 2445 less than the normal capacity of those schools. For
the current 1962-63 school term, the applications for transfers from Negro to
white schools of only 127 Negro pupils had been granted.

Four of the infant plaintiffs, who had completed elementary school, zought ad-
mission to the white Chandler Junior High Sehool. After comparing test scores
of these pupils with test scores of other pupils, the Pupil Placement Board denied
the applications on the ground of lack of academie qualifications. Thesce plaintiifs
contended that pupils from white elementary schools in the same attendance area
are routinely placed in Chandler Junior High and thier scholastic attainments or

ualifications are not scrutinized by the Pupil Placement Board. The District

ourt concluded that academic eriteria were applied to Negro pupils secking
transfer based on promotion, which criteria were not applied to the white pupils
promoted from elementary schools to junior high schools. This, said the eourt,
ig diseriminatory and is a valid criticism of the procedure inherent in the system
of “feeder schools”. The court further stated:

“Proper scholastic tests may be used to determine the placement of students,
Buf when the tests are applied only 0 Negroes seeking admission to particular
schools and not to white stidents routinely assigned to the same schools, the nse
of the tests can not be sustained. Jones v. School Board of the City of Alexandria,
278 F. 2d 72 (4th Cir. 1560).”

Another of the Negro plaintiffs, who was promoted from a Negro junior high
school, sought admission to the “white’” John Marshall High School. His appli-
cation had been dehied because he hived thirteen blocks from the John Marshall
High School and only five blocks from a Negro high school. However, it was
pointed out in the court below that this plaintiff lives in the attendance arca of
the John Marshall High School and, had he heen a white student, he would have
been routinely assigned there without eonsidering the distance of his residence
from that sehool or from another high school. The District Court said: % # *
Residence may be a proper basis for assignment of pupils, but it is an invalid
criteria. when linked to a system of “deeder schools’. Dodson v. School Board of
the City of Charlottesville, 289 ¥. 2d 439 (4th Cir. 1961).”

The remaining five plaintifis songht transfers from the Graves Junior High
School (Negro) to the ““‘white” Chandler Junior High Sehool. They were denied
transfer by the Pupil Placement Board becuase of lack of acdemic qualifications.
The evidence showed that the satne standards for determining tranfers, upon ap-
plication, from one junior high school to another junior high school were applied
by the Board indiscriminately to both white and Negro pupils. The District
Court stated:

‘¥ # % Were this the only factor in this phase of the case, the issue would
involve only judicial review of the decision of an administrative board. However,
the situation of these plaintiffs must he considered in the context of the system
of ‘feeder schooly’, which routinely placed them in the Graves Junior High Sehool
while white students routinely were placed in Chandler Junior High School. The
application of scholarship qualifieations nnder these cirenmstances is diserim-
inatory. Green v. School Board of the City of Roeanoke [304] F. 2d [118] (4th
Cir,, May 22, 1062).7 4

With rezpeet to a determination of the rights of all of the infant Negro plaintiffs,
the Distriet Court held:

“The foregoing facts and conclusions of law require the admission of the
plaintiffs to the schools for which they made application.”

1 The case to which the Thas*rict Court referned is stvled Green v. School Board of City of Roanoke, Vir-
g, and is now reported 1 304 ¥, 24 118,
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An appropriate order was entered enjoining and restraining the defendants
from denying the infant plaintiffs, therein named, admission to the schools for
which they had made application. The defendants have not appealed from this
order.

It follows that each infant plaintiff has been granted the relief which he or she
individually sought. But the Distriet Court, although expressing its disapproval
of the “feeder school system’ as now operating in the City of Richmond, denied
further injunctive relief. The case was ordered retained on the docket for such
further relief “as may be appropriate’’.®

The conclusion of the District Court that a “reasonable start toward a non-
dizeriminatory school system’” had been made appears to have been based pri-
marily upon consideration of four factors discussed in its opinion as follows:

“Rigid adherence to placement of students by attendance areas has heen
mudified in four respects. First, the Chairman of the Pupil Placement Board
testified that any Negro child applying for enrollment in the first grade of a white
puihiie schoal in his attendance area is assigned to'that school. Second, the Super-
intendent of Schools testified that George Wythe High Sehool and John Marshall
High School had heen constructed to accommodate all high school students in
their respeetive attendance areas. Counsel stated in argument that six Negro
sturdents had applied for admission to George Wytlie High School for 1962 and
all nad been aceepted. Third, a Negro student presently attending a white school,
upoa prometion to a higher schoel, is routinely assigned to a white schoel, Fourth,
sume Negro students have been ascigned to schools in white attendance areas.”’

In the context of this ease the prineipal questions to be determined may be
stated as follows: (1) Are these four hasie factors cited by the District Court
sutlicient to evidence a reasonsble start toward maintaiuing a non-diseriminatory
school svstem and ecnsistent with the true coneept of equal constitutional pro-
tectinn of the races; and {2) should the court have granted farther injunctive
relicf? We think question (1) must be answered in the negative and question (2)
in the affirmative in view ot the diseriminuatory attitude displayed by the Pupil
Plicement Board toward the transfers sought by the infant plaintiffs in the
in-tant ea<e and which transfers, denied as the result of diseriminatory applieation
of ressde anial wnd academie eriterin, were effected only throngh this protracted
litigation.

It iz nutable that thete 18 no assertion here, as in some of the other sehool cases,
of w defease based upon 4 claim that a rea~onable start has heen made toward the
elimination of racially discriminatory practices coupled with o suggestion that
additional time, consistent with good faith compliance at the eailiest practicable
date, is necessary in the publie intercst. Instead, the snswer of the City school
autnorities denied that anything done or omitied by them had given rise to the
presont litigation. The answer of the Pupil Placement Board admitted that the
plaintifis had eomplied with its administrative procedures but denied and de-
mauded ~triet proof of racial diserimination.

One of the interrogatories served by the plaintiffs was: “What obstacles, if
any, are there which will prevent the racially non-diseriminatory assignment of
students ro publie sechoolg in the City of Richmond at the commencement of the
1962-1963 school session?” The local sehool authorities side-stepped the question
by claiiuing to be unable to answer because all power to assign students to schools
had been vested by law in the Pupil Placement Board. That Board replied to
the interrogatory as follows: “* * ¥ [T]hat to the cxtent that such ouestion

531 its weitten opinion the Yistriet Court stated as follows:

“The plamtifis oraved that the defendants b~ enjoined from continuing diserimination in the city schools
md that the 2chool Board be vequired to suhnit a descgregation plan The Court has weighed all of the
fartors presented by the evidence in this case and [inds that the defendants have taken measures to eliminate
tactally dismiminatorv emolinents in the first giade, Apparently they are eliminating dwsernningovy
enrallments i deorge Wythe High School [white] and they are rotitinely csslghing Negre students in white
jmuen gh s hools to white high schools

“Frale the Zehool TRoard has not presented a foomal plan of degsegregation, the Court finds that the dcfend-
ans huve Made arcasonable start toward a non-diserimitnatory school svstem tesulting in the attendance of
127 Negro ariidents in white sehoels for the 1062- 1963 seliool term., Tn view of the steps that have been taken
ih tis direction, the Court concludes that the defendants shoald he allowed discietion to fashion within a
r}\usixmbl}e fine the changes necessary to ellminate the remaintiig objectionable features of the system of
‘feeder schools’,

“In Brown v. Board of Education, 340 U.S5. 204, 300 [75 8 Ct, 753, 99 L.Ed, 1083] (1955), the Supreme
Covrt grared “Traditionally, equity has been charactenzed by a practical Aexibility in shapiog its remedies
ard by a folity for adinsting and reconeiling public and private needs.’ The Conrt is of the oninian that
the rebef deereed in this case is guffictent at this time in view of the évidewee presented. The 1efusal of M oad
injunctive reliel now 1s not to be construed as approval to eonlinue the ‘feeder schooi system’ as it is now
operated. Sce¢ Hill v, School Board of the City of Noxfolk, Virginia, 282 F.2d 473 (4th Cir. 1980), Dodson v.
School Board of the Clty of Charlottesville, 280 T.2d 439 (4¢h Cir. 1961),

“This ease will be retained on the decket for such further relief as may he appropriate.””
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implies discrimination, such implication is denied and that such question lacks
sufficient specificity to evoke an intelligent answer which does not involve broad
conclusions or have argumentative deductions. Aside from that, and under
Brown v. Board of Education, these defendants know of no reason why students
should not be assigned lo public schools without discrimination on the ground of race,
color, or creed,”’ {Emphasis added.)

The Superintendent of Schools testified that the City School Board had not
attempted to meet the problem of overerowded schools by requesting that Negro
pupils in overcrowded schools in a given area be assigned to schools with white
pupils. He stated that some new schools and additions to existing schools had been
provided. The record discloses that the earlier litigation, Warden v. The School
Board of the City of Richmond, referred to in our footnote 3, was instituted on
September 2, 1058, At a special meeting held on September 15, 1958 {(approxi-
mately two weeks after the beginning of the school term), the Sehool Board voted
to request the Pupil Placcment Board to transfer the pupils then attending the
Nathaniel Bacon School {white) to the East End Junior High School (white),
and that a sufficient number of pupils be transferred from the George Mason
(Negro) and Chimborazo (Negro) schools to the Nathaniel Bacon building to
utilize i1ts capacity, thus eonverting Nathaniel Bacon to a Negro school.

The attitude of the City school authorities, as disclosed by the Superintendent
of Schools in his testimony, is and has been “that the state law took out of the
hands of the School Board and the Superintendent of Schools any decision relating
to the integration of schools {and that] * * * it has been a feeling of both the
School Board and the Administration that any conflieé that might exist between
the state and federal law should be decided by the Courts, not by the School
Board and the Administration,”

The following is taken from the testimony of the Chairman of the Pupil Place-
ment Board:

“Q. Well, what do you dv where you have overlapping school zones and school areas?

“A. You have got that, of course, in Richmond.

“Q Yes.

“A. Normally, I would say fully 99 per cent of the Negro parents who are
entering a child in First Grade prefer to have that child in the Negro school.
Judging by the small number of applications we get, that must be true. Now, we do
not think that this Board was appointed for the purpose or that the law required
the attempt on our part to try to integrate every child possible. What we thought
we were to do was 1o be completely fuir in considering the requests of Negroes, we
will say, to go into White schools, but certainly not trying to put those in that
didn’t want to go in.

“Now, when a Negro parent asks for admission of his child in the First Grade
of & White school, very clearly he is asking for desegregation or for integration, or
whatever you want to eall it, and he gets it. And it is true that in general there well
be two schools that thal child could attend in his area, one White and one Negro, and’
we assume that the Negro wants to o to the Negro school unless he says otherwise, but
if he says otherwise, he gets the other school.” (Emphasis supplied.)

It is true that the authority for the cnrollment and placement of pupils in the
State of Virginia has been lodged in the Pupil Placement Board ¢ unless a partieu-
lar locality elects to assume sole responsibility for the assignment of its pupils.?
The School Board of the City of Richmond has assumed no responsibility what-
ever in this eonnection. It does not even make recommendations to the Pupil
Placement Board as to enrollments, assignments or transfers of pupils. It here
defends charges against il of racinl discrimination in the operation of the City’s
schools on the ground that the sole responsibility is that of the State Board.
A% the same time the system of dual attendance areas which has operated over
the years to maintain publie schools on a racially segregated basis has been per-
mitted to continue. Though many of the Negro schools are overcrowded and white
schools are not filled to normal eapucity, the only effort to alieviate this condition
has been to provide new buildings or additions to existing buildings, o move
obviously designed to perpetuate what has always been a segregated school
gdysbem.

It is clear thai the pupil assignments are routinely made by the Pupil Place-
ment Board. The Chairman of that Board says that now initial enrollments are
on a voluntary basis and a Negro child may be enrolled in a white sehool upon

6 Va., Code Ann. §§ 22—232.1-232.17 (Supp. 1960).
TVa. Code Ann. §§ 22--232 18-232 31 (Supp. 1960,
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request. But in the absence of a request, the long established procedure of enroll-
ment of Negro children in Negro schools and white children in white schools
persists, Then the ‘“‘feeder’” system begins to operate and the only means of
escape 1s by following the prescribed administrative procedure of filing requests
or applications for transfer. The difficuliies to be encountered in pursuing this
course are graphicaliy demonsiraied by the experiences of the infant plaintiffs
in this litigation, They were able to escape from the “feeder’ system only after
the Distriet Court made possible their release by ordering transfers.

A Negro child, having once been eaught in the “fecder’” system and desiring a
desegregated edueation, must extricate himself, if he can, by meeting the transfer
criteria. As this court said in Green v. School Board of City of Roanoke, Virginia,
304 F.2d 118, 123 (4th Cir. 1962).

‘% * % These are hurdles to which a white child, living in the same aresa as the
Negro and having the same scholastic aptitude, would not be subjected, for he
would have been initially assigned to the school to which the Negro secks
admission.”

It was pointed out in Jones v. School Board of City of Alexandria, Virginia
278 F.2d 72, 77 (4th Cir. 1960), that, by reason of the esixting segregation pattern,
it will be Negro children, primarily who seek transfers. The truth of the statement
is evidenced by the fact that in Richmond ouly 127 Negro children out of a total
of more than 23,000 are now attending previously all-white schools. This court
further said in Jones, supra: “Obviously the maintenance of a dual system of
attendance areas based on race offends the constitutional rights of the plaintiffs
and others similarly situated * * %7 278 F.2d 72, 76.

In recent months we have had oceasion to consider the legality of other “feeder”
systems found in operation in the publie schools of Roanoke County, Virginia, and
in the City of Roanoke, Virginia, See Marsh v. County School Boeard of Roanoke
County, Va,, 305 F.2d 94 (4th Cir. 1962), and Green v, School Board of City
of Roanoke, Virginia, 304 F.2d }i8 (4th Cir. 1962). In those cnses, in opinions
prepared by Chief Judge Sobeloff, the unconstitutional agpects of the svstems
there in operation were discussed in the light of the deeisions of the Supreme
Court in Brown v. Board of Education, 347 U.8, 483, 74 8.Ct. 686, 98 L.Tid. 873
(1954), and 349 U.8. 204, 75 8.Ct. 753, 99 L.Ed. 1083 (1955), and in the light
of numerous prior decisions of this and other courts. We find it ununecessary to
again cite or review the pertinent decisions applicable to the maintenance of
racially segregated school svstems. In the Marsh and Green cases we reached
the conclusion that injunetive refief, not only for the individual pinintiffs bt for
those who might find themselves confronted with the same problems, was justified.

A start has, indeed, been made to end loial segregation of the races in the
Richmond sehools, The first step has heen taken, one which, ho doubt, was dis-
tasteful to these who are traditionally and unalterably opposed to an integrated
school system. But, upon this record and {rom the statements of the school
offieials, we find nothing to indieate a desire or intention to use the enrcllment
or assignment system as a vehicle to desegregate the schools or to effeet a material
departure from present practices, the discriminatory character of which required
the District Cowrt to order relief to the infant plaintiffs before it. In the present
status in whieh the case was left by the District Court, the school authorities ave
vot free to ignore the rights of other applicants and thus to require the parents
of new applicants to protest diseriminatory denials of transfers, to require an
infant applicant with his or her parents to attend a hearing on the protest which
is not likelv to be held earlier than August of 1963, and then to require the appli-
cants to intervene in the pending litigation (poessibly to be met with defensive
tactics ealeulated to result in delay), the applicants fervently hoping to obiain
relief from the eourt not long after the heginning of the 1963-64 school session if
such relief is to be meaningful.

The School Board of the Citv of Richmond has abdicated in favor of the
Pupil Placement Beard leaving the latter with a school system which, in normal
operation, has demonstrated its potential as an effective instrumentality for
creating and maintaining racial segregation. Nearly nine vears have elapsed
since the decisions in the Brown v. Board of Education cases and since the Supreme
Court held racial diserimination in the schools to be unconstitutional. The
Richmond school authorities could not possibly have been unaware of the results
of litigation involving the school systems of other citics in Virginia, notahly
Norfolk, Alexandria, Charlottesville and Roanoke. Despite the knowledge whieh
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these authorities must have had as to what was happening in other nearby eom-
munities, the dual attendance areas and “feeder” system have undergone no
material change.

Assignments on a racial basis are neither authorized nor contemplated by
Virginia’s Pupil Placement Act. We are told that initial assignments are now made
on a purely voluntary basis but the Placement Board assumes that a Negro child
prefers to attend a school with children of his own race and he is so assigned unless
otherwise requested. Richmond’s administration of her schools has been obviously
compulsive and it is evident that there has been little, if any, freedom of choice.

“Though a voluntary separation of the races in schools is uncondemned by
any provigion of the Constitution, its legality is dependent upon the volition of
each of the pupils. If a reasonable attempt to exercise a pupil’s individual volition
is thwarted by official coercion or compulsion, the organization of the sehools,
to that extent, comes into plain conflict with the constitutional requirement.
A voluntary system is no longer voluntary when it becomes compulsive.” See
Jeffers v. Whitley, 309 F.2d 621, 627 (4th Cir. 1962).

{3-5] Notwithstanding the fact that the Pupil Placement Board assigns pupils
to the various Richmond schools without recommendation of the local officials,
we do not believe that the City School Board can disavow all responsibility for
the maintenance of the discriminatory system which has apparently undergone
ng basic change since its adoption. Assuredly it has the power to eliminate the
duzal attendance areas and the “feeder’” system which the Distriet Court found
to be primarily responsible for the diseriminatory practices disclosed by the
evidenee. It would be foolish in the extreme to say that neither the City School
Board nor the Pupil Placement Board has the duty to recognize and protect the
constitutional rights of pupils in the Richmond sehools. That there must be 3
responsibility devolving upon some agency for proper administration is un-

uestioned. We are of the opinion that it is primarily the duty of the School
oard to eliminate the offending system.?

In these circumstances, not only are the individual infant plaintiffs entitied to
relief which has heen ordered but the plaintiffs are entitled, on behalf of others of
the class they represent and who are similarly situated, to an injunction against
the continuation of the diseriminatory system and practices which have been
found to exist. As we clearly stated in Jeffers v. Whitley, 309 F.2d 621, 629 (4th
Cir. 1962), the appellants are not entitled to an order requiring the defendants
to effect a general intermizture of the races in the schosls but they are entitled to
an order enjoining the defendants from refusing admission to anhy school of any
pupil because of the pupil’s race. The order should prohibit the defendants’ con-
ditioning the grant of a requested transfer upon the applicant’s submission to
futile, burdensome or discriminatory administrative procedures. If there is to be
an abszolute abandonment of the dual attendance area and ‘“feeder” system, if
initial assignments are to be on a nondiscriminatory and voluntary basis, and if
there iz to be a right of free ehoice at reasonable intervals thereafter, consistent
with proper adminisirative procedures as may be determined by the defendants
with the approval of the District Court, the pupils, their parents and the public
generally should be so informed.

If, upon remand, the defendants desire to submit to the District Court a more
definite plan, providing for immediate steps looking to the termination ofthe
diseriminatory system and practices “with all deliberate speed,” they should not
only be permitted but encouraged to do so.

he District Court chould retain jurisdiction of this case for further proceed-
ings and the entry of such further orders as are not inconsistent with this opinion.

Reversed in part and remanded,

ALBERT V. BRYAN, Circuit Judge {dissenting in part).

I ze¢ no need for the prospective injunetion. With fairness and clarity the
opinion of the Court comprehensively discusses and approves the course the
District Court prescribed for the defendants to follow in the future. With no rea-
son to believe his directions will not be respected, the Distriet Judge refused the
injunetion. In this he exercised the diseretion generally accorded the trial judge
in such situations, especially when the necessity for an injunetion must be meas-
ured by local eonditions. Of these we have no knowledge more intimate than his.
T would not add the injunction.

8 Brown v. Board of Education, 347 17 8. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954); Brown v. Doard of Edu-
ga(t}on.)%!] U.8. 204, 75 8,Ct 753, 1 L.Ed. 1083 (1955); Cooper v. Aaron, 358 U.8. 1, 78 8.Ct. 1401, 3 L.Ed 24
958),
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Mr. Coxnyers. Under his guidance, the Richmond School Board
maintained a “disecriminatory ‘feeder’ system, whereby pupils assigned
nitially to Negro schools were routinely promoted to Negro schools.”
To transfer to white schools, they had to “meet criteria to which
white students of the same scholastic aptitude were not subjected.”

The court found, not the black congressional cancus, not those who
would rail against the nominee, but the court found that, including
the vears when Louis Powell was the leading policymaker on the
Richmond School Boeard, the plaintiffs in the Bradley case were “able
to escape from the ‘feeder’ system only after the district court made
possible their release by ordering transfers.”

And the judge describes in two sentences the state of the Richmond
public school system which Mr. Powell and his supporters so rather
proudly point to a: a prime example of his “sensitivity”” to the needs
of black people:

“. . .1t is clear, as found by the district court, that Richmond has
dual school attendance areas; that the city is divided into areas for
white schools and is again divided into areas for Negro schools; that
in many instances the area for the white school and for the Negro
school is the same and the areas overlap. Initial pupil enrollments are
made pursuant to the dual attendance lines. Once enrolled, the pupils
are routinely reassigned to the same school until graduation from
that school.”

The deleterious effect of 8 years of Lewix Powell’s control over the
education of the black and white children of the city of Richmond is
clearly pictured in the statistics cited by the court:

As of April 30, 1962, o rather serious problem of overcrowding
existed in the Richmond public schools. Of the 28 Negro schools, 22
were overerowded beyond nermal capacity by 1,775 pupils, and the
combined enrollments of 23 of the 26 white schools were 2,445 less than
the normal capacity of those schools.

As of 1961 when Mr. Powell left the Richiond School Board only
37 black children out of a total of more than 23,000 were attending
previously all-white schools in the city of Richmond. A fair examina-
tion of the evidence suggests that Lewis Powell, in this instance,
certainly was no respecter of the decrees of the very Court for which
his nomination is now being considered. For in Brown v. Board of
Education and Cooper v. Aaron, the Court had found that it was
primarily the duty of the school board to eliminate segregationist
practices in the public schools. But as the Bradley opinion notes, the
Richmond School Board could not even claim that a reasonable start
had been made toward the elimination of racially discriminatory
practices.

It said, ““The superintendent of schools testified that the city school
board had not attempted to meet the problem of overcrowded schools
by requesting that Negro pupils in overcrowded schools in a given
area be assigned to schools with white pupils.” Rather than admitting
that it had failed, the Richmond School Board was blaming the “Pupil
Placement Board” and others for what was clearly, as the Court
decreed in Bradiey, its own miserable dereliction of duty. Mr, Powell,
in a letter to the city attorney, dated July 20, 1959, wrote that *“The
entire assignment prerogative 1s presently vested in the State pupil
placement board, and although the law creating this board may be
shaky, it has still not been held invalid.
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In any event, it is our basic defense at the present time. Here,
Mr. Powell is clearly letting a weak governmental agency take the
blame for what in fact were his own segregationist policies where pupil
assignment was concerned.

Numerous other cases which deal with the conditions of the Rich-
mond schools during the era of Mr. Powell’s chairmanship document
the horrendous conditions which he helped to perpetuate and
institutionalize.

In Warden v. The School Board of Richmond, a special meeting of
the School Board of Richmond on September 15, 1958, is shown to
have recommended that an all-white public school be converted to an
all-black school in order to perpetuate segregation. Obviously,
Mr. Powell’s sanction of the maintenance of a dual system of attend-
ance areas based on race offended the constitutional rights of the black
schoolehildren who were entrapped by Powell’s policy decisions.

From the foregoing evidence, and much other, it does not appear
that Mr. Powell was a neutral bystander during these critical years of
Richmond’s history. In fact, the record reveals that Mr. Powell
participated in the extensive scheme to destroy the constitutional
rights that he had sworn to protect.

When Lewis Powell resigned from the Richmond School Board in
-order to take his place on the Virginia State Board of Education, an
editorial in the March 3, 1961, edition of the Richmond Times-
Dispatch praised him for the fact that “the two new white high
schools were planned and built during his chairmanship.”” There were
those in Richmond who had good cause to be justly proud of the
masterful way in which Mr., Powell had perpetuated the antiquated
Dotions of white supremacy through & clever institutionalization of
school segregation.

Now, with regard to his role as a member and later chairman of
the Virginia State Board of Education, the defenders of his record in,
the field of education proudly point to his support of the “Gray pro-
posals’” in the 195(’s as proof positive of his “courage” in the face of
those who were advocating the stiffer line of “massive resistance”
vis-a-vis the Brown decision. His early support of these proposals, it
can be documented, was translated into his later actions as a member
of the State school board, which, 1 shall show, also served to foster
substantive segregation in the public schools—this time on & state-
wide scale. :

Ou August 30, 1954, the Governor of Virginia appointed a Com-
mission on Public Education (known as the “Gray Commission”) to
examine the implications of the Supreme Court’s Brown v. Board of
Fducation decision of May 17, 1954, for the school segregation issue
in the State of Virginia.

The Gray Commission made at least three separate reports to the
‘Governor—on January 19, 1955, June 10, 1955, and November 11,
1955, In summary, these ‘“Gray Proposals” called for legislation
which would provide “educational opportunities for children whose
parents will not send them to integrated schools,” and the description
of the Gray Commission operation which I think is critical to our
understanding of the issue being raised here, is as follows: They were
set up ‘4o meet the problem thus created by the Supreme Court, the
Commission proposes a plan of assignment which will permit local
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school boards to assign their pupils in such manner as will best serve
the welfare of their communities and protect and foster the public
schools under their jurisdiction. The Commission further proposes
legislation to provide that no child be required to attend a school
wherein both white and colored children are taught and that the
arents of those children who object to integrated schools, or who
ive in communities wherein no public schools are operated, be given
tuition grants for educational purposes.”

In order to implement the tuition grant strategy, the Gray Com-
missionn called for the amendment of section 141 of the Virginia
constitution—which had formerly prohibited public funds from being
appropriated for tuition payments of students who attended private
schools—so that “enforced integration {could be) avoided.”

I also would seek permission to include the text of the Gray pro-
posals into the record of these proceedings, it is not long.

The Cuairman. They will be admitted.

(The material referred to follows:)

RerorT oF THE VIrGINIA CoMMIssioN oN PusLic EpucarioN {(Gray COMMISSION),
NovEMBER 11, 19565

(From Race Relations Law Reporter, Volume 1, Number 1, 1956)
EvvcatioN—PusLic ScHoOLS—VIRGINIA

On August 30, 1954, the Covernor of Virginia appointed a Com-
misston on Public Education (known as the “Gray Commission’}
to examine the effect of the decision of the United States Supreme
Court in the Schoal Segregation Cases and to make recommenda-
tions. A portion of the report of that Committee, ineluding recom-
mended constitutional * and legislative changes, appears below,

REPORT OF COMMISSION ON PUBLIC EDUCATION

Ricumonn, Va., November 11, 1955,
To: Tee HonoraBLE THos. B. STANLEY, Governor of Virginia

Your Comiission was appointed on August 30, 1954, and instructed to examine
the effect of the decision of the Supreme Court of the United States in the school
segregation cases, decided May 17, 1954, and to make such recommendations
as may be deemed proper. The real impact of the decision, however, could not
be fuily eonsidered until the final decree of the Supreme Court was handed down
and its mandate was before the Federal District Court for interpretation. This
did not take place until July 18, 1953,

The Commission and its Executive Committee have held many meetings,
including a lengthy public hearing, whercin many representatives of both races
expressed their views, and the Commission has made two interim reports, one
on January 19, 1935, and the other on June 10, 1957, It now submits its further
recommendations for consideration by Your Excellency,

* * * #® #* * »

SUMMARY OF LEGISLATION PROPOSED

The Commission has been confronted with the problem of continuing a public
achool system and at the same time making provision for localities wherein public
schools are abandoned, and providing edueational opportunities for children
whose parents will not send them to integrated schools.

To meet the problem thus ereated by the Supreme Court, the Commission
proposes a plan of assignment which will permit local school boards to assign their

= On January 9, 1056, the electors of Virginia voted on a proposal to call a conventlon to amend the Virginia
Constitution (see Appendix II1, below). Unofficial returns indicated that the proposal was adopted.
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pupils in such manner as will best serve the welfare af their communities and pro-
tect and foster the publie schools under their jurisdiction. The Commission
further proposes legislation to provide that no child be required to attend a school
wherein both white and colored children are tanght and that the parents of those
¢hildren who object to integrated schools, or who live in communities wherein
no public schools are operated, be given tuition grants for educational purposes.

There has heretofore been pending before The Supreme Court of Appeals of
Virginia the case of Almond v. Day, in which the court had before it for consider-
ation the question of whether the Legislature could validly appropriate funds for
the education of war orphans at public and private schools. On November 7, 1935,
the Court rendered its decision and held, among other things, that § 141 of the
Constituiion of Virginia prohibited the appropriation of public funds for payments
of tuition, institutional fees and other expenses of students who may desire to
attend private schools.

If our children are to be edueated and it enforeced integration is to be avoided,
it is now clear that § 141 must be amended. Moreover, unless this iz done, the
State's entire program, insofar as attendance to private schools is concerned,
invelving the industrial rehabilitation program for the physically and mentally
handicapped, grants for the education of deserving war orphans, grant= in aid of
Negro graduate students, and scholarships for teaching and nursing, to remedy
shortages in these fields iz in jeopardy.

Accordingly, it is recommended that a special session of the General Assembly
be ealled forthwith for the purpose of initiating a limited constitutional convention
s0 that § 141 may be amended in ample time to make tuition grants and other
educational payments available in the current year and the school vear beginning
in the fall of 1956. A suggested hili for consideration of the General Assembly
is attached hereto as Appendix III.

Contingent upon the favorable action of the people relative to the amendment
of the Constitution herein proposed, your Commission recommends the enactinent
of lesislation in substanece as follows:

1. That school boards be authorized o assign puptls to particular schools and o
provide for appeals in certain instances.

Such legislation would be designed to give localities broad diseretion in the
assignment of pupils in the public schools.

Assignments would be based upon the welfare of the particular child as well as
the welfare and bost interests of all other pupils attending a particular school.
The school board should be authorized to take into consideration suech factors as
availability of fucilities, health, aptitude of the child and the availabilits of
transportation.

Children who have heretofore attended a particularl public school would not be
reassigned to a different one except for gond cause shown. A child who has not
previously attended a public sehool or whose residence has changed, would be
assigned as aforesaid.

Any parent, guardian or other person having eustody of a child, who objects
to the assignment of his child to a partieular school under the provisions of the
act should have the right to make application within fifteen days after the giving
of the notice of the particular assignment to the locel school board for a review of
its action. The applieation should contain the specific reasons why the child
should not attend the school assigned and the specific reasons why the child should
be assigned to a different school named in the application. After the application
is received by the local school board a hearing would be held within forty-five
davs and, after hearing evidence, the school board would determine to what
school the child should be assigned.

An appeal if taken should be permitted from the final order of the school board
within fifteen days. The appeal would be to the circuit or corporation court. The
local school board would be made a defendant in this action and the ense heard
and determined de novo by the judge of the court, either in term or in vacati-e. If
either party be aggrieved by the order of the court an appeal should be permitted
to the Supreme Court of Appeals of Virginia.

2. That no child be required to attend an integrated school.

3. That the seciions of the Code relating to ihe powers and dulics of school boards
relative lo transporiation of pupils be amended as as lo provide that school boards
may furnish transportation for pupils.

In the opinion of the Commission, sueh is merely a restatement of existing law.
However, it is felt that it should be made perfectly clear that no county school
board be required to furnish transportation to school children.
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4. That changes be inade in the law relating o the assignment of feackers.

Laeal =chool boards should be vested with the authority to employ teachers

and as:ign them to a particular school. The division superintendent should be
permitted to assign a particular teacher to a particular position in the school, but
not to as~ign the teadher to a school different from that to which such teacher was
a=signed by the local <chool hoard without the consent of such board.
A, That localities bhe authorvized to raise sums of money by a lax on property,
subject to local laxation, to be expended by local scheol authorities for educational
purposes mcluding cost of transporiation and to receive and exrpend State aid for
the same purposes.

Those localities wherein no publie schools are operated should be authorized
to provide for an educational levy or a eash appropriation in lieu of such levy.
The maximum amount of the levy or cash appropriation, as the case may be,
should be limiled in the same manner as gchool levies or school appropriations
are limited.

The proecedure to be followed by school officials and loeal tax levying bodies
for obtaining these educational funds would be the same as prescribed by law
for the raising of funds for public school purposes. The edueational funds so
raised would be expended by the local school hoard for the pavment of tuition
grants for elementary or secondary school edueation and could, in the discretion
of the board, be expended for transportation costs. Loeal school boards should
be vested with the atthority to pay out such grants and costs under their own
ruies and regulations,

Luealities should be granted and allocated their share of State funds upon
certifving that sueh funds would be expended for tuition grants. Any person who
extends w tuition grant for any purpose other than the education of his child
should be amenable to prosecution therefor.

6. That school budgets be required Lo include amounis sufficient for the payment
of fuition granis and iransporiation costs under ceriain circumstances; that local
gorerning bodies be authorized to raise money for such purposes; that provision be
made for the expenditure of such funds; and that the State Board of Educalion be
empowered {0 waive certain conditions in the distribution of Stale funds.

This would be companion legislation to that dealing with the assignment of
pupils and compulsery education, respectively. It would be designed to further
prevent enforced integration by providing for the payment of tuition grants for
the education of those children whose parents object to their attendance at mixed
schools. Without such a measure, enforced integration could not be effectively
avoided since many parents would then be required to choose integrated schools
as the only alternative to the illiteracy of their children.

The division superintendent of the schools of every county, ¢ity or town wherein
public schools are operated should be required to include in his estimate of the
school budget an amount of money to be expended as tuition grants for elementary
and secondary school education. The locality would be authorized to include in
its sehool levy or eash appropriation an amount neeessary for such tuition grants.

The educational funds so raised would be expended in payment of tuition grants
for elementary or secondary school education to the parents, guardians or other
persons having custody of ehildren who have been assigned to public schools
wherecin both white and colored children are enrolled, provided such parents,
guardians or other persons having custody of such children certify that they
object to such assignment.

Each grant should be in the amount necessary for the education of the child,
provided, however, that in no event would such grant exceed the total cost of
-operation per pupil in average daily attendance in the public sehools for the locality
making such grant as determined for the preceding school year by the Super-
intendent of Public Instruction,

Provision shonld be made for the payment of transportation costs in the disere-
tion of the board to those who qualify for tuition grants.

No locality that expends funds for tuition grants should be penalized in the
-distribution of State funds. Any person who expends tuition grants for any purpose
ather than for the education of his ehild should be amenable to prosecution.

7. That provision be made for the reimbursement by the State of one-half of any
additional cosis which may be incurred by cerlain localities in payment of tutilion
granis required by law.

The Commission realizes that the pavment of tuition grants in localities wherein
public schools are operated may necessitate some expenditures bevond the adopted



376

school budgets. Sinee tuition grants are vital to the prevention of enforeed integra-
;;ionl, it should be provided that the State bear one-half of any exeess costs to the
ocality.

8. That local school boards be authorized lo expend funds designed for public school
purposes for such tuifion grants as may be permitled by law without first oblaining
authorily thercfor from the tax levying body.

Local school boards should be authorized to transfer school funds, excluding
those for capital ontlay and debt service, within the total amount of their budget
and to expend such funds for tution grants, in order to give the loeal boards more
flexibility to meet the requirements of the tuition grant program.

9. That the employment of counsel by local school boards be authorized to defend the
actions of their members and that the payment of costs, expenses and liabilities levied
against them be made by the local governing bodies out of the county or city treasury as
the case may be.

Sueh a measure is necessary if we are to continue to have representative citizens
as members of our local school boards.

10. That the Virginia Supplemental Retivement Act be broadened to provide for the
relirement of cerfain private school feachers.

The Virginia Supplemental Retirement Act should be broadened to provide for
the retirement of school teachers if such teachers be employed by a corporation
organized for the purpose of operating a private school after the effective date of
the enactment of legislation recommended hy this report.

The purpose of this is to proteet the retirement status of those publie sehool
teachers who may hereafter desire to teach in private sehools that are established
because of the decision in the school segregation cases, Corporate entity is deemed
neeessary for practical administration hv the Retirement Board.

11. That the office of the Attorney General should be authorized lo vender certain
seryices to local school boards.

The Attorney General should be authorized when reguested to do so by a loeal’
gchool board, to give such adviece and render such legal assistance as he deems
necessiary upon guestions relating to the commingling of the races in the publiec
schools,

The localities will have many problems confronting them in view of the school
segregation cases and will also have many new responsibilities, including the
promulgation of a vast number of detailed rules and regulations. Under such cir-
enmstances it is felt that the office of the Attorney General should be made avail-
able to them. The Commission realizes, of course. that in order for such a measure
to operate effectively the office of the Attorney General must he expanded and the
necessary funds appropriated by the General Assembly.

12. Thai those sections of the Code relating to the minimum school term, appeals
from actions of school boards, Siate funds which are paid for public schools in counties,
school levies and use thereof, cash appropriations in leu of school levies, and unex-
pendt,}ddschoal funds, be amended: and that certain obsolele sections of the Code be
repealed.

Loeal school hoards should be authorized but not required to maintain public
schools for a period of at least nine months, A loeality may be confronted with an:
emergency situation.

The present procedure governing appeals from actions of school boards should
be clarified so that it will not confliet with appeals in assignment cases.

The State Board of ldueation appears to have the authority to approve the
operation of schools in a locality for a period of less than nine months with no loss
in State funds. This should be made clear.

The requirement for minimum school levies or cash appropriations in lieu thereof
should be eliminated and levies or cash appropriation for educational purposes
authorized.

The procedure for the reversion of unexpended school funds should be broadened
50 a5 to make it apply t0 appropriations for eduecational purposes.

Those sections of the Code relating to distribution of school funds which are
obsolete, being covered by the Appropriation Act, should be repealed.

The seclion of the Code requiring segregated schools has been rendered void by
the Supreme Court of the United States and should be repealed.

The section of the Code requiring cities to maintain a system of public schools.
should be repealed sinee it duplicates another provision of the Code.
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Appenmx III

A BILL To procde for submitting to the qualified electors the question of whether there shall be @ convention to
repse end amend certam provisions of the Constitution of Virgrnia

Whereas, by Item 210 of the Appropriation Act of 1954 (Acts of Assembly, 1954,
Chapt. 708, p. 970), the General Assembly sought to enact measures to aid certain
war orphans in obtaining an education atl either publie or private institutions of
learning, which said Item has been adjudicated by the Supreme Court of Appeals
of Virginia, insofar as it purports to authorize payments for tuition, institutional
feez and other expenses of students who attend private schools, to be violative of
certain provisions of the Constitution respecting education and public instruction;
and,
Whereas, the State’s entire program, insofar as attendance at private sechools
is concerned, involving the industrial rehabilitation program, grants for the edu-
cation of war orphans, grants in aid of Negro graduate students, and scholarships
for teaching and nursing, is in jeopardy; and

Whereas, in order to permit the handicapped, war orphans, Negro graduate
students and prospective teachers and nurses to receive aid in furtherance of
their education at private schools and in order to insure educational opportunitios
for those children whe may not otherwise receive a public school edueation due
to the deeision of the Supreme Court of the United States in the sechool segregation
eases, it is deemed necessary that said provisions of the Constitution be revised
and amended; and,

Whereas, it is impossible to procure such amendments and revisions within the
time required to permit educational aid forthwith for the current school year and
thzét beginning in the fall of 1956 except by convening a constitutional convention;
and,

Whereas, because it is deemed unwise at this time to make any sweeping or
drastie changes in the fundamental laws of the State, and also, in order to assure
the adoption of the contemplated amendments and revisions within the time neces-
sury to permit edneational aid in the school year of 19536-57, it is deemed neces-
sary that the people eliminate all questions from consideration by said convention
save and exeept those essential to the adoption of those revisions and amendments
specified in this Act; and,

Whereas, in order to avoid heated and untimely controversies throughout the
State as to what other matters, if any, may or should be acted upon by said eon-
vention, it is believed to be in the public interest to submit to the electors the
sole question whether o convention shall be called whieh will be empowered by the
people to consider and aet upon said limited revisions and amendments only, and
not upon any others:

Now, therefore, be it enacted by the General Assembly of Virginia:

1. § 1. That at an eleciion to be held on sueh day as may be fixed by procla-
mation of the Governor (but not later than sixty days after the passage of this
Act}, there shall be submitted to the electors qualified to vote for members of the
General Assembly the question “‘Shall there be a eonvention to revise the Consti-
tution and amend the same?” Should a majority of the electors voting at said
election vote for a convention, the legal effect of same will be that the people will
thereby delegate to it only the following powers of revision and amendment of the
Constitution and no others:

A. The convention may consider and adept amendments necessary to
accomplisk the following purposes, and no others:

To permit the General Assembly and the governing hodies of the
several counties, cities and towns to appropriate funds for edueational
purposes which may be expended in furtherance of elementary, secon-
dary, collegiate and graduate education of Virginia students in non-
sectarian publie and private schools and institutions of learning in addi-
tion to those owned or exclusively controlled by the State or any such
county, eity or town.

B. The eonvention shall be empowerced to proclaim and ordain said
revisions and amendments adopted by it within the scope of its powers as
above set forth without submitting same to the electors for approval, but the
convention will not have the power to either consider, adopt, or propose
any other amendments or revisions.

§ 2. The judges of election and other officers charged with the duly of conducting
elections at each of the several voting places in the State are hereby required to
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hold an election upon the said questicn of calling the convention, on the day fixed
therefor by proclamation of the Governor, at all election preecinets in the State,
but the several electoral boards may, in their discretion, dispense with the services
of clerks of election in such precinets as they may deem appropriate. Copies of the
Governor’s proclamation shall be promptly sent by the State Board of Elections
to the secretary of each electoral board and due publicity thereof given through
the press of the State and otherwise if the Governor so directs.

§ 3. The ballots to be used in said election the State Board of Elections shall
cause to be printed, and distributed and furnished to the respective electoral
boards of the counties and cities of the State. The number furnished each such
board shall be ten per centum greater than the total number of votes cast by said
board’s county or eity in the last presidential election. The respective electoral
boards shall cause the customary identification seal to he stamped on the ballots
delivered to them. In order to insure that the electors will clearly understand the
limited powers which may be exercised by the eonvention, if called, said ballots
shall be printed in type not less in size than small pica and contain the following
words and figures:

“Constitutional Convention Balloi:

“INFORMATORY STATEMENT

“The Act of the General Assembly submitting to the people the guestion
below provides that the elecior is voting for or againsi a convention to which
will be delegated by the people only the limited powers of revising and
amending the Constitution to the extent that is necessary to aceomplish
the following purposes, and no other powers:

To permit the General Assembly and the governing bodies of the several
countles, cities and towns to appropriate funds for educational purposes
which may be expended in furtherance of clementary, secondary, collegiate
and graduate education of Virginia students in nonsectarian public and
private schools and institutions of learning in addition to those owned or
exclusively eontrolled by the State or any such county, city or town,

“The Ael also provides that the legal effect of & majority vote for a con-
vention will be that the people will delegate to it only the foregoing powers,
except that the convention will be empowered to ordain and proclaim said
revigions and amendments adopted by it within the scope of said powers
without submitting same to the electors for approval, but the convention
will not have the power to either consider, adopt or propose any other
amendments or revisions.

“In the light of the foregoing information the question to be voted on is as
follows:

“Shall there be a convention to revise the Constitution and amend the
same?

“] For the convention.
“] Against the convention.”

§ 4. A ballot deposited with a eross mark, a line or eheck mark placed in the
square preceding the words “For the convention’’ shall be a vote for the conven-
tion, and a ballot deposited with a eross mark, line or check mark preceding the
words ‘“Against the convention’ shall be a vote against convention,

§ 5. The ballots shall be distributed and voted, and the results thereof ascer-
tained and ecertified, in the manner prescribed by section 24-141 of the Code of
Virginia. It shall be the duty of the clerks and commissioners of election of each
eounty and city, respectively, to make out, certify and forward an abstract of
the votes cast for and against the convention in the manner now prescribed by
law in relation to votes cast in general State elections.

§ 6. It shall be the duty of the State Board of Elections to open and canvass
the said abstraets of returns, and to examine and make statement of the whole
number of votes given at said election for and against the convention, respectively,
in the manner now presecribed by law in relation to votes cast in general elections;
and it shall be the duty of the State Board of Elections to record said certified
statement in its office, and without delay to make out and transmit to the Gov-
ernor of the Commonwealth an official copy of said statement, certified by it
under its seal of office.

§ 7. The Governor shall, without delay, make proclamation of the result,
stating therein the aggregate vote for and against the convention to be published
in such newspapers in the State ags may be deemed requisite for general informa-
tion. The State Board of Elections shall cause to be sent to the clerks of each
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county and corporation, at least fifteen days before the election, as many copies
of this Act as there are places of voting therein; and it shall be the duty of sueh
clerks to forthwith deliver the same to the sheriffs of their respective counties
and sergeants of their respective cities for distribution. Each such sheriff or
sergeant shall forthwith post a copy of such Aet at some public place in each
election district at or near the usual voting place in the said district.

§ 8. The expenses ineurred in condueting this election, except as herein other-
wise provided, shall be defrayved as in the cage of the election of members of the
General Assembly.

§ 9. The State Board of Elections shall have authority to employ such help
and incur such expenses as mav be necessary to enable it to discharge the duties
imposed on it under this Act, the expenses thereof to be paid from funds appro-
priated by law.

2. An emergeney existing, this Act shall be in force from the time of its passage.

Mr, ConyErs, Thank you, Mr. Chairman, so it may be viewed
with the other recommendations which inciude the polling in the
Gray Commissior itself. One is that no child be required to attend
an integrated school.

2. That localities should be granted State funds upon certifying
that such funds would be expended for tuition grants {to send, in
practice, white childrern. to segregated, all-white private institutions).

3. Thai the State board of education be empowered to liberalize
certain conditions in the distribution of State funds (so that, in
practice, tuition grants, transportation costs, institutional fees, and
other expenses involved in supporting the multitudinous new white
private schools could be met).

So, I think it should be clear, Mr. Chairman, without reading the
entire statement which has been permitied to be put in the record,
that there is a great deal o be inquired into contrary to the thinking
of many of my [riends, some of whom have testified before this com-
mittee, who have candidly admitted that they have not sought to
inquire into the grounds either favorable or otherwise to this second
nomination that 1s simultaneously before this committee for considera-
tion, because I would suggest to vou that the directorships of corpora-
tions of the nominee which were directly implicated in racial
discrimination lawsuits involving title 7 of the Civil Rights Act of
1864 do require your examination, and might I just mention the fact
that the nominee here has personally and publicly admitted that he
is a lengstanding member of the Country Club of Virginia as well as
the Commonwealth Club of Richmoud.

He has confirmed that he never sought to alter their policies against
the admission of black Americans to those clubs, and so many of his
supporters, I have heard, contend that his claim that he used the
country club membership only infrequently is itself a defense for his
voluntarily joining and frequenting openly segregated places of leisure.
His velunteering the information that he belongs to these clubs is
similarly held in some circles as o defense.

Neither of these fucts can hide the fact that a potential Supreme
Court Associate Justice saw nothing wrong in such pelicies as the
Commonwealth Club’s practice of allowing “colored servants with
them to the club only if they are dressed in appropriate attire.” The
added so-called defense offered by his supporters—that he belongs to
the University Club and the Century Association of New York (both
of which are integrated)—Is a direct affront to the intelligence of the
American people. The acguiescence in the face of institutionalized
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segregation which, in our judgment, characterizes the career of the
nomince, as an educator in Virginia, finds succinet svmbolism in his
shrug-of-the-shoulder attitude on the issue of membership in segregated
country clubs. How can 2 man who has never raised his voice to such
-distasteful segregationist practices claim to be philosophically sensitive
or at all attuned to the vital issues of particular import to blacks on
which he will have to exercise considered judgment as a member of
the Supreme Court?

The importance of this issue becomes readily apparent when one
realizes that & member of this illustrious body, Senator Edward
Brooke, and if, in my judgment unfortunately, if Mr. Powell is con-
firmed, a fellow member of the Supreme Court, Justice Thurgood
Marshall, would be precluded from joining him as a guest at a num-
ber of the clubs in which he holds membership.

I onlv mention for purposes of inviting discussion the fact that is
dealt with in some detail, the fact that the law firm of the nominee
which reputedly has in its employ over a hundred attorneys, has yvet
to face the question of equal employment for black attorneys as well
as whites in that office.

We would conclude, if it pleases the chairman and members of this
committee, that the life style, his view of government as evidenced
by Mr. Powell’s own uactivities on the hoards of education, his close
association with a variety of corporate giants, his public conduct, his
membership in the largest all-white law firm in Richmond, his sup-
port of segregated social clubs, and his defense of the status quo, are
inconsitstent with the kind of jurist that we would hope vou would
see, a5 we do, is desperately needed for the court in the 1970’s and in
the 1980’s. These considerations take on maore weight when one con-
siders the tremendous problems which our country witl be facing during
those decades.

1 might close by raising & different kind of troubling question be-
cause we now have had some indication from the questioning that
has gone on, and [ have attempted to follow 1t as closely as [ could,
that the nominee has attempted to make some distinction, to our
surprise, about his position in connection with the Gray Commission
and the pupil placement schemes that allowed parents, white parents,
to take their children out of the public school syvstems wherever there
was an opportunity or a chance that there might be an integrated
school system and send them to private schools at the expense of the
State. On that note, I would conclude my remarks and with the kind
indulgence of the Chair, ask if my counsel be permitted an observa-
tion in connection with this statement on the nomination.

(Mr. Conyer’s prepared statement follows.)

Tesrivony Brrork Tae Senate Juniciany SvscommrrTilk CoONSIDLRING THE
NomixamioN oF Luwis F. PowiLy To 7He SUPREME CoURT oF JusticE PRE-
suNTrp BY THE Hon. Jorn Convirs, Jr. Mesmbir oF CoNGRESs ON BEHALR
or Nimskir AND MeMBERS OF THi CONGREsstoNAL Brack Caucus

Ar. Chairman and distinguished members of the subcommittee, I appreciate
the opportunity to testify before you on a matier of such great importance as the
nomination of Lewis F. Powell as an Associate Justice of the SBupreme Court.

In considering Mr. Powell or any other nominece to the Court, no one would
deny the Presidential prerogative of examining a potential candidate’s philosophy
before placing his name before the Senate for eonfirmation, Nor is there any
requirement of the type of philusophy a hominee should espouse. But it also follows
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that there is nolhing to preclude the Senate from laying bare that nominee’s pre-
dileetions, bt indeed it has a responsibility to do so.

Many of the founding faihers feared that nominal “‘advice and consent” of the
Senate on nominations 1o judgeships would ereate a dependencey of the judiciary
on the executive. It was their intent to make the judiciary independent by insist-
ing on joint action of the legislative and executive branches of cach nomination,
Consequently, as Charles L. Black, Professor of Law at Yale University, has
pointed ont, such inguiry is consistent with the Senate’s constitutional duty in
advising on presidential nominations:

. . . .a Senator, voling on a presidential nomination to the Court, not only
may but generally ought te vote in the negative, if he firmly belicves, on
reasonable grounds, that the nominee’s views on the large issnes of the dax
will malke it harmful to the country for him to sit and vote on the Court, and
that, on the other hand, no Senator is obligated simply 1o follow the Presi-
dent’s lead in this regard, or can rightly discharge his own duty by doing so.

Competeney as a legal technician is not sufficient cause for appeintment to
the Supreme Court. Since judges by definition must sit in judgment, excreizing
what Oliver Wendell Holmes called the “soverecign prerogative of choice,” they
must bring more (o their task than a highly specialized technoeraey. What a judge
brings to bear upon hix decision i~ the weight of his experience and the breadth
of his vision, as well a~ his legal expertize. In the words of Felix Frankfurter, a
justice oughi 1o display both “logical unfolding” and “sociological wisdom.” Or,
as Henry Steele Commager put 1t: “Great questions of con-titutional law are
great not beeause they emmbody issues of high poliey, of public good, of moralitx.”
Similarly, great judicial decisions are great not bheeausc they are brilliant formu-
lations of law alone, but beeause they emhbady highmindedness, compassion for
the public good, and inzight inte the moral implications of those decisions.

I. POWELI'S RECORD ON THE RICHMOND SCHOOL BOARD

For the past several davs, the press and Lewis Powell’s supporters have been
treating us to a view of Mr. Powell which would have us believe that he was the
champion of the suceessful, gradual integration of the Richmond publie schoola.
As Time Magazine put it, Mr. Powell, 23 Chairman of the Richmond School
Board, presided over the “successful, disturbance-free integration of the eity’s
schools in 19597

While 1t is true Mr. Powell sat on the School Board of the City of Richmond
from 1930 1o 1961, serving a= its chairman during the last eight vears of that
period, =omething less than sucees<ful integration toolk place. The opinion of
Cirewt Judge Boreman, not noted for his liberal views, in Bradiey v. Scheol Board
of the Cuty of Richmoewd, Virginia clearly documents the faet that in Richmond,
only a matter of mouths after Mr., Powell had left the ¢ity School Board, “the
system of dual attendance arcas which hax operated over the years to maintain
publie schools on a racially segrogeted basis has been permitted to continue.”
[317 . 2d 429 (1963) at 436.] What the very words of the United States Conrt
of Appeals, Fourth Cireuit, indicate bevond a shadow of a doubt is that Lewis
Powells cight-vear reign as Chairman of the Richmond Schoal Board ereated
and maintained a patently segregated school system, characterized by grossly
overcrowded Black public schools, white schools not filled to normal capaeity,
and the school hoard’s effective perpetuation of a discriminatory feeder or assign-
ment system whereby Black children were hopelessly trapped in inadequate,
segregated schools,

The entire text of the RBradicy opinion is submitted for inclusion inte the reeord
of these proccedings, so that it may be carefully scrutinized by this committee
and members of the Senate in order that a more aceurate view may be gained
of the conditions that existed under the Powell adminisiration.

Under his guidanee, the Ihichmond School Board maintained a “dizeriminatory
feoder’ system, whereby pupilz assigned initially 1o Negro schools were routinely
promoted to Negro schools” To transfer to white schools, they had to “meet
eriteris to which white students of (the) same seholastic aptitude {were) not ~ub-
jected.” [317 F. 2d, at 430.] The Court fonnd that, ineluding the vears when
Lewis Powell was the leading poliey-maker on the Richmond Sehanl Board, the
infant plaintifls in the Bradiey case were “able to exeape from the Feeder’ syatem
only after the District Conrt made possible their relepse by ordering transfers.”
[317 F. 2d, at 436.]
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Listen to the words of Judge Boreman, as he describes the state of the Rich-
mond publie school system which Mr, Lewis Powell and his supporters so proudly
point to as a prime example of his “sensitivity’”’ to the needs of Black people:

. it is clear, as found by the District Court, that Richkmond has dual
school attendance areas; that the City is divided irto areas for white schools
and is agein divided into areas for Negro schools; that in many instances the
area for the white school and for the Negro school is the same and the areas
overlap. Initial pupil enrollments are made pursuant to the dual attendance
lines. Once enrolled, the pupils are routinely reassigned to the same school
until gruaduation from that school.

The deleterious effect of eight years of Lewis Poweil’s control over the edueation
of the Black and white children of the city of Richmond is clearly pictured in the
statisties cited by the Court:

Az of April 30, 1962, a rather serions problem of overcrowding existed in
the Richmond public schools, Of the 28 Negro sehools, 22 were overcrowded
beyond normal capacity by 1775 pupils, and the combined enrollments of 23
of the 26 white schools were 2445 less than normal capaeity of those schools.
{317 F. 2d, at 432-3]

As of 1961 when Mr. Powell left the Richmond Sehool Board only 37 Black
children out of a total of more than 23,000 were attendng previously all-white
schools in Richmond,

A fair examination of the evidence suggests that Tewis Powell, in this instance,
certainly was no respecier of the decrecs of the very Conrt for which his nomination
is now being considered. For in Brewn v. Board of Edwcation [347 U.S. 483.] and
Cooperv. Aaron [338 U.8. 358], the Court had found that it was primarily the duty
of the School Board to eliminate segrepationist practices in the publie schools.
But az the Bradley opinion notes, the Ilichmond Schonl Board could not even
<lain that a reasonable start had been made toward the climination of racially
diseiiminatory practices. [317 F. 2d, at 4335.] »The Superintendent of Schools
testified that the City School Board had not atteranted to meet the problem of
overcrowded =cheols by requesting that Negro piipn~ in avererowded schools in a
givenr area be assigned to schools with white pupil=” 317 Fo 2d, at 433.] Rather
than admitting that it had failed, the Richmond Rchool Board wasz blaming the
“Pupil Placement Board” and others for what wa- clearly, as the Court decreed
in Bradley, its own miserable dereliction of duty. Mr. Powell, in a letter to the
City Attornes, dated July 20, 1959, wrote that “The entire assignment perrogative
is presenty vested in the State Pupil Placemevt Bosard, and although the law
ereating this Board may be shaky, it has still not beewr invalid. In any avent, it is
our basic defense at the present time."” Here, Mr. Powell is clearly letting & weak
governmental agency take the blame for what it fact were his own segregationist
policies where pupil assignment was concerned,

Numerous other cases which deal with the conditions of the Richmond schools
during the era of Mr. Powell's chairmanship docuwment the horrendous conditions
which he helped to perpetuate and institutionalice. In Warden v. The School
Board of Richinond, a special mecting of the School Board of Richmond on Septem-
ber i3, 1938 is shown to have recommended that an all-white public school be
converted to an all-black school in order to perpetuate segregation [Lorng Renee
Warden et ol. v. The School Board of the City of Richmond, Virginig, et al.l. Obviously
Mr. Powell’s sanction of the maintenance of a dual system of attendance areas
hased o race offended the counstitutional rights of the bizck schoot children who
were entrapped by Powell’s policy decisions. From the foregoing evidence, it does
not appear that Mr. Powell was a neutral bystander during these critical years of
Richmond's history. In faet, the record reveals that Mr. Powell participated in
the extensive scheme to destroy the constitutional righits that he had sworn to

rotect.

b When Lewis Powell resigned from the Richmond School Board in order to take
his place on the Virginia State Board of Education, an editorial in the March 3,
1961 edition of the Richmond Times-Dispatch pratsed him for the facs that “the
two new whee high schools (were) planned and built diring his chairmanship.”
(Emphasis added.) There were those in Richmond whe had good eause to he
justly proud of the masterful way in which JMr. Powell had perpetuated the
antiquated notions of white supremacy through o clever institutionalzation of
school segregation.

1I. POWELL'S LRECORD ON THE VIRGINIA $TATC GOARD OF EDUCATION

The defenders of Lewis Poweil’s record in tie fisld of education proudly point
to his support of the “Gray Proposals™ iu ihie 18305 as proof-positive of his
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“‘eourage’” in the face of those who were advocating the stiffer line of “Massive
Resistance’’ vis-a-vis vthe Brown decision. His early support of these proposals, it
can be documented, was translated into his later aections as a member of the
State School Board, which, I shali show, also served to foster substantive segrega-
tion in the public schools—this time on a state-wide scale,

On August 30, 1954, the Governor of Virginia appointed a Commission on
Public Education (known as the “Giay Commission’”) to examine the implications
of the Supreme Court’s Brown v. Board of Educaiion decision of May 17, 1954 for
the school segregation issue in the Hiate of Virginia,

The Gray Commission made at least three separate reports to the Governor—on
January 19, 1955, June 10, 1955, and November 11, 1955, In summary, these
“Gray Proposals’ called for legislation which would provide “educational oppor-
tunities for children whose parents will not send them to integrated schools.”
[Race Relations Law Reporter, Vol. 1., Neo, 1., 1956, p. 242]:

To meet the problem thus ereated by the Supreme Court, the Commission
proposes a plan of assignieant which will permit local school boards to assign
their pupils in such manner a> will best serve the welfare of their communities
and protect and foster the public =chools under their jurisdiction. The Com-
mission further proposes leg slavion lo provide that no child be required o attend
@ school wherein both while and colored children are taught and that the purents
of those children who object to integrated schools, or who lwe tn communaties
wherein no public schools are operated, be given tuitton grants for educalional
purposes. (Emphasis added. Ibid.)

In order to implement the tuition grant strategy, the Gray Commission called
for the amendment of Section 141 of the Virginia Constitution—which had
formerly prehibited public funds from being appropriated for tuition payments
of students who attended private schools—so that “enforced integration {could
be) avoided”.

I submit the entire text of the “Gray Proposals’” into the record of these
proccedings, so that all may view its other recommendations, which inelade the
following:

1. That no child be required to attend an integrated school.

2. That loealities should he granted State funds upon certifving that such
funds would be expended for tuition grants (Lo send, in praevice, white children
to segregated, afl-white private institutions).

3. That the State Board of Education be empowered to liberalize cortain
eonditions in jthe distribution of State funds (so that, in praetiee, tuition
grants, Lransportation costs, institutional fees, and other expenses involved
in supporting the multitudinous new white private schools ecouid be mwet).

Thus was the idea of using tuition grants as a means of cireumventing the
intent and spirit of the Brown decision first expressed. The Grav Proposals
subsequently became the poliey of the State of Virginia and its Board of Edueation.
White parents who rcfused to send their children to integrated public schools
but who could not afford to carry the entire financial burden of sending thein to
segregated private schools were soon subsidized by publically-funded tuition
granis, or “pupil scholarships™ as they came to be called.

That Lewis Powell was a support of the tuition grant strategy there is little
doubt. The actual minutes of the Virginia State Board of Education show that
Powell was present at numerous meetings between 1962 and 1968 at which the
regulations governing the pavment of fuition grants were approved, the actual
appropriations of funds for these grants were made, and annual reports sume-
marizing the total outlay of State and local monies for the “pupil scholarships
were given.” The total annual outlay in Virginia for these tuition grants was
enormous. During the 1962 to 1963 school year, for example, a total of
$2,252,695.07 paid from State funds and local funds advanced by the State for
the localities was paid out in the form of tuition grants of various forms (Minutes
of tl;e Virginia State Board of Iiducation, Vol. XXXIV, p. 84, August 22-24,
1963).

The minutes of the State Board’s special meeting of July 1, 1964 clearly indi-
cate that Lewis Powell was present when, by a unanimous vote, a resolution was
passed which faecilitated the filing of tuition grant applications by Prince lidward
County parents. This July 1, 1964 vote, which clearly documents Lewis Powell’s
favorable stance towards the tuition grant strategy in Prince Edward Couuty,
Virginia, is a particularly crucial one. For in the case of Prince Edward County,
all public schools were closed for five full vears, from 1959 to 1964. Lewis Powell
was on the State Board of Education for a full three of those five vears. As the
text of the Fourth Court of Appeals indicates, “the county made no provision
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whatever for the cdueation of Negro children; white children attended segregated
foundation schools financed largely by state and county tuition grants to the
parents.” [Griffin v. Board of Supervisors of Prince Edward Counfy, 339 F. 2d
488]. For five years, only white children attending private schools subsidized by
pubdically funded tuition grants received an education in Prince Edward County.
Foundation schools, for white students only, thrived and were supported almost
entirely by public funds in the form of tuition grants. Thev were staffed with
the same white teachers as formerly taught in public schools. Despite such findings
a3 those of the Court of Appeals in Griffia that such practices were constitutionally
impermissible, that the pavment of tuition grants to parents desiring to send
their children to such schools was enjoined so0 long as those schools remained
segregated, and that the entire tuition grant practice constituted discrimination
on racial grounds [339 F. 2d, 486}, there has been no indication that Mr. Lewis
Powell individualiy or the State Board of Education collectively ever opposed
the perpetuation of this practice.

On Juiy 1, 1964 the minutes of the State Board of Education show that Lewis
Powell voted for a resolution authorizing retroactive reimbursement to Prince
Edward parents who had paid tuition for their children.s attendance at private
sechools during the 1963-4 school year. There could be no clearer or more candid
declaration of Lewis Powell's intentions with regard to the school segregation
issue than his support of the unanimous vote on that day. A random samplng
of the entire range of the Virginia Staie School Board minutes from 1962 to 1968
reveals that on at least eight occasions, Lewis Powell was present at meetings at
which specifie tuition grants were made, not only in Prince Edward County, but
all over the State of Virginia. A Survey of the minutes also has produced proof of
at least three instances in which Mr. Powell was present while the “Regulations
of the State Board Governing Pupil Scholarships™ (tuition grants) were adopted.

Also of prime importance in evaluating Mr. Powell’s behavier on the Virginia
State Board of Education is the lack of information that he did anything but
acquiesce in the face of the State Board’s routine accreditation of segregated,
all-white, private schools, For example, at a meecling of the State Board on
March 26, 1964, with Powell recorded as present, a list of 65 private secondary
schools was approved and accredited. These private, all-white, segregated schools
included sorme of the same ones—Huguenot Academy, Surry County Academy,
and Prince lidward Academy for which the U.8. Distriet Court for the Eastern
Distriet of Virginia found that publically-funded tuition grants were the main
support. The minutes of these meetings fail to indieate that Mr. Powell voted
against the accreditation of such schools, despite the District Court’s decree in
Gri fin that the further payment of the grants for use in those sechools was suspended
so long as ther maintained segregation, Notwithstanding the Federal District
Court’s admonition that “the State cannot ignore any plain misuse to which a
grani has or is intended to he put,’” [239 F. Supp at 563], the State Board of
Edueation continued to process and approve applications for tuition grants
withowt making any investigation to determine whether the schools were embody-
ing racially diseriminatorv policies. Looking at the record, it is clear that Mr.
Powell was in fact the “champion” of segregation rather than champion of
inteeration as has heen suggested. )

The question can legitimately be asked—what was it that Lewis Powell was
trying to preserve as Chairman of the Richmend and Virginia public scl}ools?
Was it merely, as Powell maintained in yesterday’s testimony, the preservation of
the public school system per se that he was unflinchingly interested in? I cannot
condone the simplistic aceceptance of Mr. Powell's literal word in_this matter.
For what was the publie sehool system of Richmond in 19568 or even in 1961 but a
microcosm of white supremacy-—all white, under-attended, well-equipped sghool,s,s
vis-a-vis over-crowded, dingy, all-black schools. Cannot Mr. Powell’s “‘saintly
erusade for the presentation of the Virginia-style of “‘equal” public education be
viewed as an inherent desire on his part to preserve a system which to so fine a
degree sought to farther institutionalize the Virginia schoels’ own peculiar brand
of racism? Are not his lofty pleas for the maintenance of public education at any
eost often refuted by a record which finds Mr. Powell rejecting the obviously
vulnerable positions in favor of more sophisticated schemes which have effectively
preserved segregation.

I1l. POWELL'S DIRECTORSHIP OF CORPORATIONS IMPLICATED IN RACIAL
DISCRIMINATION

Titte VII of the Civil Rights Act of 1964 prohibits discrimination in employment
on the basis of race. Powell is a member of the Board of Directors of 11 corpora-
tions. (His firm also represents many of these corporations.)
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It is vital that the distinction be drawn between Mr. Powell’s behavior as an
attorney and his behavior as a private citizen. Une could argue that an attorney
should not be held accountable for his actions due to the inherent nature of legal
advocacy. But, as a member of the Board of Directors of corporations whieh have
been adjudged guilty of violating various provisions of Title VII, Powell cannot
automatically escape hlame, A Director is by definition a policy-maker and shares
the legal responsibility of the conduet of his corporation.

Lewis Powell is both the legal eounsel and o Dircctor of the Philip Morris,
Ine., one of Virginia's largest tobacco companies {(he has been a Director since
1964}. Philip Morris has been the defendant in at least one major Title VII case,
Quarles v. Philip Morris, Inc. [279 F. Supp 505]. Here, a civil rights action was
brought by a group of Blacks in a class petion. The U.S. District Court held that
the evidence established that ¢wo Black employecs had been diseriminated against
as to wages. The dizerimination oun the hasis of race against these employees, the
Ceourt held, had been clearly proven. The Conrt also heid that Philip Morris, Ine.
had digeriminated against Quarles and the Black employees hired in the prefabri-
cation department prior to January 1, 1966 with respect to advancement, transfer,
and seniority. It held furthermore that prior organization of departments on o
racial basis had prevented Blacks frowm advaneing on their merits to jobs open
only to whites, New “non-diseriminatorv” emmployment policies had only partially
eliminated disadvantages, the court ruled. Plaisiiffs were awarded relicf to com-
pensate for damages sutfered as the resnll of this blatant example of employment
diserimination. According to the records of the Egual Employment Opportunity
Commission, the Chesapeake & Potomace Telephone Co., another corporation
on which Mr. Powell serves as a Director, is currently being investiagted for
possible Title VII violations.

1V. POWELL'$ BELONGING TO RACIALLY SEGREGATED CLUBS

Mr. Powell has personally and publically admitted that he is a long-standing
member of both the Country Club of Virginia and the Commonweakth Club of
Richmond. He has confirmed that he never soughl to alter their policies against
the admission of Blacks. Powell-supporters huve beew contending that his claim
that he used the country club membership largelv to play tennis and has only
infrequent tunches at the Commonwealth Club [New York Times, October 26,
1971], 1s in itself a defense for his voluntarily joining and frequenting openly-
segregated places of leisure. His volunteering of the information that he belongs
to these elubs is similarly held by his supporters as a “defense.”

Neither of these tacts ean hide the fact that a potential Supreme Court Associate
Justice saw nothing wrong in such polieies as the Commonwcealth Chub’s practice
of allowing “colored servants with them to the club only if they are dressed in
appropriate attire,” The added so-called ‘‘defense’” offered by his supporters—
that he belongs to the University Club and the Century Association of New
York (both of which are integrated)—is a direct affront to the intelligence of Lhe
American people. The acquiescenee in the face of institutionalized segregation
which characierizes Lewis Powell's career as an educator in Virginia finds suceinet
syimbolisin in his shrug-of-the-shoulder attitude on the issue of membership in
segregated country clubs. 1low ean a man who has never raised his voice to such
distasteful segregationist practices elaim to be philosophically scnsitive or at all
attuned to the vital issues of particular import to Blacks on which he will have to
exercige considered judgment as a member of the Supreme Court?

The importance of this issue becomes readily apparent when one realizes that a
member of this illustrious Body, Senator Edward Brooke and, if Powell is con-
firmed, a fellow member of the Supreme Court, Justice Thurgood Marshall, would
be precluded from joining him as guest at either of the aforementioned elubs.

V. EMPLOYMENT DISCRIMINATION WITHIN POWLLL'S LAW FIRM

Hunton, Williams, Gay, Powell & Gibson (his law firm) at the present time
employs no Black attorneys in a work force of over 100 attorneys. One or two years
ago, a Black Richmond attorney, Je Royd Greene, wrote the placement office of
Yale, his alma mater, and requested that it stop seheduling on-campus interviews
with Hunton, Williams, charging that the firm’s senior partners (including Poweli)
had a clearly enunciated poliey which forbade the hiring of any Blaek attorneys—
ever. Greene claims that his charge is based on a statement attesting to this notion
made by one of the assoclates in Hunton, Williams itself. Notwithstanding Powell’s
denial, the fact remains that his law firm has never and does not yet employ any
Black attorneys. This informaiion is consistent with Powell’'s record of racial
discrimination in other areas of his activities.
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VI. POWELL AND THE RICHMOND ANNEXATION ISSUE

A common tactie supported by the white power structure in Virginia has been to
annex areas to city areas, thereby diluting much of the Black voting strength.
Recently, Richmond annexed part of the surrounding white suburbs. The net
effect of this annexation was to decrease the Black population of Richmond from
55 percent down to 42 percent.

In Holt v. Richmond [U1.8.D.C., ED. Va.], a suit was brought under Section 5
of the Voting Rights Aet to ‘de-annex’ the suburbs. The suit was brought by a
Black Richmond citizen as a class action on behalf of Richmond’s Blacks. The
Justice Department has disclosed documents which show that Powell urged
Attorney General John Mitchell to reverse his ruling that Richmond’s annexation
of suburban areas violated Black voting rights (see the Chicago Sun-Times,
October 30, 1971). Last August, Powell wrote a letter in an unofficial capacity—
acting as an interested citizen—claiming that 43,000 suburban residents were
being annexed to expand the eity’s tax base, not to dilute the voting power of the
city’s Blacks. The Justice Department, however, refused to withdraw its objection.
It was held in a recent Distriet Court opinion, that the primary purpose and effect
of the annexation was to dilute the voting strength of the black citizens of the City
of Richmond, a view in direct contradietion to Powell’s.

Mr. Lewis Powell’s lifestyle, his view of government as evidenced by Lis activi-
ties on the boards of edueation, his close association with a variety of corporate
giants, his public conduet, his membership in the largest all white law firm in
Richmond, his support of segregated soeial clubs, and his defense of the status quo,
are incongistent with the kind of jurist needed for the Cowurt in the 1970’s and '80/'s.
Thesc considerations take on more weight when one considers the treinendous prob-
lems which our country will be facing during those decades.

A different kind of troubling question is how being raised. One ought to ciosely
examine the character of the nominee. One should inguire whether he has fully
revealed the answers sought by the Committee. Without hastening to ineorrectly
interpret, the answers given yesterday, it is hoped every Senator will give careful
eonsideration to the matter of his nomination in its entirety, and to question
Evhether the nominee has been completely candid in answering guestions concerning

is past.

The Crarman. All right. Have you got any questions?

Senator Baya. Just one or two.

The Cuairvan. T am going to turn it over to you and when you get
through we will recess until 10:30 tomorrow morning.

How long a statement do vou have?

Mr. Marss. About 5 minutes.

Senstor Baya. Shall T wait until Mr, Marsh is through?

Mr. Marsu. Thank you, Senator. I am here not only as assistant
to Congressman Conyers but also as the official spokesman for the
black attorneys of the State of Virginia, the Old Dominion Bar Asso-
ciation. We have filed our statement with the Senate Judiciary Com-
mittee, and this bar association went on record, consisting of all the
black lawyers, 60 or 70 in the State of Virginia, as opposing both
nominations.

Senator Bava. Would you like to have this statement put in the
record in full at this time?

Mr. Magrsu. Yes, I would; in addition to a one-page supplement
which T would like to have passed around.

Senator Baya., Without objection it will be included in the record.

{The statement follows:)

NovemaER 8, 1971,

StateMENT oF THE QLD DoMINION BaR AsSoCTATION OF VIRGINIA BY WILLIAM A,
SmrTH, PrrsipeNT aNp Henry L. Magrsu, III, CHAIRMAN OF JUDICIAL
ApreINTMENTS COMMITTER

Gentlemen of the committee: the question posed by the nomination of
Lewis F. Powell, Jr., is whether a man who has for much of his life waged war on
the Constitution of the United States should be elevated to the Supreme Court.
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At no time in the history of our nation has it been more neeessary to carefully
serutinize the attitude and record of persons nominated for the Supreme Court.

We believe that the survival of our nation depends on the recognition and
satisfaction of the aspirations of black and other minority citizens for equal
opportunity and greater participation in America’s promise and that this goal
will not be achieved by packing the Supreme Court with men with proven records
of hostility to the Equal Protection Clause of the Fourteenth Amendment.

Since Mr. Powell has had no judicial experience, he must be evaluated and
judged on the basis of his record. Lewis Powell’s record is spread in the pages of
the law books containing the opinions of the federal courts at all levels and on
the minute books of the boards on which he served. An examination of that
record makes it clear that Mr. Powell is not qualified to serve on the Supreme
Court becausc (1) he has consistently voted to resist or ignore the decisions of
the Supreme Court requiring racial integration of public schools; (2) he has
supported measures and schemes which frustrate eompliance with the law;
(3) he has permitted those subjeet to his policy to violate Title VII of the Civil
Rights Act of 1964; and (4) he has practiced racial segregation and diserimination
iu his private and professional life.

Diuring much of the past 20 years of his life, he has been eontinuously voting
and acting to fight the implementation of the decision of the Supreme Court in
the school cases in the State of Virginia. While calling for law and order in his
public statements, he has repeatedly and cousistently demonstrated by his public
deeds a wanton disrespeet for law which is rarely found in a nominee to the
Supreme Court.

N Fé»r convenience, Mr. Powell’s record will be discussed under the following
endings.
1. Service on the Richmond School Board
2. Position on the Gray Commission Proposal
3. Bervice on the State Board of Education
4. Directorship of corporations practiciny illegal racial diserimination

SERVICE ON THE RICHMOND SCHOOL BOARD

Mr. Powell was a2 member of the Richmond Public School Beard from 1950
until 1961, serving as its Chairman from July, 1952 until 1961.

In such capacity and in his service on the State Board of Education, he wuas
required to subscribe the oath of office which stutes in part:

“I do solemnly swear that I will support the Constitution of the United
States, and the Constitution of the Siate of Virginia . . .7

Daring the period subsequent to the Brown decisions, he consistently voted to
resist attempts to seek compliance with those decisions.

The copy (attached as Exhibit ““A’") of the opinion of the Court in Bradley v.
School Board of City of Peiersburg, 317 F. 2d 429 (1963) demonstrated (1} the
post-Brown conduet of the school board under Powell’s leadership; (2) certain
specific actions of the board which frustrated attempts to integrate the schools.

Position On The Gray Commission Proposal

Supporters of Mr, Powell have suggested that he deserves credit because he
supported the Gray Commission Proposal. The attached summary of this proposal
demonstrates its lawless nature.

The salient fact is that Powell supported the Gray Commission Proposal which
contemplated and resulted in the expenditure by the State of Virginia of public
funds to support prlvate, racially segregated elementary and secondary schools
in order to frustrate the implementation of the Brown decision. A summary of the
Gray Proposal can be found in Race Relations Law Reporter, Volume 1, No. 1,
poges 241-247 (1956). A copy of this Proposal is submitted as Exhibit “B”.

SERVICE ON THE BOARD OF EDUCATION

While serving on the State Board of Edueation (1961-69), Powell consistently
voted to frustrate the implementation of the Brown decision in Virginia. On
July 1, 1964, he voted to pay retroactive tuition grants to the white parents of
Prince Edward County in an obvious attempt to avoid the effect of federal court
decisions forbidding payment of such grants. This action was subsequently en;
joined by the federal court. SBee Grifin v. Board of Supervisors of Price Edward
County, 339 F. 2d 486 (1964). 489, 490.
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The Griffin opinion, enclosed herein as Exhibit *‘C’” also contains a summary of
other actions of the State Board of Education which reflected hostility to the
Brown decision.

Because of the above stated reasons, the Old Dominion Bar Association urges
this committee to recommend against the confirmation of Lewis F. Powell, Jr.
We renew onr previous request to be heard in opposition to this nomination.

Yours truly,
WiILLiam A, SMITH,
Hexry L. Magrsy [11.

NoveMBER 9, 1971,

SUPPLEMENT TO THE STATEMENT OoF NovEMBEER 8, 1971 BY ToE Oup DoMINION
Bar AssociaTioNn oF VIRGINIA TO THE SENATE JUDICIarY COMMITIEE

LEWIS POWELL'S DIRECTORSHIF OF PHILIP MORRIS, INC.

This Congress has reeognized the importance of granting equal employment
opportunity to blacks, women and other minorities by enacting Title VII of the
Civil Rights Act of 1964. It is pertinent to inquire if a nominee to the Supreme
Court has demonstrated in his record, a hostility to equal employment oppor-
tunity.

Lewis Powell became o Director of Philip Morris, Inc. in 1964. On 4 January
1968, a Federal Court in Virginia found that Philip Morris was guilty of diserimi-
nation against its black employecs.

The Court, in the case of Quarles v. Philip Morris, Inc., 279 F, Supp. 505
{4th Cir. 1968) held as follows:

“The court finds that the company's discrimination against Briggs and Mrs,
QOatpney is an intentional, wnlawful emplovment practice. Relief under 706(g)
[42 TU.8.C, 2000e-5(g)] bringing their wage rates to $2.55 per hour is appropriate.’”

- . - - . * *

“The court finds that the defendants have intentionally engaged in unlawful
employment practices by dizeriminating on the ground of racce against Quarles,
and other Negroes similarly situated. This diserimination, embedded in seniority
and transfer provisions of collective bargaining agreements, adversely affects the
conditions of employment and opportunities for advancement of the class.”” 279
F, Supp. at 519.

A copy of the Quarles opinion is attached hereto as Exhibit D. [Filed with the
Committee,]

Az a Director of Philip Morris, Inc., Mr. Powell kad a responsibility for the con-
duct of the Corporation. In view of the importance of the implementation of
Title VIT 4o the effort to achieve equal opportunity, this agpect of Mr. Powell’s
record falls short of the standard expected of a Justice of the Supreme Court,.

Mr. Coxyers. Mr. Chairman, would you vield to me for the purpose
of deseribing counsel a little more fully before the committee? I
neglected to do that. He is the vice mayor of the city of Richmond,
Va., serving his third consectuive term as a member of the city
council. He is a member of the executive committee and former past
chairman of the black elected officials of Virginia, a partner in the law
firm of Hill, Tucker and Marsh of Richmond, Va.; a distinguished
civil rights attorney in his own right who has served as counsel in
nearly all of the civil rights cases that have arisen in the State of
Virginia. He is chairman of the judicial appointments committee, and
the spokesman for the Old Dominion Bar Association of Virginia. He
has been a cooperating attorney with the NAACP legal defense fund,
and a member of the NAACP national legal committee and various
other professional organizations.

Mr. Marcwu. Thank you, Congressman Conyers, and Senator Bayh.
I am not going to repeat anything that has been said earlier. I do want
to reiterate the points mentioned by Congressman Conyers, and dwell
on four points. On the service on the Richmond School Board, Mr.
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Powell’s position on the Gray Commission proposals, his service on
the State board of education, and his directorship of corporations
practicing illegal diserimination.

With respect to his service on the board I point out that he, as all
other officers in Virginia, are required to do, was required to take an
oath which reads, “I do solemnly swear that I will support the Con-
stitution of the United States and the Constitution of the State of
Virginia.”” This is an oath that Mr. Powell took in 1950, and he took
whenever he was sworn in for a term on either of the boards on which
he served, which lasted for about 20 years. During the period subse-
quent to the Brown decision notwithstanding his oath he consistently
voted to resist attempts at compliance with that decision.

Congressman Conyers had gone into some of those votes and I
would just like to stress with respect to the State board of education,
that this board had the responsibility of administering the tuition
grant program in Virginia, which was the outgrowth of the Gray
proposal. Mr. Powell was present, the minutes of these meetings show
that he was present, when the standards were set up, when private
schools were created, as substitutes for public schools, when standards
were set up for the administering of tuition grants.

When localities refused to pay for grants Mr. Powell was present
and votes were taken to pay the money directly to the parents. On
one occasion which his Froponents purport to slough over on July 1,
1964, after 11 years of litigation when the parents in Prince Edward
County tried to prevent a distribution, paying tuition funds to the
white parents, Mr. Powell was present representing white and I was
present for the black parents, and he voted to pay those retroactive
grants and he must have known this was an illegal act. The Federal
courts subsequently enjoined this act, But this is an example of the
type of action that was taken by the nominee,

The tuition grant program in Virginia lasted until 1969, when it was
struck down by the Second Circuit Court attack that was mustered
against it. Mr. Powell was on the board when the first attack was
instituted, and when the grant program was partially enjoined in
1964 he was still on the board when the grant program was finally
enjoined in 1969, so his complicity in the tuition grant program which
paid some years from $2 to $3 million to parents attending segregated
schools at public expense to avoid integration is documented.

I might point out that all of the statements made by Congress-
man Conyers are not opinions. They are reported decisions of Federal
courts, made by judges, and I think that it is unfortunate that the
Powell nomination is not receiving the scrutiny that it ought to re-
ceive from this bedy.

Finally, I would like to address myself to the question involved in
the implications of this nomination to the Nation. I think that any
Supreme Court nomination has a tremendous effect on the adminis-
tration of justice in this Nation. It has an effect on lower court judges,
who have been groping and grappling for solutions. It has an effect
on persons in the white community who are being urged to take a
stand on controversial issues, and it has an effect on black citizens
who are strugeling to seek equal opportunity. We suggest, the Old
Dominion Bar Association suggests, to put Mr. Powell on the Court
in face of his record, his record of continued hostility to the law, his



390

continual war on the Constitution, would be to demoustrate to us
that this Senate is not concerned for the rights of black citizens in
this country. Those of us who are working within the system, who
have been working within the system for years, have been disturbed
by many setbacks even in the Supreme Court, even in the Warren
court. Freedom of choice was first tendered to the Warren court in
1963 in the Atlanta case. The court ignored it. It was tendered in
1965 1n the case of Bradley against the School Board of Richmond,
again a case which Mr. Powell had something to do with in that he
had been formerly a member of that board. The court ignored the
freedom of choice question then. We tendered this question again in
1968 in the New Kent case. Five years after it had first been tendered,
the Supreme Court finally struck it down.

There are many of us who have been concerned about the pace of
the Warren court. It has been the only thing we have had to work
with, and we urge the Senate not to take that one weapon away from
those of us who are struggling within the system to make it work for
the minorities in this Nation. I will be happy to answer any questions
that you may have.

Senator Bavm. I appreciate the fact that you gentlemen have taken
the time to give us your thoughts. You certainly have raised some
questions that have not been raised earlier, that I intend to explore.
Let me consider some of these questions. I tend to follow the Professor
Black philosophy that you have mentioned two or three times in your
statement, Congressman Conyers, if a Member of the Senate feels in
good conscience that & man sitting on the Court would do damage to
the country he should vote against him.

The question that some of us are torn about is where do we draw the
line? Do we look at each mominee and judge him if he is consistent with
us on all points and on all issues or are there certain areas that will do
irreparable damage if he is out of step or out of touch with what we
feel is the right position and others that would be not considered
thusly,

I felt in the whole area of equal rights, civil rights, basic human
rights is that area where if a nominee is truly out of touch, out of
step, I would consider him to fail.

Let e explore some other areas specifically. We have to look at
specifics. Mr. Marsh, the Hill, Tucker & Marsh law firm, i3 that an
all-black firm?

Mr. Marsi. At the present time. We have had white attorneys in
our firm. Tt is difficult to find attorneys of either race.

Senator Baym. T am trying to draw a distinction—I do not know
whether it has been a steady pattern or not.

Mr. Marsg. No, sir. I can answer that

Senator BavH. Is an all-black law firm being as bad as an all white?

Mr. Marsa. No, sir; we have had two or three white interns, one
who worked with our firm left to go on his own a year or so ago, so we
have an open equal opportunities policy. We do not have a segrega-
tionist law firm.

Mr. Conyers. Of course, very well known white lawyers we have
heard of being discriminated against entering into a black firm, but as
members of the black bar, we know that the practice is very closed in
some of the larger white firms and specifically as a matter of policy
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they exclude black students regardless of qualifications and voung
lawyers for consideration to membership in the firm. That is fairly well
established. There has never been reported any reciprocal discrimina-
tion going on.

Senator Bava. I want to draw a distinetion in my own mind. The
0ld Dominion Bar Asscciation, I suppose it is an all-black bar as
sociation?

Mr. Magrsa. T think it is at the present time.

Senator BavyH, This white club business, I have resigned from a
couple of clubs myself when I found out they were following this
tvpe of pattern. In my own mind there is a question whether just
membership in a club s significant. If it is part of a pattern, it dis-
turbs me, I trust we do not have any evidence in Mr. Powell’s back-
ground, as we did in Judge Carswell’s background, where he was a
member of an all-white public club that went through this incorpora-
tion, as you will recall, and was made into a private club with just the
purpose of permitting the club then to evade or avoid the Supreme
Court ruling that the public {acilities not be discriminatory.

Mr. Magsn. I do not know of any such information. However, in
my opinion it might very well be that the Country Club of Virginia
is a public accommodation within the language of title IT of the Civil
Rights Act.

Senator Bave, That was not the difference in the Carswell matter.
It was a private—well, maybe it i3, I do not know.

Mr. Magrsa, Well, I think the distinetion is this, Senator. Tt might
very well be. T have handled litigation in Richmond against a so-called
private golf course and the court held that that golf course was in
effect a public sccommodation because of mterstate matches and
other things and the very same thing appears to be true with some of
these clubs. Now, we {rankly have not had time to attack them and
I am not suggesting here that it is, T am just—yon raised the uestion
about the public accommodations and I am saying that is an issue
which in my mind is open but [ am not making any accusations.
Franklv, T do not think membership in a segregated club alone would
be o sufficient basis for disquabfying a nominee if he is otherwise
qualified. I do think that circumstance taken in context of all of the
other things present with respeet to Mr. Powell, 1s consistent with a
pattern of public action on a publie record, in his [aw firm, in his firm
taking fees for representing Prince Edward County and other local
governing bodies, resisting the Brown decision, his firm net hiring
black attorneys, his firm or his being a director of Philip Morris which
was found guilty of violating title 7 over a long period of time after
he was a director. Al of these things become a part of a pattern which
I think does add significance to his membership.

Senator Bave. T was coiicerned about the thrust of the Gray Com-
mission report. I had been, of course, for some time, so much so that
I asked Mr. Powell specifically yvesterday a series of rather lengthy
questions. The most specific one was responded to by My, Powell—

I was not a member of that commission, I did not support its provision.

Seuator BavH. You did not support its provisions?

Mr. Powerl. No, I did not.

Now, there seems to be a little inconsistency there with what you
gentlemen have just said. Do you have anything further to say to
elaborate upon this before we look into it?
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_Mr. Marsu. Well, yes. I certainly think that the Gray Commis-
sion proposal was, as Congressman Conyers pointed out, a way of
subsidizing segregated education at public expense for those persons
who did not wish an integrated education. Mr. Powell’s role from
1961 until 1969 on the State board of education was to administer
this tuition grant program.

Senator Bavm. I asked was the Gray Commission report imple-
mented into law by the legislature of Virginia?

Mr. Marsn. Yes, sir. Not in its initial form, but the essence of that
proposal was section 141 of the Virginia constitution was amended,
and the tuition grant program was set up in Vireinia and existed until
we knocked it out in court litigation. Mr. Powell was a member of the
State board of education and later chairman of that board and had the
responsibility of administering that program, and the records show
many meetings when he was present and voting on various aspects
of that program, and I have not heard of any dissent on his part. I
was living in Virginia, and handling litigation at the time. It would
have been news if he had dissented from some of the actions taken
by the board and I know of no such action. So. I think that T do not
understand his testimony. I was not here, but I think that the public
record 1is replete with his complicity in the tuition grant program in
the State of Virginia. He was a defendant each time we undertook to
attack the program. He was enjoined by the court to stop paying
the grants in 1969 and I do not see how—if he disagreed with it it
must have been a big secret.

Senator Baym. As I recall, and T am tryving to look at the record
here, he alludead to the horns of a dilemma, he did not say it this way,
I suppose he said it better, but is it not possible that a member of the
school board would have been on the horns of a dilemma where the
Virginia State law said one thing and Brown v. The Board of Education
said something else?

Mr. MagrsH. Senator Bayh, I think that ie is o fortunate thing for the
Senate on this occasion because we have an opportunity to view Mr.
Powell’s actions in the eye of a hurricane, if vou will. He was part of
the scene, and whether or not he did whal any reasonable person
would do is not the question. The question is his loyalty and his
fidelity to the Constitution of the United States and we suggest that
there were those of us in that timme who did take the position against
the Gray proposals.

Senator Bays. Was he not also subject to the laws of the State of
Virginia? This Gray Commission matter is important to me. I am
trying to make an objective judgment in a case which it is not easy
to be objective about. T want to find the answer to these questions and
you can be helpful here; just what responsibility does a school board
member have, is he an administrator of a law that is passed, of a system
that is established by the State legislature, ot is hie in a system where he
can go ont on his own?

Mr. Marsh. I thinkitis a good and fair question and I think the oath
I read to you reveals part of the answer, “1 swear I will uphold the
Constitution of the United States,” That 1z in the Virginia constitution,
an:l that is first.

Senator Bava, What else does it say?

AMr. Marsy. “Iswear that T will uphold the constitution and the laws
of the State of Virginia,” but in our system of laws Mr. Powell must
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know as an outstanding attorney that under the supremacy clause
the laws of the United States prevail. So we think that although he
had an obligation, his cobligation was to the highest law and that
under our sybtem was the law of the Constitution of the United States.
We suggest that therein lies the defect of the nomination. Maybe
Mr. Powell did what any reasonable man would have done, But
any reasonable man would not necessarily be entitled to sit on the Su-
preme Court.

Scnator Baya. We have been told that Mr., Powell urged against
“massive resistance,” is that accurate?

Mr. Marsw. I do not have any information to deny that. I have
reason to believe it is true.

Senator Bave. Well, then, would any reasonable man in {the same
and similar circumstances in the State of Virginia at that given time
have urged against massive resistance?

Mr. Magsi. Cer tainly many of us did, All during the tuition grant
programs, many whites stayed in the public 5(11001: notw thtandmg
Mr. Powell’s administration of the tuilion grant program. Many of
them stayed in schools that were ultimately black. Many Virginians
did not take part in the lawlessness, [ ihink the thing yvou have to
keep in mind is that My, Powell did not have just two alternatives.
He had three. The massive resistance struteey was foelish, and Mr.
Powell was——

Senator Bayua. People in Prinee Edward County did not thini it
Was,

Mr, Marsa, That was the only place in the couniry, T would
subnut that that happened and I might submiv also that Mr. Powell
il cooperate, attempt to coopernle, with them on July 1, 1964, by
paying those, voing 10 pay those retreactive grants. But the point I
am making is this, that because Ar. Powell had sense enough to
recognize the futility of the massive resistance program amd to go for
a more sophisticated scheme of evading the Brewn decision does not
affect your decision. The Constitution outlaws the ingenious as well
as the obvious scheme, and the fact that AMr. Powell hind the knowledge
to know how to evade the Constitution more effectively, as he did in
the city of Richmend during the massive resistance era, without having
integration, does not commend him to the Supreme Court. In other
words, during the massive resistance challenge in Richmond Mr.
Powell did not urge compliance with the Constitution, he urged a
form of segregation which would not cause white and black children
to be demed school but would permit them to have segregated
schooling.

In Virginia until almost 1968 or 1969, we had very little desegrega-
tion of the schools. In most of Virginia debcgreoatmn Was very slwht
until after the New Kent case was decided so we had a sad saga in
Virginia’s history where more than a generation of children received
segregated education notwithstanding The Supreme Court, because of
the actions of men like Mr. Powell \\'ho, true, rejected massive resist-
ance, but instead embraced another form of segregation which worked
when obviously massive resistunce would not have worked.

Mr. Convers. Would the gentleman vield to permit me to empha-
s1ze that point. That 13 to say that to be opposed to niassive resistance
and to support a pupil placement program which would effactively
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continne segregation in the face of court orders hased on constitu-
tional interpretations is really not to commend the nominee to this
body by any stretch of the imagination. The massive resistance plan,
as has been explained to me time and time again, was a plan thal was
based upon the theory that nobody would go to school if we had to
integrate, there would be no schools for anyone, a plan so simple, so
obviously destined to be overturned in the courts, that a person who
really wanted to devise a more effective scheme of successfully segre-
gating even in the wake of the Brown decisions would obviously turn
to another alternative, and that is exactly what Mr. Powell did; and
we sayv, Jenators, not as an unwitting tool, or that he was dragged
along by o State authority or Iaws over which he had no control; I
think we have to put the gentleman in the context of ithe prestige
and the influence and the power that he wields in the State of Virginia.
He is clearly one of the 10 most influential citizens of that State, and
I would suggest that his influence does not stop at the Arlingion city
line by any means.

A past president of the American Bar Association, we are talking
sbout a man of great legal skill who was able to lead, and we are
suggesting that, without trying to exaggerate his involvement, he
was one of those who helped plan the alternative, the successful
alternative, to massive resistance, and I think that if those facts could
be developed, and we would be willing to continue to work on this
matter so that these questions would be raised to the satisfaction of
the members of this committee so that they might be spread upon the
record for the rest of the Membets in vour distinguished body, we
think nothing could be more important because if we are confronting
Members who are ready to say, “Yes, I will allow the life work and
the attitude, the social views, of a nominee to be considered as a part
of the review that I must make under the powers of a Senator to
advise and consent, to give advice and consent to the President,”
then these matters which are available, and have not been gone into
thoroughly, should certainly lead you to the conclusions that I have
come to as a Member who approached the subject with no particular
partisan patience, who has no knowledge personally of the nominee,
Itave had only the most casual reports about him, none of which were
particularly negative, but an investigation and research inte his
roles as a member of the board in the Richmond school system and
later chairman in the State board system, were so persuasive to me,
and to my other colleagues, that we felt a responsibility to hope that
the inquiries along the line that you have already raised now, Senator
Bayh, would be further pursued, because we are very certain that the
role of this gentleman during these tremendously important and diffi-
cult days for the State of Virginia will begin to take on its true char-
acterization and 1 do not think it will be favorably interpreted for
the nominee,

Senator Bava., Thank you.

I think the fact that you have raised these questions will be given
consideration by this committee. I appreciate the fact that you gentle-
men have taken the time to come.

Senator Burpick. I have not heard the direct testimony so I will
have to read it.
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Mr. Magrs#. One further point, Senator, if you will indulge me, on
the massive resistance period: When a group of blacks applied to a
white school in Richmond, 2 weeks after the school had started they
stilt had not been admitted; the school board voted by unanimous.
vote to converi that scheol—this was during the massive resistance
era—end because of this vote all of the white teachers and all of the
white children were taken out. Then the children were admitted but
it was a black school. This is an example of the kind of leadership
that did avoid school closing, but at what price. If it had stopped
after that period, we might have one view, but the tuition grant pro-
gram continued until 1969; so we think that there is a pattern here
which bears some looking into, and it is all spread on the minutes of
the board and in the court records. [t is not conjecture.

We think we have an advantage in this situation that we do not
have in the case of Mr. Rehnquist. We did vote to oppose him too,
the lawyers in Virginia did, but I think in this situation we do have
an advantage which I am concerned not enough inquiry is being made
into.

Senator Bava. Will vou tell us why the NAACP and the National
Conference of Civil Rights leadership has not taken a similar position?

Mpr. Marsu. They will have to speak for themselves, Senator Bayh.
I have to do what my conscience tells me is right, and at a great
sacrifice, I might add, but they will have to answer for their actions.
I can only say that I have lived in Virginia for the last 10 years and
1 fought 1n all kinds of cases, and frankly, Mr. Powell has been very
friendly to me personally, it 13 not that he is not a gentleman, he has
beenr very cordial to me, I like him as a person, and I am aware of
the power he holds in Richmond, Va., but I have no problem of making
a decision to let this committee know what I know about the law of
the United States and how it has been frustrated in the State of
Virginia and how it would be & serious mistake to put a man on the
court who has participated in that frustration.

Senator Bava. Thank you very much, gentlemen.

I do appreciate the tinme you have taken and the contribution you
have made to our hearings.

Mr. Coxvers. Mr. Chairman, might I ask for in¢lusion of a couple
of matters in the record? One would be the Bradiey v. The School
Board of Richmond decision, which is explicit about the conditions
and attributes to whom the responsibility lies for the dual and segre-
gated school system existing, and also the report of the Commission
on Public Education, which i1s an explanation of the so-called Gray
Commission,

Senator Bavm. All right, it will be put in the record.

Mr. ConvyEers. I thank the Chairman, and finally, Mr. Chairman,
we have copies, which are incidentally, exhibits in a desegregation
case, of the law firms who were compensated ai State expense for
defending school boards in Virginia during the vears of 1957, 1958,
and 1959 and 1960, and the Powell firm figures fairly conspicuously
in the defense of school boards and for that purpose, of course, we
would like to have that included so that it may be brought to the
atten}t}ion of your colleagues and scrutinized for whatever value it
may be.

69-267—T71—28
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Senator Bayn. Without objection, we will put that in the record.

{The material referred to follows:)

Case and payee Total State Fee Expense
1961
Swann v Charlotte-Mecklenburg Board of Educaton (amicus

curiae breef)  Hunton, Wilhiams, Gay, Powell & Gibson. __ .. . 1,436.9¢  1,436.90  1,225.00 186.9¢
Swann v. Charlotte—l\‘lecklenburg Board of Educaton: Hunton, ’

Williams, Gay, Poweil & Gbson_ ... ... ... _.__... 22,225.95 22,225.95 20,195.00 2,030.95
United States v, Frankhn City School Boasd: Moyter & Movler,

Mays, Valentme Davenport & Moore_____. . .. . . ____, 3,789.29 1,894.64 850, G0 5,54
Adams v. Elott Fichardson, HEW v. School Board, Thompson v.

School Board; Bateman, West & Beale ... ._._...._........ 1,978.39 989.18 (...
Hewport News controversy: Bateman, West & Beale__ 1,500.00 750. 60 L500.00 . . . .
Backe!t v. Norfolk: Wilcox, Savage, Lawrence, Dicksen 32,920,.58 16,480.29 23, 67? 16 9,243, 42
Allen v. Schiool Board of Actomack County: Mays, Valentine,

Davenport & Moore__ ... ... I 1,744, 81 872 40 1, 700. 00 44, 81
tee v, Smith and Cumberland County School Board:

(a)H James Edwards and Associates (printers)....__._. ... 1,731 41 865.70 L3040 L.

by Willam ¢ Carter__.____ ... . ... . 10,728.69 5.364.38 10,728.69 _

?:) Michael & Dent.._._._ . 806810 4,034.05 808810 __

) G, Overton Lee, ____ . . 196.80 89. 40 196. 80 .

() Philip J. HIrSehKopa oo oot e 4,0600.00 2, 000.00 4,000,000 27000
Total oo et e ane 24,725.50  12,362.75 24,725,850 . _ ... ... ..

1960
Allen v. Prince Edward County (study made pursuant to district

court order): Dr. George Zehme - . . .o .l..ooC 3,149.72 3,149.72 L. ...ian 3,149.72
Thompson v. School Boatd of Athington County: fames H .Sim-

MONAS . oo o oot a oo e eeeeaaaaaaa 4,080.63  2,000.00  4,000.00 60.63
Blackweli v. School Board of Faurfax County, Waod, Testerman &

T 0T 1 866 50 1,886.50 ... ..
Blair v Sshool Beard of Grayson County Campbell & Campbell .. _________ 5 00 825.00 ___._....._.
Crsp v Pulasks County School Board. Groweil, Deeds & Nuckols,

Giimer, Harmen & Sadler. ... ... 4,833.72  2,250.00 4,500 00 333.72
Brooksv Schonl Board of the Galax Crowell & LaRue .. _.__.._.__ 830.2% 550,00 775 0% 85,25
Jones v School Board of City of Alexandna. Philips & Wagner_._._.  5000.00  2,500.00  5,000.00 ..___...___.
Blen v School Board of Prince Edward Caunty: Hunten, Williams,

Gay, Powell L i 1,894.85 1,894.85  1,500.%0 394.85
Beckett V. School Board of Nerfolk Ceopres of transeript): Horace

L T N 76.20 76. 20 PO 76.20

DO s e e memam e 41,10 41,10 __.__....... a1.19
Waiker v, School Board of Flood City: WilbamH, ¥ang_. . ___._. ... 1,455.38 21, 67 1,262.50 192, 85
Total for 1960 . .o e mas 17.971.67 15,881.04 19,729.00 4,334.33
1959

Allen v. Prince Edward County {cop:es of pleading) LeWIs Pnntmg
193,40 ______._.__. 193.40
Arlmgtan sthogl case: Tucker, Mays, Moore & Reed_ . 2.947.55  1,700.00 847.55
Charlottesville school case- Tucker, Mays, Moore & Feed. 2,773.37  2,250,00 523.37
Thompsen v City School Board of Arlmgton Simmonds & Bali. . 4,002.59 4,092,594, 000.00 92,59

Beckettv. Norfalk, Kilbyy Warren County, Allenv Charlottesvilie:

Williams, Mullen, Pollard & Rogers___.__._...... e mamaiman 7,558.95  7,558.95  7,500.00 58.95
Beckett v. School Board of Norfolk (capy of transerpt): Horace

WIS o i mweaieeeiaeiaaan 27.30 2730 L. _..._. 27.30
Kilby v Schoo) Board of Warren County W i_ Phillips. _ 2,000,060 2,000.00
Newport News school case: Tucker, Mays, Moore & eed. . 600, 00 60000
Prince Edward County school case: Yucker, Mays, Moore & Reed . 625.00 625. 00
Adkmson v. School Board of Newpost Mews ~ Robertsen, Riely,

Moore (State's partof fee)_ . .. .. . . .. ... ... ... 10, G00. G0 10, 000, O0
Allen v, Prince Edward County (copies of ‘pleadings): Lewis Prini-

g Co 45.00 45, 0¢
Alten v. Schoof Board of Prance Edward Couaty: Hunton, Walliams,

Gay, Moore_ _ I 4,555,808  4,555.08

Tones v. School Board of cltyof Aloxandria; Lewis S. Pendleton ... 300. 00 300, 60
Total for 1959 . oo cean e 35, 318 14 35,318.14  33,475.00 1,843.2¢
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Case and Payee Total State Fee Expense
1958
Thompson v, County School Board of Arhngten. Simmonds,

Culier, Damn & Cofeburn. __.. .. _...... ... . 2,830.50  2,830.50  2,500.00 330. 50

Newport News Schooi case: Tu\.ker M?vs “Hoore & Reed 300. 00 300. 90 . .

Norfalk Schoot case, Tucker, Mays, Moore & Reed_ 300,00 300, G0

Prince Edward County School case Tucker, Mays, Moore & . 400,05 400. 00 _ R
Charlottesville School case’ Tucker, Mays, Moore & Reed__. .. 1, 100.09 1,140. C0 850.00 250,00
Prince Edward Counly School case, Huaton, Wilhams, Gay, &

MOOTe. - .. e . 2,867.¢9  2,500.00 367.2%
Arlington School case. Tucker, Myas, Moore & Reea_ ... . 3 4,699.81  3,750.00 94L.11
Allen v. School Board of City ot G arloﬁesvrl!e Mary W, Bibls_. 19.64 19 B4 - 19.64
Kilby v, Warren County (copies of transcript). Mary W, Bible_____ 43,45 43 45 43845
Adlen v. Charlattesnille Mary W, Bible 34.20 34.20 34,20
Atiims v, Prince Edward City Hunton, Wﬂha'ns Gay, Moore &

Powell _ ... ... ... .. 3,762,35  3,262.36  3,000,00 262.36
Thompson v. School Board of Arlington {copy of transcripty,

Mrs. Cell Wilsen, . 113. 10 113.10 113,10
Beckett v. School Board of Morfolk (cupy “of transcrmt) Horace

WIS, il i i el aeeeee . 48,00 48. 00 48,00
Jones v, School Board of City of Alexandna* Lews Pendieton Ir__ 329.33 329.33 300. 00 29,33
Beckett v. School Board ef Norfolk. Willkams, Cooke, Worrsll &

Koy e e 17,853.28 17,853.28 17,803.28 ... __. . ...

Total for 1998 . ... 34,205, 26 34 205 26 3}. 753 28 2,443 98
Prince Fdward County school case: Tucker, Mays, Moore & Read . 543.00 bd3 0w 300, 00 243,80
Mewpori Hews school case: Tucker, Mays, Moove & Reed. ___..__ 1 876,64 1,870 64 1, 500. 00 370 64
Narfoik school case. Tucker, Mays, Mogre & Reed__._.___._. ... 2,674.26  Z.674.26 2, 000.00 674.26
Ressarch 1n connection wrtih segregatian cases re  Powars of

governor McC. G Firmigan. . ______ 350 €0 350.00 350000 o _o___..
Charlottesville schoal segregation case Tucker, Thays, Moore &

ReBU . e aa 418 12 418.12 400 66 18,12
Ashngton schoot cas2 Tuckar, Mays, Moore & Reed " 650. 00 660 00 600, 00 60, 60
Thompson v. County S:na0l Baard of Arhinglon Balt & Simmonds. 2,033, 17 2,003.17 2, 000, 00 217
Allen v, Schoel Board of the City of Charicttesville Perkins, Battle

& MINOT. . ieeeliie.o___. 3c6 00 300,00 306,00 oo
Allen v Schog) Baard of th Criy of Charfottesviiie & Fendall Eilis,

Supenntendent Jakn 3. Baltle. ... .. ceee 309545 3,006.45 3,096.45% ..........
Arlington County scheoi case Tucker, Mays Mooizs & Reed. . .. 735.93 735.93 500 00 246,18
Charioitesvnle schowi case Tucker, Ma,'s Moore & Reed_______. 746. 18 746,13 500. 00 246,18
Davis . County S:hool Board of Prnce Edward County:

Hunton, Williams, Gay Moore & Powell, ... 7,672.96  7,672.96  7,500.00 172,96
Thompson v. County Schaol Board of Arlmgtan “Simmends

and Culler . i emeaeeas 1, 533.00 1,633.00  1,500.C0 33.00

Tetal for 1957 . v e s 22,603.71 22,603.71 20,546.45 1,177.13

Senator Bavn. Pursuant to the previous order of the chairman,
we will recess now untll 10:30 tomorrew at the same place.
(Whereupon, at 5:45 p.m., the hearing was recessed, to reconvene

at 10:30 a.m., W e(lnesday, November 1(), 1971.)





