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Ten, will nominee acknowledge political brutalities of appellate
power for labor unions, resulting in crime and violence, denial of
human right to work, free enterprise, and consequences of critical
inflation? Will she enforce strong warnings of former Attorney
General Bell against appellate power for school prayers, threaten-
ing all liberties? State courts have proven not only incapable but
unworthy, to wit, Kentucky Supreme Court, 10 Commandments
case, Justices Lukowsky, Palmore, Sternberg, denouncing Biblical
ethics and advocating atheism as guides to public administration.
In such cases, will the nominee admonish such impeachable of-
fenses, deny Court status for ACLU for its national policy to har-
rass all our institutions out of Christian law pricrity, by its nation-
al policy for Soviet constitutional separation of church and state?

Will over 90 percent of the Christians in this Christian Nation be
assured of loyalties to President Reagan’s intent to restore and
defend Christian law priority?

The CHAIRMAN. We wish to thank you, Ms. Neamon——

Ms. NEamon. Senator, since these matters were never brought
out by any member of the commitiee, in justice to the national
outcries, the moral crisis, and the President’s anxiety to restore
U.S. Constitution and our ethics, could you find opportunity to
address these questions to the nominee?

The CuairMAN. Well, you have made your statement. That will
be available to all the Senators.

Ms. NEamoN. 1 wonder if they will find the time to really,
collectively address it, and will the nominee have the opportunity
to respond to their addressing of this matter?

The CHAIRMAN. Well, you see, the nominee now is through with
her testimony, and it is too late to address questions in these
proceedings.

Ms. Neamon. Can she be recalled?

The CHAIRMAN. No; we cannot recall her. We are giving every-
body an opportunity. We have had 3 days of hearings.

Ms. NeamoN. Thank you very much. I would appreciate it if
there was anything you could do te extend your concerns, at least.

The CHaiRMAN. Thank you very much.

Our next witness is Stephen Gillers, representing the Committee
for Public Justice, who is coming at the request of Senator
Kennedy.

You will hold up your hand and be sworn.

Do you swear that the evidence you give in this hearing shall be
giedtruth, the whole truth, and nothing but the truth, so help you

od?

TESTIMONY OF STEPHEN GILLERS, COCHAIRMAN, COMMITTEE
FOR PUBLIC JUSTICE

Mr. GiLrEgrs. I do.

Mr. Chairman, I have also prepared a statement which I have
given to the staff and which I ask be made part of the record. I will
make some nonduplicative comments in addition to that, if I may.
. 'Il“};e CHAIRMAN. You want this statement entered in the record in

ull?

Mr. GILLERS. Yes, sir.
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The CHAIRMAN. Without objection, that will be done. Now any-
thing you say now, say it in addition to what is there because we
do not want to duplicate.

Mr. GiLLERs. I will not duplicate it, sir.

Sitting through the testimony today, it is obvious that the wit-
nesses, aside from disagreeing on whether or not Judge O’Connor
should be confirmed, also disagree on the questions that the Senate
should properly consider in deciding whether or not to confirm a
nominee, That is, the scope of the Senate's responsibility seems to
be, in exercising its confirmation power, a matter of some dispute.

It would be good, 1 suppose, if the scope of that power could be
clarified, not during the rush of confirmation, and perhaps that
possibility will be considered. But here we are and we have a
nomination to confirm or not to confirm.

It is particularly important, Senator Thurmond, that the scope of
the responsibility in deciding whether or not to confirm be as-
sessed, because we stand at the beginning of a decade when we are
likely to see five or six additional Supreme Court nominations
made. That is a fact of timing; it is very likely to happen that we
will be here again in the next 10 years another five or six times.

I would like to emphasize one agpect of my written testimony
which deals with the Senate’s responsibility at confirmation hear-
ings. I do not believe the Senate sits as a body whose function is to
enforce 10U’s that one-issue constituencies feel the President gave
them when he was elected but has now failed to honor. They may
have real gripes—I understand that—but it does not seem to me
that they should be able to use the confirmation process as the
means by which his promise or his failure to keep his promise is
enforced.

I believe the Senate is institutionally incapable of pinning down
a nominee on each of the many areas of emerging constitutional
law that its shifting majorities, its various Senators, may consider
important. I realize that the people speaking against abortion
today feel very strongly about that issue, and I was personally
moved as a human being by the content of their testimony.

However, we are talking about a confirmation process, a consti-
tutional process. As a law professor at New York University Law
School, who has taught courses on Federal courts and in constitu-
tional law, I believe it would be dangerous to our constitutional
government and would ultimately seriously weaken the Court if a
nominee’s willingness to be pinned down on future votes on mat-
ters that are likely to come before the Court could be used as a
condition for approval or disapproval of a nomination. Certainly it
could raise questions of ethics should that nominee then proceed, if
confirmed, to sit on a case in which he or she has already made a
commitment.

In addition, whatever is the pressing issue of the day may be
long gone as an issue by the time a nominee is half into his or her
career on the Court. People sit on the Court for 10, 20, some in
excess of 30 years. A nominee who is pressed with regard to an
issue that may be emerging today, may be sitting on the Court
long, long after that issue i1s forgotten. It seems to me that it is
shortsighted in the extreme to emphasize a particular current issue
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over a nominee's character, history, intellect, judgment, and other
qualities discussed in my written statement.

In sum, Senator Thurmond, it seems to me that the use of the
confirmation process as a means to change emerging Supreme
Court rulings is really a substitute for the amendment process
which the Constitution itself prescribes for its change.

Thank you very much.

The CuAIRMAN. I would like to ask you, I do not believe you have
said yet whether you favor or oppose the nominee. How do you
stand, or do you stand?

Mr. GiLLERs. I, and the Committee for Public Justice for which I
speak, favor confirmation of Judge O'Connor.

The CaamMman. Thank you.,

[Material follows:]
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TESTIMONY
of
STEPHEN GILLERS,

COMMITTEE FQR PUBLIC JUSTICE

I am an Associate Professor of Law at New York
University. I am testifying on behalf of the Committee
for Public Justice, of which I am a co=-chairman. The
Committee for Public Justice, formed in 1970, is a greoup
of writers, lawyers, sciaentists, educators and other socially
interested persons whose primary purpose is to call attention
to dangers to public justice in American society. It has
conducted studies of the Federal Bureau of Investigation,
the Central Intelligence Agency, the Justice Department,
the use and abuse of grand jury power, government secrecy,
and the judicial appointment process. Since 1977, the
Committee has published an occasional report entitled
Justice Department Watch, which is read in and outside the
Justice Department and excerpts from which have been
printed in many newspapers and periodicals nationwide.
One of the Committee's current projects is Supreme Court
Watch, under which it will monitor appointments to the
United States Supreme Court, It is in conjunction with
that project that I testify here today.

I am testifying in support of the confirmation of
Sandra Day O'Connor to the United States Supreme Court,
On the other hand, if the Committece will indulge a fine
distinction, I do not so much testify in support of Sandra
0'Connor personally, but rather in support of the proper
exercise of the Senate's institutional role in giving the
President's appointment its "Advice and Consent.”

A Brief History

The Senate has not boen consistent in the standards
it has used for weighing Suprenc Court nominations. About
the only definable trend whach 2 reading of history reveals
is that the rate of denial of coniirmation has decreased
markedly an this century,

There have been 101 men who have sat on the United
States Supreme Court. Thore have been 51 nominaticns and
47 confirmations this century. Pour appointees -- John J. °
Parker in 1930, Abe Fortzs (to Chicef Justice) in 1968,
Clement P. Haynsworth in 1969, and G. Harrold Carswell in
1970 -- have not been confirmed. In other words, there has
bevn one rejection or wiindrawal for every 12 confirmations.

Prior to 1900, the s:tory was different. In this
earlier p=riecd, 53 men were confirmed to sit on the Supreme
Court, but 20 nominations were re:used. Sometimes the refusal
occurred as an actual rejection atter a vote. At other times
tile nominee's name was withdraw:n whon it bocame apparent that
there would not be a confirmation. At still other times, the
vote on confirmation was postponed indefinitely.

But the critical fact is that prior to 1900 there were
two failures to confirm for every five confirmations, a markedly
higher ratio than has occurred in this century.
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As I have said, it is not easy to find a discrete
pattern in the Senate's refusals to confirm. Somctimes the
apparent reason was enmity between the Senate, which was
controlled by one party, and the President, who was a member
of another party. Occasionally there was personal or
political hostility to a particular nominee. There is a
higher rejection rate for nominations coming in the final
year of a President's term. A candidate's perceived
mediocrity or lack of integrity has sometimes been a
contributing factor in the refusal to confirm. But it does
not appear that a nominee's position on particular, current
issues of constitutional law has played an express role in
the Senate's decision to reject. This conclusion is certainly
true in this century.

In sum, there have been 24 rejections and 101
confirmations, Prior to 1900, rejections occurred at a rate
more than five times as freguently as they have thereafter,
Of the 24 rejections, half represcented nominations by five
Presidents (Tyler, Fillmore, Grant, Cleveland, and Nixon),
each of whom had two or more nomineces rejected.

The Constitutional Convention did not clecarly
articulate the role the Senate was expected to play in
exercising its advice and consent power, The decision to
have the President appoint and the Senate confirm was an
apparent compromisc netween those who wanted the appointment
power to lie with the President alone and those who wanted
to give it scolely to the Senate. Until the very cond, it
seemad that the Convention was moving toward the latter position.
In his diaries, Madison says that the requirements of confirma-
tion would preotect against "incautious or corrupt nominatron”
and against "Ilagrant partiality or error."™ In the Federalist
Papers, Hamilton wrote that the Scnate could be vuxpected to
welgh a nominee's "merait" and reject the appeoiatment of “"unfit
characters." Although the quoted language is not self-evident,
nelther conmentator scemed to envision an expansive role for
the Senate,

The Senate's Role

In the balance of my testimeony, I would like to
discuss three subijects. I will first identify what I consider
to be the clear arcas ©of senatorial concern in deciding whether
to vote to confirm a person as a Justice of the United States
Supreme Court, I will then attempt to identify what I
consider to be a "gray area," an area in which each Senator
must conscientiously exercise hais or her best judgment
consistent with the Senate's i1nstituticnal responsibility
as a "confirming" body and not a “nominating® body. Finally,
I wish to stress why I believe, particularly at this time
in our nation's history, 1t is important that the Senate
act with institutional responsibility on the nomination
before it.

I believe there are five appropriate areas of
inguiry. Four are fairly clear and are not likely to
encounter much disagreement. They arve:

The age and physical health of the nominee.
The Senate has a right to assure 1tself that
the nominee is of an age and a state of
health that makes it likely that he or she
will serve a reasonable term., The Supreme
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Court would suffer terribly from a series of
short-term appointments. The great and ongoing
constitutional debates in which it must engage
depend on continuity of service., The remarkable
success of this institution is due in part to
the fact that, in its nearly 200 years, there
have been only 101 justices, or a new appoint-
ment on the average of every two years. While
1 have not computed the median tenure of a
Supreme Court Justice, it is worth noting that
eight members of the current Court have been
sitting for at least nine years. You have to
go back to 1955, 26 years ago, to come up with
a Court entirely different from the one we

now have.

Intellect and judgment. These attributes are
self-evidont, although theilr assessiment 18 not
always casy. A nominee's oroicssional sareer

as a lawyer and, if he or sne has been one, a
judge, must be scrutinized. The nominee's
standing among his or her peers at the bar
should have some weaght. OI course, the nominee
need not be the most brilliant of the possible

choices, but neither should he or she be mediocre.

The job is too important for less than superior
intellectual competence and judgment.

Temperamcent. This category subsunes emotional
stability, graciousness under pressure,
resilience in defeat, humility in strength,
collegiality, the ability to listen,and the
ability to change one's mind. Assessment of
a nominee's character <demands investigation
of his or her standing among colleagues,
subordinates, superiors, and adversaries.
Furthermore, inguiries should go back at
least to positions the nominee has held since
graduation from law school.

Propriety or 1ts appearance in a nominee's
professional or publiic lize. By propriety,

I include 1ntegrity, nonesty, law-abidingness,
and a sensitivity to the appearance of each
of these. On the other hand, technigal or
minor lapses, especially those occurring long
age in a nominee's career, are not, in my
view, a basis to reject.

The fifth area of senatorial inguiry, the hardest,
is the nominee's position on issues of constitutional law.
I want to be emphatic about this. When it comes to current
ox emerging questions of constitutional law, it is decidedly
not the Senate's function to enforce the I0OUs that single-
issue constituencies believe the President has given them
and failed to honor. Those groups, if they wish to play a
role in the selection of a Supreme Court Justice, may attempt
to catch the President's ear before the nomination. If that
fails, their only recourse :s the ballot. The President
exercises a much broader political discretion prior to
nomination than does the Senate on confirmation.

Predictions about a nominee's position on emerging
issues of constitutional law are for the President to attempt
if he can. As we all know, presidents have often tried to
select nominees based on anticipated attitudes toward consti-
tutional guestions. But these predictions are perilous. The
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positions a nominee may have taken in the trade-offs that
accompany a public career are often reassessed in the cloister
of life tenure,

Does the Senate, then, have any role to play in
assessing a2 nominee's views on constitutional issues or his
or her ideclogy? I think it does.

As Pelix Frankfurter noted in 1930, cases before the
Supreme Court invelve "the stuff of politics."™ There are a
number of constitutional rules which govern us and which,
though dressed as rules of law, have been so far endorsed
by other of our institutions that they are also a part of
our common understanding as a people. That the "separate
but equal" treatment of minorities is wrong; that an indigent
accused is entitled to free counsel; that courts have power
of judicial review; that states have breoad authority to
legislate for the health and welfare of their citizens; and
that the Pirst Amendment protects communication from prior
restraint are a few clear examples of these abiding values.

The Senate may properly assure itself that a nominee
will not seek to undercut these and other fundamental political
arrangements through the guise of constitutional interpretation.
In making this assessment, the Senate should seek information
from the nominee and from others. A nominee's entire public
life and career may properly be explored to test his or her
commitment to these abiding political walues, On the other
hand, the Senate must be alert that men and women who become
actively involved in the issues of their time ~-- even the
unpopular ones -- should not suffer for their activism, It
will be a sad day should it ever come, as some have suggested
it already on occasion has, that a requirement for reaching
the Supreme Court is to remain aloof from political and economic
debate and to refrain from antagonizing important interest
groups.

Finally, I believe that ideological insensitivity
to the reasonable concerns of the nation’s legitimate interest
groups may, in an appropriate case, be # basis t¢o deny
confirmation. This basis need not be further explored today
because it has no possible application to the nomination of
Judge O'Connor, -

There is a separate category of constitutional
inguiry which I suggest falls ocutside the Senate's jurisdiction.
This category is composed of emerging or current constitutional
issues, those presently before the Court. There are several
reasons why the issues in this category ought to be excluded.

First, as noted above, there is minimal utility in
eliciting a nominee's views on current matters of constitutional
law, Any commitment a nominee might be willing to give,
directly or in veirled terms, could be reassessed, and would
in any event be unenforceable, once the nominee 1s confirmed.

Second, the Senate is institutionally incapable of
passing on the varicus current issves of constitutional law
which its shifting majorities may consider to be a matter of
present political import. 1In Judge O'Connor's case, for
example, Just as some conservative Senators may pause over
her perceived support of a constitutional right to abortion,
liberal Senators may be troubled by her apparent willingness
to restrict federal court jurisdaction in cases charging a
violation of civil liberties or civil rights., If each of
these groups, and several others which may have their own
areas of concern, felt institutionally free to insist on a
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nominee who agreed with its view on the particular matter,
it is doubtful that anyone could be confirmed.

Third, even if a sizeable number of senators did
concur on a current constitutional issue, insistence on a
nominee who would agree -- directly or otherwise -=- to adopt
the same wview in future cases would be unseemly and could
arguably preclude participation, after confirmation, in cases
raising that issue. Even more important, it ignores due
constitutional precess in a way I address shortly.

It is instructive, I believe, that in virtually
none of the prior Senate rejections of presidential nominations
to the position of Supreme Court Justice (and certainly none
this century) has an expressed senatorial motive been the
nominee's expected position on an emerging constitutional
issue,

I recognize that there is no clear line between
settled and emerging constitutional issues. Nor is either
category staktic. Over time, issues once thought settled
are guesticned anew. Ower time, too, a consensus develops
about emerging issues and they become settled. In close cases,
each Senator will have to decide for himself or herself, as
each conscientiously weighs how to vote, But we need not
spend a gresat deal of time attempting to splice the definiticn
of "a close case." It is clear that the O'Connor nomination
does not present one.

The O'Connor Nomination

If preliminary press reports are any guide, a central
issue in the opposition to the O'Connor nomination will be her
position on a constitutional right to abortion, I do not
myself know her position., Apparently, groups and individuals
opposing a constitutional right to abortion believe she
supports one. If so, this 1s not a defensible reason to reject
her nomination. Support of a constitutional right to an
abortion is well within the mainstream of American law,

Much judicial and scholarly authority recognize such a
right. By a 7 - 2 vote, the Supreme Court agreed with this
view eight years ago. It would be no more appropriate to
deny Judge O'Connor's nomination for this reason than it
would be were she to oppose or support other emerging
constitutional principles, such as in the areas of the
exclusionary rule, standing to sue, double jeopardy, or

the definition of obscenity.

1 recognize that there are persons and groups who
do not believe there should be a constitutional right to
an abortion. They have avenues to advance their cause. They
can seek to persuade the Supreme Court that precedent in the
area should be overruled or limited. Failing that, thoy may
attempt to amend the Constitution. But the advice and consent
power must not be used as a substitute for the amendment
process, as an indirect means to reverse disagreeable Supreme
Court positions.

Whether or not Judge O'Connor is fit to sit on the
Supreme Court does not turn on whether or not she will
promise to or can be expected to vote in a particular way
in a future case raising a particular issue.
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The Effect on Future Nominations

Finally, I would like to say something about why the
line I attempt to draw in this testimony is so craitica' rignt
now. As I said earlier, we have had 101 Jusi:ces in 1) years,
This comes to an appolntment, on the averags, every otfl.r
year. We .have, however, had only one appointient in the last
nine years. Five of the current Justices were born beiween

1906 and 1908. It 1s not unreasonsble Lo excoct that there
will be five addaticnal Court scats to 2211 before thi  oocnde
is through. Going further, the current President and <l next

three persons to be elected president can be expected pearly
to rename the entire Court.

This speaks to the Schate¢'s institutional role. No
oné now knows who the president will be four, eight,or 12
years from now. No one now knows which party will control
the Senate at any of these times, Precedent established with
the current nomination will be invoked when f{uture presidents
nominate future men and women to sit on the Supreme Cowmrt, It
would be extrenely unfortunate i1{ that precedent revealed a
Senate willing to use the confirwmation process to reject a
nominee because she refused to adopt a particular position
on an emerging constitutional guestion. Adoption of such a
senatorial role would seriously weaken the Court and, eventually,
the nation.

Thank you very much.

The CHairMaN. Our next witness is Ms. Eleanor Smeal, repre-
senting the National Organization for Women.

Ms. Smeal, will you hold up your hand and be sworn?

Do you swear that the evidence you give in this hearing shall be
gled;:ruth, the whole truth, and nothing but the truth, so help you

od?

Ms. SMEAL. I do.

The CHAIRMAN. You may proceed, Ms. Smeal. Do you want to
submit a statement for the record or do you want to speak off the
cuff.

Ms. SMEAL. I want to submit a statement for the record.

The CHAmMAN. All right. Without objection, that will be includ-
ed. Then try not to duplicate it because there is no use, if your
statement is printed, then we do not want what you say to dupli-
cate that.

Ms. SMeAL. I will try not to duplicate it too much but——

The CHAIRMAN. If you want to summarize it——

TESTIMONY OF ELEANOR CUTRI SMEAL, PRESIDENT,
NATIONAL ORGANIZATION FOR WOMEN

Ms. SMEAL {continuing]. Highlight it and summarize it, ves.

As president of the National Organization for Women, I am
representing today the largest organization dedicated to the ad-
vancement of equal rights for women in the United States. On
behalf of our membership I would like to urge this committee to
confirm the nomination of Judge Sandra Day O’Connor.

This nomination, of course, is truly histeoric and is a major victo-
ry for women’s rights. We believe it is both important symbolically





