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NPENING STATEMENT
OF
SenaTor_PaTrick J, Leawy
BEFERE THE
SENATE JupIicIARY CoMmITTEE_HEARINGS ON

THE NRMINATION F Jupse SanDra Nay U'CENNOR TO BE
AN ASSOCIATE UST[Cﬁ OF THE SUuPREME COURT
N

O SErremper 9, 1985
IF | HAD TO CHOOSE ONE MOMENT THAT EXPLAINED THE MOST ABOUT
THE WAY THE AMERICAN SYSTEM OF GOVERNMENT WORKED, 1T WOULD PROBABLY
BE THE MOMENT WHEN WE CHOOSE A JusTICE OF THE SupreME Court, IT 13
A MOMENT WHEN THE INTERESTS OFALL THREE BRAMCHES OF GOVERNMENT JOIN
AND A MOMENT WHEN THE GUARDIANSHIP OF THE CONSTITUTION MUST BE
SAFELY CONVEYED.

THE SupreME COURT HAS SUCCEEDED AS THE INTERPRETER OF THE
COMSTITUTION AND THE ARBITER OF GREAT CONFLICTS NOT ONLY BECAUSE OF
WISDOM AND SENSE OF HISTORY, BUT BECAUSE EVEN IN THE MOST DIVIDED
OF TIMES THE COURT HAS EARNED AND KEPT THE RESPECT OF ALL MMERICANS,
ABOVE ALL, THIS HAS BEEN A COURT OF FAIRNESS AND COMPETENCE, IT
1S THESE QUALITIES THAT MUST CHARACTERIZE ANY NOMINEE TO THE COURT,

JupGe N'CoNNOR COMES TO THIS COMMITTEE WITH IMPRESSIVE
CREDENTIALS, HAVING BEEN ACTIVE IN THE PRACTICE OF LAW, IN THE
LEADERSHIP OF THE ARIZOMA SEMATE, AS A TRIAL JUDGE, AND THEREAFTER
A STATE APPELLATE JUDGE. WHILE HER TENURE ON THE PPPELLATE NIVISION
BENCH HAS NOT BEEN LONG IN YEARS, IT IS EASY TO FORGET THAT THE
SuprReME COURT DEMANDS A DIVERSITY OF TALENT AND EXPERIENCE, MORE THAN
LENGTH OF SERVICE IN THE JUDICIAL BRANCH. fnLy B0 ofF THE 101 JusTicEes
SITTING NOW OR IN THE PAST HAVE HAD ANY PRIOR JUDICIAL EXPERIENCE,

AND ONLY U1 OF THESE HAD OVER FIVE YEARS OF SERVICE WHEN CONFIRMED.

AND AMONG THOSE WITH NO PRIOR EXPERIENCE WHATSOEVER WERE JOHN MARSHALL,
Josepn Story, Rocer R, Tanev, Lours M. Brawpers, anp Huco L. PLack

(IF YOU EXCLUDE HIS SERVICE AS A POLICE JUDGE),

THESE NEXT DAYS WILL GIVE US A CHANCE TO HEAR Jupge O'ConNOR’s
VIEWS ON A WIDE KANGE OF LEGAL TOPICS. BUT WHILE OUR EXAMINATION
OF HER JUDICTAL PHILOSOPHY 15 RELEVANT AND IMPORTANT, WE SHOULD NOT
CONDITION HER CONFIRMATION ON HER AGREEMENT WITH ANY OPINIONS OF
OURS, 50 LONG AS HER PHILOSOPHY IS WITHIN THE NORMS SET DOWN BY
THE CONSTITUTION 1TSELF, OURS IS A PLURALIST REPUBLIC, NO LESS ON
THE BENCH THAN IN A VERMONT TOWN MEETING OR A NATIONAL ELECTION,
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IT MAY BE SAID THAT EVERY NEW JUSTICE COMES TG THE SUPREME
CourRT AT A PARTICULAR CONSTITUTIONAL MOMENT. [IF THE WISDOM OF THE
CONSTITUTION IS ETERMAL, THE TASK OF DISCOVERING THAT WISDOM IS
NEVER-ENDING., NO ONE CAN NOW SAFELY DESCRIBE THE PRESENT CONSTITUTIONAL
MOMENT OR FORECAST THE 1SSUES THAT WILL DOMINATE THE COMING YEARS ON
THE CourT. BuT CERTAIN QUESTIONS NEVER WILL AND NEVER SHOULD GO AWAY,
ONE 1S HOW TO BALANCE THE POWERS AMONG THE BRANCHES OF GOVERNMENT.
THE SuPREME COURT ULTIMATELY DECIDES IF THE WILL OF CONGRESS HAS
BEEN FOLLOWED WHEN LAWS ARE APPLIED OR, IN SOME INSTANCES, IF
CONGRESS HAS FAITHFULLY FOLLOWED  THE CONSTITUTION,

ALt WILL AGREE THAT THE POWER TO DECLARE THE ACTS OR RESOLVES
OF OTHER BRANCHES OF GOVERNMENT [NVALID HAS NEVER RAISED THE COURT
OVER THE OTHER BRANCHES OR OVER THE STATES, MAINTAINING THE COURT'S
CO-EQUAL STATUS WHILE SERVING AS THE ULTIMATE FORUM ON THE ACTIONS
OF OTHER BRANCHES AND THE STATES WILL ALWAYS BE PERPLEXING, THE
RIGHT ANSWERS HAVE NEVER BEEN 0BVIOUS. FOR EXAMPLE, WHO WOULD
HAVE QUIBBLED WITH THE WORDS OF THE CQURT WHEN IT SAID iN 1946,
“IT I's HOSTILE TO A DEMOCRATIC SYSTEM TO INVOLVE THE JUDICIARY IN
THE POLITICS OF THE PEOPLE.” YET | QUOTE FROM A CASE THAT DECLINED
Supreme COURT REVIEW OF STATE APPORTIONMENT DECISIONS, A CASE
OVERRULED IN 1962 BY BAKER v, CARR. AND WHO WOULD ARGUE TODAY THAT
FOR NEARLY 20} YEARS SINCE BAKER THE CAUSE OF EQUAL REPRESENTATION
HAS DRAMATICALLY IMPROVED BECAUSE THE COURT DECIBED, RELUCTANTLY,
THAT THERE ARE MOMENTS TO BECOME INVOLVED IN CONTROVERSIES GENERALLY
LEFT TO THE STATES?

SO FAR IN OUR HISTORY THERE HAS BEEN A REMARKAELE ACCEPTANCE
OF JUDICIAL INTERPRETATIONS AND A WILLINGNESS TO MAKE THE NECESSARY
CHANGES TO CONFORM TO JUDICTAL MANDATE. THE WILLINGNESS COMES FROM
A RESPECT FOR THE COURT AS AN INSTITUTION THAT PLACES JUSTICE OVER
PERSONALITY AND PRESSURES OF THE MOMENT. THAT WILLINGNESS WILL BE
RENEWED AND THE COURT'S READINGS OF THE CONSTITUTION WILL BE ACCEPTED
AS THE LAST WORD SO LONG AS THEY CONTINUE TO MERIT WHAT LINCOLN ONCE
REFERRED TO AS “CLAIMS TO THE PUBLIC CONFIDENCE.” THAT CONFIDENCE
MUST ENDURE, IF THE UNIQUENESS OF THE COURT IS TO ENDURE,

FEDERALISM 1S ANOTHER ISSUE THAT WILL NEVER BE SETTLED FOR
ALL TIME, CHIEF JusTiCE CHASE SAID MORE THAN A HUMDRED YEARS AGO
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THAT “THE CONSTITUTION, IN ALL OF ITS PROVISIONS LOOKS TO AN
INDESTRUCTIBLE UNION, COMPOSED OF INDESTRUCTIBLE STATES.” TIME,
CHANGE, AND THE MOBILITY OF OUR SOCIETY HAVE PUT TERRIBLE PRESSURES

ON OUR UNION, AND THE GROWTH OF GOVERNMENT WEIGHS HEAVILY ON THE
FABRIC OF FEDERALISM, JuDGE 0'CONNOR'S BACKGROUND AS A JURIST,
LEGISLATIVE LEADER, AND LEGAL WRITER CONVINCES ME THAT SHE WOULD BRING
TO THE COURT A BOUNTY OF PRACTICAL EXPERIENCE IN DEALING WITH THESE
SENSITIVE I1SSUES,

But 1N THE END, THE COURT'S HIGHEST DUTY IS LIBERTY., IN THE

UNITED STATES THERE IS NO NATIONAL DOGMA, NO UNVARYING PLATFORM,
NO ORTHODOXY, SAVE THE NOTION THAT ALL OTHER RIGHTS PROCEED FROM THE
RIGHT OF FREE EXPRESSION., NoT EVERY SUPREME COURT DECISION WILL BE
POPULAR, AND DECEISIONS UPHOLDING NONCONFORMIST EXPRESSION WILL BE
PARTICULARLY UNPOPULAR, JOHN CHIPMAN GRAY ONCE WROTE:

“A COURT GENERALLY DECIDES IN ACCORDANCE WITH

CUSTOM BECAUSE A COMMUNITY GENERALLY THINKS

ITS CUSTOMS RIGHT..,THE CUSTOM AND THE

ETHICAL CREED ARE USUALLY IDENTICAL. But

WHICH OF THE TWC IS THE REAL SOURCE OF THE

LAW IS SHOWN IN THE CASES WHERE THEY DIFFER.”

THERE MAY COME TIMES WHEN THE MODERN ELECTRONIC REVOLUTION --
TELEVISION, POLITICAL POLLS, AND COMPUTER-ARMED DIRECT MAIL
EXPERTS == MAY DEMAND INSTANT CONSENSUS. ONE INSTITUTION THAT
MUST SURVIVE SUCH TIMES 15 THE SUPREME COURT, WHERE INSTANT CONSENSUS
MUST NEVER RESULT IN INSTANT JUSTICE.

Topay 1s A TIME FOR THE COURT TO EXAMINE MORE DEEPLY THAN
EVER THE LIMITATIONS ON ITS POWER AND 1TS ROLE IN THE SCHEME OF
OUR GOVERNMENT, DBUT THE PRESSURES ON THE COURT TO YIELD UP THE
GAINS OF THE PAST GENERATIONS IN LIBERTY AND EQUALITY MAY
BE SUBSTANTIAL,AND IT IS5 THEREFORE ALSQ A TEIME TO BE WATCHFUL AND
STRONG.

As JusticE BRANDELDS ONCE SAID, "IF WE WOULD GUIDE BY THE
LIGHT OF REASON, WE MUST LET OUR MINDS BE BOLD.”

We weLcome JupcE O'CONNOR AND LOOK FORWARD TO BEING WITH
HER DURING THESE IMPORTANT HEARINGS.



