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Final Environmental Impact Statement and
Management Plan for the Proposed Flower Garden
Banks National Marine Sanctuary

The National Oceanic and Atmospheric
Administration proposes to designate as a National
Marine Sanctuary the Flower Garden Banks, located
due south of the Texas-Louisiana border at the
edge of the continental shelf. The East Flower
Garden Bank is approximately 120 nautical miles
south southwest of Cameron, Louisiana, and the
West Bank is 110 nautical miles southeast of
Galveston, Texas.

The proposed Sanctuary encompasses 41.70 square
nautical miles of ocean waters and submerged
lands: 19.20 square nautical miles at the East
Bank and 22.50 square nautical miles at the West
Flower Garden Bank. The Flower Garden Banks are
two of over thirty major outer continental shelf
geological features located in the northwest Gulf
of Mexico. They are isolated from other reef
systems by over 300 nautical miles and exist under
hydrographic conditions generally considered
marginal for tropical reef formations.

The designation of the Flower Garden Banks as a
National Marine Sanctuary would provide an
integrated program of resource protection,
research, and interpretation to assist in the
long-term management and protection of its
resources.

Fourteen Sanctuary regqgulations are proposed. They
govern: anchoring or otherwise mooring within the
Sanctuary; discharging or depositing, from within
the boundaries of the Sanctuary, any material or
other matter; discharging or depositing, from
beyond the boundaries of the Sanctuary, any
material or other matter that then enters the
Sanctuary and injures Sanctuary resources or
qualities; drilling into, dredging or otherwise
altering the seabed of the Sanctuary; or
constructing, placing or abandoning any structure,
material or other matter on the seabed of the
Sanctuary; exploring for, developing or producing
cil, gas or minerals in the no-activity zones of
the Sanctuary:; taking, removing, catching,
collecting, harvesting, feeding or injuring, or
attempting to take, remove, catch, collect,
harvest, feed or injure, a Sanctuary resource;



Lead Agency:

Contact:

possessing within the Sanctuary a Sanctuary
resource or any other resource, regardless of
where taken, removed, caught, collected or
harvested, that, if it had been found within the
Sanctuary, would be a Sanctuary resource;
possessing or using within the Sanctuary, except
possessing while passing without interruption
through it, any fishing gear, device, equipment or
means except conventional hook and line gear:
possessing or using explosives or releasing
electrical charges within the Sanctuary.

Three major regulatory/boundary options were
identified: the Preferred Alternative (41.70
square nautical miles), Boundary Alternative 2,
which would establish a smaller sanctuary, and
Boundary Alternative 3, which would consist of a
larger boundary defined by a core and buffer area.
The status quo alternative would continue
management of the area through existing activities
and controls. It should be noted, however, that
Congress has mandated that this sanctuary be
designated.

The preferred alternative promotes resource
protection by bolstering the existing regqulatory
and enforcement regime, establishing an integrated
research program focused on management-related
issues facing the sanctuary, and promoting an
interpretive program to strengthen public
understanding of the importance of the coral-reef
habitats and the need for long-term comprehensive
framework to protect them.
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Note to Reader:

A, National Environmental Policy Act (NEPA):

This document is a final management plan as well as a final
environmental impact statement (EIS) for the proposed Flower
Garden Banks National Marine Sanctuary. Some of the section
headings, and their order, are different from those frequently
found in other environmental impact statements. To assist NEPA
reviewers, the following table has been developed. Under the
heading "NEPA Requirement" are listed those topics normally
discussed in an EIS. The corresponding sections of this document
and the page numbers are provided in the other two columns.

NEPA Requirements Management Plan/EIS
Page
Purpose and Need for Action............. Part I, Fouvuierwriennnnnns 7
Alternatives
Preferred Alterative......... eeeen ...Part III, Section II...6&8
Other Alternatives...........cceiees.. Part IV ....ciivvennnns 77
Affected Environment....... crieaeseaes e Part II, Section II....1l4

Environmental Consequences
A. General and Specific Impacts...... Part IV, Section I..... 78

B. Unavoidable Adverse Environmental
et eereesenesaeasessenseassssssss..PAart IV, Section II....90

C. Relationship between Short-term
Uses of the Environment and the
Maintenance and Enhancement of
Long-term Productivity........... Part IV, Section III...90

D. Possible Conflicts between
the Proposed Action and the
Objectives of Federal, State
Regional and Lecal Land Use
Plans, Policies and Contacts
for the Area Concerned.....ccee.s Part II, Section III...90
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List Of PreparerS...ceeceseccceeccnecesss Part V...ceivennnennnnnn 92

List of Agencies, Organizations, and
Persons Receiving Copies of the FEIS....Part I........coiuuu.n 94

B. Endangered Species Act (ESA):

Pursuant to § 7 of the ESA, the US Fish and Wildlife Service
and the National Marine Fisheries Service were consulted in the
performance of a biological assessment of possible impacts on
threatened or endangered species that might result from the
designation of a national marine sanctuary at the Flower Garden
Banks. The consultation confirmed that only one such species,
the loggerhead turtle, a threatened species (cited Part II,
Section II), had been identified at the Flower Garden Banks.

C. Resource Assessment:

The Marine Protection, Research, and Sanctuaries Act
requires a resource assessment report documenting present and
potential uses of the proposed sanctuary area, including uses
subject to the primary jurisdiction of the Department of the
Interior. This requirement has been met in consultation with the
Department of the Interior. The assessment report is contained
in Part II, Section II.
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EXECUTIVE SUMMARY

The East and West Flower Garden Banks are located due south
of the Texas-Louisiana border at the edge of the continental
shelf. In accordance with Title III of the Marine Protection,
Research and Sanctuaries Act, as amended, 16 U.S.C. §§ 1431 et
seq., this final Environmental Impact Statement and Management
Plan proposes the establishment of a national marine sanctuary to
facilitate the long-term management and protection of the
resources of the Flower Garden Banks.

Part I of this report reviews the authority for sanctuary
designation, the goals of the National Marine Sanctuary Program,
the development of this proposal, and the purpose of designating
a national marine sanctuary at the Flower Garden Banks.

Part II, Section I, outlines sanctuary management goals and
objectives in resource protecticon, research, interpretation and
visitor use. Part II, Section II describes the environment and
living resources of the propcsed sanctuary and the human
activities occurring in the vicinity. Most of the information in
Part II about the environment and resources, research activities
and the effects of anchoring on the coral reefs was prepared by
Dr. Thomas Bright, Texas A&M University.

Two areas, centered on East and West Flower Garden Bank, are
recommended for inclusion in the sanctuary. These areas,
totaling 41.7 square nautical miles (143.02 square kilometers),
provide habitats for a distinctive assortment of living marine
resources. The Flower Garden Banks are capped by the
northernmost living coral reefs on the U. S. continental shelf,
and the East Bank is the location of the only known oceanic
brine-seep community in continental shelf waters of the Gulf of
Mexico. The principal human activities in the vicinity of the
Flower Garden Banks are oil and gas exploration and development,
commercial fishing, recreational pursuits, ship transiting, and
research. Generally, these activities have small impact on
Flower Garden resources, but anchoring by large vessels at the
Banks has resulted in extensive damage to the coral at a number
of points.

The plan for managing the proposed sanctuary is provided in
Part II, Section III. This plan contains guidelines to ensure
that all management actions undertaken in the first five years
after designation are directed toward resolving important issues
as a means of meeting sanctuary objectives. Management actions
are considered in three program categories: resource protection,
research, and interpretation. Resource protection will involve
cooperation with other agencies in formulating management
policies and procedures, including the enforcement of
requlations. Research will include monitoring and predictive

X



studies to provide information needed in resolving management
issues. Interpretation programs will be directed to improving
public awareness of the sanctuary's resources and the need to
protect them.

The following activities may be regulated by NOAA under the
terms of designation:

a. Anchoring or otherwise mooring within the Sanctuary:

b. Discharging or depositing, from within the boundaries
of the Sanctuary, any material or other matter:;

c. Discharging or depositing, from beyond the boundaries
of the Sanctuary, any material or other matter;

d. Drilling into, dredging or otherwise altering the
seabed of the Sanctuary; or constructing, placing or
abandoning any structure, material or other matter on
the seabed of the Sanctuary:;

e. Exploring for, developing or producing oil, gas or
minerals within the Sanctuary;

f. Taking, removing, catching, collecting, harvesting,
feeding or injuring, or attempting to take, remove,
catch, collect, harvest, or feed or injure, a Sanctuary
resource;

g. Possessing within the Sanctuary a Sanctuary resource or
any other resource, regardless of where taken, removed,
caught, collected or harvested, that, if it had been
found within the Sanctuary, would be a Sanctuary
resource.

h. Possessing or using within the Sanctuary, any fishing
gear, device, equipment or means.

i. Possessing or using explosives or releasing electrical
charges within the Sanctuary.

The proposed sanctuary regulations are contained in Appendix 1.

The administrative framework for managing the proposed
sanctuary (Part II, Section IV) recognizes the need for
cooperation and coordination among all participants in sanctuary
management and delineates the roles of the National Oceanic and
Atmospheric Administration's Sanctuaries and Reserves Division,
the U.S. Coast Guard, Minerals Management Service of the
Department of the Interior, and the Department of State in

rescurce prgtection, research, interpretation, and general
administration.

Xi



NOAA considered a number of alternatives in developing the
proposal to designate a national marine sanctuary at the Flower
Garden Banks. These alternatives, described in Part III, were
considered in terms of achieving optimum protection for the
ecosystem, improving scientific knowledge of the area, and
promoting public understanding of the value of Flower Garden Bank
resources. The alternative of sanctuary designation was selected
as preferable to no action (further, sanctuary designation is
mandated by Congress), and preferred boundary, management, and
regulatory alternatives were selected. The environmental
consequences of the alternatives are described in Part IV.

The emergence of new issues or other unforeseeable factors
may affect specific aspects of sanctuary management as described
in this plan. The plan may therefore be adjusted to changing
circumstances in light of the experience gained in actual
management. However, the overall goals, management objectives
and general guidelines governing the plan's development will
continue to be relevant.

xii



PART I: INTRODUCTION



PART I: INTRODUCTION

A. Authority for Designation

Title III of the Marine Protection, Research, and
Sanctuaries Act of 1972 (MPRSA), 16 U.S5.C. 1431 et seq., as
amended, authorizes the Secretary of Conmmerce to designate as
national marine sanctuaries discrete areas of the marine
environment of special natiocnal significance due to their
conservation, recreational, ecological, historical, research,
educational, or esthetic value in order to promote comprehensive
conservation and management of the areas. National marine
sanctuaries may be designated in those areas of coastal and ocean
waters, the Great Lakes and their connecting waters, and
submerged lands over which the United States exercises
jurisdiction, consistent with international law. National marine
sanctuaries are built around the existence of distinctive natural
and cultural/historical resources whose protection and beneficial
use requires comprehensive planning and management. The National
Oceanic and Atmospheric Administration (NOAA) manages the Program
through the Sanctuaries and Reserves Division (SRD) in the Office
of Ocean and Coastal Resource Management.

B. Goals of the National Marine Sanctuary Prodgram

Consistent with the mission of developing a system of
national marine sanctuaries for the purpose of serving the long-
term benefit and enjoyment of the public, the following goals
were established for the Program:

1. Enhance resource protection through comprehensive and
coordinated conservation and management tailored to the
specific resources that complements existing regulatory
authorities;

2. Support, promote and coordinate scientific research on, and
monitoring of, the site-specific marine resources to improve
management decisionmaking in national marine sanctuaries;

3. Enhance public awareness, understanding, and wise use of the
marine environment through public interpretive and
recreational programs; and

4, Facilitate, to the extent compatible with the primary goal
of resource protection, multiple use of these marine areas
not prohibited pursuant to other authorities.



C. Terms of Designation

Section 304(a) (4), 16 U.S.C. 1434 (a) (4), of the MPRSA
provides that as a condition of establishing a national marine
sanctuary, the Secretary of Commerce must set forth the terms of
the Designation. The terms must include: (a) the geographic area
included within the Sanctuary; (b) the characteristics of the
area that give it conservation, recreational, ecological,
historical, research, educational or esthetic value; and (c) the
types of activities that will be subject to regulation in order
to protect those characteristics. The terms of the designation
may be modified only by the same procedures through which the
original designation was made.

D. Status of the National Marine Sanctuary Program

Eight national marine sanctuaries have been established
since the Program's inception in 1972 (Figure 1):

0 The Monitor National Marine Sanctuary serves to
protect the wreck of the Civil War ironclad, U.S.S.
MONITOR. It was designated in January 1975 and is
an area one mile in diameter, 16 miles southeast
of Cape Hatteras, North Caroclina.

O The Key Largo National Marine Sanctuary, designated
in December 1975, provides protection and management of
a 100 square-nautical-mile, coral-reef area south of
Miami, Florida.

0 The Channel Islands National Marine Sanctuary,
designated in September 1980, consists of an area of
approximately 1,252 square nautical miles off the coast
of California adjacent to the northern Channel Islands
and Santa Barbara Island. The Sanctuary ensures that
valuable habitats for marine mammals, including
extensive pinniped assemblages and seabirds, are
protected.

O The Looe Key National Marine Sanctuary, designated
in January 1981, consists of a submerged section of the
Florida reef southwest of Big Pine Key. The site, five
square nautical miles in size, includes a beautiful
"spur and groove" coral formation supporting a diverse
marine community and a wide variety of human uses.

O The Gray's Reef National Marine Sanctuary,
designated in January 1981, is a submerged live bottom
area located on the South Atlantic continental shelf
due east of Sapelo Island, Georgia. The Sanctuary,
which encompasses about 17 square nautical miles),

3
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protects a highly productive and unusual habitat for
a wide variety of species including corals, tropical
fish, and sea turtles.

0 The Point Reyes-Farallon Island National Marine
Sanctuary, designated in January 1981, is a 948 square
nautical mile area off the California coast north of
San Francisco. It provides a habitat for a diverse
array of marine mammals and birds as well as pelagic
fish, plants, and benthic biota.

O The Fagatele Bay National Marine Sanctuary in
American Samca was designated in July 1986. The 163-
acre bay contains deepwater coral terrace formations
that are unique to the high islands of the tropical
Pacific. It serves as habitat for a diverse array of
marine flora and fauna including the endangered
hawksbill turtle and the threatened green sea turtle.

0 The Cordell Bank National Marine Sanctuary,
designated in May 1989, protects 397 square nautical
miles of "submerged mountaintop" supporting a large
array of marine species. The Sanctuary is located
northwest of San Francisco, California.

The ninth national marine sanctuary designated by the
Congress in November 1990 is the Florida Keys National Marine
Sanctuary (FKNMS) through the Florida Keys National Marine
Sanctuary and Protection Act. The Act designates 2,600 square
nautical miles of coastal waters off the Florida Keys as the
FKNMS. The FKNMS will provide for protection of seagrass
meadows, mangrove islands, and extensive living coral reefs upon
development of the comprehensive management plan and regqulations.

E. History of the Proposal

On April 13, 1979, NOAA published proposed regulations (44
FR 22081) and a draft environmental impact statement (DEIS) on
the proposed designation of the East and West Flower Garden Banks
as a national marine sanctuary. To bring the sanctuary proposal
into line with newly revised National Marine Sanctuary Program
regulations, NOAA placed the Flower Garden Banks on the List of
Recommended Areas (LRA) on October 31, 1979 (44 FR 62552).

As a result of public comments on the DEIS and consultation
with cooperating agencies (the Department of the Interior, the
Environmental Protection Agency, and the Department of Energy),
NOAA revised the original proposed regulations and reproposed
them on June 30, 1980 (45 FR 33530) in accordance with Council on
Environmental Quality regulations (40 CFR 1501.6). Previous
restrictions on hydrocarbon operations were revised to confornm
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with the lease stipulations imposed by the Minerals Management
Service in the Department of the Interior. Following public
comments on the reproposed regulations, further action on the
project was suspended in late 1980. A final environmental impact
statement (FEIS) was not prepared.

On April 26, 1982 (47 FR 17845), NOAA announced its decision
to remove the site from the LRA and to withdraw the DEIS. One of
the major reasons for this action was that a Coral Fishery
Management Plan (FMP) for the Gulf of Mexico was about to be
implemented. It was expected that the FMP would regulate vessel
anchoring on the Banks, the one remaining unresolved issue
identified in the DEIS and by public comment. However, the final
regulations implementing the FMP (49 FR 29607 (1984, as amended))
do not include any "no anchoring" provisions for vessels on the
Banks. Within the Habitat Areas of Particular Concern (HAPC's)
at the East and West Flower Garden Banks (the area of each Bank
shallower than the 50 fathom (300 foot) isobath), the regulations
provide only the following restrictions: (1) fishing for coral is
prohibited except as authorized by scientific and educational
permit; (2) fishing with bottom longlines, traps, pots, and
bottom trawls is prohibited; and (3) the use of toxic chemicals
to take fish or other marine organisms is prohibited except as
authorized by scientific or educational permit (See 50 CFR
Part 638). The continued lack of a ban on anchoring led to
renewed interest in ensuring the site's protection by designating
it as a national marine sanctuary.

Meanwhile, NOAA had again revised the regulations for the
National Marine Sanctuary Program (15 CFR Part 922), replacing
the LRA with the Site Evaluation List (SEL) and requiring the
identification of sites for placement on the SEL by regional
resource evaluation teams. The Flower Garden Banks was
recommended for placement on the SEL on August 4, 1983 (48 FR
35568) following an evaluation by the Gulf of Mexico Regiocnal
Resource Evaluation Team. The membership of this team consisted
of Dr. Thomas Bright, Department of Oceanography, Texas A&M
University, College Station, Texas; Dr. William McIntire, Center
for Wetland Resources, Louisiana State University, Baton Rouge,
louisiana; Dr. David Gettleson, Continental Shelf Associates,
Tequesta, Florida; and Dr. James Ray, Shell 0il, Houston, Texas.

Before listing a site on the SEL as an active candidate for
national marine sanctuary status, NOAA seeks preliminary
consultation in the Federal Register and local media in the
region of the site. NOAA published a notice initiating
preliminary consultation in the Federal Register on May 4, 1984
(49 FR 19094). A press release was sent to the relevant media at
the same time. Based on the comments received and the evaluation
of the site in accordance with the criteria specified in § 922.30
of the regulations for the Naticnal Marine Sanctuary Program,
NOAA named the East and West Flower Garden Banks as an Active
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Candidate for further consideration as a national marine
sanctuary on August 2, 1984 (49 FR 30988 (1984)).

On June 24, 1986, NOAA sponsored a public scoping meeting at
the Texas A&M Mitchell Campus, Galveston, Texas to solicit public
comment on the scope and significance of issues involved in
designating a Flower Garden Banks national marine sanctuary.
Those attending the meeting were asked to comment on readily
identifiable issues, to suggest additional issues for
examination, and to provide information useful in evaluating the
site's potential as a national marine sanctuary. Again the
response was generally favorable to proceeding with the
evaluation. On February 24, 1989, the Draft Environmental Impact
Statement/Management Plan (DEIS/MP) was published. Public
hearings to receive comments on the DEIS/MP were held in Houston,
Texas on March 30, 1989.

F. Purpose and Need for Designation

The Flower Garden Banks sustain the northernmost living,
coral reefs on the U. S. continental shelf. The complex and
biologically productive reef communities that cap the Banks offer
a combination of aesthetic appeal and recreational and research
opportunity matched in few other ocean areas. These reef
communities are in delicate ecological balance because of the
fragile nature of coral and the fact that the Banks lie on the
extreme northern edge of the zone in which extensive reef
development can occur. In addition to their coral reefs, the
Banks harbor the only known oceanic brine seep in continental
shelf waters of the Gulf of Mexico. Because of these features,
the Flower Gardens are particularly valuable as resources for
scientific research.

While the Flower Garden Banks have thus far been able to
withstand man-induced pressures, such success can hot
realistically be expected in the future without deliberate
protection. The primary threat to the Flower Gardens results
from vessel operations in the area. Shipping fairways passing
near the Banks are used by o0il tankers and other commercial
vessels. A number of these vessels anchor at the Flower Gardens
causing significant damage to reef communities. Discharges from
the vessels could also pose a threat to Flower Garden resources.
0il and gas resources are now being developed within a few miles
of the Flower Gardens, and a significant increase in such
development operations is expected in the near future. These
activities are regulated, however. Other activities in the area
of the Banks, such as commercial fishing, recreational pursuits,

and scientific research, pose relatively little threat to the
.resources of the Flower Garden Banks.



The existing regulatory regime does not adequately protect
Flower Garden resources from the increasing pressure of human
activities. The Minerals Management Service (MMS), for example,
currently provides considerable protection to the Flower Garden
Banks commuhities from damage due to o0il and gas development and
prohibits anchoring on the coral reefs by vessels involved in
development operations, but the MMS does not have the authority
to prohibit anchoring on the coral reefs by other vessels.
Further, MMS's stipulations apply merely on a lease by lease
basis.

Under the Fishery Management Plan for Coral and Coral Reefs,
published in 1982, the Flower Garden Banks was established as a
habitat area of particular concern. The plan called for a
prohibition on anchoring at the Flower Gardens by large ships
but, as noted above (see section E), the implementing regulations
did not include this prohibition.

In addition to a lack of control over anchoring under the
present regime, there is no comprehensive program for the long-
term assessment and management of the Flower Garden Banks
resources. The designation of the Flower Gardens Banks as a
national marine sanctuary would provide the means for filling
such deficiencies to provide additional protection where needed.

The management program planned for the proposed Sanctuary
would: 1) include regulations to prevent damage to Sanctuary
resources, e.dg., damage to coral reefs caused by vessel
anchoring, 2) provide the long-term planning and management
needed to protect Flower Garden Banks habitats and ecosystems,
and 3) establish a resource assessment program to monitor the
health of Flower Garden Banks communities and provide information
needed for management decisions and interpretation programs.

G. The Plan for Managing the Sanctuary

The remainder of this report consists of a final management
plan and final environmental impact statement for the proposed
Flower Garden Banks National Marine Sanctuary. The plan provides
information on the resources and uses of the proposed Sanctuary,
as well as Sanctuary goals and objectives. It describes programs
(Resource Protection, Research, and Interpretation) for
implementing the goals and objectives, proposes actions for
resolving immediate management concerns, and formulates
guidelines for continued long-term management.
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PART II: SANCTUARY MANAGEMENT PLAN

Section I: A Management Plan for the Proposed Flower Garden
Banks National Marine Sanctuary

A. Introduction

National marine sanctuaries are established in areas of the
marine environment selected for their conservation, recreational,
ecological, historical, research, educational, or esthetic
resources and qualities. Regulations implementing the National
Marine Sanctuary Program (15 CFR 922) require that a management
plan be prepared for all proposed sanctuaries. In general,
management plans focus on Sanctuary goals and objectives,
management responsibilities, research and interpretation
programs, and policies to guide plan implementation after
Sanctuary designation.

The administrative framework established by a management
plan takes into account the cooperation and coordination needed
to ensure effective management. However, the Sanctuaries and
Reserves Division (SRD), National Oceanic and Atmospheric
Administration (NOAA), has overall responsibility for management
of the site.

Variable funding for staff and program development over the
next five years may affect specific aspects of Sanctuary
management as described in this plan. Modifications to the scope
and scale of the programs may therefore have to be made because
of unforeseeable changes in the level of funding. The goals and
objectives of this plan will, however, remain unchanged.

B. Sanctuary Goals and Objectives

Sanctuary goals and objectives provide the framewcrk for
developing the management strategies. The goals and objectives
direct Sanctuary activities towards the dual purposes of public
use and resource conservation and are consistent with the intent
of the National Marine Sanctuary Programn.

The management strategies planned for the proposed Flower
Garden Banks National Marine Sanctuary are directed to the goals
and cbjectives outlined below. It should be noted that, although
the Sanctuary goals are listed discretely, they are actually
overlapping. For instance, research and interpretation efforts
contribute to resource protection and to enhancing public use of
the Sanctuary.

10



1. Resource Protection

The highest priority management goal is to protect the
marine environment, resources and qualities of the Flower Garden
Banks National Marine Sanctuary. The specific objectives of the
resource protection program are to:

O Coordinate policies and procedures among the agencies
sharing responsibility for protection and management of

resources;

O Encourage participation by interested agencies and
organizations in the development of procedures to
address specific management concerns (e.q., monitoring
and emergency-response programs) ;

O Develop an effective and coordinated program for the
enforcement of Sanctuary regulations;

O Enforce Sanctuary regulations in addition to other
regulations already in place;

O Promote public awareness of, and voluntary user
compliance with, Sanctuary regulations and objectives,
through an education/interpretive program stressing resource
sensitivity and wise use;

O Reduce threats to Sanctuary resources raised by major
emergencies through contingency and emergency-response
planning;

O Establish memoranda of agreement and other mechanism for
coordination among all the agencies participating in
Sanctuary management; and

O Reduce threats to Sanctuary resources
2. Research

Substantial, site-specific research has been conducted at
the Flower Garden Banks, particularly over the past 15 years.
This work is discussed in section II.C. Sanctuary research will
build upon this foundation to improve understanding of the Flower
Garden Banks' environment and resources and to resolve specific
management problems. Research results will be used in
interpretation programs for visitors and others interested in the
Sanctuary, as well as for rescurce protection. The specific
objectives of the research program are to:

11



3.

O Establish a framework and procedures for administering
research projects to ensure that they are responsive to
management concerns and that research results contribute to
improved management of the Sanctuary;

O Gather necessary baseline data on the physical,
chemical and biological oceanography of the Sanctuary;

0 Monitor and assess environmental changes as they
occur;

0 Identify the range of effects on the environment
that would result from predicted changes in human
activity;

0 Incorporate research results into the interpretation
program in a format useful for the general public; and

0 Encourage information exchange among all the
organizations and agencies undertaking management-related
research in the Sanctuary to promote more informed
management.

Interpretation

The interpretation program is directed to improving public

awareness and understanding of the significance of the Sanctuary
and the need to protect its resources. The specific objectives
of the interpretation program are to:

O Provide the public with information on the Sanctuary, its
goals and cobjectives, with an emphasis on the need to use
these resources wisely to ensure their long-term viability;

0 Broaden support for the Sanctuary and Sanctuary
management by offering programs suited to visitors with
a range of diverse interests;

0 Provide for public involvement by encouraging
feedback on the effectiveness of the interpretation
program; and

O Collaborate with other organizations to provide
interpretation services, including extension and outreach
programs and other volunteer projects, that explain the
purposes of the Sanctuary and the National Program.

12



4. Visitor Use

The Sanctuary goal for visitor management is to encourage
commercial and recreational use of the Sanctuary compatible with
resource protection. Specific objectives of this management
effort are to:

0 Encourage the public to respect sensitive Sanctuary
resources and qualities;

0 Provide relevant information about Sanctuary
regulations and use policies;

0O Collaborate with public and private organizations in
promoting compatible use of the Sanctuary by exchanging
information concerning its commercial and recreational
potential; and

0 Monitor and assess the levels of Sanctuary use to

identify and control potential degradation of resources
and minimize potential user conflicts.

13



Section II: The Sanctuary Setting

The most important factors to be considered in developing a
management plan for the proposed Flower Garden Banks National
Marine Sanctuary are its location; its physical characteristics,
environmental conditions, and biological resources; its uses; and
the roles of the agencies with management responsibilities in the
area. These factors will be summarized below to provide the
background needed for understanding the plan.

A. The Regional Context

The East and West Flower Garden Banks are two of more than
thirty major outer-continental shelf structures in the
northwestern Gulf of Mexico. The depth of the continental shelf
increases gradually from shore outward to the Flower Garden
Banks. Water depths surrounding the Banks are 330 to 395 ft (100
to 120 m). The East and West Bank are separated by 8 nautical
miles (15 km) of open water 330 to 360 ft (100 to 110 m) deep.
Seaward of the Banks, the slope descends more steeply, and depths
in excess of 2,300 ft (700 m) occur less than 22 nautical miles
(40 km) to the south (Figure 2).

1. Sanctuary Location and Proposed Boundaries

The Flower Garden Banks are located due south of the Texas-
Louisiana border at the edge of the continental shelf. The East
Flower Garden Bank is approximately 120 nautical miles (220 km)
south southwest of Cameron, Louisiana, and the West Bank 1s 110
nautical miles (203 km) southeast of Galveston, Texas (Figure 3).
The midpoints of the East and West Banks, respectively, are
27°55'07.44" north latitude, 93°36'08.49" west longitude and
27°52'14.21" north latitude, 93°48'54.79" west longitude.

The boundaries of the proposed Sanctuary encompass an area
of 41.70 square nautical miles (143.02 sguare km): 19.20 square
nautical miles (65.85 square km) at the East Bank and 22.50
square nautical miles (77.17 square km) at the West Bank.

2. Regional Access

Because of their distance from shore, the Flower Garden
Banks are generally accessible only to vessels having adequate
range and overnight facilities. Sport divers and sport fishermen
visit the Banks occasionally, operating out of ports in Louisiana
and Texas. Commercial fishermen from as far away as Florida also
visit the Banks to catch snappers and groupers. The presence of
increasing numbers of 0il and gas platforms in the vicinity has

14



Z sanfhta

S .08 A8 o8 8 K1) 38 K. L)
1 4 ) ¥ ¥ | | .

\

BHAHIVI0 Y NHYR e ...3!..4) Jl.’!l-
§ ] IO M RO RO ke .
IR dagdad B § X2
SIM IO N wes
o0 e o st 09

very 5deig Hvs
NNV NINGY VTV

ite # e
pHrmg sy ey " “-‘-._.-

ey @ Iilunz \I‘lt!l(.\‘ 'I!..ll\.p

nvpt -h%tcl‘ s
* wew 1 Tt

T
~ L - - ll-i-; donraoney .~

e

e . .um-.u.

negrvyg - g g .,
\\\\\u,r g |\ P 7 .a_a e .”........

m\\\\...b. N -

- Aog svwoqend| T, ] ......_... e L.02
- e SR
Gw-w \- «ﬂl\/- e T
b e N LIS deg vinmyreny
Fpunag " -
uerg =
Avg voptrapry .
il
TULLIIETE) S0
- YHVIEINOY
~w\1N il
i I | 1 3 1 [

6@ BLY «18 28 .C8 <46 .58 N o1

IS IUOD TeuorTepyy



g =2anb1g

-6 onh ol o6 -BG
e e — e
NOLLVIDOT LIS M
AUVILLONVS UNIMVIN SINVH NHAUvH
AMO'I LSUM ANV LSVI dUSOJOMd
Ao et OOIXIW
wor AVISHGT~) o . z
U SN - - - ol
oY3 P 3/\ ——— J
[ _
~m=m Jhnd
| . |
-4
i .
Fumyt wapavz) asmoLy ..uu.
M:m ,l:.-a ynungyy napansy .-!:.-—-% —---*O OwN
o8¢ u -:_ ||X
. ]
) >
o g It Ay weling v FA.(/\ ,
PR ¢ v Ly [ -
I Nu wwnayn) map ~ ey
oL - { 08
P
ﬁ..M\i\ ] Mb VNVIISINnG: y
R ~ /
T T e T T T T ae b6 o 0!G 086




made the Banks convenient to offshore service vessels, which
often anchor for recreational fishing. These vessels are usually
between 90 and 180 ft (27 and 55 m) in length.

The Louisiana ports closest to the Flower Gardens are Morgan
City and Cameron. The closest in Texas are Sabine, Galveston,
Freeport and Port Aransas. Most of the traffic frequenting the
Flower Gardens originates from these cities (Bright, 1985a).

*
B. Sanctuary Resources

The Flower Garden Banks are unique among the banks of the
northwestern Gulf of Mexico in that they bear the northernmost
tropical Atlantic coral reefs on the continental shelf and
support the most highly developed offshore hard-bank communities
in the region. In addition to these resources, East Flower
Garden Bank harbors a localized assemblage of organisms
associated with a hypersaline, anoxic brine seep having a
chemosynthetic energy base analogous to that found at deep-sea
vents. Such communities are otherwise unknown on the world's
continental shelves.

East Flower Garden Bank is a single platform rising to a
crest of about 50 ft (15 m) below the water surface. Within the
100 m (328 ft) depth contour, the bank is 5.4 nautical miles (10
km) long and 3.5 nautical miles (6.5 km) wide. West Flower
Garden Bank consists of three platforms cresting at 65, 197, and
230 ft (20, 60 and 70 m) depths and separated by intervening
depths of 280 to 330 ft (85 to 100 m). Within the 100 m (328 ft)
contour West Flower Garden Bank is 5.4 nautical miles (10 km)
long and 3 nautical miles (5.5 km) wide (Figure 4).

1. Geoloqgy

The East and West Flower Garden Banks are seafloor
expressions of domes (diapirs) formed by the intrusion of salt
from Jurassic evaporite deposits approximately 6.2 statute miles
(10 km) Dbelow the sea floor. Diapirism and faulting are
currently active at both Banks. The faulting of Bank crusts
resulting from a combination of tensional forces due to domal
uplift and the removal of salt by dissolution is more advanced at
the West Bank. Consequently, it possess a larger and more
conspicuous central graben (down-faulted depression) than does
the East Bank.

"The information in this subsection on Flower Garden Bank
geology, environmental conditions, and natural resources was
prepared by Dr. Thomas Bright, Texas A&M University (Bright,
1985a) .

17



-mv .hﬂ

08.12

.mm .hﬂ

00.02
0t

0€,.L6 i § N N4 L) 1S, 85.L0

.cn GN.N

5Gel2

00 .82

.ﬂa . ° ) 4 - .Qm .ﬂa

AxjyswAyjawg srxNURg UDSIPIERD JI@2MOT A



The salt plugs beneath both Banks are quite near the sea
floor. High salinity brine seepage has been detected on the East
Flower Garden at 45 m depth, indicating that the top of the salt
may lie directly beneath the central reef. A larger brine seep
on the southeastern edge of the Bank at a depth of 233 ft (71 m)
flows at a rate of 400-700 cubic meters (14,125- 24,720 cubic ft)
per day. This discharge of 200 parts per thousand (ppt) brine is
thought to represent the removal of 10,000 to 22,000 cubic meters
(353,300 to 776,900 cubic ft) of scolid salt per year from beneath
the East Flower Garden. Stratigraphic traps formed on the flanks
of the salt plugs are known to contain natural gas deposits, and
scattered seeps of natural gas of biocgenic and petrogenic crigin
occur on both Banks from their crests to their bases.

Surficial hard substratum at the Flower Gardens is
exclusively carbonate rock, constructed primarily by contemporary
populations of coralline algae and corals. Exposed sedimentary
facies on the Banks and their environs are strongly correlated
with depth, and parallel closely the distribution of biotic
communities, which, above approximately 280 ft (85 m) depths, are
dominated by reef-building organisms (Figure 5).

Living coral reefs, made up of massive heads produced by 18
species of tropical Atlantic corals are the primary features
between 50 and 150 ft (15 and 46 m) depths. The coral debris
facies at depths of 80 to 165 ft (25 to 50 m) consists of coarse
carbonate sand and gravel in basins and valleys between coral
heads and in narrow aprons surrounding the reefs. An Algal
Nodule Zone (Gypsina-Lithothamnium Facies), consisting
predominantly of gravel of algal nodules formed in-situ with
occasional algal reefs and pavements, extends downward and
outward from the coral debris facies to depths of 200-250 ft
(60-75 m) .

Below the Algal Nodule Zone are carbonate sands consisting
mainly of the skeletal remains of the foraminifer,
Amphistegina, derived from living populations on higher bank
surfaces. The Amphistegina Sand Facies extends to depths of 295
to 330 ft (920-100 m), where it is replaced by a Quartz-Planktonic
Foraminifers Facies consisting of planktonic foraminifers,
pteropods, mollusc and echinoderm fragments, and reefal detritus
in various mixtures with silt and fine, sand-sized quartz grains
and clay. This facies represents a transition between the
carbeonate bank sediments and the terrigenous sediments normally
found on this part of the continental shelf.

2. Environmental Conditions
(a) Climate

The Flower Gardens are geographically situated in a warm
temperate zone. Bay waters of the nearby coasts of Louisiana and

19
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North Texas may experience temperatures in excess of 90° F (32°
C) in late summer and may occasionally freeze in winter.

Rainfall is substantial on the mainland northeast of the
Banks, averaging 50 to 60 inches per year. Precipitation
diminishes southward along the coast, approaching semi-arid
conditions between Baffin Bay, Texas, and the Rio Grande River
(25 inches per year). Runoff from rivers in Louisiana and north
Texas greatly impacts coastal hydrography in the northwestern
Gulf. At peak discharge, the Mississippi River alone can
transport more than 100,000 cubic meters (3.5 million cubic ft)
of fresh water per second to the Gulf.

Winds vary seasonally. In January, regional winds affecting
the offshore waters in the northwestern Gulf are generally from
the northeast. By March, they have shifted and blow primarily
from the east. In summer, prevailing winds are out of the
southeast. These average conditions are perturbed in winter by
intrusions of polar air masses into the Gulf in the form of
frontal passages (northers) which may result in severe storms at
the Flower Gardens, with waves approaching 16 ft (5 m) in height.
Furthermore, the northwestern Gulf is in the path of hurricanes
which pass through the region during summer and fall.

(b) Hydrography

Due largely to conditions of climate and runoff, the coastal
marine environment in the northwestern Gulf, though exceedingly
productive in terms of biomass and fisheries, is too harsh to
support the development of tropical reef systems such as those
existing at the Flower Gardens. Waters over most of the
continental shelf are too cold in winter and too turbid year
round due to sedimentation and sediment resuspension. During
periods of peak spring runoff, nearshore surface salinities may
drop substantially below 30 ppt and may be as low as 20 ppt near
the Mississippi and Atchafalaya deltas.

There is a strong tendency for these coastal water masses to
be held onshore and shunted west most of the year (particularly
during February to May) by the general shelf circulation pattern
and the prevailing winds, thereby allowing the tropical oceanic
water masses of the open Gulf to predominate on the outermost
shelf where the Flower Gardens are located. Typically, currents
on the inner shelf between the Mississippi and central Texas are
directed downcoast (westward and southwestward). Currents on the
outer shelf usually flow toward the northeast and east. In
summer, this pattern may be disrupted, resulting in current
reversals and considerable cross-shelf exchange west of the
Mississippi (Figure 6).

The net result of this tenuous balance between neritic and
oceanic water movements is a shelf-edge zone wherein the near
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surface water comes primarily from the south, is perpetually
clear and well 1lit, varies little in salinity beyond 34-36 ppt
and ranges in temperature from 68° F (18° C) (barely above the
minimal requirement for tropical reef development) to 86° F (30°
C) (Figure 7). The introduction of uplifted substratum into
these waters by salt diapirism has provided a suitable habitat
for the development of tropical Atlantic reef communities on at
least 17 shelf-edge banks off Texas and Louisiana. Only two,
however, the East and West Flower Gardens Banks, possess crest
depths shallow enough to support coral reefs comparable to those
in the Caribbean and southern Gulf from which the Flower Garden
biota are derived.

3. Benthic Communities

The Flower Garden Banks harbor approximately 500 acres of
submerged tropical coral reefs with 18 species of hermatypic
corals. Cresting at approximately 50 ft (15 m) below the water
surface, the reefs extend downward to 150 ft (46 m) depths, where
the hermatypic corals are replaced by reefal communities
dominated by coralline algae. This deeper "algal terrace" covers
most surfaces down to a depth of 290 ft.

The two coral reef zones (Diploria-Montastrea-Porites and
Madracis) on the shallowest crests of the Flower Gardens have no
counterparts on the 15 or so similar banks stretching eastward
toward the Mississippi. The lower-lying benthic communities at
the Flower Gardens, however, are representative of reef
assemblages occurring on other outer continental shelf banks in
the northwestern Gulf of Mexico. All of the biotic zones so far
recognized on the other shelf-edge carbonate banks (except the
Millepora-Sponge zone, which occurs only on claystone-siltstone
outcrops) are represented at the Flower Gardens (Figures 8, 9,
10) .

(a) Diploria-Montastrea-Porites Zone

The shallowest of the Flower Garden biotic zones is the
Diploria—- Montastrea-Porites zone. The coral reefs in this zone,
at depths of 50 to 120 ft (15 to 36 m), are of considerable
interest to scientists because they are isolated from other reef
systems by over 300 nautical miles (550 km) and exist under
hydrographic conditions generally considered marginal for
tropical reef formation. Largely because of their aesthetic
appeal, the reefs in this zone have been the primary focus of
concern about the ecological fate of the Flower Gardens in light
of the increasing impact of human activity.

Possibly because of their isolation and the marginal
hydrographic conditions in which they exist, the Flower Garden
coral reefs are considerably less diverse than their more
southerly counterparts. The Flower Garden reefs, made up of 7
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large, closely-packed heads and dominated by the star coral,
Montastrea annularis, conspicuously lack populations of shallow-
water octocorals (sea fans, sea whips) and branching corals of
the genus Acropora (staghorn and elkhorn corals) which are
abundant on reefs to the south. There are only 18 species of
reef building corals in the Diploria-Montastrea-Porites Zone
(Table 1), compared to 34 in the southern Gulf and 55 in the
Caribbean.

(b) Madracis Zone

The other reef zone occurring at the Flower Gardens, but not
at other banks in the region, is the Madracis zone. It is
dominated almost entirely by thickets of the small branching
coral, Madracis mirabilis. Knolls composed of the skeletal
remains of this species are found at the margins of the Diploria-
Montastrea-Porites zone in water depths of 90 to 150 ft (28 to 46
m). Some of the knolls are covered with Madracis thickets while
others have been overgrown by the main reef, possibly indicating
a successional relationship between the two zones. Several
knolls are covered seasocnally with dense populations of macro-
algae and are known as a Leafy Algae zone.

(c¢) Lower Diversity Reef Zone

Lower diversity coral reefs occur in places at the Flower
Gardens and on two other neighboring banks at depths between 120
and 180 ft (36 and 55 m). These reefs harbor only 12 varieties
of reef building corals, the dominant varieties being
Stephanocoenia michelini, and the fire coral Millepora sp.
Stephanocoenia-Millepora zone.

(d) Algal-Sponge Zone

The Algal-Sponge zone is the most important source of
carbonate substratum produced on the Flower Gardens and the other
shelf-edge banks. This zone, at depths from 150 to 290 ft (46 to
88 m), is overwhelmingly dominated by crustose coralline algae,
primarily Lithothamnium, Lithoporella and Tenarea. Forming vast
areas of algal nodules as well as algal reef patches and
pavements, these organisms are responsible for most of the reef-
building activity in the northwestern Gulf of Mexico. Leafy
algae are common within the zone and the assemblage of epibenthic
invertebrates is probably as diverse here as on the coral reefs
that have grown upward from the algal platforms.

(e) Nepheloid Laver

Below the Algal-Sponge zone there is generally insufficient
light to support reef-building activity by either corals or
coralline algae. However, evidence of previous reef-building is
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present in the form of drowned reefs, which occur abundantly
around the bases of the Banks below 300 ft (90 m) depth levels.
These remnants imply that the water was shallower at some time in
the past as a result of a sea-level rise or local subsidence, or
both. The drowned reefs are typically laden with silt that
continually settles out of the turbid bottom waters (nepheloid
layers) surrounding the Banks. The biota associated with these
drowned reefs are low in diversity and abundance and quite
different in species content from those occupying the living reef
zones above 290 ft (88 m).

(f) Brine Seeps

A unique feature of the Flower Garden Bank ecosystem is the
existence of two brine seeps at the East Bank. The more recently
discovered of the two is at a depth of 157 ft (48 m) on the
southwest flank of the bank. The other, more well known, issues
from hard substratum at a depth of 233 ft (71 m) on the eastern
margin of the East Bank (Figure 11). This seep, named Gollum's
Lake and Gollum's Canyon by researchers, this 200 ppt brine
spring and its associated biota are worthy in their own right of
Sanctuary protection. The brine lake occupies most of the sand
floor of a 13 ft (4 m) deep, amphitheater-shaped basin 165 (50 m)
long by 100 ft (30 m) wide. The lake is approximately 10 inches
(25 cm) deep and overflows into Gollum's Canyen. The canyon is
33 to 50 ft (10-15 m) wide, and it winds 315 ft (96 m) from the
basin to the edge of the Bank.

The brine in the lake results from the dissclution of salt
by interstitial sea water at the crest of the salt plug beneath
the Bank. Heavier than sea water, it percolates downward through
porous reef rock and exits through the sand on the basin floor.
In addition to containing large amounts of salt, the solution
becomes highly charged with sulfides and loses all dissolved
oxygen. This heavy, high salinity, high sulfide, anoxic brine is
toxic to most marine organisms, but its toxicity diminishes as it
overflows from the lake into a stream at the bottom of the canyon
and progressively mixes with overlying sea water on its passage
to the edge of the Bank.

Whereas typical Algal-Sponge zone biota surround the seep
system, the community of organisms within the system is
structured in response to balances between the sulfide and oxygen
content of the water and the resultant toxicity gradients. Thus,
the lake is occupied by a community of sulfur bacteria capable of
chemosynthetic and photosynthetic primary production using
sulfide or sulfate either in the absence of oxygen or at the
oxic-anoxic boundary. Some of these bacteria extend into the
mixing stream where sulfide and oxygen temporarily co-exist.
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Mats of bacteria from the mixing stream, plus bacterial
biomass overflowing from the lake, provide a source of food for
certain interstitial animals (largely gnathostomulids} which are
capable of resisting high levels of usually toxic sulfide in the
upper part of the mixing stream. Farther downstream, the
gnathostomulid community is replaced gradually by tanaidaceans,
amphipods and similar organisms less tolerant of sulfide but
capable of using the bacterial input as food.

The brine-seep system is an interesting shallow-water
analogy to sulfide-dependent, deep-sea, hydrothermal vent
communities and has great potential as a natural laboratory for
the study of processes of considerable current interest to the
marine science community.

4. Other Species Associated With Benthos

The Flower Garden Banks harbor at least 80 species of algae,
196 known macro-invertebrate species and more than 175 fish
species. The reef-building corals and coralline algae construct
and maintain the substratum and, through a multitude of
intraspecific and interspecific relationships, largely control
the structure of benthic communities occupying the Banks. Thus
they are by far the most important organisms in the Flower Garden
ecosystem.

Reef surfaces shallower than 100 ft (30 m) provide a habitat
for various types of mollusks. Mollusks present in these areas
include: the Atlantic thorny oyster (Speondylus americanus),
several varieties of scallops (F. Malleidae), the turtle cone
(Conustestudinarius), the Mindanao cone (C. mindanus), cowries
(Genus Cypraea), the Hawk-wing conch (Strombus raninus), the
brown-lined latirus (Latirus Infundibulum), and the Atlantic
Hairy Triton (Cymatium pileare) (Lipka, 1974). Other
invertebrates found at the Flower Gardens include: the brittle
stars (0. Ophiurlda), sea urchins (Class Echinoidea), the feather
duster worm (Hypsicomus elegans), spiny lobsters (Panulirus argus
and Panulirus guttatus), and the Spanish lobster (Scyllarides
aequinoctialis).

Pelagic fish at the Flower Gardens include a number of
small, brightly colored reef fishes such as the blue tang
(Acanthurus coruleus), the gobies (F. Gobiidae), the bluehead
(Thalassoma pifasciatum), the damsel fishes (F. Pomacentridae),
the butterfly fishes (F. Chaetodontidae), some of the
parrotfishes (F. Scaridae}, and some of the triggerfishes (F.
Balistidae) (Bright and Cashman, 1974). The most important of
the larger, harvestable fish are groupers of various kinds and
red, vermilion, and other types of snapper.

Benthic and demersal fish, such as snappers and groupers,
play a major role in the coral-reef ecosystem. Some larger
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carangids and some species of trigger fish occasionally move or
uproot coral during their feeding and nest-building activities

(Glyn, Steward and McClosker, 1972). Parrotfish and other
species feed on corals directly (see Randall, 1974, for a review
of fish predation on coral). Although such activities are

destructive to coral, they reflect normal ecological
relationships among biocta in the reef system.

Snappers and other demersal fish, grazing on algae in the
live-coral and hard-bank zones, may also generate much of the
detritus (Hiatt and Strasburg, 1960; Stephenson and Searles,
1960; Randall, 1976) that could form the base of the coral-reef
food chain. Hobson and Chess (1978) monitored the activities of
planktivorous and detritivorous fishes that feed on assorted
biota in nearby waters and then return to the reef where they
defecate particles essential to the diet of coral polyps. A
similar nutrient cycle from algae to corals has been suggested by
Lewis (1977) for herbivorcus fishes. All feeding and excreting
activities contribute to the suspended detritus load that forms
the bulk of coral-polyp diets. The complex energetics of these
interrelationships are discussed by Baka (1966, 1969).

Sea turtles are occasicnally seen at the Flower Gardens,
both at the surface and on the reef, but only the loggerhead,
Caretta caretta, has been reliably identified. The loggerhead,
it should be noted, is a threatened species. The only marine
mammal frequently reported near the Flower Gardens is the spotted
dolphin, Stenellaplagiodon. Other species of turtles and marine
mammals are probably casual visitors. Although the Flower
Gardens are too far offshore for the typical occurrence of
coastal sea birds other than an occasicnal tern or booby, nearby
0il platforms attract migrating land birds, especially cattle
egrets, and sometimes warblers, vireos and other small species.
The land birds are usually exhausted from long overwater flights.

5. Historical/Cultural Rescurces

The Flower Garden Banks lie well seaward of any area
identified as having a high probability of containing either
historical or prehistorical cultural resources (Interagency
Archeological Services, 1977). It is considered unlikely that
historical/cultural resources of any significance exist in the
vicinity of the Banks.

C. Human Activities

The principal human activities in the area of the Flower
Garden Banks are o0il and gas exploration and development,
commercial fishing, recreational pursuits, ship transiting, and
research. Generally, these activities have a small impact on
Flower Garden resources, but anchoring by large vessels at the
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Banks poses a special problem. The existing and proposed
regulatory regimes governing these activities are discussed in
Part III, Alternatives Including the Preferred Alternative. The
environmental impacts of the activities are discussed in Part IV,
Environmental Consegquences.

1. 0il and Gas Activities

All current oil and gas operations at the Flower Garden
Banks are subject to special stipulations, imposed by the
Minerals Management Service (MMS) to protect sensitive biological
resources. The stipulations include the establishment of a no-
activity zone at each Bank.

Hydrocarbon reserves at the Flower Gardens are generally
expected to be natural gas, but the presence of ocil at the Banks
cannot be discounted; at least small quantities of cil are
normally recovered from gas wells. The closest crude oil
production is located approximately 6.5 nm (12 km) northwest of
the West Bank. ©0il company activity involving the leasing of
tracts (Table 2), exploratory drilling, and production operations
seems to indicate a favorable outlook for the development of
hydrocarbon deposits in the vicinity of the Banks. A Mobil 0il
production platform was constructed in 1981 one nautical nile
southeast of the East Bank in block A~389 (Figure 12), and 42
blocks had been leased in the vicinity by October, 1987 (MMS,
1987) .

2. Commercial Fishing

Several species of fish occurring at the Flower Gardens and
other regicnal banks are of proven or potential value to
fisheries. Red and vermilion snappers and groupers have been
harvested in the vicinity of the Flower Gardens by commercial
hook-and-line fishermen since the 1880's. Currently, the
commercial-fish harvest consists predominately of snappers. The
Flower Gardens and other banks rimming the Gulf are frequented by
a fleet of 14 to 20 snapper boats, based largely in Pensacola,
Florida. Most of the effort at the Flower Gardens is directed
toward the fringe of the coral reef cap in 100 to 165 ft (30 to
50 m) water depths where snappers seem most abundant. Fishing
vessels apparently do not anchor at the Flower Gardens during
fishing operations.

Some types of commercial fishing gear used in the Gulf of
Mexico could result in appreciable physical damage to Flower
Garden bottom formations. Fish trawls being dragged along the
bottom, for example, could cause scarring of the living reefs
similar to the damage caused by anchoring. The use of fish
trawls at the Flower Gardens, however, is impractical because
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Table 2

TRACTS IN THE VICINITY OF THE EAST AND WEST FLOWER GARDEN BANKS
SUBJECT TO THE MMS BIOLOGICAL STIPULATION (ALSO REFER TO FIGURES
12 and 13)

TRACT LOCATION LEASE STATUS
(L=LEASED)

A-351 EAST FLOWER GARDEN (L)

A-352 "

A-353 " (L)

A-354 "

A-355 " (L)

A-361 WEST FLOWER GARDEN (L)

A-362 " (L)

A-363 "

A-364 EAST & WEST FLOWER GARDEN
A-365 EAST FLOWER GARDEN (L)

A-366 " (L)
A-367 " (L)
A-368 " (L)
A-373 " (L)
A-374 " (L)
A-375 "

A-376 " (L)

A-377 EAST & WEST FLOWER GARDEN
A-378 WEST

A-379 WEST

A-380 WEST FLOWER GARDEN (L)
A-381 WEST

A-382 WEST FLOWER GARDEN (L)

A-383 " (L)
A-384 " (L)
A-385 " (L)

A-386 EAST & WEST FLOWER GARDEN
A-387 EAST

A-388 " (L)

A-389 " L
A-390 EAST FLOWER GARDEN L
A-394 "

A-395 " L
A-396 EAST & WEST FLOWER GARDEN

A-397 WEST L
A-377 WEST

A-398 WEST L
A-399 WEST L
A-400 WEST L
A-401 WEST L



A-402
A-403
A-173
A-217
A- 95
A- 96
A- 97
A-133
A-134
A-135
A-136
A-138
A-139
A-140
A-177
A-178
A-180

"
"
"
"

EAST FLOWER GARDEN
EAST

West

WEST
WEST
EAST
EAST
EAST
WEST

e

e

e



TABLE 2

FI.OWER GARDEN BANK TRACTS SUBJECT TO MMS BIOLOGICAL
STIPULATION

LEASING STATUS* - OCTOBER, 1987

EAST FLOWER GARDEN WEST FLOWER GARDEN EAST & WEST
FLOWER GARDEN
TRACT STATUS TRACT STATUS TRACT
STATUS*
A- 95 L A~133 A-364
A- 96 L A-134 L A-377
A- 97 L A-135 A-386
A-138 L A-136 A-396
A-139 L A-173
A-140 L A-177
A-351 L A~178
A-352 L A-179
A-353 L A~180 L
A-354 L A-217 L
A-355 L A-361 L
A-365 L A-362 L
A-366 L A-363 L
A-367 L A-378 L
A-368 L A-379 L
A-373 L A-380 L
A-374 A-381 L
A-375 A-382 L
A-376 L A-383
A-387 L A-384 L
A-388 A-385
A—-389 L A-397 L
A-390 L A-398
A-394 A-399 L
A-395 L A-400 L
A-403 L A-401 L
A-402
A-573 L
A-596 L

Source: MMS 1987.
*"1" indicates that the tract is leased; no notation indicates
that it is not leased.
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1) the bottom is such rough terrain that trawl nets would be
subject to snagging, and 2) fish trawls and traps, long lines,
and gill or hoop nets have very limited potential in catching
snappers. Reef fish, including snappers, are best caught with
handlines (NMFS, 1981), the only commercial fishing method
documented at the Banks. In any case, the use of bottom trawls,
bottom longlines, traps and pots is now prohibited at the Flower
Gardens on the portions of the Banks shallower than the 50 fathom
(300 foot) isobath by regulations implementing the Fishery
Management Plan for Coral and Coral Reefs.

3. Recreation

The principal recreational attractions at the Flower Garden
Banks are their regionally unique coral communities and the
abundance and diversity of fish found in their ecosystems. Some
recreational boats travel to the Flower Gardens solely for sport
fishing purposes, but the majority in the past have probably
carried SCUBA divers (Bright, 1986, personal communication). The
primary base-ports for recreationists are Freeport, Houston-
Galveston, and Port Arthur, Texas, and Cameron, Louisiana. Peak
recreational use occurs in July, August, and September when
weather conditions are generally most favorable and leisure time
is greatest.

Only the most experienced private recreational boat
operators are willing to attempt the trip. Because of the often
rigorous offshore conditions, private recreational boats visiting
the reefs are seldom smaller than 30 ft (9 m) in length. Trips
to the Flower Garden Banks and back require an average of 16
hours, and therefore many boats remain overnight, weather
permitting.

In the late 1970's, between 50 and 150 boats were estimated
to visit the reefs over the course of a year (Blood, 1978,
personal communication). Since the emplacement of an oil
production platform near East Flower Garden in 1981, navigation
to the site has become easier and boat traffic at the Banks has
probably increased (Bright, 1986, personal communication). With
improved public awareness of the site after designation,
recreational visits to Flower Garden waters could increase
further. Moreover, as oil and gas development continues in the
region, the attractiveness of the area for recreational fishing
could be enhanced by the emplacement of additional o0il production
platforms. Platforms provide new habitats for fish, and platform
crews can furnish emergency assistance to boats in distress.
Nonetheless, the Banks' distance from shore will continue to
limit recreational usage.

Sport fishermen visit the Flower Gardens in small parties on
private boats or in larger groups on charter vessels. Fishermen

40



on both classes of vessels spend one to several days in the area
using handlines to fish for snappers and groupers (Blood, 1978).
These vessels tend to anchor along the reef margins in water 100
to 150 ft (30 to 36 m) deep where snappers and groupers are most
likely to be found (Pulley, 1978, personal communication).

In addition to fishing by hook and line, some spearfishing
occurs in Flower Garden waters. Snappers are seldom found at
depths shallow enough to attract divers, and thus they are not
normally caught by spear fishermen. The target species for
spearfishing are generally the larger, predatory species such as
hinds, groupers, jacks, and possibly sharks. If these fish
became sufficiently depleted, predator/prey relationships could
be adversely affected (Bright, 1986, personal communication).

Recreational boats visiting the Flower Garden Banks for
diving purposes anchor on the shallowest portions of the reefs.
Although the more experienced divers may explore the deeper water
at the edges of the reefs, charter boat divers, and probably most
divers visiting in private craft, tend to limit their dives to 80
ft (25 m) (Blood, 1978, personal communication; Schaefer, 1978,
personal communication). Because the waters at the East Bank are
shallower, it receives considerably heavier recreational use than
the West Bank (Blood, 1978, personal communication). Anchoring
by recreational boats on the upper portions of the Banks is of
potential concern in protecting reef resources, but it does not
present nearly as severe a threat as anchoring by large vessels
(see Part IV, Section I: Environmental Consequences of
Alternatives).

Other activities of recreational visitors, in addition to
spearfishing and anchoring, that may adversely affect Flower
Garden resources are overboard trash disposal and the collection
of specimens or souvenirs by divers. Many recreational visitors
to the Flower Gardens discard beer cans, soda bottles and other
items over the side rather than stowing them until they return to
port. Such non-biodegradable litter may remain in place for many
years, impinging upon the site's aesthetic quality and thereby
reducing its recreational value. Plastic items included in this
litter present a hazard to turtles and other creatures that may
ingest or become entangled in them.

The collection of souvenirs and spec1mens is associated with
virtually all recreational diving, but it is particularly
prevalent in coral reef environments because of the abundance of
attractive and removable items. These items, collected typically
for display in private homes, are generally small enough to be
carried underwater easily and are usually aesthetically pleasing
in form or color. They include various types of shells, corals,
starfish, sea urchins, anemones, small shrimp, feather duster
worms, and brightly colored reef fish.
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The most common method of collecting souvenirs and specimens
is simply to grasp them with the hand. However, a range of other
techniques may be employed, depending on the ambitiousness of the
diver and the size or characteristics of the object he wishes to
collect. For example, collectors may use crowbars to pry corals
or shells loose; a block and tackle to raise heavy objects; and
slurp guns, hand nets, or fish-stunning chemicals to capture
small reef fish.

Tropical fish collecting for display in private marine
aquaria is a popular hobby and a growing commercial enterprise
throughout the Gulf of Mexico. A strong market exists in the
Gulf states and throughout the country for small, colorful,
coral-reef fishes. Some collection of tropical fish at the
Flower Garden Banks was reported in the late 1970's (Blood, 1978,
personal communication). Now, growing public awareness of the
regionally unique nature of the Flower Garden Banks could make
them increasingly attractive as a source of aquarium fish.
However, because recreational divers seldom dive deeper than 80
feet, souvenir collection may be generally limited to the
shallower portions of the Flower Garden coral-reef caps.

4. Commercial Shipping

The area surrounding the Banks is transited by commercial
cargo-carrying vessels en route to and from Texas coastal ports.
A major east-west shipping fairway, the "Gulf Safety Fairway,"
passes 6 nautical miles (11 km) south of West Flower Garden Bank.
This fairway leads to Corpus Christi, Texas, and connects with
other fairways serving major Texas and Louisiana ports. One of
these connecting fairways is located some 35 nautical miles (65
km) west of the West Bank and another is located about 45
nautical miles (83 km) east of the East Bank. Although use of
fairways by vessel traffic is not mandatory, traffic pattern data
collected in 1978 indicates that most vessels passing close to
the Banks follow the Gulf Safety Fairway (Naval Ocean
Surveillance Information Center (NOSIC), 1978). The traffic
patterns plotted by NOSIC in 1978 indicated that most of the
vessels using the fairway were traveling between Corpus Christi
and other U.S. ports. The remainder of the commercial vessel
_traffic in the vicinity of the Flower Garden Banks was engaged in
domestic trade involving Lavaca, Point Comfort, and Freeport
(NOSIC, 1978).

5. Anchoring by Large Vessels

The MMS stipulations prohibiting oil and gas development
operations within the no-activity zones apply to anchoring by
vessels engaged in development activities, including platform
service vessels, but anchoring by other vessels remains
unregulated and continues to be a threat to Flower Garden
resources. Further, the MMS stipulations apply merely on a lease
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by lease basis. Both the coral reefs above 150 ft (46 m) depths
and the algal terraces below have been subjected to damage by
ground tackle (anchors, chains, cables) from vessels for many
years. Anchor damage probably began in the late 1800's with the
onset of the commercial snapper-grouper fishery, and it has
become more serious in recent times.

Research groups have reported large tankers anchored on the
reefs as early as 1972 (CSA, 1984). Other more recent sightings
are listed in Table 3. The NICK CANDIES anchoring is the best
documented incident to date (See 6. Research and Education and
Part IV, Section I, B. Environmental Consequences, The Status Quo
Alternative).

Obviously, most anchoring instances have gone, and continue
to go, unocbserved. However, lost anchors, chains and cables are
not uncommon on the Banks and have been encountered repeatedly.
In their numerous traverses of the Flower Gardens by researchers
in a submersible, Bright and Rezak (1976; 1978; Rezak and Bright,
1981) often observed apparent anchor damage in the form of scars
or drags on the bottom. The largest anchor scar found extended
for approximately one mile on the algal terrace at West Bank and
was apparently continuous with a "roadcut-like"™ gouge into the
coral reef (Bright, 1983). Bright notes that anchoring appears
to be increasing in frequency at the Flower Gardens, though there
are no hard data to support this opinion. Vessel traffic is
certainly increasing, due in part to the development of offshore
0il and gas in the area (Bright, 1985b).

6. Research and Education’

Scientific interest in the Flower Garden Banks was expressed
initially in a 1930 paper by A. C. Trowbridge on the Mississippi
Delta. The Banks first appeared on U.S. charts following a 1936
hydrographic survey made by the Coast and Geodetic Survey (now
the National Ocean Survey) along the continental shelf break in
the northwestern Gulf. One year later, Francis Shepard suggested
correctly that the banks mapped during the survey were formed as
a result of salt diapirism. Contour maps of the East and West
Flower Gardens were published by Carsey in 1950.

H. C. Stetson stated in 1953 that the Banks were either
reefs which had kept pace with rising sea level, or salt domes
(diapirs) with thin caps of calcareous organisms. Parker and
Curray dredged coral fragments from the Flower Gardens and in
1956 published another generalized map of the Banks. In the
following year, Nettleton confirmed the salt dome origin for the
West Flower Garden through bottom gravity surveys. Subsequent
studies that included the taking of drill cores have firmly

"Based on Bright, 1985b.
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established that both of the Flower Garden Banks, as well as the
other shelf-edge banks in the region, are salt diapirs.

The true nature of living benthic communities at the Flower
Gardens was uncertain until Dr. Thomas E. Pulley, Director of the
Houston Museum of Natural Science, staged trips to the Flower
Gardens, using SCUBA divers to make observations and photographs
and to collect specimens. In 1961, Dr. Pulley published the
first description of tropical coral reefs occupying the crests of
the Banks. At present, Pulley's extensive collection of Flower
Garden corals and mollusks resides in the Houston museum, where
there is also an excellent display depicting the reef.

In 1969, Levert and Ferguson published a brief review of
previous Flower Garden studies and an account of living reef
facies. At this time, interest in the Flower Gardens as objects
of scientific study was increasing due to Dr. Pulley's activities
in the preceding decade. A doctoral dissertation was produced in
1971 by G. S. Edwards of Texas A&M describing in detail the
geology and sedimentology of the West Flower Garden. The Flower
Garden Ocean Research Center, under the direction of Robert
Alderdice, was created at the University of Texas Medical Branch
in Galveston. The results of studies carried out for the center,
including descriptions of reefal communities to depths exceeding
150 meters, were published in a 1974 book, Biota of the West

Flower Garden Bank, edited by T. Bright and L. Pequegnat.

During the same period it was realized that, because of
their structure, the outer continental shelf banks could well be
associated with commercial deposits of oil and gas. Hearings and
meetings were held by the Department of the Interior in 1973 and
1974, in part for the purpose of identifying the potential
environmental impacts of leasing the sea bed in the vicinity of
the Flower Gardens for petroleum exploration and development.
Drawing upon existing scientific information about the Banks and
advice from researchers then working at the Flower Gardens, lease
stipulations were devised for the reefs. These lease
stipulations have since been further developed and refined.

Another result of the combination of industrial interest in
the offshore banks with concern for their ecological integrity
was a substantial acceleration of environmental research at the
Flower Gardens and neighboring structures. In 1974, the U.S.
Bureau of Land Management (BLM) undertook a modern electronic
positioning project, finally obtaining an accurate position for
the Flower Gardens. BLM established a contract with Texas A&M in
1975 to study the biology, geology and hydrography of the Flower
Gardens and, eventually, 38 other banks in the northwestern Gulf.
This multidisciplinary study, known as the BLM Topographic
Features Study, lasted through 1983 and resulted in the 1985
publication of Reefs and Banks of the Northwestern Gulf of Mexico
by three of the principal investigators, R. Rezak, T. Bright and
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D. McGrail. This book contains the most thorough account to date
of the geological, biological and physical dynamics of the Flower
Gardens and other northwestern Gulf banks. It also contains a
comprehensive bibliography of published literature, reports,
theses and dissertations pertaining to these banks. Bright and
E. Powell, with partial support from SRD, recently studied and
described a unique sulfide-dependent, brine seep ecosystem at the
East Flower Garden Bank. These studies resulted in the discovery
of at least three new species of nematodes, previously unknown to
science.

During a survey conducted immediately after the damage
caused by the NICK CANDIES anchoring in 1983 (see 5. Anchoring by
Large Vessels), precise positions were determined, 16 mm motion
picture film of the damage was shot, and numerous still
photographs were taken. In addition, repetitive photographic
transects and quadrants were established, marked and sampled
within and adjacent to the damaged area. These observations
served as a basis for the initial damage assessment (CSA, 1984)
(see Part IV, Section I, B. Environmental Consequences, The
Status Quo Alternative). In 1985-1986, Gittings and Bright,
supported by SRD, again surveyed the site to assess the recovery
of the coral. The data from this survey were analyzed in
comparison with damage assessment data collected two years
earlier. The study found that all corals for which growth rates
were measured appeared to be regrowing and that encrusting growth
rates along damaged coral borders may be more rapid than growth
rates along non-damaged borders.

As an educational resource, the Flower Gardens has served as
the study area for the thesis or dissertation research of at
least 15 graduate students from regional universities, including
the University of Texas, Texas A&M, University of Houston, and
the University of Southwestern Louisiana. Video tapes, movies
and photographs made at the Flower Gardens have provided material
for lectures at educational institutions and presentations to a
variety of interest groups and for educational T.V. shows and
video news features as well.

The Flower Gardens' unique position as the northernmost
tropical coral reefs on the Atlantic continental shelf, combined
with their isolation from other comparable reef systems by some
300 nautical miles of open ocean will insure continued interest
in them by researchers. Studies of the Flower Garden reef
communities may improve our knowledge of the effects of isclation
and near-stressful environmental conditions on such factors as
coral recruitment, growth and mortality, reef community structure
and diversity, and the extent to which reef systems can tolerate
the effects of man's increasing activity on the outer continental
shelf. If for no other reason, their protection is justified
because of their value as a scientific resource.
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7. Ocean Incineration

Ocean incineration is regulated by the U.S. Environmental
Protection Agency (EPA) pursuant to Title I of the Marine
Protection, Research, and Sanctuaries Act of 1972, as amended (33
USC 1401 et seq). The EPA has designated one deepwater disposal
area in the Gulf of Mexico as a site for the incineration of
toxic wastes. The disposal site, located about 50 nautical miles
(100 km) south of the Banks (see Figure 3, p. 15), was designated
in 1976 for the incineration of hazardous wastes for a five year
period (41 FR 39319 (1976)). It was subsequently redesignated by
EPA in 1982 for continuing use (47 FR 17817). Burning operations
require an EPA permit, but currently no permit applications will
be reviewed until promulgation of the final ocean incineration
regulations. The site is described in 40 C.F.R. 228.12(b) (1)
(MMS, 1987).

8. Military Activity

The boundary of Military Warning Area W-602 is located just
southwest of the proposed Flower Garden Banks National Marine
Sanctuary. Military operations within warning areas in the Gulf
include carrier maneuvers, missile testing, rocket firing, pilot
training, air-to-air gunnery, air-to-surface gunnery,
minesweeping operations, submarine operations, air combat
maneuvers, aerobatic training, missile testing and development,
and instrument training (MMS, 1987).
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Section IIT: ACTION PLAN

A. Overall Management and Development

The long-term protection of resources is the highest
management priority for this plan. Ensuring the protection of
Sanctuary resources depends on several factors affecting the
feasibility of proposed programs and actions. Factors affecting
management of the proposed Sanctuary include: its depth and
location; its proximity to hydrocarbon development operations and
shipping lanes; and the need to coordinate the responsibility for
comprehensive management of the site with other authorities.
These factors are discussed briefly below.

Visitor use of the Flower Garden Banks is severely limited
by their distance from shore and conditions at sea. These
conditions also present special problems for enforcement efforts
and research and educational activities. Because of these
constraints, and the nature of actions planned for the proposed
Sanctuary, there is no need for a permanent, on-site Sanctuary
management structure. Management of the proposed Flower Garden
Banks National Marine Sanctuary will be the function of a
sanctuary manager assisted by a small staff.

Understanding the population dynamics of Flower Garden Banks
biota on a continuing basis and their interrelation with man's
activities in the area is of prime importance in protecting these
resources. The management plan calls for a research effort to
assess the impact of various human activities on Flower Garden
Banks ecological communities and the ability of these communities
to recover from the effects of anchor damage and other injuries.
Management oriented research studies will provide Sanctuary
management with a basis for assessing the need for additional
measures to protect and manage the Flower Garden Banks resources.

Interested organizations and the public in general will play
an important role in attaining resource protection goals in the
Sanctuary. Interpretation programs fostering public
understanding and support for Sanctuary regulations and
objectives are inherent in the plan's concept. The
interpretation program will depend largely on publications and
exhibits that convey the significance of the Sanctuary's
resources and the importance of following its regulations.

The management plan proposes actions tailored to the
specific issues affecting the Sanctuary. The plan recognizes the
need for a balanced approach reflecting the multiple use
character of the area as well as resource protection priorities.
Implementation of this plan will entail cooperation and
coordination among several agencies including NOAA, the U.S.C.G.,
the DOS, and the DOI. Because of the proximity of drilling and
production operations to the Banks, and the site's relative
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isolation, the cooperation of 0il and gas industry operators will
be solicited to assist in cost-effective, on-site management
activities.

The plan is designed to guide management of the proposed
Flower Garden Banks National Marine Sanctuary for the first five
years after implementation. During this period, management
initiatives will generally fall into three basic program areas:
Resource Protection, Research, and Interpretation. The remainder
of this section describes guidelines and initiatives for each
program area.

B. Resource Protection
1. General Context for Management

The proposed designation of the Flower Garden Banks as a
national marine sanctuary focuses attention on the value of the
area's resources. To ensure that these resources are protected,
the Sanctuary resource protection program includes: (1)
coordination of policies and procedures among the agencies
sharing responsibility for resource protection; (2) participation
by other agencies and organizations in the development of
procedures to address specific management concerns (i.e.,
monitoring and emergency-response programs); and (3) the
enforcement of Sanctuary requlations in addition to those
regulations already in place.

2. Designation Document and Sanctuary Regulations

A summary of the existing regulatory regime in the area of
the proposed Flower Garden Banks National Marine Sanctuary is
included in Part III--The Status Quo Alternative. The proposed
Designation Document (Appendix I) describes the relationship
between Sanctuary designation and other regulatory programs. The
proposed Designation Document also includes:

O a list of activities subject to regulation now or in the
future;

O provisions for additional regqulations, as necessary.

To ensure protection of Sanctuary resources and qualities
and conserve the Flower Garden Banks habitat, NOAA proposes
requlations governing: exploration for, development, or
production of o0il, gas or minerals; anchoring or otherwise
mooring; discharging or depositing materials or other matter;
alteration of the seabed; possessing various marine resources:
injuring or taking or attempting to injure or take Sanctuary
resources; possessing or using explosives or releasing electrical
charges; feeding fish; and possessing (except while passing
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without interruption through the Sanctuary) or using fishing gear
except conventional hook and line gear. (This is a summary. See
the regulations themselves for specifics.) NOAA alsoc proposes,
for areas of the Sanctuary where oil, gas, and mineral activities
are allowed (i.e., outside the no-activity zones), a requirement
to shunt all drilling cuttings and fluids to the seabed through a
downpipe that terminates an appropriate distance, but no more
than ten meters, from the seabed. A more detailed summary of
these regulations iS found in Part III, Section II A.

3. Contingency Plans for Major Emergencies

The resources of the proposed Flower Garden Banks National
Marine Sanctuary are susceptible to natural and human-related
changes. Many of these changes are gradual and can be detected
only through long-term monitoring of various environmental and
biological indicators. However, certain changes in conditions
(due to an accidental oil spill, for example) could seriously
impact resources and present severe health and safety hazards.

Under the National Contingency Plan for the removal of oil
and hazardous substances, remedial action to control or remove
such material is the responsibility of Regional Response Teams
acting through an On-Scene Coordinator and a Regional Response
Center. The Galveston Marine Safety Office, 8th USCG District
provides on-scene coordination and Regional Response Center
facilities for response to oil or hazardous substance spills in
the area of the Flower Garden Banks.

To provide further protection to Flower Garden Banks
resources, the SRD will assess and monitor the state of
preparedness as it relates to the Sanctuary. This action will
entail exchanging information with government and industry
response teams and seeking their support in assessing detection
and clean-up capabilities that can be used to protect Sanctuary
resources.

A SRD-level contingency and emergency-response plan is now
under preparation. After its completion, a Sanctuary-specific

contingency and emergency-response plan will be prepared. This
plan will:

O describe emergency response procedures and coordination
requirements;

0 outline procedures for emergency research; and
0 provide damage assessment gquidelines.
In conjunction with this plan, agreements may be formulated

to improve spill detection programs and augment containment
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capabilities (i.e., with additional equipment, personnel, and
deployment plans).

4. Encouraging Compatible Use of the Sanctuary

Encouraging the public to use the Sanctuary in ways that are
compatible with the protection of significant resources is an
important aspect of the resource program. SRD will encourage
compatible visitor use by undertaking the following:

O Monitoring commercial and recreational activities in the
Sanctuary and encouraging other agencies to do so to detect
incidents of particular management concern;

0 Exchanging information on commercial and recreational
activities in the Sanctuary:;

O Consulting with other agencies on policies and
proposals for the management of activities which may
affect protection of Sanctuary resources; and

O Displaying Sanctuary boundaries on nautical charts
with a notice summarizing Sanctuary requlations
governing anchoring and vessel discharges.

O Developing brochures and other information materials
for the purpose of enhancing public awareness of the
Sanctuary's resources and their need for protection.

Monitoring and information exchange programs are dealt with
further under research (Subsection C). The development of
informational materials is discussed further under interpretation
(Subsection D).

5. Surveillance and Enforcement

The greatest problem in the enforcement of Sanctuary
regulatlons to protect Flower Garden Banks resources will be
surveillance. Neither NOAA nor the USCG has the resocurces to
conduct systematic surveillance and enforcement operations to
ensure compliance with Sanctuary regulations. However, both the
USCG and the MMS conduct operations in the area. The USCG may be
able to provide limited surveillance in conjunction with multi-
mission, surface or aerial operations. MMS inspectors,
traversing the area to monitor o0il exploration and production
operations, may occasionally be able to provide information
useful in identifying and prosecuting violators of Sanctuary
regulations. Additional surveillance information could be
provided by personnel working on offshore platforms and by boat
operators in the area. NOAA plans to initially rely on observers
from other agenc1es and cooperating organizations, including
excursion and service boat operators, to provide surveillance
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information. Suspected violations will be reported to the
Sanctuary Manager, who will investigate the reports and take
appropriate action. Emphasis will be placed on responding to
reports of violations and pursuing enforcement actions. The
reporting of violations by vessels at the site will be
facilitated by putting violation reporting instructions in the
notice on nautical charts.

The enforcement program is expected to be sufficiently
strong to deter widespread violation of Sanctuary regulations.
However, because of the remoteness of the site, compliance with
regulations is dependent more than usual on effective information
transfer, coupled with the cooperation of users. Information
development and dissemination will therefore be a high priority
to engender voluntary compliance with Sanctuary regulations.

(a) Public Education and Information

Because the most effective enforcement is prevention, the
Sanctuary interpretation program will make every effort to inform
visitors of the need to use the Sanctuary environment wisely.
Much of this effort will involve the preparation of easily
understood brochures and other materials on Sanctuary
regulations, and the reasons for them. These materials will be
made available to all Sanctuary users, principally through
information centers and outreach programs.

(b) Planning and Coordination

Information obtained through the research program and
surveillance and enforcement efforts on Sanctuary use patterns,
frequently occurring violations, and potentially sensitive
resources will be evaluated periodically by the Sanctuary Manager
to assess the adequacy of surveillance efforts.

C. Research
1. General Context for Management

Effective management of the Flower Garden Banks National
Marine Sanctuary requires the inauguration of a Sanctuary
research program that addresses management issues. Research
funded by the SRD will be directed toward improving knowledge of
the Sanctuary's environment and resources and how they may be
affected by various types of human activity. SRD=-sponsored
research at the Flower Garden Banks will be planned and monitored
through the headquarters office. To avoid duplication of effort
and achieve maximum benefits from the research, SRD will
coordinate its research efforts with those of MMS and other
agencies. The general direction of the research program and the
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process for preparing an annual Sanctuary Research Plan is
discussed below.

2. Framework for Research

The research program consists of three generic project
categories:

O Baseline studies to gather additional data on the
features and processes of the ecosystem and to describe
the pattern of human activity in the Sanctuary:;

O Monitoring to document changes in environmental
quality, ecology, and human activity:; and

O Analysis and prediction studies to determine the
causes and effects of environmental and ecological
changes.

Each of these categories is described in more detail below:
(a) Baseline Studies

A considerable body of scientific baseline information on
the Flower Garden Banks has been produced by the research studies
of the past 30 years (see Part II, Section II. C. 6. and Part
VII). However, improved, management-oriented, baseline
information is needed on such factors as the characteristics and
environmental effects of user activities. For example, more
needs to be known about vessel traffic patterns in the area and
the type and intensity of recreational use. A particularly
worthwhile study would be an assessment of the effects of
recreational~vessel anchoring on coral at various projected use
levels to provide data needed in evaluating alternative mooring
systems.

With respect to scientific research, studies of active salt
diapirism, associated faulting, and consequent uplift or sinking
of the reefs could be important as basic research, and therefore
of interest to other funding agencies. Such studies could also
generate data on geological processes that may affect coral
growth, recruitment and survival as well as biotic zonation,
community structure and similar ecological relationships of
interest in managing the resources. Other research opportunities
include studies of the sulfide-dependent, brine seep ecosystem at
East Flower Garden Bank, which could result in a better
understanding of similar systems existing elsewhere.

Although the potential for research at the Flower Garden
Banks remains substantial, research at the sites has been, and
will continue to be, relatively expensive because of the need for
comparatively large research vessels and because research divers
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must operate at depths in excess of 65 ft (20 m). The use of
submersibles, one of the most effective research tools for sites
such as the Flower Garden Banks, is especially costly.

(b) Monitoring

Effective sanctuary management requires a continuing program
of data collection on natural processes and human activities that
may modify the environment or the ecology within a sanctuary.
These data must provide an understanding of what is happening to
the resources and an indication of their relative health.
Properly implemented, monitoring results in data indicative of
the health of resources and provides the means for detecting
environmental and ecological trends.

The Sanctuary research program should include monitoring
studies of discharges from offshore o0il and gas operations in the
area and studies to monitor the dynamics of species recruitment,
growth, mortality, abundance, distribution and competition for
space on the coral and algal reefs capping the Banks. Changes in
these processes, especially as they relate to the dominant corals
and calcareous algae, could indicate the existence of natural or
man-caused threats to Bank resources.

(c¢) Analysis and Prediction

In addition to baseline research and monitoring, the
Sanctuary research pregram will include studies, as needed, to
analyze the causes and consequences of changes in the ecosystem
and to predict the effects on it of new or more intense human
activity in the area. Such studies will be concerned with the
investigation of specific problems or issues affecting the status
of resources. A study of this type was recently supported by the
SRD to assess the recovery of coral on East Flower Garden two
years after the infliction of anchor damage to the reef by the
anchoring of the NICK CANDIES (see Part II, Section II, C. 5, 6,
and 7).

Analysis and prediction studies could be useful in resolving
a number of management problems that might arise after Sanctuary
designation. For example, if the monitoring program indicates
that a substantial increase in recreational boat anchoring on the
reefs 1is causing unforeseen damage to the coral, a study could be
initiated to determine the need for further restrictions on
anchoring and to evaluate the risks and advantages of implanting
additional mooring buoys.
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3. Selection and Administration of Research Projects

To ensure that projects considered for funding by the SRD
are directed to the resolution of management issues and concerns,
the Sanctuary Project Manager will follow procedures developed by
SRD to ensure that each Sanctuary's research program is
consistent with National Marine Sanctuary Program policies.

These procedures include: preparing an annual Sanctuary Research
Plan (SRP)} and monitoring the progress of research in the
Sanctuary.

(a) Preparing an Annual Plan

Each year a SRP will be prepared for the Flower Garden Banks
National Marine Sanctuary. The SRP will then be incorporated
into a national plan that includes annual plans for each
sanctuary. Steps involved in the annual planning process
include:

0 Management igsues for the Sanctuary with supporting
evidence or rationales are identified and listed.

O Research priorities based on the list of management issues
are established. The most important factors to be
considered in establishing annual research priorities will
be the following:

(1) Immediate or evolving management issues
that may be resolved through directed
research projects;

(2) The prospects of research already in
progress; and

(3) The availability of funds, instruments
and equipment for research support.

0 Research workshops are held on an occasional basis to
facilitate the identification of research problems.
After the management issues and research priorities are
developed, a draft SRP is prepared.

O The draft SRP is circulated by the SRD for peer
review.

O A final SRP is prepared. This SRP includes documentation
of how each project meets the national selection criteria.
The final SRP is then incorporated by SRD into a National
Sanctuary Research Plan. The highest ranking research
projects are selected from the national plan for funding.
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0 A research announcement and request for proposals

(RFP) is prepared. The announcement discusses management
concerns and summarizes past and on-going research. Its
purpose is to solicit proposals from the scientific
community for specific research to carry out the SRP.

If research proposals include activities that are prohibited
by Sanctuary regulations, a permit to conduct these activities
may be issued by NOAA, or it may be determined that all or part
of the activities should be conducted outside the Sanctuary. As
noted earlier, coral collection is allowed only for research or
educational purposes and requires the issuance of a permit. The
pernit must specify the type and amount of coral to be taken, as
well as the location and time of intended collection. A report
of the collecting procedure and results is required after the
project has been completed. Research also may require additional
research permits from other agencies.

(b) Research Supervision

The Sanctuary Project Manager will monitor the performance
of research projects and Keep records of research underway,
equipment being used on site, frequency of researchers' visits,
and progress to date. Performance reports and draft and final
technical reports will be required as well as conformance to
schedules outlined under the terms of the contract. Draft
technical reports may be reviewed by recognized scientists and
resource managers before approval by the SRD. oOutstanding
project reports will be published by the SRD in its Technical
Report Series.

4. Information Exchange

Direct SRD funding for research is limited. To complement
directly funded research, the SRD will encourage research funded
from other sources particularly where it supports Sanctuary
management objectives. In this regard, the SRD will make
available to other agencies and private institutions current
Sanctuary resource data obtained from past and ongoing research
projects.

D. Education
1. General Context for Management

Increased public understanding and appreciation of the
natural value of Flower Garden Bank resources is essential for
their protection. The interpretation program for the Flower
Garden Banks Natiocnal Marine Sanctuary will be focused on
improving public awareness of the Sanctuary and its resources and
of the Sanctuary regulations designed to protect them.
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2. Interpretation Opportunities and Programs

The type of information to be conveyed to the public about
the Flower Garden Banks is similar to that offered in relation to
other habitat-oriented marine sanctuaries. The primary
difference relates to the distance from shore of the Flower
Garden Banks and the concomitant need to provide information to
user groups whose activities could have an adverse impact on
Flower Garden resources or who may otherwise play a role in
resource protection.

Educational programs for the Flower Garden National Marine
Sanctuary will fall into three broad categories: interpretation
for visitors to the site, interpretation for visitors to
information centers, and outreach programs by Sanctuary
personnel.

(a) Site Visitor Programs

Interpretation for visitors to the Flower Garden Banks will
consist of written material describing the Sanctuary and
explaining its regulations. Information materials will be
available at information centers (see (b), below) and will also
be sent to excursion boat operators known to have an interest in
taking groups to the Flower Garden Banks.

(b) Information Center Programs

Information on the Flower Garden Banks, consisting of
displays, video sequences, or brochures and other literature will
be made available at selected information centers in coastal
Texas and Louisiana. SRD is evaluating such information outlets
for Texas, including Padre Island National Seashore; Aransas
National Wildlife Refuge; Texas A&M Sea Grant Marine Information
Service; the Houston Museum of Natural Science; the Texas
Aquarium; and Texas State Coastal Parks such as Sea Rim,
Galveston Island, and Mustang Island. Similar outlets will be
considered for establishment at such Louisiana sites as McNeese
University in Lake Charles; Louisiana Universities Marine
Consortium in Cocodrie; Louisiana Nature and Science Center and
the New Orleans Aquarium in New Orleans; Louisiana Department of
Wildlife and Fisheries' Natural Heritage Program; Department of
Natural Resources' Coastal Management Division; and LSU's Sea
Grant Program in Baton Rouge.

(c) Outreach Programs

The outreach program will stress efforts to provide
information to special-interest groups and industry associations
that present a potential threat to Flower Garden Banks resources
or that may otherwise play a role in resource protection. The
major targets of outreach efforts will be merchant vessels bound
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to and from Corpus Christi, Houston and New Orleans and other
nearby ports; the crews of offshore platforms and platform
service vessels based largely in Morgan City, Louisiana; and
commercial fishermen operating primarily out of Pensacola,
Florida.

Other projects will include the preparation of brochures,
films, slides, and other materials for use in educational
presentations in the school systems, by private organizations and
the media. For example, numerous high quality video tapes and
photographs from all depths at the Flower Garden Banks are
available through the Texas A&M Department of Oceanography.

These could be used effectively to construct presentations on
such themes as biotic community structure and distribution; the
snapper—-grouper fishery; the brine seep ecosystem; salt daipirism
and the geologic origin of the Banks; oil and gas operations;
sport diving; and research, including the use of research
submersibles.
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Section IV. Administration

A. Administrative Framework

This section of the management plan describes the roles of
the agencies that will be involved in Sanctuary management,
proposes strategies to coordinate their activities, and provides
for periodic evaluation of the effectiveness of the management
plan. Sanctuary management consists of three functions: resource
protection, research, and interpretation. Administration
oversees these functions and establishes who is responsible for
implementing specific programs. The administrative framework
also ensures that all management activities are coordinated.

The SRD is responsible for the overall management of the
proposed Flower Garden Banks National Marine Sanctuary. The SRD
coordinates its on-site activities with the U.S. Coast Guard
(USCG), the Minerals Management Service (MMS), and the Department
of State. The general administrative role of each agency is as
follows.

1. Sanctuaries and Reserves Division

The National Marine Sanctuary Program is administered by the
SRD. A site-specific management plan is prepared for each
sanctuary to ensure that on-site activities in resource
protection, research, and interpretation are coordinated and
consistent with sanctuary goals and objectives.

The SRD establishes policies and procedures in response to
specific issues in the Flower Garden Banks National Marine
Sanctuary and develops a sanctuary budget setting out
expenditures for program development, operating costs, and
staffing. Funding will be reviewed and adjusted annually to
reflect the priorities and requirements of the National Marine
Sanctuary Program and evoclving conditions at the Flower Garden
Banks. Detailed SRD responsibilities are listed below.

The Sanctuary Manager for the Flower Garden Banks reports
directly to the SRD. The Sanctuary Manager has responsibility
for all day-to-day activities affecting the Sanctuary and is its
primary spokesperson.

2. U.S. Coast Guard

The USCG is responsible for enforcing all Federal laws in
navigable waters under U.S. jurisdiction. The USCG also manages
operations for the control and removal of o0il and hazardous
substances resulting from offshore spills and is responsible for
regulating vessel traffic and maintaining boater safety,
including the coordination of rescue operations.
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3. Minerals Management Service

The MMS is charged with the management of OCS hydrocarbon
and mineral exploration, development and production. This
responsibility includes the formulation and enforcement of
special lease stipulations designed to protect specific
geological and biological features.

4. Department of State

The Department of State provides policy guidance on
activities involving foreign policy issues and international law.

B. Resource Protection: Roles and Responsibilities

1. Sanctuaries and Reserves Division
(a) Develops funding priorities for resource protection;

(k) Develops and monitors the effectiveness of interagency
agreements for surveillance and enforcement and negotiates
changes where required;

(c) Develops contingency and emergency-response plans and,
based on these plans, negotiates applicable interagency
agreements;

(d) Monitors the effectiveness of existing Sanctuary
regulations and promulgates changes where necessary;

(e) Coordinates efforts to manage and protect Sanctuary
resources with other Federal and international agencies and
with public and private organizations; and

(f) Evaluates overall progress toward the resource
protection objectives of the National Marine Sanctuary
Program.

2. U.S. Coast Guard

(a) Enforces all Federal laws in the Sanctuary as the
availability of enforcement personnel and resources permits;
and

(b) Provides on-scene coordination and Regional Response
Center facilities under the National Contingency Plan for
the removal of oil and hazardous substances in the event of
a spill that threatens the Sanctuary.
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3. Minerals Management Service

(a) Enforces lease stipulations in the Flower Garden Banks
area, including the prohibition of anchoring on the reefs by
o0il and gas production service vessels.

4, Department of State

(a)

Provides counsel to ensure that regqulatory
proscriptions are applied against foreign persons and
foreign-flag vessels in accordance with international
law and applicable international conventions.

C. Research: Roles and Responsibilities

1-

(a)

(b)

(c)
(d)

(e)

(£)
(9)

Sanctuaries and Reserves Division

Prepares an annual Flower Garden Banks Sanctuary
Research Plan (SRP) based on management requirements
and research continuity:;

Prepares an annual National Research Plan (NRP) and
budget based on the SRP's of individual sanctuaries and
in accordance with priorities determined at the
national level;

Sets dates for procurement based on the NRP;

Administers interagency agreements and contracts for
research;

Monitors research activities in the Sanctuary and
coordinates Sanctuary research program with research
activities sponsored by MMS and other agencies;

Reviews all interim and final research reports; and

Issues permits, through OCRM, for research activities
to ensure consistency with Sanctuary regulations and
provides for additional technical review where
necessary.

2. Minerals Management Service

(a)

Sponsors research in support of the OCS leasing

program.
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D. Interpretation: Roles and Responsibilities

1.

Sanctuaries and Reserves Division

(a)

(b)

(c)

(d)

(e)

(£)

Prepares an annual list of priorities for
interpretation and an annual budget;

Administers interagency agreements and contracts for
interpretation;

Encourages local and regional organizations to
participate in Sanctuary interpretation;

Disseminates information about the National Marine
Sanctuary Program and the Flower Garden Banks National
Marine Sanctuary;

Evaluates progress towards accomplishing objectives for
interpretation, adjusting long-term priorities
accordingly; and

Issues permits, through OCRM, for education activities
to ensure compliance with Sanctuary regulations and
provides additional technical review where necessary.

General Administration: Roles and Responsibilities

Sanctuaries and Reserves Division

(a)

(b)

(c)
(d)

(e}

(f)

(9)

Ensures that the Sanctuary is operated in a manner
consistent with established National Program policies
and with applicable national and international laws;

Formulates long-term management plans for the Sanctuary
and revises them as necessary;

Directs the implementation of the management plan;

Identifies, analyzes, and resolves Sanctuary management
problems and issues;

Coordinates Sanctuary management with Federal agencies,
organizations and private citizens;

Evaluates the effectiveness of Sanctuary management and
regulatory measures;

Prepares a program budget for the Sanctuary; and
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(h) Provides funding for overall Sanctuary management and
administration.

F. Staffing Levels

The management of the Flower Garden Banks National Marine
Sanctuary will rely during the first year on a Sanctuary Manager
assisted by a secretary. An Assistant Sanctuary Manager will be
employed during the second year of operation. The details of
further staffing will be determined during the first two years of
operation. However, it is anticipated that additional support
and technical staff will eventually be needed on a part-time or
seasonal basis. Such personnel may include enforcement rangers
and part-time or seasonal interpretation or education specialists
to staff excursion-boat cruises and information centers and to
provide outreach services.

G. Visitor Center Facilities

Sanctuary information distribution points will be
established at suitable locations in the Texas and Louisiana
coastal regions (See Section III, D).
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PART III: ALTERNATIVES INCLUDING THE PREFERRED ALTERNATIVE

In evaluating the proposal to designate the Flower Garden
Banks National Marine Sanctuary, NOAA has analyzed institutional,
boundary, requlatory, and management alternatives in terms of
achieving optimum protection of the ecosystem, improving
scientific knowledge of the area and promoting public
understanding of the value of Bank resources. This section
describes the alternatives considered in the evaluation process.
Part IV describes the environmental consequences of the
alternatives described below.

The fundamental choice of alternatives is between the two
institutional alternatives: (1) no action or continuing the
status quo and (2) the preferred alternative, Sanctuary
designation, as a complementary measure to existing programs.
Boundary, management and regulatory alternatives are considered
in the context of the preferred institutional alternative.

Section I: The Status Quo Alternative

The proposed Flower Garden Banks National Marine Sanctuary
is located well beyond the limits of state authority and is
therefore wholly under the jurisdiction of Federal statutes. The
Federal agencies with primary existing responsibilities in the
area of the Flower Garden Banks are the Minerals Management
Service (MMS) of the Department of the Interior; the National
Marine Fisheries Service (NMFS) of NOAA, Department of Commerce;
the U.S. Coast Guard (USCG) of the Department of Transportation;
and the Environmental Protection Agency (EPA). This section will
review the responsibilities of these agencies in the Flower
Garden Banks area. Additional information on existing
authorities is provided in Appendix II.

The MMS is responsible for regulating activities associated
with offshore 0il and gas exploration and development in
accordance with the provisions of the Outer Continental Shelf
Lands Act. The MMS has established biological lease
stipulations, applied on a lease-by-~lease basis, to mitigate the
potential impact of o0il and gas exploration and development
activities on high relief banks of the Gulf of Mexico OCS. The
stipulations include the establishment of no-activity zones to
protect the biological resources of the Flower Garden Banks. The
no-activity zones are somewhat larger than the areas over the
Banks encompassed by the 100 meter isobaths.

Current lease stipulations provide that no oil development
activities, including anchoring or the emplacement of structures,
drilling rigs, or platforms, are allowed within the no-activity
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zones. Thus the anchoring prohibition applies only to activities
associated with MMS-regulated OCS oil and gas development. Lease
stipulations for development operations within the four-nautical
mile zones extending beyond the no-activity zones require
shunting all drill cuttings and drilling fluids from development
operations to the bottom through a downpipe that terminates an
appropriate distance, but no more than 10 meters, from the
bottom.

The NMFS is charged, under the Magnuson Fishery Conservation
and Management Act, with approving and enforcing fishery
management plans (FMPs) prepared by regional fishery management
councils. The NMFS relies heavily on the USCG for enforcement
operations. Flower Garden Banks resources regulated by FMPs
include coral and coral reefs and reef fish. The FMP for coral
and coral reefs is particularly important in the present
regulatory regime. The regulations implementing the FMP for
coral and coral reefs establishes a Habitat Area of Particular
Concern (HAPC) at the Flower Garden Banks. The boundaries of
this HAPC is the 50 fathom (300 foot) isobath around each Bank.
Within the HAPC, fishing for coral and the use of toxic chemicals
to collect fish or other marine organisms is prohibited except as
authorized by a scientific or educational permit under the FMP
reqgulations. Fishing with bottom longlines, traps, pots or
bottom trawls is also prohibited. 50 CFR Part 638.

The regulations implementing the FMP for reef fish resources
of the Gulf of Mexico, 50 CFR Part 641, set bag and size limits,
place restrictions on the use of certain types of fishing gear,
and establish reporting and permit systems. They also prohibit
the use of poisons and explosives to take reef fish; however,
they allow powerheads to be used outside of stressed areas (the
Flower Garden Banks are not a stressed area for reef fish.) They
also prohibit vessels in the reef fish fishery from possessing on
board any dynamite or similar explosive substance.

The USCG, in addition to its enforcement of fishing and
other regulations, is responsible for enforcing regulations under
the Clean Water Act, the Act to Prevent Pollution From Ships and
the 0il Pollution Act of 1990, which regulate discharges of oil,
hazardous substances and other pollutants. The USCG is also
" responsible for coordinating spill response activities under the
National Contingency Plan and for regulating vessel traffic,
maintaining boater safety, and conducting search and rescue
operations.

EPA administers the National Pollutant Discharge Elimination
System (NPDES) under the authority of the Clean Water Act. The
NPDES permit for discharges near the Flower Garden Banks and
other topographic features requires no operational restrictions
on discharges as long as the MMS bioleogical stipulations,
establishing no-activity zones and requiring shunting in buffer
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zones beyond, are in effect. If these stipulations cease to be
applied, EPA may require a variety of restrictions, including
limitations on discharge rates or a full prohibition on
discharges.

EPA also has regulatory responsibilities with regard to
ocean dumping. Title I of the Marine Protection, Research, and
Sanctuaries Act prohibits the transportation of materials from
the United States for the purpose of dumping them into ocean
waters without a permit from EPA (the Corps of Engineers in the
case of dredged materials).

Under the status quo alternative, existing activities and
controls would continue as presently administered. These
regulatory activities are not performed in the context of a
comprehensive management plan, and there are no restrictions on
anchoring by vessels other than those associated with OCS o0il and
gas development operations (see Part IV, Section I, B.
Environmental Consequences, Status Quo Alternative).
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Section II: Designation as a National Marine Sanctuary

This alternative, NOAA's Preferred Alternative, proposes to
designate the East and West Flower Garden Banks as a national
marine sanctuary, in accordance with the provisions of Title III
of the Marine Protection, Research, and Sanctuaries Act of 1972,
as amended (16 U.S.C. 1431 et seq.). The alternative is
detailed in Part II of this document, the Sanctuary Management
Plan. Through the management plan and the implementing
regulations (Appendix I), this alternative protects the Banks'
resources and vital habitat, offers research opportunities, and
provides for an interpretation program to enhance public
awareness of the Flower Garden Banks. This program is not
possible under any of the existing institutional structures
alone.

The preferred boundaries, Alternative 1, were selected
because they roughly encompass the depth of reef-building
organisms. These boundaries are somewhat larger than the MMS no-
activity zones, and larger than the HAPC established by the Coral
Fishery Management Plan. They encompass the present boundaries
of the MMS no-activity zones, rounded out to allow easy
identification of the boundaries of the Sanctuary for enforcement
purposes. The management and regulatory alternatives included in
Alternative 1 were selected because they are more cost-effective
than other alternatives and conform closely to the goals of the
National Marine Sanctuary Program.

The preferred alternative will cost some $200,000 per year
or $650,000 over five years. Approximately one-half of these
funds will be allocated to research and one-half to resource
protection and interpretation.

A. Requlatory/Boundary Alternatives

A number of regqulatory/boundary options were identified in
the evaluation process. These options were narrowed to three
regimes, which were then considered in terms of (1) the
distribution of living resources requiring protection;

(2). regulatory issues; and (3) management concerns.

1. Regulatory/Boundary Alternative 1

This alternative, the preferred alternative, establishes a
sanctuary of 41.70 square nautical miles (143.02 square
kilometers), 19.20 square nautical miles (65.85 square km) at the
East Bank and 22.50 square nautical miles (77.17 square km) at
the West Bank (Figure 14). As stated above, the alternative
encompasses the no-activity zones established by MMS at each of
the Flower Garden Banks (see Section I, Status Quoc Alternative).
The Sanctuary boundaries, however, have been rounded out to allow
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easy identification of areas managed under the Sanctuary for
enforcement purposes.

Under this alternative, fourteen prohibitions and one
affirmative requirement would apply to activities that NOAA has
determined might adversely impact sanctuary resources and
qualities. The fourteen prohibitions are:

(1) Exploring for, developing or producing oil, gas or
minerals within a no-activity zone.

(2) Anchoring or otherwise mooring within the Sanctuary a
vessel greater than 100 feet (30.48 meters) in registered
length.

(3) Anchoring a vessel of less than or equal to 100
feet (30.48 meters) in registered length within an area of
the Sanctuary where a mooring buoy is available.

(4) Anchoring a vessel within the Sanctuary using more than
fifteen feet (4.57 meters) of chain or wire rope attached to
the anchor.

(5) Anchoring a vessel within the Sanctuary using anchor
lines (exclusive of the anchor chain or wire rope permitted
by (4) above) other than those of a soft fiber or nylon,
polypropylene, or similar material.

(6) Discharging or depositing, from within the boundaries
of the Sanctuary, any material or other matter except:

(1) fish, fish parts, chumming materials or bait used
in or resulting from fishing with conventional hook and
line gear in the Sanctuary;

(ii) biodegradable effluents incidental to vessel use
and generated by marine sanitation devices approved in
accordance with Section 312 of the Federal Water
Pollution Control Act, as amended, 33 U.S.C.§ 1322;

(iii) water generated by routine vessel operations
(e.q., cooling water and deck wash down, and graywater
as defined by Section 312 of the Federal Water
Pellution Control Act, as amended, 33 U.S.C. § 1322)
excluding bilge pumping; or

(iv) engine exhaust.
The p;ohibitions in this paragraph (6) would not apply to
the discharge, in areas of the Sanctuary outside the no-
activity zones, of drilling cuttings and drilling fluids
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necessarily discharged incidental to the exploration for,
development of, or production of 0il or gas in those areas
unless such discharge injures a Sanctuary resource or
quality. (See below for the shunting requirement applicable
to such discharges.)

(7) Discharging or depositing, from beyond the boundaries
of the Sanctuary, any material or other matter, except those
listed in paragraph (6) (i)-(iv) above, that subsequently
enters the Sanctuary and injures a Sanctuary resource or
quality.

(8) Drilling into, dredging or otherwise altering the
seabed of the Sanctuary (except by anchoring); or
constructing, placing or abandoning any structure, material
or other matter on the seabed of the Sanctuary.

(9) Injuring or removing, or attempting to injure or
remove, any coral or other bottom formation, coralline algae
or other plant, marine invertebrate, brine-seep biota or
carbonate rock within the Sanctuary.

(10) Taking any marine mammal or turtle within the
Sanctuary, except as permitted by regulations, as amended,
promulgated under the Marine Mammal Protection Act, as
amended, 16 U.S.C. §§ 1361 et seq., and the Endangered
Species Act, as amended, 16 U.S.C. §§ 1531 et seq.

(11) Injuring, catching, harvesting, collecting or feeding,
or attempting to injure, catch, harvest, collect or feed,
any fish within the Sanctuary by use of bottom longlines,
traps, nets, bottom trawls or any other gear, device,
equipment or means except by use of conventional hook and
line gear.

(12) Possessing within the Sanctuary (regardless of where
taken, collected, caught, harvested or removed), except for
valid law enforcement purposes, any carbonate rock, coral or
other bottom formation, coralline algae or other plant,
marine invertebrate, brine-seep biota, fish (except for fish
caught by use of conventional hook and line gear), turtle or
marine mammal.

(13) Possessing or using within the Sanctuary, except
possessing while passing without interruption through it or
for valid law enforcement purposes, any fishing gear,
device, equipment, or means except conventional hoock and
line gear.

(14) Possessing, except for valid law enforcement purposes,
or using explosives or releasing electrical charges within
the Sanctuary.

71



(see

Note: (a) The requlatory prohibitions would not apply to
the regulations themselves for the exact provisions):

i) Activities necessary to respond to emergencies
threatening life, property or the environment.

ii) With regard to Department of Defense activities:
activities being carried out as of the effective date of
Sanctuary designation; activities that have no potential for
any significant adverse impacts on Sanctuary resources or
qualities; and activities having the potential for
significant adverse impacts that are exempted by NOAA after
consultation between NOAA and the Department of Defense.
(There would be requirements that the Department of Defense
carry out its activities in a manner that minimizes any
adverse impact on Sanctuary resources and qualities and that
it, in the event of threatened or actual destruction of,
loss of, or injuring to a Sanctuary resource or quality
resulting from an untoward incident including resulting but
not limited to spills and groundings, caused by it, promptly
coordinate with NOAA for the purpose of taking appropriate
actions to respond to and mitigate the harm, and, if
possible, restore or replace the Sanctuary resource or

quality.

iii) Activities authorized by a National Marine Sanctuary
permit. (Such permits may be granted if NOAA finds that the
proposed activity will: further research related to
Sanctuary resources; further the educational, natural or
historic resource value of the Sanctuary; further salvage
recovery operations in or near the Sanctuary in connection
with a recent air or marine casualty; or assist in managing
the Sanctuary.)

iv) Activities authorized by a valid lease, permit, other
authorization or right in existence on the effective date of
Sanctuary designation, provided that the holder complies
with any terms and conditions on the exercise of such
authorization or right imposed by NOAA as a condition of
certification as deemed necessary to achieve the purposes
for which the Sanctuary is designated.

v) Activities authorized by a valid lease, permit or other
authorization issued after the effective date of Sanctuary
designation, provided that NOAA notifies the applicant and
authorizing agency that it does not object to issuance of
the authorization and the applicant complies with any terms
and conditions NOAA deems necessary to protect Sanctuary
resources and qualities.
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(b) Regulatory prohibitions 2, 4, 5, 8, and 14 would not
apply to necessary activities conducted in areas of the Sanctuary
outside the no-activity zones and incidental to exploration for,
development of, or production of cil or gas in those areas.

(c) In no event would NOAA be allowed to issue a permit
authorizing, or otherwise approve, the exploration for,
development of, or production of oil, gas, or minerals in a no-
activity zone.

The affirmative requirement imposed by Alternative 1 is, in
areas of the Sanctuary where o0il, gas and mineral activities
would be allowed (i.e., outside the no-activity zones) to shunt
all drilling cutting and fluids to the seabed through a downpipe
that terminates an appropriate distance, but no more than ten
meters, from the seabed.

Prohibitions, restrictions and conditions validly imposed by
any other Federal authority would remain in effect, provided,
however, that if any valid regulation issued by any other Federal
authority, regardless of when issued, conflicts with a Sanctuary
regulation, the regulation deemed by NOAA as more protective of
Sanctuary resources and qualities shall govern.

Regulatory/Boundary Alternative 1 is compatible with the
existing MMS regime for OCS oil exploration and development and
the Coral Fishery Management Plan for the Flower Garden Banks
HAPC. The no-activity zone boundaries follow the 100 m (328 ft)
isobaths around each Bank, and include some areas outside of the
100 m isobath. The horizontal distance between the 50 m
isobaths, which contain the coral reef zones, and the 100 m
isobaths is 400 to 4,430 m (1,300 to 14,500 ft) at the East Bank
(Bright, 1977) and 300 to 1,000 m (1,000 to 3,300 ft) at the West
Bank (Bright and Pequegnat, 1974).

The preferred alternative would thus provide adequate buffer
zones around the Flower Garden Banks coral reefs to protect them
from damage resulting from large-vessel anchoring. NOAA has the
authority under existing international law, and NOAA intends. to
apply its anchoring regulations, including prohibition, to
foreign flag vessels. This view is shared by the Department of
State and Congress. NOAA consulted with the Department of State
as the requlations were being drafted.

2. Reqgulatory/Boundary Alternative 2

This alternative establishes a sanctuary area of 25.94
square nautical miles (88.97 square Km), 12.93 square nautical
miles (44.35 square km) at the East Bank and 13.01 square
nautical miles (44.62 square km) at the West Bank. The
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alternative encompasses all waters within the 100 meter isobaths
surrounding each of the two Banks (Figure 14). The regulatory
regime under this alternative would be identical to the one
embodied in Alternative 1, except:

A. (1) would be changed to read:

Exploring for, developing or producing oil, gas or minerals
within the Sanctuary.

B. Because of the change in (1), (6) would be shortened to
delete the exception for drilling cuttings and fluids; (b),
regarding regulatory prohibitions 2, 4, 5, 8, and 14, would
be deleted; and the shunting requirement would be deleted.

This alternative, like the preferred alternative, would
provide management "tailored to specific resources" in accordance
with the goals of the National Marine Sanctuary Program, and it
is compatible with existing MMS stipulations and the Coral
Fishery Management Plan. However, the 100 m isobaths around the
Banks are so irregular that the boundaries cannot be plotted by
geographic coordinates for enforcement purposes.

3. Regulatory/Boundary Alternative 3

This alternative would establish a sanctuary of 259.22
square nautical miles (889.09 square km) and would encompass an
area of approximately four nautical miles (7.4 km) around the
Banks (Figure 14). As with Alternative 1, the sanctuary would be
divided into two different regulatory zones: (1) the core, no-
activity zones (see Status Quo Alternative) and (2) the remaining
buffer area extending from the no-activity zones to the sanctuary
boundaries.

In addition to the sanctuary reqgulations described under the
preferred alternative, the following restrictions would apply:

(a) In areas of the sanctuary outside the no-activity
zones:
(1) Bulk discharges of drilling fluids or
drilling muds must be found by NOAA to be
consistent with the purpose of the sanctuary
and to result in no significant adverse
impact to sanctuary resources.

(2) The effects of this discharge of
drilling fluids, drilling muds, cuttings or
produced water, must be certified by NOAA to
be adequately monitored. Such certification
shall include the condition that it shall be
revoked or suspended if the monitoring
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discloses significant adverse impacts on
sanctuary resources.

(b) Permits issued prior to the effective date of
these regulations are not subject to the monitoring
certification requirements of this section for a period
of one year from such effective date.

In substance, this was the preferred alternative in the
proposed rules for the Flower Garden Banks National Marine
Sanctuary published on June 26, 1980 (45 Federal Register 43205)
(1980). As noted in Part I, Section E, History of the Proposal,
after these reqgulations were proposed NOAA dropped the site from
consideration as a national marine sanctuary.

This alternative would protect Flower Garden Banks resources
and incorporate the entire 4-mile zones established by MMS around
the Banks. NOAA recognizes that activities occurring in the 4-
mile zones may potentially generate pollutants that could
threaten the significant resources of the Flower Garden reefs.
NOAA therefore agrees that the reefs must be protected from the
possible adverse impacts of buffer zone activities. Alternative
1 requires drilling operations to comply with a sanctuary
regulation prohibiting discharges and deposits that enter the
sanctuary and injure a sanctuary resource or quality. NOAA
believes that this regulation, applying to other discharges and
deposits as well as drilling wastes, provides broad protection to
sanctuary resources. NOAA has also mecdified Alternative 1 by
including a shunting requirement for cil and gas activities in
the sanctuary (which are allowed only in the areas outside the
no-activity zones).

The goal of the National Marine Sanctuary Program is to
designate discrete areas of special national significance to
promote effective conservation of their resources, in this case
the coral and associated resources within the 100 meter isobaths
surrounding each of the Flower Garden Banks. These coral reef
areas are particularly susceptible to anchor damage, but they
would be adequately protected under the preferred altermnative.
NOAA is of the opinion that the Alternative 1 boundaries, which
encompass the present boundaries of the no-activity zones,
rounded out to allow more easy identification of the boundaries
of the sanctuary for enforcement purposes, are more in keeping
than the Alternative 3 boundaries with section 922.1(c)(2) of the
National Marine Sanctuary program regulations (15 CFR Part 922),:
which states that sanctuary size will be no larger than necessary
to ensure effective management.

With respect to activities within the no-activity zones,
NOAA agrees that the alternative 3 provision explicitly
prohibiting hydrocarbon exploration, development or production
within these zone provides stronger protection than the
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prohibition on altering the seabed, the primary means of
regulating hydrocarbon activities within these zones under
Alternative 1. NOAA has therefore modified Alternative 1 by
incorporating into it an explicit prohibition of hydrocarbon
exploration, development and production activities within the
nolactivity zones. Thus modified, Alternative 1 remains the
preferred alternative.

B. Management Alternatives

Two management alternatives were identified and considered
in terms of (1) resource protection, research, and interpretation
and (2) cost-effectiveness.

1. Management Alternative 1

Under this alternative, a Project Manager on the staff of
the SRD in Washington, D.C. would oversee the management and
administration of the sanctuary, at least for the next three to
five years. Surveillance of sanctuary activities for resource
protection would rely on cooperating organizations and
individuals toc report suspected violations, which would then be
investigated by an enforcement officer provided by NOCAA or
contracted for on an as needed basis.

This alternative would reduce the administrative costs of
the resource protection, research and interpretation programs,
but the lack of an on-site manager would make it difficult for
management to be aware of sanctuary problems and to respond to
them effectively.

2. Management Alternative 2

Under this alternative, the preferred alternative, NOAA
would establish a site-specific management and administrative
system for the Flower Garden Banks sanctuary in an appropriate
location in the Texas/Louisiana coastal region. Using this
approach, minimum staffing needs entail the employment of a
Sanctuary Manager and secretary the first year at a cost of about
$50,000 and an assistant sanctuary manager the second year at an
additional cost of about $25,000. Office space would be leased
at an estimated cost of $10,000 per year. The total cost of this
alternative for personnel and administration is estimated at
about $70,000 the first year and $90,000 the second year.

The Sanctuary Manager would represent SRD in the day-to-day
administration and management of the sanctuary. His/her
responsibilities would include local management of the
enforcement, interpretation and research programs.
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PART IV: ENVIRONMENTAL CONSEQUENCES

In selecting institutional, boundary, regulatory, and
management alternatives for the proposed Flower Garden Banks
National Marine Sanctuary, NOAA evaluated the environmental
consequences of their implementation. This section discusses
these consequences.

Section I: Environmental Consequences of Alternatives

A. Sanctuary Designation--The Preferred Alternative

The preferred alternative would promote resource protection
in three ways. First, it would bolster the existing regulatory
and enforcement regime. Second, it would establish an integrated
research program focused on management-related issues facing the
sanctuary. Third, it would include an interpretation program to
strengthen public understanding of the importance of the Banks'
coral-reef habitats and of the need for a long-term comprehensive
management framework to protect them.

1. Resource Protection Regime

The proposed designation is designed to improve the existing
regulatory regime by instituting new regulatory measures and,
where feasible, by augmenting surveillance and enforcement
activities. The primary environmental consequences of the
proposed designation would result from these measures. The
proposed regulations for the sanctuary include restrictions on
exploration for, development, or production of o0il, gas or
minerals; anchoring or otherwise mooring; discharging or
depositing materials or other matter; alteration of the seabed;
possessing various marine resources; injuring or taking or
attempting to injure or take sanctuary resources; possessing or
using explosives or releasing electrical charges; feeding fish;
and possessing (except while passing without interruption through
the sanctuary) or using fishing gear except conventional hook and
line gear. (This is a summary. See the reqgulations themselves
for specifics.) NOAA also proposes, for areas of the sanctuary
where o0il, gas, and mineral activities are allowed (i.e., outside
the no-activity zones), a requirement to shunt all drilling
cuttings and fluids to the seabed through a downpipe that
terminates an appropriate distance, but no more than ten meters,
from the seabed. See Part III, Section II for a list of
exceptions. The potential impacts of each regulation are
discussed below.
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(a) Hydrocarbon and Mineral Exploration, Development and
Production

Exploring for, developing or producing oil, gas or minerals
within the no-activity zones would be prohibited. Such
activities are currently prohibited by the MMS stipulations on a
lease-by-lease basis. This sanctuary regulation makes the
prohibition permanent. Another sanctuary regulation would make
the following MMS stipulation also permanent in the Sanctuary:
Persons engaged in the exploration for, development of, or
production of oil or gas in areas of the Sanctuary out51de the
no-activity zones must shunt all drilling cuttings and drilling
fluids to the seabed through a downpipe that terminates an
appropriate distance, but no more than ten meters, from the
seabed.

(b) Vessel Anchoring

Anchoring or otherwise mooring by vessels of over 100 feet
in registered length would be prOhlblted within the sanctuary.
This and all other regulatory prov151ons would be applied to
foreign persons and foreign vessels in accordance with recognized
principles of international law, and in accordance with treaties,
conventions, and other international agreements to which the
United States is a party. (See also Part III Section II, A. 1.)
Anchoring under emergency conditions would not be affected and
the prohibition would have no socio-economic impact.

The prohibition on anchoring by large vessels is considered
the most important provision in the proposed regulations for the
protection of sanctuary resources. It closes a gap in the
existing regulatory regime that has resulted in extensive damage
to the Flower Garden Banks coral reefs. The primary threat to
these reefs is presented by vessel anchoring (see Subsection B,
The Status Quo Alternative). Because the Flower Garden Banks
coral reef zones occur within the 50 m isobaths around each Bank,
this prohibition on anchoring within the Sanctuary (which is at
all points greater than or equal to the 100 m isobath) provides
substantial protective buffer zones around the reefs (see Part
III, Section II, A. 1. Regulatory/Boundary Alternative 1). The
prohibition should cause no hardship to vessel operators.

Under the regulations, vessels of less than or equal to 100
feet in registered length would not be permitted to anchor in
areas of the sanctuary where a mooring buoy is available. They
would, however, be permitted to anchor in areas of the sanctuary
where a mooring buoy is not available provided that they use
anchor lines of soft fiber, nylon, polypropylene, or similar
material with no more than 15 feet of chain or wire rope attached
to their anchors. This provision would reduce anchor damage
caused by recreational boats while allowing continued
recreational activity.
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Requiring recreational boats and other boats less than or
equal to 100 feet in registered length to anchor on sand flats
was considered, but does not appear to be practical. The sand
flats at the Flower Garden Banks reefs are small and are thus
difficult anchoring targets {(Blood, 1978, personal
communication). Moreover, if anchors are successfully lowered
into these areas, they may be dragged near or into the corals
before taking hold. Such anchoring near coral heads could result
in chafing by anchor chains that damage the coral. The
restriction on the type of anchor lines used, however, would
provide some protection even though anchoring on coral is
permitted under certain circumstances as indicated above.
Requiring recreational boaters to anchor completely outside of
the reef zone would offer more protection, but would eliminate
most recreational use of the reefs. The water beyond the reefs
is too deep for most anchoring and its distance from attractive
reef diving sites would make diving unsafe.

Permitting recreational boats and other boats less than or
equal to 100 feet in registered length to anchor on the reefs in
the absence of mooring buoys would involve accepting the
possibility of some continuing anchor damage to corals, but at
least such anchoring would be unlawful where buoys are installed
over the reefs. Mooring buoys could be placed in sand flats
within safe diving distance of attractive dive sites or in good
fishing areas, very few of which are over the reefs. 1In addition
to their use as mooring stations, these buoys could serve to mark
reef areas for navigation and surveillance by sanctuary
enforcement officers.

A potential disadvantage to a mooring buoy system is that it
could result in a concentration of recreational use in particular
areas in the sanctuary. These areas would be expected to
experience more littering, souvenir collecting, and handling of
corals than other areas of the sanctuary. Such activities,
although prohibited, can be expected to occur and to impact
resources at buoy sites. Present use levels, however, would
probably not cause great impacts to resources.

If use levels increased to the point where severe impacts
resulted, it might be possible to mitigate the effects of
concentrated use by initiating a rotational system whereby only a
portion of the buoys would be available at any one time.
Alternatively, the buoys could be moved to spread the impact of
concentrated use more evenly throughout the sanctuary.

The restrictions on anchoring (except the one regarding
anchoring vessels of less than or equal to 100 feet in areas of
the sanctuary where a mooring buoy is available) would not apply
to necessary activities conducted in areas of the Sanctuary
outside the no-activity zones and incidental to the exploration
for, development of, or production of oil or gas in those areas.

80



If the regulations' restrictions on anchoring and the use of
anchor lines by recreational vessels or other vessels less than
or equal to 100 feet do not adequately prevent damage to Flower
Garden Banks corals, other regulatory management options are
available. NOAA could further restrict or prohibit all anchoring.

(c) Discharges

It would be prohibited for any person to discharge or
deposit within the boundaries of the sanctuary any material or
other matter of any kind or description except: fish, fish parts,
chumming materials or bait used in or resulting from fishing with
conventional hook and line gear in the sanctuary; biodegradable
effluents incidental to vessel use and generated by marine
sanitation devices approved in accordance with Section 312 of the
Federal Water Pollution Control Act; water generated by routine
vessel operations (e.g. cooling water, deck wash down, and
graywater as defined by Section 312 of the Federal Water
Pollution Control Act) excluding oily wastes from bilge pumping;
or engine exhaust.

This prohibition would not apply to the discharge, in areas
outside of the no-activity zones, of drilling cuttings and fluids
necessarily discharged incidental to the exploration for,
development of, or production of o0il or gas in those areas unless
such discharge injures a Sanctuary resource or quality.
Depositing or discharging, from beyond the boundaries of the
sanctuary,any material or other matter except for the exclusions
discussed above would also be prohibited if it enters the
sanctuary and injures a sanctuary resource or quality.
Additionally, there would be a regulatory requirement of shunting
of drilling cuttings and fluids for persons engaged in oil and
gas activities in the sanctuary outside the no-activity zones.

The discharges that probably produce the most public concern
are those involving oil and hazardous substances. From 1974 to
1981, there were 81 o0il spills of more than 1,000 barrels in U.S.
waters. Forty-one of the spills were in the Gulf of Mexico: 35
in port and three at sea (The Futures Group, 1982). During this
period, however, there were only four spills of crude oil from
outer continental shelf oil and gas facilities, including
pipelines, that were greater than 1,000 barrels. Although the
sanctuary regulations establish a scheme of strict liability and
therefore of course apply to spills, spills, because they are
unintentional, cannot be totally deterred by sanctuary
regulations. It is hoped that the sanctuary regulations that
prohibit discharges will be very successful in deterring
intenticnal discharges and deposits.

The regulations would, for example, prohibit the use in the
sanctuary of chumming materials for purposes other than
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conventional hook and line fishing, for example to bring fish
into the area to be viewed or photographed. This practice has
been found to change the behavior of some fish in the Florida

marine sanctuaries.

These requlations would also prohibit the disposal of solid
matter, e.qg., fishing lines and plastic or metal objects. Marine
mammals, turtles, and birds may eat or become entangled in solid
wastes. The Act to Prevent Pollution from Ships, as amended by
the Marine Plastic Pollution Research and Control Act of 1987,
and its implementing regulations prohibit the the disposal of
plastic or garbage mixed with plastic into the Exclusive Economic
Zone, which includes the sanctuary. They do not, however,
prohibit the disposal of paper, rags, glass, metal bottles,
crockery and similar refuse in the sanctuary. The sanctuary
regulations would. Such refuse may reduce the aesthetic
qualities of the reefs and thereby detract from their
recreational value and may also pose a risk to marine mannals,
turtles and birds, who may eat them. These requlations would
also prohibit dredged-material disposal within the sanctuary.

The impact of adhering to these regulations on the
operations of vessels and oil platforms is expected to be minor.
Potentially harmful wastes, i.e., wastes not falling under one of
the exceptions to the regulations, would have to be retained on
vessels until they could be disposed of properly. If a valid
regulation issued by another Federal authority conflicts with a
sanctuary regulation, the more protective reqgulation shall
govern.

The disposal of dredged material in Flower Garden Banks'
waters has not been proposed in the past, does not now occur, and
the area seems unlikely to become attractive for this purpose in
the future. This prohibition makes permanent the existing
situation and should thus have nc burdensome impact on dredge
disposal activities.

(d) Altering the Seabed

Altering the seabed for purposes of hydrocarbon exploration
and development is presently prohibited within the no-activity
zones by MMS lease sale stipulations. This sanctuary regulation
would prohibit drilling into, dredging or otherwise altering the
seabed for any purpose, or unintentionally, other than by
anchoring. (The regulatory restrictions on anchoring are
described above.) The regulation would also prohibit
constructing or abandoning any structure, material or other
matter on the seabed of the sanctuary. The regulation would not
apply to necessary activities conducted in areas cutside the no-~
activity zones and incidental to exploration for, development of,
or preoduction of o0il or gas in those areas. The regulation would
ensure the protection of sanctuary resources from, for example,

82



all dredging and construction operations. It is not expected to
have any socio-econcmic effects. Construction of any structure
and any excavation or fill activity in the territorial sea or on
the ocuter continental shelf is already prohibited without a
permit from the Corps of Engineers under section 10 of the Rivers
and Harbors Act, 33 U.S.C. 403.

(e) Injuring or Removing Sanctuary Resources

It would be prohibited to injure or remove, or attempt to
injure or remove, any coral or other bottom formation, coralline
algae or other plant, marine invertebrate, brine-seep biota or
carbonate rock within the Sanctuary. This regulation would go
beyond the regulations implementing the coral fishery management
plan in two ways: 1) the latter regulations only cover the 50
fathom isobath; and 2) As indicated above, the sanctuary
regulation addresses more than just coral and coral reefs.

(£) Taking Marine Mammals or Turtles

It would be prohibited to take any marine mammal or turtle
within the Sanctuary, except as permitted by regulations, as
amended, promulgated under the Marine Mammal Protection Act, as
amended, 16 U.S.C. §§ 1361 et seg., and the Endangered Species
Act, as amended, 16 U.S.C. §§ 1531 et seq. This regulation would
track the Marine Mammal Protection Act and Endangered Species Act
with regard to marine mammals and turtles.

(g) Catching or Feeding Fish

Injuring, catching, harvesting, collecting or feeding, or
attempting to injure, catch, harvest, collect or feed, any fish
within the Sanctuary except by use of conventional hook and line
gear would be prohibited within the Sanctuary. This regulation
would go beyond the requlations implementing the coral fishery
management plan in three main ways: 1) the latter regulations
only cover the 50 fathom isobath; 2) the sanctuary regulations
would prohibit spearfishing; and 3) the sanctuary regulations
would prohibit fish feeding. This requlation is not expected to
diminish recreational or commercial opportunities in the
sanctuary significantly. Hook and line fishing is by far the
most popular and successful method used by commercial and
recreational fishermen to catch reef fish. During the period
1972-1974, 94 percent of all reef fish taken were caught with
handlines. This fishing method would not be restricted by the
sanctuary regulations, except, however, that use of bottom
longlines would be prohibited and fishing with bottom longlines
is already prohibited with the 50 fathom isobath by the
regulations implementing the fishery management plan for coral
and coral reefs. 50 CFR Part 638.
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Fish feeding would be prohibited because it is believed to
significantly alter the behavior of fish by disrupting normal
feeding patterns.

(h) Possession of Resources

The sanctuary reqgulations would also prohibit the following:
possessing within the Sanctuary (regardless of where taken,
collected, caught, harvested or removed) any carbonate rock,
coral or other bottom formation, coralline algae or other plant,
marine invertebrate, brine-seep biota, or fish (except for fish
caught by use of conventional hook and line gear). The
regulations implementing the coral fishery management plan do not
contain a prohibition on possession. This sanctuary regulation
would aid the enforcement of the prohibitions discussed under
(e), (f) and (g) above.

(1) Possession of Fishing Gear

Possessing or using within the Sanctuary, except possessing
while passing without interruption through it, any fishing gear,
device or equipment except conventional hook and line gear would
be prohibited. The regulations implementing the coral reef
fishery management plan do not contain a prohibition on
possession, only use. This regulation would aid the enforcement
of the sanctuary regqulation discussed under (q).

(J) Possession or Use of Explosives or Release of Electrical
Charges

Possessing or using explosives or releasing electrical
charges within the Sanctuary would be prohibited. The intent of
this prohibition is to protect Sanctuary resources from the
harmful effects of explosives and electrical charges. The
regulations implementing the fishery management plan for reef
fish in the Gulf of Mexico, 50 CFR Part 641, already prohibit the
use of explosives to take reef fish and prohibit vessels in the
reef fish fishery from possessing any dynamite or similar
explosive substance. The use of explosives and electrical charges
in seismic operations, for example, has been documented to be
lethal or damaging to fish eggs and larvae, disturbing to fish
and other marine life, and possibly destructive to commercial
fishing gear (Gulf of Mexico Sales 131, 135, and 137: Central,
Western and Eastern Planning Areas DEIS, USDOI, MMS, 1990).

One exception to the Sanctuary regulatory prohibition has
been carved out in order to allow necessary activities conducted
in areas of the Sanctuary outside the no-activity zones and
incidental to exploration for, development of, or production of
0il or gas in those areas.
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(k) Enforcement

The impact of the enhanced surveillance and enforcement
efforts focused on sanctuary resources should be beneficial.
Enforcement at the sanctuary will focus on a coordinated program
with emphasis on resource protection at the Banks rather than an
elaborate surveillance and enforcement presence.

2. Research and Interpretation

The impacts resulting from the implementation of the
research and interpretation programs are expected to be positive.
The research program should result in a coordinated mechanism for
studying the sanctuary's resources and developing effective
management strategies. The research program would provide a
coordinated effort to obtain management-oriented data on the
sanctuary environment and resources and possible impacts on them
resulting from projected levels of human activity. These data
can then be used in formulating measures to preserve the health
of sanctuary resources.

The interpretation program would improve public awareness of
the importance and fragility of the Flower Garden Banks resources
and thus engender support for resource protection efforts. The
program would provide audiovisual material, exhibits, and other
information products for individuals, schools and interested
groups.

3. Boundary Alternatives

All three regulatory/boundary alternatives would protect the
coral and associated resources at the Banks. Both of the first
two regulatory/boundary alternatives provide protection to the
areas of significant coral and associated resources, but the
second, the preferred alternative, would present fewer
enforcement problems because it rounds out the Sanctuary
boundaries so they can be plotted by geographic coordinates for
enforcement purposes. The third alternative would also protect
the critical core areas of the Flower Garden Banks coral reefs,
but it would incorporate the entire 4-mile zones established by
MMS around the Banks.

NOAA recognizes that activities occurring in the 4-mile
zones may potentially generate pollutants that could threaten the
significant resources of the Flower Garden reefs. NOAA therefore
agrees that the reefs must be protected from the possible adverse
impacts of buffer zone activities. Alternative 1 requires
drilling operations comply with a sanctuary regulation
prohibiting discharges and deposits that enter the sanctuary and
injure a sanctuary resource or quality. NOAA believes that this
regulation, applying to other discharges and deposits as well as
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drilling wastes, provides broad protection to sanctuary
resources. NOAA has also modified Alternative 1 by including a
shunting requirement for oil and gas activities in the sanctuary
(which are allowed only in the areas outside the no-activity
zones). NOAA is therefore of the opinion that the Alternative 1
boundaries, which encompass the present boundaries of the no-
activity zones, rounded out to allow more easy identification of
the boundaries of the sanctuary for enforcement purposes, are
more in keeping than the Alternative 3 boundaries with section
922.1(c) (2) of the National Marine Sanctuary program regulations
(15 CFR Part 922), which states that sanctuary size will be no
larger than necessary to ensure effective management.

With respect to activities within the no-activity zones,
NOAA agrees that the Alternative 3 provision explicitly
prohibiting hydrocarbon exploration, development or production
within these zones provides stronger protection than the
prohibition on altering the seabed, the primary means of
regulating hydrocarbon activities within these zones under
Alternative 1. NOAA has therefore modified Alternative 1 by
incorporating into it an explicit prohibition of hydrocarbon
exploration, development and production activities within the no-
activity zones. Thus modified, Alternative 1 remains the
preferred alternative.

4. Management Alternatives
Alternative 1 is less costly, but Alternative 2 is far more

effective in day-to-day management and in responding to emergency
situations.

B. The Status Quo Alternative

Under the status guo, the Flower Garden Banks would not have
the degree of management or protection warranted by the
significance of their marine resources. In the existing regime,
mahagement is provided by individual Federal agencies, each of
which is responsible for regulating specific activities under the
authority of statutes directed to specific and sometimes narrow
objectives. Although this regime is able to provide some degree
of protection to Flower Garden Banks resources against most
potentially damaging human activities, it, for example, provides
no protection from the effects of anchoring by large vessels,
considered the most serious continuing threat to the Flower
Garden Banks coral reefs (MMS, 1987), and it provides less
protection from discharges and harmful fishing practices than
would sanctuary requlations.

The MMS stipulations (see Part III, Section I), prevent most
of thg impacts to the Flower Garden Banks that may result from
OCS oil and gas development. Such impact producing factors
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include oil spills, blowouts, structure emplacement, and drilling
discharges, as well as anchoring by vessels engaged in drilling
and production activities. The protection provided by the MMS
stipulations, however, is not permanent. The stipulations are
imposed on a lease-by-lease basis and can be modified or
eliminated at any time.

0il spills may result from sea-surface sources (tanker
accidents, platform leaks) and seafloor sources (pipeline
accidents, oil well blowouts). Most small spills occur from
surface sources, while medium-sized or large spills are equally
likely to occur from surface or seafloor sources. Although it is
possible that spills from seafloor sources could impinge directly
on the Banks and cause significant adverse impacts to the biota,
the probability of such a spill occurring and reaching the Flower
Garden Banks is low (MMS, 1987). The threat of a seafloor spill
directly over the Banks has currently been eliminated by MMS'
establishment of the no-activity zones. If a subsurface spill
were to occur under normal conditions nearby, the contaminants,
instead of being deposited on the reefs, would be swept around
the banks by the subsurface currents (Rezak et al., 1985).

The Flower Garden Banks coral reefs are also currently
protected from the effects of oil industry construction and
drilling discharges by the MMS stipulations. Construction
activities by the o0il industry are prohibited within the no-
activity zones, and restrictions on the disposal of drilling
wastes within four mile zones beyond the no-activity zones
require them to be shunted to the bottom. The MMS notes (MMS,
1987) that "shunting of drilling effluent to the nephloid layer
contains the effluent to a level deeper than the level of the
living reef of a high relief topographic feature. Shunting is
therefore an effective measure for protecting the biota of high
relief topographic features (Bright and Rezak, 1978; Rezak and
Bright, 1981; and NAS, 1983). Biological effect on the benthos
from the deposition of unshunted discharge is mostly limited to
within 1,000 m of the discharge (NAS, 1983)."

A large blowout occurring near a biologically sensitive area
could have severe environmental consequences. Large amounts of
sediment resuspended by a blowout could smother coral communities
causing mortality. According to MMS (MMS, 1987), the biological
stipulation "would not protect the banks from the adverse effects
of..... a large blowout on a nearby oil or gas operation.
Fortunately, blowouts are rare in the Gulf." Because of their
rarity, blowouts generally pose far less environmental risk than
do oil spills. Since 1970, no oil spill of 1 bbl or more has
occurred as a result of a blowout during drilling operations.
Moreover, the amount of o0il pollution during blowouts has been
decreasing. The amount of gas escaping during a blowout is
difficult to determine; however, no identifiable environmental
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damage was caused by blowouts during the period 1979-1984 (MMS,
1987).

Aside from their rarity, blowouts are unlikely to damage the
Flower Garden Banks because of the greater depth of the water
outside of the no-activity zones where drilling may occur. The
flow of water at the base of the Flower Garden Banks is so
strongly stratified that little vertical motion is possible as
the flow encounters the banks. The flow then diverges around the
banks with a very modest vertical excursion (on the order of 10
m) on the point of the banks where the flow diverges (Rezak et
al., 1985). Consequently, the contaminants from blowouts would
normally be swept around the banks by the currents instead of
being deposited on the reefs.

The Flower Garden Banks are not as well protected from the
impact of other activities as they are from oil and gas
exploration and development. The amount of petroleum entering
Gulf waters from vessels engaged in maritime transportation, most
of it as the result of operational discharges from tankers, is
eight times the amount caused by offshore oil exploration and
production {MMS, 1987). Although the Clean Water Act (CWA)
provides for the establishment of the National Contingency Plan
to contain, disperse, or remove o0il and hazardous substances
after a spill (Part II, Section III), neither this act nor the
Protocel of 1978 Relating to the International Convention for the
Prevention of Pollution from Ships, 1973, contains a general
prohibition on the discharge of oil and hazardous substances into
waters beyond 50 nautical miles (93 km) from the shore. The
Flower Garden Banks, being more than twice that distance from
shore and only 6 nautical miles (11 km) from a major shipping
fairway, are lcocated in a general area where vessel discharges of
0il or oily mixtures might be expected.

Small surface spills, however, are unlikely to have any
significant impact on the health of Flower Garden Banks corals.
0il from surface spills, driven into the water column to depths
of 33 ft (10 m), is found only at concentrations several orders
of magnitude lower than those shown to have an effect on corals.
0il released in surface spills and driven 50 ft (15 m) deep to
the shallowest point on the Flower Garden Banks would be in such
low concentrations that it would have no impact on these reefs
(MMS, 1987). Chronic o0il pollution in shallow waters above the
reefs could, however, damage the environment aesthetically and
thus detract from the recreational value of the area.

Although the CWA does not specifically prohibit the
discharge of oil and other hazardous substances in the vicinity
of the Flower Garden Banks, it does prohibit such discharges in
harmful quantities "which may affect natural resources...under
the exclusive management authority of the United States."
Moreover, the EPA permit under the National Pollutant Discharge
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Elimination System for discharges near the Flower Garden Banks
requires compliance with the MMS bioclogical stipulations that
establish no-activity zones and requiring shunting in buffer
zones beyond. If these stipulations cease to be applied, EPA may
require a variety of restrictions, including limitations on
discharge rates or a full prohibition on discharges. Further,
the 0il Pollution Act of 1990 provides that any party responsible
for the discharge, or the substantial threat of discharge, of oil
into the Exclusive Ecconomic Zone is liable for removal costs and
damages.

The Act to Prevent Pollution from Ships, as amended by the
Marine Plastic Pollution Research and Control Act of 1987, and
its implementing regulations prohibit the disposal of plastic or
garbage mixed with plastic into the Exclusive Economic Zone.

They do not, however, prohibit the dispesal 12 nautical miles and
more from the nearest land of paper, rags, glass, metal bottles,
crockery and similar refuse. Such litter may reduce the
aesthetic qualities of the reefs and thereby detract from their
recreational value and may also pose a risk to marine mammals,
turtles and birds, who may eat them.

Anchoring in the no-activity zones by vessels engaged in oil
and gas exploration and development activities is prohibited on a
lease by lease basis by MMS, but neither MMS nor NMFS has the
authority to regulate anchoring by other vessels, e.g., vessels
engaged in maritime commerce. Thus anchoring by these vessels
continues to pose the greatest continuing threat to Flower Garden
Banks resources.

A good example of the extent of damage caused by anchoring
is contained in a report prepared by Continental Shelf
Associates, Inc. (1984), describing the October 1983 anchoring by
a tug, M/V NICK CANDIES, and tow barge at the East Flower Garden
Banks (see Part II, Section II, C. 5. Anchoring}. The impacted
area was on the coral reef between 55 and 90 ft (17 m and 27 m)
depths. Newly broken and overturned coral heads, gouges and
abrasions were observed in a band approximately 10 ft (3 m) wide
extending for 200 ft (61 m) or so across the shallower portion of
the anchor drag. The band of damage narrowed to about 5 ft (1.5
m) in deeper water, but extended for an additional length of 400
ft (122 m). Damage was considerably less on the deeper part of
the drag. Swimming approximately 150 ft (46 m) along the shallow
damaged area, Bright counted 205 damaged coral heads (Bright,
1985b). The "softer" corals (Colpophyllia and Diploria) suffered
more extensive disruption than did the more solidly built forms
(e.g. Montastrea).

The NMFS regqulations implementing the coral fishery
management plan make it unlawful without a scientific or
educational permit to fish for coral or to use toxic chemicals to
take fish or other marine organisms. Fishing with bottom
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longlines, traps, pots or bottom trawls is also prohibited. (See
Part III, Section I). The proposed Flower Garden Banks marine
sanctuary regulations are substantially similar (see Part III,
Section II), but the sanctuary regulations would apply within the
100 m (328 ft) isobath arocund each Bank, whereas the NMFS
regulations apply within the 50 fathom (300 ft) isobath only.
Further, the sanctuary regulations would prohibit spearfishing
and fish feeding. Moreover, the penalties for violating
sanctuary regulations would be more severe than those for
violating the regulations issued under the coral fishery
management plan. Sanctuary regulations should therefore be more
effective in deterring prohibited activities.

Finally, little literature or other educational informatiocn
on the Flower Garden Banks and its habitat values is available to
the general public. The public is largely unaware of the Banks'
existence. Consequently, there is no informed public that can
appreciate the worth of its resources and support efforts to
protect them.

Under the status quo alternative, existing activities and
controls will continue as presently administered. Although this
regime affords some protection to Flower Garden Banks reefs, it
does not provide the protection needed, especially from large-
vessel anchoring. Despite the widely acknowledged natural
significance of the Banks, there is no comprehensive plan for the
management of the Banks' resources and no organizational
structure to coordinate research and regulation and apply
research findings to the resolution of management issues.

Section II: Unavoidable Adverse Environmental Effects

No unavoidable adverse environmental impacts due to the
implementation of the management plan and regulations are
foreseen.

Section III: Relationship Between Short-Term Uses of the
Environment and the Maintenance and Enhancement of ILong-Term

Productivity

Sanctuary designation emphasizes the importance of the
natural resources of Flower Garden Banks. The quality of the
Flower Garden Banks' environment is still pristine. Designation
provides long-term assurance that the natural resources of the
area will be available for future use and enjoyment, particularly
in terms of research and public awareness of the marine
environment. Implementation of the preferred alternative ensures
that changes in use patterns which could degrade Bank
environments are monitored.
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The interpretation and surveillance/enforcement programs
will provide information, management and protection that develops
a foundation for wise public use of the area and results in long-
term productivity. Similarly, information collected in the
research program will assist Federal managers in making better
management decisions. Better management will in turn help

resolve use conflict and mitigate the adverse impacts of human
activities.
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College Station, Texas
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LIST OF AGENCIES, ORGANIZATIONS, AND PERSONS RECEIVING

Federal Agencies

Advisory Council on Historic Preservation
Council on Environmental Quality
Department of Agriculture

Department of the Air Force

Department of the Army

Department of the Army/Corps of Engineers
Department of Commerce

Department of Defense

Department of Energy

Department of the Interior

Department of Justice

Department of the Navy

Department of State

Department of Transportation
Environmental Protection Agency

Federal Emergency Management Agency
Federal Energy Regulatory Commission
Gulf of Mexico Fishery Management Council
Marine Fisheries Advisory Commission
Marine Mammal Commission

Maritime Administration

National Science Foundation

U.S. Coast Guard

Congressional

Committee on Commerce, Science, and Transportation:;
United States Senate

Committee on Merchant Marine and Fisheries;
U.S. House of Representatives

Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable

Lloyd Bentsen, United State Senate

John B. Breaux, United States Senate

Phil Gramm, United States Senate

J. Bennett Johnston, United States Senate

Michael A. Andrews, U.S. House of Representatives
Bill Archer, U.S. House of Representatives

Lindy Boggs, U.S. House of Representatives

Jack Brooks, U.S. House of Representatives

Tom Delay, U.S. House of Representatives

E. (Kika) de la Garza, U.S. House of Representatives
Jack Fields, U.S. House of Representatives

Jimmy Hayes, U.S. House of Representatives

Craig A. Washington, U.S. House of Representatives
Bob Livingston, U.S. House of Representatives
Solomon P. Ortiz, U.S. House of Representatives

W. J. (Billy) Tauzin, U.S. House of Representatives
Charles Wilson, U.S. House of Representatives
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State Government and Agencies

Honorable
Honorable
Honorable
Louisiana
Louisiana
Louisiana
Louisiana
Louisiana
Louisiana
Louisiana
Louisiana
Louisiana
Louisiana
President
Speaker,

Speaker,

Speaker P
Texas Att
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas

Gen
Gov
Off
Cff
Par
Sec
Tou

Bill Clements, Governor of Texas
Buddy Roemer, Governor of Louisiana
Debre Danburg, Texas House of Representatives
Coastal Management Program
Department of Culture, Recreation and Tourism
Department of Environmental Quality
Department of Natural Resocurces
Department of State
Department of Wildlife and Fisheries
Geclogical Survey
Office of Intergovernmental Affairs
Office of State Parks
State Office of Conservation
, Louisiana Senate
Louisiana House of Representatives
Texas House of Representatives
ro-Tem, Texas Senate
orney General

Committee on Natural Resources

eral Land Office

ernor's Office of Budget and Planning
ice of Intergovernmental Affairs

ice of State-Federal Relations

ks and Wildlife Department

retary of State

rist Development Agency

Interest Groups

Alliance
Anadarko
American
American
American
American
American
American
American
American
American
Americans
Amoco Pro
Atlantic
Audubon S
Boating I
CONOCC In
Center fo
Center fo
Cities Se

for Environmental Education, Inc.
Petroleum Corporation
Association of Port Authorities
Bureau of Shipping
Conservation Association
Fisheries Society
Gas Association
Institute of Merchant Shipping
Littoral Society
Petroleum Institute
Recreation Coalition

for the Environment
duction Company
Richfield Company
ociety
ndustry Association
C.
r Law and Social Policy
r Marine Conservation
rvice 0il and Gas Corporation

Citizens Advisory Committee on the Gulf Initiative
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Citizens Environmental Coalition

Clean Water Action Project

Coast Alliance

Coastal Society

Coastal States Organization

Conservation Education Association
Conservation Foundation

Conservation Fund

Continental 0il Company

Continental Shelf Associates

Council of State Planning Agencies

Council on Ocean Law

Cousteau Society

Defenders of Wildlife

Edison Electric Institute

El Paso Natural Gas Company

Environmental Action Foundation
Environmental Defense Fund, Inc.
Environmental Law Institute

Environmental Policy Center

Environmental Policy Institute

Exxon Company, U.S.A.

Federation of American Controlled Shipping
Friends of the Earth

Galveston Bay Foundation

Galveston Island Diving Association
Greenpeace

Gulf and Caribbean Fisheries Institute
Gulf Coast Authority

Gulf 0il Exploration and Production Company
Houston Sierra Club

Houston Sportsmen's Club

Houston Underwater Club

Institute for the Human Environment
International Association of Fish and Wildlife Agencies
International Oceanographic Foundation
Izaak Walton lLeague of America, Inc.
Louisiana University Marine Consortium
Louisiana Wildlife Federation

Marine Science Institute

Marine Technology Society

Mobile 0il Corporation

National Association of Conservation Districts
National Association of Counties

National Association of State Recreation Planners
National Audubon Society

National Coalition for Marine Conservation
National Federation of Fisherman

National Fisheries Institute

National Marine Education Association
Naticnal Maritime Council

National Ocean Industries Association
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National Parks and Conservation Association
National Recreation and Parks Association
National Wildlife Federation
Natural Resources Defense Council
Nature Conservancy

New Orleans Steamship Association
Oceanic Society

Petroleum Information Corporation
Port of Corpus Christi Authority
Port of Houston Authority

Port of Lake Charles

Port of Orange

Resources for the Future

Rigs to Reefs Company

Rinn Boats, Inc.

Shell 0il Company

Sierra Club

Sport Fishing Institute

Sportsmen's Clubs of Texas, Inc.
Standard 0il Company

Texaco, Inc.

Texas Conservation Foundation

Texas Environmental Coalition

Texas Shrimp Association

Texas State Aquarium

Union 0il Company

United Nations Environment Programme
United sStates Chamber of Commerce
United States Tourist Council

Water Pollution Control Federation
West Gulf Maritime Association
Wilderness Society

Wildlife Management Institute
Wildlife Society, Louisiana Chapter
Wildlife Society, Texas Chapter
World Resources Institute

World Wildlife Fund - U.S.
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APPENDIX 1: FINAL DESIGNATION DOCUMENT FOR THE FLOWER GARDEN
BANKS NATIONAL MARINE SANCTUARY

PREAMBLE

DESIGNATION DOCUMENT FOR
THE FLOWER GARDEN BANKS NATIONAL MARINE SANCTUARY

Under the authority of Title III of the Marine Protection,
Research, and Sanctuaries Act of 1972, as amended (the "Act"),
16 U.S.C. §§ 1431 et sedq., two separate areas of ocean waters
over and surrounding the East and West Flower Garden Banks, and
the submerged lands thereunder including the Banks, in the
northwestern Gulf of Mexico, as described in Article II, are
hereby designated as the Flower Garden Banks National Marine
Sanctuary for the purposes of protecting and managing the
conservation, ecoclogical, recreational, research, educational,
historic and esthetic resources and qualities of these areas.

Article I. Effect of Designation

The Act authorizes the Secretary of Commerce to issue such
final regulations as are necessary and reasonable to implement
the designation, including managing and protecting the
conservation, recreational, ecological, historical, research,
educational, and esthetic resources and qualities of a sanctuary.
Section 1 of Article IV of this Designation Document lists those
activities that may have to be regulated on the effective date of
designation or at some later date in order to protect Sanctuary
resources and qualities. Thus, the act of designation empowers
the Secretary of Commerce to regulate the activities listed in
section 1. Listing does not necessarily mean that an activity
will be regulated; however, if an activity is not listed it may
not be regulated, except on an emergency basis, unless section 1
of Article IV is amended by the same procedures by which the
original designation was made.

Article JII. Description of the Area

The Flower Garden Banks National Marine Sanctuary consists
of two separate areas of ocean waters over and surrounding the
East and West Flower Garden Banks, and the submerged lands
thereunder including the Banks, in the northwestern Gulf of
Mexico. The area designated at the East Bank is located
approximately 120 nautical miles south-southwest of Cameron,
Louisiana, and encompasses 19.20 square nautical miles, and the
area designated at the West Bank is located approximately 110
nautical miles southeast of Galveston, Texas, and encompasses
22.50 square nautical miles. The two areas encompass a total of
41.70 square nautical miles (143.21 square kilometers).
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Appendix I to this designation document sets forth the precise
Sanctuary boundaries.

Article TII. Characteristics of the Area That Give It Particular
Value

The Flower Garden Banks sustain the northernmost living
coral reefs on the U.S. continental shelf. They are isclated
from other reef systems by over 300 nautical miles (550
kilometers) and exist under hydrographic conditions generally
considered marginal for tropical reef formation. The
composition, diversity and vertical distribution of benthic
communities on the Banks are strongly influenced by this physical
environment. Epibenthic populations are distributed among
several interrelated biotic zones, including a Diploria-
Montastrea-Porites zone, a Madracis mirabilis zone, and an algal
sponge zone.

The complex and biologically productive reef communities
that cap the Banks offer a combination of esthetic appeal and
recreational and research opportunity matched in few other ocean
areas. These reef communities are in delicate ecological balance
because of the fragile nature of coral and the fact that the
Banks lie on the extreme northern edge of the zone in which
extensive reef development can occur. In addition to their coral
reefs, the Banks contain the only known oceanic brine seep in
continental shelf waters of the Gulf of Mexico. Because of these
features, the Flower Garden Banks are particularly valuable for
scientific research.

Article IV. Scope of Requlations

Section 1. Activities Subject to Requlation

The following activities are subject to regulation,
including prohibition, to the extent necessary and reasonable to
ensure the protection and management of the conservation,
recreational, ecological, historical, research, educational and
esthetic resources and qualities of the area:

a. Anchoring or otherwise mooring within the Sanctuary;

b. Discharging or depositing, from within the boundaries
of the Sanctuary, any material or other matter;

c. Discharging or depositing, from beyond the boundaries
of the Sanctuary, any material or other matter;

d. Drilling into, dredging or otherwise altering the
seabed of the Sanctuary; or constructing, placing or
abandoning any structure, material or other matter on
the seabed of the Sanctuary:;
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e. Exploring for, developing or producing oil, gas or
minerals within the Sanctuary;

f. Taking, removing, catching, collecting, harvesting,
feeding, injuring, destroying or causing the loss of,
or attempting to take, remove, catch, collect, harvest,
feed, injure, destroy or cause the loss of, a Sanctuary
resource;

g. Possessing within the Sanctuary a Sanctuary resource or
any other resource, regardless of where taken, removed,
caught, collected or harvested, that, if it had been
found within the Sanctuary, would be a Sanctuary
resource.

h. Possessing or using within the Sanctuary, any fishing
gear, device, equipment or means.

i. Possessing or using explosives or airguns or releasing
electrical charges within the Sanctuary.

Section 2. Consistency with International law

The Sanctuary regulations shall be applied to foreign
persons and foreign vessels in accordance with generally
recognized principles of international law, and in accordance
with treaties, conventions, and other international agreements to
which the United States is a party.

Section 3. Emergencies

Where necessary to prevent or minimize the destruction of,
loss of, or injury to a Sanctuary resource or quality, or
minimize the imminent risk of such destruction, leoss or injury,
any and all activities, including those not listed in section 1
of this Article, are subject to immediate temporary regulation,
including prohibition.

Article V. Effect on Other Requlations, Leases, Permits,
Licenses, and Rights

Section 1. Fishing Requlations, Licenses, and Permits

The reqgulation of fishing is authorized under Article 1IV.
All regulatory programs pertaining to fishing, including fishery
management plans promulgated under the Magnuson Fishery
Conservation and Management Act, 16 U.S.C. §§ 1801 et seqg., shall
remain in effect. Where a valid regulation promulgated under
these programs conflicts with a Sanctuary regulation, the
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requlation deemed by the Secretary of Commerce or designee as
more protective of Sanctuary resources and qualities shall
govern.

Section 2. Other

If any valid regulation issued by any Federal authority of
competent jurisdiction, regardless of when issued, conflicts with
a Sanctuary regulation, the regulation deemed by the Secretary of
Commerce or designee as more protective of Sanctuary resources
and qualities shall govern.

Pursuant to section 304 (c) (1) of the Act, 16 U.S.C.
§ 1434(c) (1), no valid lease, permit, license, approval, or other
authorization issued by any Federal authority of competent
jurisdiction, or any valid right of subsistence use or access,
may be terminated by the Secretary of Commerce or designee as a
result of this designation or as a result of any Sanctuary
regulation if such authorization or right was in existence on the
effective date of this designation. However, the Secretary of
Commerce or designee may regulate the exercise of such
authorization or right consistent with the purposes for which the
Sanctuary is designated.

Accordingly, the prohibitions set forth in the Sanctuary
regulations shall not apply to any activity authorized by any
valid lease, permit, license, approval, or other authorization in
existence on the effective date of Sanctuary designation and
issued by any Federal authority of competent jurisdiction, or by
any valid right of subsistence use or access in existence on the
effective date of Sanctuary designation, provided that the holder
of such authorization or right complies with Sanctuary
regulations regarding the certification of such authorizations
and rights (e.q., notifies the Secretary or designee of the
existence of, requests certification of, and provides requested
information regarding such authorization or right) and complies
with any terms and conditions on the exercise of such authoriza-
tion or right imposed as a condition of certification by the
Secretary or designee as he or she deems necessary to achieve the
purposes for which the Sanctuary was designated.

Pending final agency action on the certification request,
such holder may exercise such authorization or right without
being in violation of any prohibitions set forth in the Sanctuary
regulations, provided the holder is in compliance with Sanctuary
regulations regarding certifications.

The prohibitions set forth in the Sanctuary regulations
shall not apply to any activity authorized by any valid lease,
permit, license, approval or other authorization issued after the
effective date of Sanctuary designation by any Federal authority
of competent jurisdiction, provided that the applicant complies
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with Sanctuary regulations regarding notification and review of
applications (e.g., notifies the Secretary or designee of the
application for such authorization and provides requested
information regarding the application), the Secretary or designee
notifies the applicant and authorizing agency that he or she does
not object to issuance of the authorization, and the applicant
complies with any terms and conditions the Secretary or designee
deems necessary to protect Sanctuary resources and qualities.

The prohibitions set forth in the Sanctuary regulations
shall not apply to any activity conducted in accordance with the
scope, purpose, terms, and conditions of a National Marine
Sanctuary permit issued by the Secretary or designee in
accordance with the Sanctuary regulations. Such permits may only
be issued if the Secretary or designee finds that the activity
for which the permit is applied will: further research related
to Sanctuary resources; further the educaticnal, natural or
historical resource value of the Sanctuary; further salvage or
recovery operations in or near the Sanctuary in connection with a
recent air or marine casualty; or assist in managing the
Sanctuary.

The prohibitions set forth in the Sanctuary regulations
shall not apply to any activity conducted in accordance with the
scope, purpose, terms, and conditions of a Special Use
permit issued by the Secretary or designee in accordance with
Section 310 of the Act.

If the Sanctuary regulations prohibit o©il, gas, or mineral
exploration, develcpment or production in any area of the
Sanctuary, the Secretary or designee may in no event permit or
otherwise approve such activities in that area, and any leases,
licenses, permits, approvals, or other authorizations issued
after the effective date of Sanctuary designation authorizing the
exploration, development, or production of oil, gas, or minerals
in that area shall be invalid.

Article VI, Alterations to This Designation

The terms of designation may be modified only by the same
procedures by which the original designation is made, including
public hearings, consultation with any appropriate Federal,
State, regional and local agencies, review by the appropriate
Congressional committees and approval by the Secretary of
Commerce or designee.
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Accordingly, for the reasons set forth above, 15 CFR is amended
as follows:

1. Part 943 is added to read as fellows:
Part 943 - Flower Garden Banks National Marine Sanctuary
Sec.

943.1 Purpose.

943.2 Boundaries.

943.3 Definitions.

943.4 Allowed activities.

943.5 Prohibited activities.

943.6 Shunting requirements applicable to hydrocarbon-

drilling discharges.

943.7 Emergency regulations.
943.8 Penalties.
943.9 National Marine Sanctuary permits - application

procedures and issuance criteria.

943.10 Certification of pre-existing leases, licenses,
permits, approvals, other authorizations, or rights to
conduct a prohibited activity.

943.11 Notification and review of applications for leases,
licenses, permits, approvals, or other authorizations
to conduct a prohibited activity.

943.12 Appeals of administrative action.

Appendix I--Flower Garden Banks National Marine Sanctuary
Boundary Coordinates

Appendix II--Coordinates for the Department of the Interior
topographic lease stipulations for OCS lease sale 112.

Authority: Sections 302, 303, 304, 305, 307, and 310 of
Title III of the Marine Protection, Research, and Sanctuaries Act

of 1972, as amended, 16 U.S.C. §§ 1431 et seq.
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§ 943.1 Purpose.

The purpose of the regulations in this Part is to implement
the designation of the Flower Garden Banks National Marine
Sanctuary by regulating activities affecting the Sanctuary
consistent with the terms of that designation in order to protect
and manage the conservation, ecological, recreational, research,
educational, historical and esthetic resources and qualities of
the area.

§ 943.2 Boundaries.

The Flower Garden Banks National Marine Sanctuary consists
of two separate areas of ocean waters over and surrounding the
East and West Flower Garden Banks, and the submerged lands
thereunder including the Banks, in the northwestern Gulf of
Mexico. The area designated at the East Bank is located
approximately 120 nautical miles south-southwest of Cameron,
Louisiana, and encompasses 19.20 square nautical miles, and the
area designated at the West Bank is located approximately 110
nautical miles southeast of Galveston, Texas, and encompasses
22.50 square nautical miles. The two areas encompass a total of
41.70 square nautical miles (143.21 square kilometers). The
boundary coordinates for each area are listed in Appendix I,
following § 943.11.

§ 943.3 Definitions.

(A) "Act" means Title III of the Marine Protection,
Research, and Sanctuaries Act of 1972, as amended, 16 U.S.C.
§§ 1431 et seq.

(B) "Administrator" or "Under Secretary" means the
Administrator of the National Oceanic and Atmospheric
Administration/Under Secretary of Commerce for Oceans and
Atmosphere.

(C) "Assistant Administrator" means the Assistant
Administrator for Ocean Services and Coastal Zone Management,
National Ocean Service, National Oceanic and Atmospheric
Administration.

(D) "Conventional hook and line gear"™ means any fishing
apparatus operated aboard a vessel and composed of a single line
terminated by a combination of sinkers and hooks or lures and
spooled upon a reel that may be hand- or electrically operated,

hand-held or mounted. This term does not include bottom
longlines.

(E} "Director" means the Director of the Office of Ocean

and Coastal Resource Management, National Oceanic and Atmospheric
Administration.
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(F) "“Effective date of Sanctuary designation" means the
date the regulations implementing the designation of the
Sanctuary become effective.

(G) M“Historical resource" means a resource possessing
historical, cultural, archaeolcgical or paleontological signifi-
cance, including sites, structures, districts, and objects sig-
nificantly associated with or representative of earlier people,
cultures, and human activities and events.

(H) "Injure" means change adversely, either in the long or
short term, a chemical, biological or physical attribute of, or
the viability of. To "injure" therefore includes, but is not
limited to, to cause the loss of and to destroy.

(I) "No-activity zone" means one of the two geographic
areas delineated by the Department of the Interior in
stipulations for OCS lease sale 112 over and surrounding the East
and West Flower Garden Banks as areas in which activities
associated with exploration for, development of, or production of
hydrocarbons are prohibited. The precise coordinates of these
areas are provided in Appendix II. These particular coordinates
define the geographic scope of the "no-activity zones" for
purposes of the regulations in this Part. These coordinates are
based on the "1/4 1/4 1/4" system formerly used by the Department
of the Interior, a method that delineates a specific portion of a
block rather than the actual underlying isobath.

(J) "Person" means any private individual, partnership,
corporation, or other entity; or any officer, employee, agent,
agency, department or instrumentality of the Federal government,
of any State or local unit of government, or of any foreign
government.

(K) "Sanctuary" means the Flower Garden Banks National
Marine Sanctuary.

(L) "Sanctuary quality" means a particular and essential
characteristic of the Sanctuary, including but not limited to
water quality and air quality.

(M) "Sanctuary resource" means any living or non-living
resource of the Sanctuary that contributes to its conservation,
recreational, ecclogical, historical, research, educational or
esthetic value, including, but not limited to, carbonate rock,
corals and other bottom formations, coralline algae and other
plants, marine invertebrates, brine-seep biota, fish, turtles and
marine mammals.

(N) "Shunt" means to discharge expended drilling cuttings
and fluids near the ocean seafloor.
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(0) "Vessel" means a watercraft of any description capable
of being used as a means of transportation in the waters of the
Sanctuary.

Other terms appearing in the regulations in this Part are
defined at 15 CFR. § 922.2 and/or in the Marine Protection,
Research, and Sanctuaries Act of 1972, as amended (33 U.S.C.
§§ 1401 et seqg. and 16 U.S.C. §§ 1431 et seq.).

§ 943.4 Allowed activities.

All activities except those prohibited by section 943.5 may
be undertaken subject to the requirements of section 943.6,
subject to any emergency regulations promulgated pursuant to
section 943.7, and subject to all prohibitions, restrictions, and
conditions validly imposed by any other Federal authority of
competent jurisdiction. If any valid requlation issued by any
Federal authority of competent jurisdiction, regardless of when
issued, conflicts with a Sanctuary regulation, the regulation
deemed by the Director or designee as more protective of
Sanctuary rescurces and qualities shall govern.

§ 943.5 Prohibited activities.

(a) Except as specified in paragraphs (c) through (h)
below, the following activities are prohibited and thus unlawful
for any person to conduct or cause to be conducted:

(1) Exploring for, developing or producing oil, gas or
minerals within a no-activity zone.

(2) Anchoring or otherwise mooring within the Sanctuary a
vessel greater than 100 feet (30.48 meters) in registered length.

(3) Anchoring a vessel of less than or equal to 100
feet (30.48 meters) in registered length within an area of the
Sanctuary where a mooring buoy is available.

(4) Anchoring a vessel within the Sanctuary using more than
fifteen feet (4.57 meters) of chain or wire rope attached to the
anchor.

(5) Anchoring a vessel within the Sanctuary using anchor
lines (exclusive of the anchor chain or wire rope pernmitted by
(4) above) other than those of a soft fiber or nylon,
polypropylene, or similar material.

(6) Discharging or depositing, from within the boundaries
of the Sanctuary, any material or other matter except:
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(i) fish, fish parts, chumming materials or bait used
in or resulting from fishing with conventional hook and
line gear in the Sanctuary;

(ii) biodegradable effluents incidental to vessel use
and generated by marine sanitation devices approved in
accordance with Section 312 of the Federal Water
Pcllution Control Act, as amended, 33 U.S.C. § 1322;

(1ii) water generated by routine vessel operations
(e.g., cooling water, deck wash down, and graywater as
defined by Section 312 of the Federal Water Pollution
Control Act, as amended, 33 U.S.C. § 1322) excluding
oily wastes from bilge pumping; or

(iv) engine exhaust.

The prohibitions in this paragraph (6) do not apply to the
discharge, in areas of the Sanctuary outside the no-activity
zones, of drilling cuttings and drilling fluids necessarily
discharged incidental to the exploration for, development of, or
production of 0il or gas in those areas unless such discharge
injures a Sanctuary resource or quality. (See section 943.6 for
the shunting requirement applicable to such discharges.)

(7) Discharging or depositing, from beyond the boundaries
of the Sanctuary, any material or other matter, except those
listed in paragraph (6) (i)-(iv) above, that subsequently enters
the Sanctuary and injures a Sanctuary resource or quality.

(8) Drilling into, dredging or otherwise altering the
seabed of the Sanctuary (except by anchoring); or constructing,
placing or abandoning any structure, material or other matter on
the seabed of the Sanctuary.

(9) Injuring or removing, or attempting to injure or
remove, any coral or other bottom formation, coralline algae or
other plant, marine invertebrate, brine-seep biota or carbonate

rock within the Sanctuary.

(10) Taking any marine mammal or turtle within the
Sanctuary, except as permitted by regulations, as amended,
promulgated under the Marine Mammal Protection Act, as amended,
16 U.S.C. §§ 1361 et seq., and the Endangered Species Act, as
amended, 16 U.S.C. §§ 1531 et sedq.

{(11) Injuring, catching, harvesting, collecting or feeding,
or attempting to injure, catch, harvest, collect or feed, any
fish within the Sanctuary by use of bottom longlines, traps,
nets, bottom trawls or any other gear, device, equipment or means
except by use of conventional hook and line gear.
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(12) Possessing within the Sanctuary (regardless of where
collected, caught, harvested or removed), except for valid law
enforcement purposes, any carbonate rock, coral or other bottom
formation, coralline algae or other plant, marine invertebrate,
brine-seep biota or fish (except for fish caught by use of
conventional hook and line gear).

(13) Possessing or using within the Sanctuary, except
possessing while passing without interruption through it or for
valid law enforcement purposes, any fishing gear, device
equipment or means except conventional hook and line gear.

(14) Possessing, except for valid law enforcement purposes,
or using explosives or releasing electrical charges within the

Sanctuary.

(b) The regulations in this Part shall be applied to
foreign persons and foreign vessels in accordance with generally
recognized principles of international law, and in accordance
with treaties, conventions, and other international agreements to
which the United States is a party.

(c) The prohibitions in paragraph (a) (2),(4),(5),(8)
and {14) do not apply to necessary activities conducted in areas
of the Sanctuary outside the no-activity zones and incidental to
exploration for, development of, or production of oil or gas in
those areas.

(d) The prohibitions in paragraph (a)(2)-(14) do not apply
to activities necessary to respond to emergencies threatening
life, property, or the environment.

(e) (1) The prohibitions in paragraph (a)(2)-(14) do not
apply to activities being carried out by the Department of
Defense as of the effective date of Sanctuary designation. Such
activities shall be carried out in a manner that minimizes any
adverse impact on Sanctuary resources and qualities. The
prohibitions in paragraph (a) (2)-(14) do not apply to any new
activities carried out by the Department of Defense that do not
have the potential for any significant adverse impacts on
Sanctuary resources or qualities. Such activities shall be
carried out in a manner that minimizes any adverse impact on
Sanctuary resources and qualities. New activities with the
potential for significant adverse impacts on Sanctuary resources
or qualities may be exempted from the prohibitions in paragraph
(a) (2)-(14) by the Director or designee after consultation
between the Director or designee and the Department of Defense.
If it is determined that an activity may be carried out, such
activity shall be carried out in a manner that minimizes any
adverse impact on Sanctuary resources and qualities.
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(2) In the event of threatened or actual destruction of,
loss of, or injury to a Sanctuary resource or quality resulting
from an untoward incident, including but not limited to spills
and groundings, caused by a component of the Department of
Defense, the cognizant component shall promptly coordinate with
the Director or designee for the purpose of taking appropriate
actions to respond to and mitigate the harm and, if possible,
restore or replace the Sanctuary resource or quality.

(f) The prohibitions in paragraph (a) (2)-(14) do not apply
tc any activity executed in accordance with the scope, purpose,
terms, and conditions of a National Marine Sanctuary permit
issued pursuant to section 943.9 or a Special Use permit issued
pursuant to Section 310 of the Act.

(g) The prohibitions in paragraph (a) (2)-(14) do not apply
to any activity authorized by a valid lease, permit, license, ap-
proval, or other authorization in existence on the effective date
of Sanctuary designation and issued by any Federal authority of
competent jurisdiction, or by any valid right of subsistence use
or access in existence on the effective date of Sanctuary
designation, provided that the holder of such authorization or
right complies with section 943.10 and with any terms and condi-
tions on the exercise of such lease, permit, license, approval,
other authorization, or right imposed by the Director or
designee as a condition of certification as he or she deems
necessary to achieve the purposes for which the Sanctuary was
designated.

(h) The prohibitions in paragraph (a) (2) - (14) do not
apply to any activity authorized by any lease, permit, license,
approval or other authorization issued after the effective date
of Sanctuary designation, provided that the applicant complies
with section 943.11, the Director or designee notifies the
applicant and authorizing agency that he or she does not object
to issuance of the authorization, and the applicant complies with
any terms and conditions the Director or designee deems necessary
to protect Sanctuary resources and qualities.

(i) Notwithstanding paragraphs (f), (g) and (h) above, in
no event may the Director or designee issue a National Marine
Sanctuary permit under section 943.9 or a Special Use permit
under Section 310 of the Act. authorizing, or otherwise approve,
the exploration for, development of, or production of oil, gas or
minerals in a no-activity zone, and any leases, licenses,
permits, approvals, or other authorizations authorizing the
exploration for, development of, or production of oil, gas or
minerals in a no-activity zone and issued after the effective
date of Sanctuary designation shall be invalid.
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§ 943.6 Shunting requirements applicable to hydrocarbon-
drilling discharges.

Persons engaged in the exploration for, development of, or
production of oil or gas in areas of the Sanctuary outside the
no-activity zones must shunt all drilling cuttings and drilling
fluids to the seabed through a downpipe that terminates an
appropriate distance, but no more than ten meters, from the
seabed.

§ 943.7 Emergency regulations.

Where necessary to prevent or minimize the destruction of,
loss of, or injury to a Sanctuary resource or quality, or
minimize the imminent risk of such destruction, loss or injury,
any and all activities are subject to immediate temporary
regulation, including prohibition.

§ 943.8 Penalties for commission of prohibited activities.

(a) Each violation of the Act, any regulation in this Part,
or any permit issued pursuant thereto, is subject to a civil
penalty of not more than $50,000. Each day of a continuing
vioclation constitutes a separate violation.

(b) Regulations setting forth the procedures governing
administrative proceedings for assessment of civil penalties,
permit sanctions and denials for enforcement reasons, issuance
and use of written warnings, and release or forfeiture of seized
property appear at 15 CFR Part 904.

(c¢) TUnder Section 312 of the Act, any person who destroys,
causes the loss of, or injures any sanctuary resource is liable
to the United States for response costs and damages resulting
from such destruction, loss, or injury, and any vessel used to
destroy, cause the loss of, or injure any sanctuary resource is
liable in rem to the United States for response costs and damages
resulting from such destruction, loss, or injury.

§ 943.9 National Marine Sanctuary permits - Application
procedures and issuance criteria.

(a) A person may conduct an activity prohibited by section
943.5(a) (2) - (14) if conducted in accordance with the scope,
purpose, terms, and conditions of a permit issued under this
section.

(b) Applications for such permits should be addressed to
the Director of the Office of Ocean and Coastal Resource Manage-
ment; ATTN: Sanctuaries and Reserves Division, Office of Ocean
and Coastal Resource Management, National Ocean Service, National
Oceanic and Atmospheric Administration, 1825 Connecticut Avenue,
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N.W., Washington, D.C. 20235. An application must include a
detailed description of the proposed activity including a
timetable for completion of the activity and the equipment,
personnel, and methodology to be employed. The qualifications
and experience of all personnel must be set forth in the.
application. The application must set forth the potential
effects of the activity, if any, on Sanctuary resources and
qualities. Copies of all other required licenses, permits,
approvals, or other authorizations must be attached.

(c) Upon receipt of an application, the Director or
designee may request such additional information from the
applicant as he or she deems necessary to act on the application
and may seek the views of any persons.

(d) The Director or designee, at his or her discretion, may
issue a permit, subject to such terms and conditions as he or she
deems appropriate, to conduct an activity prechibited by section
943.5(a)(2) - (14), if the Director or designee finds that the
activity will: further research related to Sanctuary resources;
further the educational, natural or historical resource value of
the Sanctuary: further salvage or recovery operations in or near
the Sanctuary in connection with a recent air or marine casualty:
or assist in managing the Sanctuary. In deciding whether to
issue a permit, the Director or designee shall consider such
factors as: the professional qualifications and financial
ability of the applicant as related to the proposed activity; the
duration of the activity and the duration of its effects; the
appropriateness of the methods and procedures proposed by the
applicant for the conduct of the activity; the extent to which
the conduct of the activity may diminish or enhance Sanctuary
resources and qualities; the cumulative effects of the activity;
and the end value of the activity. In addition, the Director or
designee may consider such other factors as he or she deems
appropriate.

(e) A permit issued pursuant to this section is
nontransferable.

(f) The Director or designee may amend, suspend, or revocke
a permit issued pursuant to this section or deny a permit
application pursuant to this section, in whole or in part, if it
is determined that the permittee or applicant has acted in
violation of the terms or conditions of the permit or of these
regulations or for other good cause. Any such action shall be
communicated in writing to the permittee or applicant and shall
set forth the reason(s) for the action taken. Procedures
governing permit sanctions and denials for enforcement reasons
are set forth in Subpart D of 15 CFR Part 904.
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(g) It shall be a condition of any permit issued that the
permit or a copy thereof be displayed on board all vessels or
aircraft used in the conduct of the activity.

(h) The Director or designee may, inter alia, make it a
condition of any permit issued that any information obtained
under the permit be made available to the public.

(i) The Director or designee may, inter alia, make it a
condition of any permit issued that a NOAA official be allowed to
observe any activity conducted under the permit and/or that the
permit holder submit one or more reports on the status, progress,
or results of any activity authorized by the permit.

(j) The applicant for or holder of a National Marine
Sanctuary permit may appeal the denial, conditioning, amendment,
suspension, or revocation of the permit in accordance with the
procedures set forth in section 943.12.

§ 943.10 Certification of pre-existing leases, licenses,
permits, approvals, other authorizations, or rights to conduct a
prohibited activity.

(a) The prohibitions set forth in § 943.5(a)(2) - (14) do
not apply to any activity authorized by a valid lease, permit,
license, approval or other authorization in existence on the
effective date of Sanctuary designation and issued by any Federal
authority of competent jurisdiction, or by any valid right of
subsistence use or access in existence on the effective date of
Sanctuary designation, provided that: 1) the holder of such
authorization or right notifies the Director or designee, in
writing, within 90 days of the effective date of Sanctuary
designation, of the existence of such authorization or right and
requests certification of such authorization or right:

2) the holder complies with the other provisions of this section
943.10; and 3) the holder complies with any terms and conditions
on the exercise of such authorization or right imposed as a
condition of certification, by the Director or designee, to
achieve the purposes for which the Sanctuary was designated.

(b) The holder of a valid lease, permit, license, approval
or other authorization in existence on the effective date of
Sanctuary designation and issued by any Federal authority of
competent jurisdiction, or of any valid right of subsistence use
or access in existence on the effective date of Sanctuary
designation, authorizing an activity prohibited by
section 943.5(a) (2) - (14) may conduct the activity without being
in violation of section 943.5, pending final agency action on his
or her certification request, provided the holder is in
compliance with this section 943.10.
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(c) Any holder of a valid lease, permit, license, approval,
or other authorization in existence on the effective date of
Sanctuary designation and issued by any Federal authority of
competent jurisdiction, or any holder of a valid right of
subsistence use or access in existence on the effective date of
Sanctuary designation may request the Director or designee to
issue a finding as to whether the activity for which the
authorization has been issued, or the right given, is prohibited
under section 943.5(a) (2) - (14).

(d) Requests for findings or certifications should be
addressed to the Director, Office of Ocean and Coastal Resource
Management; ATTN: Sanctuaries and Reserves Division, Office of
Ocean and Coastal Resource Management, National Ocean Service,
National Oceanic and Atmospheric Administration, 1825 Connecticut
Avenue, N.W., Washington, D.C. 20235. A copy of the lease,
permit, license, approval or other authorization must accompany
the request.

(e) The Director or designee may request additional
information from the certification requester as or he deems
necessary to condition appropriately the exercise of the
certified authorization or right to achieve the purposes for
which the Sanctuary was designated. The information requested
must be received by the Director or designee within 45 days of
the postmark date of the request. The Director or designee may
seek the views of any persons on the certification request.

(f) The Director or designee may amend any certification
made under this section whenever additional information becomes
available justifying such an amendment.

(g) The Director or designee shall communicate any decision
on a certification regquest or any action taken with respect to
any certification made under this section, in writing, to both
the holder of the certified lease, permit, license, approval,
other authorization or right, and the issuing agency, and shall
set forth the reason(s) for the decision or action taken.

(h) Any time limit prescribed in or established under this
section may be extended by the Director or designee for good
cause.

(i) The holder may appeal any action conditioning,
amending, suspending, or revoking any certification in accordance
with the procedures set forth in section 943.12.

(j) Any amendment, renewal or extension not in existence on
the effective date of Sanctuary designation of a lease, permit,
license, approval, other authorization or right is subject to the
provisions of section 943.11.
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§ 943.11 Notification and review of applications for leases,
licenses, permits, approvals, or other authorizations to conduct

a prohibited activity.

(a) The prohibitions set forth in section 943.5(a) (2) -
(14) do not apply to any activity authorized by any valid lease,
permit, license, approval or other authorization issued after the
effective date of Sanctuary designation by any Federal authority
of competent jurisdiction, provided that: 1) the applicant
notifies the Director or designee, in writing, of the application
for such authorization (and of any application for an amendment,
renewal or extension of such authorization) within fifteen (15)
days of the date of application or of the effective date of
Sanctuary designation, whichever is later; 2) the applicant
complies with the other provisions of this section 943.11; 3) the
Director or designee notifies the applicant and authorizing
agency that he or she does not cbject to issuance of the
authorization (or amendment, renewal or extension); and 4) the
applicant complies with any terms and conditions the Director or
designee deems necessary to protect Sanctuary resources and
qualities.

(b) Any potential applicant for a lease, permit, license,
approval or other authorization from any Federal authority (or
for an amendment, renewal or extension of such authorization) may
request the Director or designee to issue a finding as to whether
the activity for which an application is intended to be made is
prohibited by section 943.5(a) (2) - (14).

(c) Notifications of filings of applications and requests
for findings should be addressed to the Director, Office of Ocean
and Coastal Resource Management; ATTN: Sanctuaries and Reserves
Division, Office of Ocean and Coastal Resource Management,
National Ocean Service, National Oceanic and Atmospheric
Administration, 1825 Connecticut Avenue, N.W., Washington, D.C.
20235. A copy of the application must accompany the
notification.

(d) The Director or designee may request additional
information from the applicant as he or she deems necessary to
determine whether to object to issuance of such lease, license,
permit, approval or other authorization (or to issuance of an
amendment, extension or renewal of such authorization), or what
terms and conditions are necessary protect Sanctuary resources
and qualities. The information requested must be received by the
Director or designee within 45 days of the postmark date of the
request. The Director or designee may seek the views of any
persons on the application.

(e) The Director or designee shall notify, in writing, the
agency to which application has been made of his or her review of
the application and possible objection to issuance. After review
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of the application and information received with respect thereto,
the Director or designee shall notify both the agency and
applicant, in writing, whether he or she has an objection to
issuance and what terms and conditions he or she deems necessary
to protect Sanctuary resources and qualities. The Director or
designee shall state the reason(s) for any objection or the
reason(s) that any terms and conditions are deemed necessary to
protect Sanctuary resources and qualities.

(f) The Director or designee may amend the terms and
conditions deemed necessary to protect Sanctuary resources and
qualities whenever additional information becomes available
justifying such an amendment.

(g) Any time limit prescribed in or established under this
section may be extended by the Director or designee for good
cause.

(h) The applicant may appeal any objection by, or terms or
conditions imposed by, the Director or designee to the Assistant
Administrator or designee in accordance with the procedures set
forth in section 943.12.

§ 943.12 Appeals of administrative action.

(a) Except for permit actions taken for enforcement reasons
(see Subpart D of 15 CFR Part 904 for applicable procedures), an
applicant for, or a holder of, a section 943.9 National Marine
Sanctuary permit, an applicant for, or a holder of, a Section 310
of the Act Special Use permit, a section 943.10 certification
requester, or a section 943.11 applicant (hereinafter appellant)
may appeal to the Assistant Administrator or designee: 1) the
grant, denial, conditioning, amendment, suspension, or revocation
by the Director or designee of a National Marine Sanctuary or
Special Use permit; 2) the conditioning, amendment, suspension,
or . revocation of a certification under section 943.10; or 3) the
objection to issuance or the imposition of terms and conditions
under section 943.11.

(k) An appeal under paragraph (a) of this section must be
in writing, state the action(s) by the Director or designee
appealed and the reason(s) for the appeal, and be received within
30 days of the action(s) by the Director or designee. Appeals
should be addressed to the Assistant Administrator, Office of
Ocean and Coastal Resource Management, ATTN: Sanctuaries and
Reserves Division, Office of Ocean and Coastal Resource
Management, National Ocean Service, Naticnal Oceanic and
Atmospheric Administration, 1825 Connecticut Avenue, N.W.,
Washington, D.C. 20235.

(c) While the appeal is pending, appellants requesting
certification pursuant to section 943.10 who are in compliance
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with such section may continue to conduct their activities
without being in violation of the prohibitions in section
943.5(a) (2) - (14). All other appellants may not conduct their
activities without being subject to the prohibitions in section
943.5(a) (2) - (14).

(d) The Assistant Administrator or designee may request the
appellant to submit such information as the Assistant
Administrator or designee deems necessary in order for him or her
to decide the appeal. The information requested must be received
by the Assistant Administrator or designee within 45 days of the
postmark date of the request. The Assistant Administrator may
seek the views of any other persons. The Assistant Administrator
or designee may hold an informal hearing on the appeal. If the
Assistant Administrator or designee determines that an informal
hearing should be held, the Assistant Administrator or designee
may designate an officer before whom the hearing shall be held.
The hearing officer shall give notice in the Federal Register of
the time, place, and subject matter of the hearing. The
appellant and the Director or designee may appear personally or
by counsel at the hearing and submit such material and present
such arguments as deemed appropriate by the hearing officer.
Within 60 days after the record for the hearing closes, the
hearing officer shall recommend a decision in writing to the
Assistant Administrator or designee.

(e) The Assistant Administrator or designee shall decide
the appeal using the same regulatory criteria as for the initial
decision and shall base the appeal decision on the record before
the Director or designee and any information submitted regarding
the appeal, and, if a hearing has been held, on the record before
the hearing officer and the hearing officer's recommended
decision. The Assistant Administrator or designee shall notify
the appellant of the final decision and the reason(s) therefor in
writing. The Assistant Administrator or designee's decision
shall constitute final agency action for the purposes of the
Administrative Procedure Act.

(f) Any time limit prescribed in or established under this
section other than the 30 day limit for filing an appeal may be
extended by the Assistant Administrator, designee, or hearing
officer for good cause.
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Appendix I: Coordinates for the Flower Garden Banks National
Marine Sanctuary

East Flower Garden Bank West Flower Garden Rank
Point No. Latitude Lorgitude Point No. Latitude Lengi tude
E-1 27°52'52.13"  93°37'43.52" W1 27°49'09.24"  §3°50'43.35"
E-2 27°53'33.81"  g3°38'22.33" -2 27°50'10.23"  93°52'Q07.96"
E-3 27°55'13.31"  g3°38'35.07" w-3 27°51'13.14" 93°52'50.63"
E-4 27°57'30.14" 93°38'32.26" Wi 27°51'31.24"  92°52'49,75"
E-5 27°58'27.78"  ©3°37'42.93" w5 27°52'49.55" 93°52'21,89"
E-6 27°59'00.29"  93°35'29.586" W6 27°584'59.08"  93°43'41.87"
E-7 27°58'59.23"  $3°35'CS.91" W-7 27°54'57.08"  93°43'38.52"
E-8 27°55'20.23"  ©3°34'13.75" W-8 27°54'33.46"  93°47'10.38"
E-9 27°54'03.35"  ©3°34'18.42" W-9 27°54713.51" ©3°45'48.56"
E-10 27°53'25.95" 93°35'03.79" W-10  27°S3'37.67" 93°46'50.67"
E-11 27°52'51.14"  93°36'57.53" W-11 27°52'55.44"  93°47'14.10"

W-12 27°80'38.31" §3'47'22.88"
W13 27°49'11.23"  93°48'42.53"
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Appendix II: Coordinates for the De ;
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APPENDIX 2: LEGISLATIVE AUTHORITY FOR EXISTING MANAGEMENT
JURISDICTION

Major Leqislative Authority for Existing Federal Management
Jurisdiction in the Area of the Proposed Flower Garden Banks
National Marine Sanctuary

This appendix is designed to provide reviewers additional
information beyond that provided in the status quo section of the
FEIS/MP (Part III, Section I) on existing Federal jurisdiction
over activities conducted at the Flower Garden Banks. The
appendix serves as a basic reference to the status quo (Part ITI,
Section I) and environmental consequences (Part IV) sections of
the FEIS/MP.

1. Magnuson Fishery Conservation and Management Act (MFCMA) (16
U.S5.C. 1801 et sed.)

The MFCMA provides for the conservation and management of
all fishery resources in the zone between 3 and 200 nautical
miles (5.6-370 km) offshore. The National Marine Fisheries
Service (NMFS), NOAA, of the Department of Commerce is charged
with establishing guidelines for, and approving, fishery
management plans (FMP's) prepared by Regional Fishery Management
Councils for selected fisheries. These plans determine levels of
commercial and sport fishing that are consistent with the goal of
achieving and maintaining an optimum yield for each fishery. The
Gulf of Mexico Fishery Management Council is responsible for
preparing FMP's governing fisheries in the area of Flower Garden
Banks. The MFCMA is enforced by the U.S. Coast Guard (USCG) and
NMFS.

In July 1983, the Gulf of Mexico Fishery Management Council
approved an FMP to protect the coral and coral reefs of the Gulf
of Mexico and the South Atlantic¢. This FMP provides the primary
basis for fishery management at the Flower Garden Banks. The
final rules implementing the FMP were published on July 23, 1984
(49 FR 29607 (1984), codified at 50 CFR Part 638). These
regulations establish management measures to be applied in coral
habitat areas of particular concern (HAPC's) such as the Flower
Gardens. The areas within the 50 fathom (300 foot) isobath
surrounding the East and West Flower Garden Banks are established

by the regulations as an HAPC. Within the HAPC, the following
restrictions apply:

(1) Fishing for coral is prohibited except as authorized by
scientific or educational permit; and

(2) Fishing with bottom longlines, traps, pots, and bottom
trawls is prohibited.
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(3) The use of toxic chemicals to take fish or other marine
organisms is prohibited except as authorized by scientific
or educational permit.

Another FMP that has some application to Flower Garden
resources is the FMP for the reef fish resources of the Gulf of
Mexico. The regulations implementing this FMP, 50 CFR Part 641,
set bag and size limits, place restrictions on the use of certain
types of fishing gear, and establish reporting and permit
systems. They also prohibit the use of poisons and explosives to
take reef fish; however, they allow powerheads to be used outside
the stressed areas. They also prohibit vessels in the reef fish
fishery from possessing on board any dynamite or similar
explosive substance. Further, they establishes a stressed area
in Gulf, where reef fish are subject to special management
measures, and a longline and buoy gear restricted area. The
Flower Garden Banks are not included in these areas.

2. Endangered Species Act (ESA) (16 U.S.C. 1531 et seq.)

The ESA provides protection for listed species of plants and
animals in the territorial sea and upon the high seas. The Fish
and Wildlife Service {FWS), in the Department of the Interior,
and NMFS determine which species need protection and maintain the
lists of endangered and threatened species. The most significant
protection provided by the ESA is the prohibition on taking. The
term "take" is defined broadly to mean “harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture, or collect, or to
attempt to engage in such conduct" (16 U.S.C. 1532(19)). The FWS
regulations define the term "harm" to include significant habitat
modification or degradation where it actually kills or injures
wildlife by significantly impairing essential behavioral
patterns, including breeding, feeding or sheltering. The
regulations define the term "harass'" to mean "an intentional or
negligent act or omission which creates the likelihood of injury
to wildlife by annoying it to such an extent as to significantly
disrupt normal behavioral patterns which include, but are not
limited to, breeding, feeding, or sheltering" (50 CFR 17.3).

The ESA also provides some protection to endangered species
and their habitats from less direct threats. This is
accomplished by means of a consultation process (known as section
7) designed to ensure that projects authorized, funded, or
carried out by Federal agencies are not likely to jeopardize the
continued existence of any endangered or threatened species or
result in the destruction or adverse modification of habitat of
such species which is determined by the Secretary (of the
Interior or Commerce, as the case may be) to be critical, unless
an exemption is granted by a Cabinet-level committee set up for
that purpose under the ESA (16 U.S.C. 1536). Critical habitat
areas for endangered species are designated by the FWS or NMFS
depending on the species.
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3. Marine Mammal Protection Act (MMPA) (16 U.S.C. 1361 et
sedq.)

The MMPA is designed to protect all species of marine
mammals. Its provisions apply in the territorial sea and on the
high seas. The MMPA establishes the Marine Mammal Commission,
which advises the Fish and Wildlife Service and the National
Marine Fisheries Service on marine mammal matters and sponsors
relevant scientific research. The National Marine Fisheries
Service is responsible for implementation of the MMPA's
provisions with respect to cetaceans (whales, porpoises,
delphins), and pinnipeds other than sea lions and walruses. The
Fish and Wildlife Service is responsible for all other marine
mammals.

The primary management features of the MMPA include: 1) a
moratorium on "taking" of marine mammals; 2) the development of
management designed to achieve an "optimum sustainable
population" (0SP) for all species or population stocks of marine
mammals; and 3) protection of marine mammal populations
determined to be "depleted."

The MMPA defines "take" broadly to include "“harass, hunt,
capture, or kill, or attempt to harass, hunt, capture, or kill
any marine mammal" (16 U.S.C. 1362(12)). The term "harass" has
been interpreted to encompass acts which cause unintentional
adverse effects on marine mammals, such as operation of motor
boats in waters where marine mammals are found. The MMPA allows
certain exceptions to the moratorium on taking. For example, to
implement a recent MMPA amendment, the National Marine Fisheries
Service issued in May 1989 an interim rule, providing a five-year
exemption for certain incidental takings of marine mammals during
commercial fishing operations.

The MMPA also directs officials to seek "an optimum
sustainable population [of marine mammals]" (16 U.S.C.
1361(6)). Optimum sustainable population (0SP) is defined as,
"with respect to any population stock, the number of animals
which will result in the maximum productivity of the population
or the species keeping in mind the carrying capacity of the
habitat and the health of the ecosystem of which they form a
constituent element" (16 U.S.C. 1362(8)).

Marine mammal species whose populations are determined to be
"depleted" receive additional protection under the MMPA. With
the exception of scientific research permits, no permits for
taking depleted species may be issued. Species occurring within
the area of the proposed Sanctuary which have been determined to
be depleted include the humpback whale, fin whale, northern right
whale, sei whale, and blue whale, based on their "endangered"
status under the Endangered Species Act.



4. Federal Water Pollution Control Act, commonly known as the
Clean Water Act (CWA) (33 U.S.C. 1251 et seq.)

The CWA establishes the basic scheme for restoring and
maintaining the chemical, physical, and biological integrity of
the Nation's waters.

(a) Discharges in General

The CWA's chief mechanism for preventing or reducing water
pollution is the National Pollutant Discharge Elimination System
(NPDES), administered by EPA. Under the NPDES program, a permit
is required for the discharge of pollutants from a point source
into navigable waters of the U.S., the waters of the contiguous
zone, or ocean waters. For example, an NPDES permit is required
for discharges associated with o0il and gas development pursuant
to Federal (outer continental shelf) lease sales. EPA generally
grants NPDES permits for offshore o0il and gas activities based on
published effluent limitation guidelines (40 CFR Part 435).

Other conditions beyond these guidelines may, however, be imposed
by the Regional Administrator on a case-by-case basis.

(b) ©0il Pollution

The CWA prohibits the discharge of oil or hazardous
substances in quantities that may be harmful to the public health
or welfare or the environment, including but not limited to fish,
shellfish, wildlife, and public and private property, shorelines
and beaches: 1) into navigable waters of the U.S., adjoining
shorelines, or into the waters of the contiguous zone, and 2) in
connection with activities under the COuter Continental Shelf
Lands Act or the Deepwater Port Act of 1974, or which may affect
natural resources belonging to, appertaining to, or under the
exclusive management authority of the U.S., except, in the case
of such discharges into the waters of the contiguous zone or
which may affect the above-mentioned natural resources, where
permitted under the Protocol of 1978 Relating to the
International Convention for the Prevention of Pollution from
Ships.

When harmful discharges do occur, the National Contingency
Plan for the removal of o0il and hazardous substances takes
effect. The U.S. Coast Guard, in cooperation with EPA,
administers the Plan, which establishes the organizational
framework for clean-up, including of oil spills resulting from
activities under the Outer Continental Shelf Lands Act. The
National Contingency Plan is discussed in greater detail in the
FEIS/MP in PART II, Section III, B. 3.
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(c) Vessel Sewage

The CWA (33 U.S.C. 1322) requires vessels equipped with
installed toilet facilities to contain operable and certified

marine sanitation devices.
(d) Discharging Dredged or Fill Materials

Section 404 permits, issued by the Army Corps of Engineers
and based on EPA-developed guidelines, are required prior to
discharging dredged or fill materials within three nautical miles

of shore.
5. The Rivers and Harbors Act (33 U.S.C. 401 et seq.)

Section 10 (33 U.S.C. 403) prohibits the unauthorized
obstruction of navigable waters of the United States. The
construction of any structure or any excavation or fill activity
in the territorial sea or on the outer continental shelf is
prohibited without a permit from the Army Corps of Engineers.
Section 13 (33 U.S.C. 407) prohibits the discharge of refuse into
navigable waters, but has been largely superseded by the CWA,
discussed above.

6. Ports and Waterways Safety Act (PWSA) (33 U.S.C. 1231
et seq.)

The PWSA, as amended by the Port and Tanker Safety Act of
1978, is designed to promote navigation and vessel safety and the
protection of the marine environment. The PWSA applies out to
200 nautical miles. The PWSA authorizes the U.S. Coast Guard
(USCG) to establish vessel traffic services for ports, harbors,
and other waters subject to congested vessel traffic or otherwise
hazardous. Two such services are the Vessel Traffic Separation
Scheme (VTSS) and designation of necessary fairways.

In addition to vessel traffic control, the USCG regulates
other navigational and shipping activities and has promulgated
numerous regulations relating to vessel design, construction, and
operation designed to minimize the likelihood of accidents and to
reduce vessel source pollution. The 1978 amendments to the PWSA
establish a comprehensive program for regulating the design,
construction, operation, equipping, and banning of all tankers
using U.S. ports to transfer oil and hazardous materials. These
requirements are, for the most part, in agreement with protocols
(passed in 1978) to the International Convention for the
Prevention of Pollution from Ships, 1973, and the International
Convention on Safety of Life at Sea, 1974.

The USCG is also vested with the primary responsibility for
maintaining boater safety, including the conduct of routine
vessel inspections and coordination of rescue operations.
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7. Outer Continental Shelf Lands Act (OCSLA) (43 U.S.C. 1331 et
sed.)

The OCSILA, as amended in 1978 and 1985, establishes Federal
jurisdiction over the mineral resources of the Outer Continental
Shelf (0OCS) beyond 3 nautical miles, and gives the Secretary of
the Interior primary responsibility for managing OCS mineral
exploration and development. The Secretary's responsibility
has been delegated to the Minerals Management Service (MMS).

The MMS has overall responsibility for leasing 0OCS lands.
In unique or special areas, MMS may impose special lease
stipulations designed to protect specific geological and
biological phenomena. These stipulations may vary among lease
tracts and sales. As noted in the FEIS/MP (Part II, Section II,
C. 1, Oil and Gas Activities) the MMS has established biological
stipulations for tracts at, and adjacent to, the Flower Garden
Banks.

The MMS is also charged with supervising 0CS operations,
including the approval of plans for exploratory drilling and
applications for pipeline rights-of-way on the 0CS. Several
types of regulatory authority are used in carrying out its
supervisory role. Such authority includes the enforcement of
regulations made pursuant to the OCSLA (30 CFR Parts 250 and 256)
and the enforcement of stipulations applicable to particular
leases.

8. Title I of the Marine Protection, Research, and Sanctuaries
Act (MPRSA) (33 U.S.C. 1401 et seq.)

The MPRSA, also known as the Ocean Dumping Act, prohibits:
1) any person from transporting, without a permit, from the U.S.
any material for the purpose of dumping it into ocean waters
(defined to mean those waters of the open seas lying seaward of
the baseline from which the territorial sea is measured) and 2)
in the case of a vessel or aircraft registered in the U.S. or
flying the U.S. flag or in the case of a U.S. agency, any person
from transporting, without a permit, from any location any
material for the purpose of dumping it into the ocean waters.
The MPRSA also prohibits any person from dumping, without a
permit, into the territorial sea, or the 1l2-nautical-mile
contiguous zone to the extent that it may affect the territorial
sea or the territory of the U.S., any material transported from a
location outside the United States. EPA requlates, through the
issuance of permits, the transportation, for the purpose of
dumping, and the dumping of all materials except dredged
material; COE, the transportation, for the purpose of dumping, of
dredged material.
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9. Act to Prevent Pollution from Ships (APPS) (33 U.S.C,
1901 et seq.)

The International Convention for the Prevention of Pollution
of the Sea by 0il, 1954; and the 0il Pollution Act of 1961 have
been superseded by the International Convention for the
Prevention of Pollution from Ships, 1973, as modified by the
related 1978 Protocol (MARPOL 73/78), and implemented in the
United States by the Act to Prevent Pollution from Ships, 1980,
as amended in 1982 and 1987 (APPS). APPS, in implementing Annex
I of MARPOL 73/78, regulates the discharge of o0il and oily
mixtures from seagoing ships, including oil tankers. APPS, in
implementing Annex II of MARPOL 73/78, regulates the discharge of
noxious liquid substances from seagoing ships. Enforcement of
APPS is the responsibility of the U.S. Coast Guard.

When more than 12 nautical miles from the nearest land, any
discharge of o0il or oily mixtures into the sea from a ship
subject to APPS other an oil tanker or from machinery space
bilges of an oil tanker subject to APPS is prohibited except
when: 1) the oil or oily mixture does not originate from cargo
pump room bilges; 2) the o0il or oily mixture is not mixed with
0il cargo residues; 3) the ship is not within a Special Area (the
Flower Garden Banks are not a Special Area for purposes of APPS);
4) the ship is proceeding en route; 5) the oil content of the
effluent without dilution is less than 100 parts per million; and
6) the ship has in operation oily-water separating equipment, a
bilge monitor, bilge alarm or combination thereof. 33 CFR
151.10(a). The restrictions on discharges 12 nautical miles or
less from the nearest land are more stringent. 33 CFR 151.10(b).

A tank vessel subject to APPS may not discharge an oily
mixture into the sea from a cargo tank, slop tank or cargo pump
bilge unless the vessel: 1) is more than 50 nautical miles from
the nearest land; 2) is proceeding en route; 3) is discharging at
an instantaneous rate of o0il content not exceeding 60 liters per
nautical mile; 4) is an existing vessel and the total quantity of
o0il discharged into the sea does not exceed 1/15000 of the total
quantity of the cargo that the discharge formed a part (1/30000
for new vessels); 5) discharges, with certain exceptions, through
the above waterline discharge point; 6) has in operation a cargo
menitor and control system that is designed for use with the oily
mixture being discharged; and 7) is outside the Special Areas.

33 CFR 157.37.

APPS is amended by the Marine Plastic Pollution Research and
Control Act of 1987 (MPPRCA), which implements Annex V of MARPOL
73/78 in the U.S. The MPPRCA and implementing regulations at 33
CFR 151.51 to 151.77 apply to U.S. ships (except warships and
ships owned or operated by the U.S.) everywhere, including
recreational vessels, and tc other ships subject to MARPOL 73/78



while in the navigable waters or the Exclusive Economic Zone of
the U.S. They prohibit the discharge of plastic or garbage mixed
with plastic into any waters and the discharge of dunnage, lining
and packing materials that float within 25 nautical miles of the
nearest land. Other unground garbage may be discharged beyond 12
nautical miles from the nearest land. Other garbage ground to
less than one inch may be discharged beyond three nautical miles
of the nearest land. Fixed and floating platforms and associated
vessels are subject to more stringent restrictions. "Garbage" is
defined as all kinds of victual, domestic and operational waste,
excluding fresh fish and parts therof, generated during the
normal operations of the ship and liable to be disposed of
continuously or periodically, except dishwater, graywater and
certain substances. 33 CFR 151.05.

10. 0il Pollution Act of 1990 (OPA) (P.L. 101-380)

The OPA addresses a wide range of problems associated with
preventing, responding to, and paying for oil spills. It does so
by creating a comprehensive regime for dealing with vessel and
facility-caused oil pollution. The OPA provides for
environmental safeguards in oil transportation greater than those
existing before its passage by: setting new standards for vessel
construction, crew licensing, and manning; providing for better
contingency planning; enhancing Federal response capability;
broadening enforcement authority; increasing penalties; and
authorizing multi-agency research and development. A one billion
dollar trust fund is available to cover clean-up costs and
damages not compensated by the spiller.

Title I establishes liability and limits to liability.

Liability: Any party responsible for the discharge, or the
substantial threat of discharge, of oil into navigable waters or
adjoining shorelines or the Exclusive Economic Zone is liable for
removal costs and damages. {§ 1002(a)]

Damages: Recoverable damages include damages for injury to
natural resources, real or personal property, subsistence use,
revenues, profits and earning capacity, public services, and the
cost of assessing those damages. [§§ 1002(b), 1001(5)]

The measure of damages for natural resources is the cost of
restoring, rehabilitating, replacing, or acquiring the
equivalent; the diminution in value pending restoration; plus the
reasonable cost of assessing damages. [§ 1006(d) (1)] NOAA has
the responsibility of promulgating damage assessment regulations
and following the reqgulations will create a rebuttable
presumption in favor of a given assessment. [§ 1006(e)]
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Sums recovered by a trustee for natural resource damages are
retained in a revolving trust account to reimburse or pay costs
incurred by the trustee with respect to those rescurces.

Title IT makes numerous amendments to conform other Federal
statutes, particularly section 311 of the Clean Water Act, to the
provisions of the CPA.

Title I1I encourages the establishment of an international
inventory of spill removal equipment and personnel and requires
the Secretary of State to review relevant agreements and treaties
with Canada.

Title IV, subpart A, Prevention, gives added responsibility
to the Coast Guard regarding merchant marine personnel. It also
imposes new requirements on the operation of oil tankers (double
hulls on new vessels, and eventually on older vessels).

Title IV, subpart B, Removal, substantially amends
subsection 311(c) of the Clean Water Act, requiring the Federal
government to effectively ensure immediate removal from navigable
waters or adjoining shorelines or the Exclusive Economic Zone of
harmful quantities of o0il or hazardous substances. [§ 4201(a))

It also requires a revision and republication of the National
Contingency Plan within one year [§4201(c)] that will include,
among other things, a fish and wildlife response plan developed
in consultation with NOAA and the Fish and Wildlife Service.
[§4201(Db)]

Title IV, subpart C, Penalties and Miscellaneous,
substantially alters and increases the penalties for illegal
discharges and violations of regulations promulgated under the
Clean Water Act.

Title V relates to Prince William Sound.

Title VI addresses the 0il Spill Liability Trust Fund.

Title VII creates an interagency committee to coordinate a
program of 0}1 pollution research and technology development and
requires monitoring of long-term environmental effects of large
oil spills.

Title VIII provides for improvements to the Tran-Alaska
Pipeline System.

Title X addresses the 0il Spill Liability Trust Fund.
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APPENDIX 3: ABBREVIATIONS

bbls - barrels

BLM - Bureau of Land Management, Department of the Interior

C - Celsius

CFR - Code of Federal Regulations

CSA Continental Shelf Associates

CWA Clean Water Act

DEIS - Draft Environmental Impact Statement

DCS - Department of State

DOD - Department of Defense

DOI - Department of the Interior

EIS - Environmental Impact Statement

EPA - Environmental Protection Agency

F - Fahrenheit

F. = Family (biological classification)

FEIS -Final Environmental Impact Statement

FMP - Fishery Management Plan

ft - foot

HAPC -Habitat Area of Particular Concern

km - kilometer

LRA - List of Recommended Areas

m - meter

MMS - Minerals Management Service, Department of the Interior

MPRSA - Marine Protection, Research, and Sanctuaries Act of 1972

NAS - National Academy of Sciences

NEPA - National Environmental Policy Act

NMFS - National Marine Fisheries Service, NOAA, Department of
Commerce

NCAA - National Oceanic and Atmospheric Administration,

Department of Commerce

NOSIC - Naval Ocean Surveillance Information Center

NRP - National Research Plan (prepared by the MEMD)

0CS - outer continental shelf

ppt - parts per thousand

RFP - Request for Proposal

SEL - Site Evaluation List

sp. - species

SRP - Sanctuary Research Program

SRD - Sanctuaries and Reserves Division, Ocean and Cecastal

Resource Management, NOAA, Department of Commerce
USC - United States Code
USCG - United States Coast Guard
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APPENDIX 4: COMMENTS AND RESPONBES






Appendix 4 includes the comments received on the Draft
Environmental Impact Statement/Management Plan (DEIS/MP) prepared
on the proposed Flower Garden Banks National Marine Sanctuary,
and provides the National Oceanic and Atmospheric
Administration's responses to these comments. Generally, the
responses to comment are provided in one or a combination of
forns:

1. Expansion, clarification of other revision of the
DEIS/MP,

2. Generic Responses to comments raised by several
reviewers, and/or

3. Brief responses to detailed comments received from each
reviewer.

Written comments from individuals, organizations, State and
local governments and Federal, State and local agencies are
printed verbatim, and verbal comments, received at public
hearings, have been summarized.

Eleven general issues were raised frequently by reviewers of
the DEIS/MP. The responses to these issues are presented below.
Commenters will be referred to these generic in the text.
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AMENDMENT NUMBER 1
TO THE
REEY FISE FISHERY MANAGEMENT PLAN

(includes Environmental Assessment,
Regqulatory Impact Review, and
Regulatory Flexibility Analysis)

FEBRUARY 1989

GULF OF MEXICO FISHERY MANAGEMENT COUNCIL
5401 WEST KENNEDY BOULEVARD
SUITE 881
TAMPA, FLORIDA 33609
(813)228-2815

€6.3. Habitat Threats

Currently, the, primary threat to offshore habitat comes from oil
and gas development and production, offshore dumping, platform
removals, and the discharge of contaminants by river systems, such
as the Mississippi River, which empty into the Gulf of Mexico. The
destruction of suitable reefs (natural and man-made) or other types
of hard bottom areas also may prove deleterious to this fishery as
most of the current data indicate an affinity for these habitats
by reef fish (Starck, 1968; Bright and Pequegnat, 1974; Shinn,
1874; Gallaway et al., 1981; Gallaway and lLewbel, 1982; Huntsman
and Waters, 1987). Natural impacts on reef habitat may arise from
severe weather conditions such as hurricanes, red tide, and
excessive freshwater discharge resulting from heavy rain. Human
impacts on reef habitat result from activities such as pollution,
dredging and treasure salvage, boat anchor damage, fishing and
diving related perturbaticns, and petroleum hydrocarbons (Jaap,
1584). Ocean dumping and nutrient overenrichment also may cause
local problems. An additional problem occurs in the northern Gulf,
mainly off Louisiana, where large areas of oxygen depleted waters
have been observed (Stuntz et al., 1982; Boesch, 1983; Renaud,
1986). The effect of this "hypoxia"™ is unknown.
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Nearshore reefs, especially off Florida, may be impacted by coastal
pollution such as sewage and non-point-source discharges, urban
runoff, herbicides, and pesticides (Jaap, 1984). Residues of the
organochlorine pesticides DDT, PCB, dieldrin, and endrin have been
found in gag, red grouper, black grouper, and red snapper (Stout,

1980). Heavy metal accumulations in sediment and reef biota near
population centers have been noted (Manker, 1975). Disposal of
wastes has created 1local problems. Jaap (1984) reports of

batteries and refuse disposed of on the reef flat at Carysfort
Lighthouse in Florida. Juvenile snapper and grouper temporarily
residing in estuaries may be adversely affected by coastal
pollutants and alterations. The habitat section for the amended
Red Drum FMP (NMFS, 1986) provides details on the value of
estuaries and the impacts to them.

Dredging and salvaging near or on reefs is potentially the most
damaging physical human activity. Dredge gear impacts reefs by
dislodging corals and other organisms and by creating lesicons or
scars that lead to infection or mortality. Sedimentation from
dredging may seriously damage reefs. Dredged sediments may be
anaerobic and bind up available oxygen thereby stressing corals
and other sessile reef corganisms. If the organisms cannot purge
the sediments deposited on them, they generally are killed. §ilt
generated by dredging may remain in the area for long periods and
continue to impact reefs when suspended during storms. Reef
habitat also may be removed by dredging for borrow materials and
disposal on beaches and by dredging and filling associated with
navigation channel construction and maintenance.

Anchor damage is a significant threat to reefs, especially those
composed of corals. Anchors, ground tackle, lines, and chains can
break hard and soft corals, scar reefs, and open lesions which can
become infected. Heavy use of reef areas by boaters can compound
the problem. Although anchoring by oil and gas lease operators is
prohibited on most of the coral reefs in the Gulf of Mexico,
anchoring for other purposes is not restricted. Fishing gear such
as bottom trawls, bottom longlines, and traps also may damage
reefs. Effects would be similar to anchor damage. Hook-and-line
fishing and related losses of line, leaders, hoocks, and sinkers
also may damage corals. Disposal of garbage by becats has been
identified as a problem at Pulaski Shoal near Dry Tortugas (Jaap,
1984).

Recreational spearfishing has damaged corals and may become more
of a problem in areas of heavy diver concentration. Divers o?ten
illegally overturn corals and cause -other damage. Specimen
collecting also may result in localized reef damage, espec1a}ly
when chemical collecting agents are improperly used. Collecting
corals and the use of chemicals are regqulated under the Coral FMP
(GMFMC and SAFMC, 1982). Although there are some po;entlal
positive aspects of existing operational platforms acting as
‘artificial reefs, unfortunately, these positive aspects are
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severely compromised due to adverse effects on fish and other biota
from the discharge of drilling muds, drill cuttings, and minor
petroleum pollution due to wash down activities, effluent
discharges, and trash disposal. Malins (1982) reviewed laboratory
experiments describing the deleterious effects of petroleum
fractions on fish. Grizzle (1981) and Pierce et al., (1980) have
documented that wild fish have been injured by petroleum
pollutants. Grizzle (1983) suggested that larger liver weights in
fish collected in the vicinity of production platforms versus
control reefs could have been caused by increased toxicant levels
near the platforms. He also suspected that severe gill lamella
epithelium hyperplasia and edema in red snapper, vermilion snapper,
wenchman, sash flounder, and creole fish were caused by toxicants
near the platforms. These types of lesions are consistent with
toxicosis and their prevalence and severity increased near drilling
platforms. The kinds of effects listed above could result from
typical daily activities at platforms. In addition, the
possibility of major spills and/or well blowouts exists.

Extensive environmental impact statements were a prerequisite to
the installation of offshore platforms. However, prior to 1986 no
formal environmental monitoring of structure removals was required.
The U.S. Department of Interior, Minerals Management Service
(1987), estimates that there were 3,435 platforms in the federal
outer continental shelf as of December, 1986 and predicts between
60 and 120 platforms will be removed annually for the next five
years. The National Research Council (1985) estimates
approximately 1,700 platforms will be removed between 1984 and
2000. The Council predicts about 100 to 130 removals annually
between 1990 and 2000. This projection raises questions about the
impacts of the potential loss of valuable habitat to a wide variety
of marine life. Serious consideration should be given to research

pProjects centered on assessing the importance of platforms to reef
fish productivity.

Besides the loss of potential habitat, the removal of a platform
often destroys the associated platform ecosystem where one exists.
In addition to killing fish at a platform removal site, platform

removal will result in dispersal of survivors. This would
adversely affect some of the commercial and recreational fishermen
that fish near platforms. For example, approximately 112

commercial snapper/grouper boats from Florida fish the platforms
off Mississippi and Louisiana on a regular basis (Dimitroff, 1982).
The removal of platforms in the Gulf of Mexico may reduce the
catches of reef fish. Accordingly, new methodologies for platform
removals aside from the standard use of bulk explosives should be
devised.

6.4. Habitat Information Needs

The following research needs relative to reef fish habitat are
provided so that state, federal, and private research efforts can
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rhe Flower Carden Banks in the Gulf of Mexico
were first proposed as a marine sanctuary in 1977
o protect some geographically-unique coral reefs
and related resources. Vesseis anchoring and
discharging wastes and poilutants in or near the
Banks were thought to be major threats. Qil and
gas exploration and development activities, which
were beginning in this part of the Culf, also were
conswdered sigmficant nsks to these resources. To
date. no final action has been taken to designate
the Banks as a sanctuary, although it is still under
“active” consideration.

In the 10 vears since the original proposal,
concern has focused on anchering by foreign and
domestic vessels as the primary source of injury to
the Flower Carden Banks. The coral resources of
ihe Banks may be protected under U.S. law. But,
orchibiting anchoring by foreign vessels w the
Banks interieres with treedom of nawvigation, which
includes the night for all to anchor on the high seas.
There are, however, several possible legal bases for
exercising authority over anchoring by foreign
vessels within the boundanes of the proposed
“lower Carden Banks marine sanctuary. Thus,
authority over anchoring in this area would appear

ra be consistent with principles of international law.

Background

The Flower Carden Banks, iocated approximately
110 nautical miles southeast of Galveston, Texas,
figure 1) are the northwestern-most living coral
‘eels on the continental shelf of the Gulf of
Mexico. They are the only truly tropical coral reefs
i this area of the Gulf. They contain at least 18
coral species. more than 100 species of Caribbean
reet fish, and more than 200 invertebrate species.
Screntific interest in the Banks is reiatively high; the
3anks also are valued by recreational divers and
other visitors. Because the proposed sanctuary s
located near shipping lanes leading to U.S. ports in
Texas and Loursiana, concern has arisen over the
potentiaily destructive activities of vessels passing
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through or near the Banks. Vessels dropping and
dragging anchors on the shallow coral reef have
been identified by the National Oceanic and
Atmospheric Administration (NOAA) as a major
threat to the unique resources of the Flower
Garden Banks. Because of the massive size and *
weight of ship anchors, even infrequent
occurrences may have devastating effects.

Shortly after passage of the Marine
Sanctuaries Act (MSA) in 1972, interest developed
in establishing the Banks as a national marine
sanctuary, with controls on the activities of both
domestic and foreign vessels traveiing in or near
the Banks to protect their coral and associated
resources. In 1977, the Flower Garden Banks were
formally proposed for designation as a sanctuary
under the MSA,

Since the original proposal in 1977, NOAA
has pursued a shifting course in considering the
status of the Flower Carden Banks area. In 1979,
NOAA published a Draft Environmental impact
Statement (DEIS) and proposed regulationse
applicable to oil and gas, marine poliutiori, and
recreational activities, as well as anchoring within
the proposed sanctuary—a relatively small area of
approximately 175 square nautical miles. Revised
proposed regulations were ssued in 1980 that
relaxed previously proposed sanctuary restrictions
on hydrocarbon activities, and rehied on the oil and
gas lease stipuiations deveioped by the
Department of the Interior under the Outer
Continental Shelf Lands Act Amendments of 1978
to protect sanctuary resources. But no final action
to establish the sanctuary was taken, primarily
because of continuing opposition by the oil and gas
industry, which viewed any proposed regulations
potentiaily affecting the industry under the
authority of the Secretary of Commerce (rather
than the Secretary of the Interior) as an obstacle to
offshore energy development and bad precedent.

In 1982, NOAA removed the Banks from its
list of sites under cansideration for sanctuary
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designation, in part because a proposed Culf of
Mexico Coral Fishery Management Plan prepared
under the U.S. Fishery Conservation and
Management Act would regulate vessel ancharing
in the Flower Carden Banks— “the one remaining
unresolved issue identified in the DEIS,” according
to NOAA. The final Coral Fishery Management
Plan, however, did not include regulations
applicable to anchoring.

inresponse, in 1984, NOAA revived its
proposal to establish the Banks as a national marine
sanctuary, and announced the preparation of a
draft management plan and environmental impact
statement. Since 1984, NOAA has taken no further
action on the designation of the sanctuary. Thus,
more than 10 years after the original nomination,
NOAA has not yet created a national marine
sanctuary on the Banks—despite considering the
resources of the area to be of substantial
significance.

Protection Under International Law

Because the Flower Garden Banks lie outside the
boundaries of the U.S. territorial sea (3 nautical
miles), where national sovereignty and jurisdiction
is certain, and within the 200-nautical-mile
Exclusive Economic Zone (EEZ), where there is a
blending of national jurisdiction and international
rights, protecting the resources within the
proposed sanctuary involves a balancing of both
national and international interests.

The Marine Sanctuaries Act authorizes the
Secretary of Commerce to regulate activities within
a marine sapctuary to protect nationally significant
*resource or human-yse values.” itis in the
exercising of this authority where legal nuances are
encountered. Jurisdiction over both persons and
vessels is involved. While the authority over U.S.
citizens and U S.-flagged vessels is clear, it is when

the authority is extended to foreign citizens and
foreign vessels that legal questions arise.

The Marine Sanctuaries Act regulations are
applicable to a person who is not a citizen of the
United States if they are in accord with either
generally recognized principles of international law
or agreements between the United States and the
foreign state of which the person is a citizen, or, if
the person is a crewmember of a vessel, between
the United States and the flag state of the vessel. In
the case of the Flower Carden Banks, the activities
of foreign vessels have received primary attention.

In 1984, before publishing its intention to
proceed with designating the Flower Carden Banks
as a marine sanctuary, NOAA obtained the opinion
of the State Department on whether the United
States could regulate anchoring an the Banks by
foreign vessels in accordance with recognized
@rinciples of international law. The response
assened in part:

The Department believes that the United States
does have junsdiction to prohibit anchoring [by
foreign vesseis] in the [FCB], except for
anchoring by force majeure [unanticipated or
uncontrollable events).

Communication from the Deputy Assistant
Secretary for Oceans and Fisheries Affairs to
Chief, Sanctuary Programs Division, NOAA
(Aprit 19, 1984), cited at 49 Federal Register
30990 (1984).

This position, however, impairs the traditional
freedom to navigate the high seas, codified in
Article 2 of the 1958 Convention on the High Seas:

The high seas being open to ail nations, no

State may validly purport to subject any part of
them to its sovereignty. Freedam of the high
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seas is exercised under the conditions laid down
by these articles and by the other rules of
international law. It comprises (among other
things] both for coastal and non-coastal states:
1) freedom of navigation

Moreover, Article 6 of the 1958 Convention
provides that flag state jurisdiction is “exclusive” on
the high seas. That is, authority over a vessel on the
high seas rests solely with the nation in which the
ship is registered.

Like the State Department, NOAA asserted
in principle jurisdiction by the United States to
prohibit anchoring by foreign vessels in ocean
areas outside U.S. territorial waters. The 1984
announcement reviving NOAA’'s proposal to
designate the Flower Carden Banks as a sanctuary,
however, did not indicate any basis for this
assertion.

Cleariv. the right to anchor on the high seas
15 an essenual part of ireedom of navigation. Thus,
any abridgment of the right ar roreign vessels to
anchor in the Flower Garden Banks must find its
justification in other, countervailing principles. Two
relevant principles examined in this article focus on
the authority of coastal states to protect marine
resources beyond national terrtory but subject to
coastal state resource jurisdiction, and/for to
condition entry to ports upon compliance with
regulations applicable to such resources.

Sources of International Law

The Marine Sanctuaries Act applies sanctuary
regulations to persons who are not citizens of the
United States only if such regulations are in accord
with either 1} the body of international law referred
to as “customary international law”.or “generally
accepted rules of international law” that has
developed from the practice of the states of the
world, or 2) international agreements, treaties, and
conventions binding on the contracting states and
permitting such regulation. In certain’
circumstances, and often subject to controversy,
international agreements, whether or not they have
come into force between the contracting parties,
may be regarded as sources of, or indicative of
emerging trends in, customary international law.
indeed, the United States, although not a signatory
to the 1982 United Nations Convention on the Law
of the Sea (UNCLOS), considers that this
agreement, except for the provisions pertaining to
deep seabed mining:

... contains provisions with respect to
traditional uses of the oceans which generally
confirm existing maritime law and practice and
fairly balance the interests of all States.
Statement by the President on the Exclusive
Economic Zone of the United States (March
10, 1983).

There are, however, sources of authority other than
UNCLOS that justify U.S. jurisdiction to prohibit
ancharing in the Flower Garden Banks.
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The 1958 Continental Shelf Convention

Under Article 2 of the 1958 Convention on the
Continental Shelf, the United States has “soverew
rights [over the continental shelf] for the purpose
of exploring it and exploiting its natural resources
Moreover, such sovereign rights are “exclusive.”
and do not depend on occupalion or anv express
proclamation with respect to the shelf. These
conventional rights over the resources of the
continental shelf also are recognized generaliv 1o
be customary rights in international law, and are
replicated in Article 77 of UNCLOS.

There is no doubt that the coral reefs of the
Banks are natural resources of the continentai she
and that the sovereign rights of the LUnited States
under the 1958 Convention are sufficient to
prombit any activity harmful to them. A L.5. court
has held that, under the terms of the 1958
Convention, activities on the continental shelf
damaging to coral (for example, dredging or and
the construction of facilittes on a coral formation)
may be prohibited {United States v. Rav, [19707).
While Ray was a U.S. citizen, the matter of interest
is that the court found that coral is a rescurce
protectable under the 1958 Convention. Further,
Article 5 of the 1958 Convention, which provides
that the exploration and exploitation of the
resources of the continental shelf must not result in
“any unjustifiabie interference with navigation,”
implicitly recognizes that the coastal state’s
sovereign rights over the resources of the
continental shelf include the authority to impose
“justifiable” {imits on navigation. Article 78 of
UNCLOS employs language similar to Article 5 of
the 1958 Convention. Thus, a prohibition on
anchoring within the relatively small area (175
square nautical miles} included within the
boundaries of the proposed marine sanctuary, for
the purpose of preventing damage to its unigue
coral resources, would appear to be justifiable
under internationa! law. That is, the principle of
freedam of navigation {and anchoring) on the high
seas can be superseded if the United States acts
narrowly (defining a relatively small area) and
responsibly {protecting a valuable resource).

Port State Aughority

There is a second legal principle that may be called
on. Although it has been argued that there is a
general rule of international law allowing entry by
foreign vessels to a state’s ports, the prevailing view
is that states may deny entry subject to relatively
few restrictions. William T. Burke, Professor of Law,
University'of Washington, Seattle, Washington, and
co-authors have stated:

There is no doubt that a state may condition
entry into its ports as it wishes and that such
conditions may effectively regulate acts outside
national territory. The limits on these broad
competences are to be found in the reciprocity
and retaliations that maintain effective
international exchange of goods by vessels.
National and 1nternationafLaw Enforcement in
the Ocean (1975}, page 47.



In accordance with this rule of international
law, the United States has enacted legslation
denying entry by foreign vessels to U.S. ports if
such vessels have a history of incidents indicating
that they are unsafe, “create a threat to the marine
environment,” or fail to compiy with applicable
U.S. law (1972 Ports and Waterways Safety Act).
The Act defines “marine environment” to include
the “seabed and subsoil of the Outer Continental
Shelf of the United States, the resources thereoi
and the waters superjacent thereto.” Certainly the
Marine Sanctuaries Act seeks to protect the
resources of the “marnine environment,” a term
employed and defined similarly in the Act. Thus,
regulations issued under the Marine Sanctuaries
Act would appear to be “applicabie” and
enforceable under the Ports and Waterways Safety
Act. Therefore, in cooperanon with the Coast
Guard, which administers the Ports and Waterways
Safetv Act, the Department of Commerce may
tssue regulations under the Marine Sanctuaries Act
prohibiting anchoring by any foreign vessels on the
Fiower Garden Banks, and advising that any
violation of such regulations may result in the
denial of entry to U.S. ports. Enforcement actions,
of course, would be the responsibility of the Coast
Guard. Because a majority of foreign vessels
passing over or near the Banks are transiting to or
from U.S. ports, use of this authority as an
enforcement mechanism to ensure compliance
with sanctuary reguiations would likely prove
effective.

Exclusive Economic Zone Authority

The United States is one amaong 72 states that have
declared an Exclusive Economic Zone extending
200 nautical miles from their shores. Using
language closely paralleling Article 56 of UNCLOS,
the United States asserts “sovereign rights for the
purpose of explaring, expioiting, conserving, and
managing natural resources, both living and non-
living, of the seabed and subsoil and the
superjacent waters” of the zone (A Proclamation by
the President: Exclusive Economic Zone of the
United States (March 10, 1983)—see Oceanus
Vol 27, No. 4, pages 3-6).Thus, as a matter of state
practice, the establishment of exclusive economic
zones and the broad principies of coastal state
jurisdiction over the living and non-living resources
of such zones are generally recognized under
customary international law. However, whether the
detailed provisions of Part V of UNCLOS setting
forth the legal regime of the Exclusive Economic
Zone also are to be viewed as customary law is not
certain. Surely they may be regarded as indicating
developing international practice.

iConsidered in this light, several articles
should be noted. In exercising rights and duties
respecting the Exclusive Economic Zone, coastal
states are required to have “due regard to the rights
and duties of other States and shali act in a manner
compatible with the provisions of [UNCLOS|”
(Article 56.2.). Reciprocally, cther states must
extend the same regard to the rights of the coastal
state, and must comply with the laws and

A tanker at anchor on the £ast Flower Carden Bank in Apnl
1979. (Courtesy Dept. of Oceanography. Texas A&M
University)

Coral head fractured by the anchor of a commercial vessel
on the East Flower Carden Bank in 1983 (Courtesy
Continental Shelf Associates, Inc., Tequesta, Florda)
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regulations adopted by the coastal state in
accordance with international law (Articie 58 3.,

in cases of conflict where UNCLOS does not
attribute rights ar jurisdiction in the Exclusive
Economic Zane to the coastal state or to other
states, the conflict should be resolved on the basis
of "equity and in the light of all the relevant
circumstances, taking into account the respective
importance of the interests involved to the parties
as well as to the internatronal community as a
whole” (Article 59).

As argued under the language of the 1958
Convention on the Continental Shelf, the rights of
the United States to protect the coral resources of
the Flower Garden Banks are in accord with both
conventional and customary international law.
Therefare, Article 58.3. requiring that other states
comply with coastal state law would be pertinent
to resotving conflicts arising from U.5. regulation of
anchoring by foreign vessels on the Banks. Where
the aunbution of nghts among coeastal and other
states is not evident, Article 59 indicates principles
to follow in settfing disputes.

Enforcement Under the MSA

if we accept that domestic law is consistent with
international law, then there are grounds for
extending U.S. law and policy to foreign persons or
vessels. If an incident occurs within a marine
sanctuary, the MSA authorizes civil penalties for
violating sanctuary regulations. As noted
previously, a majority of foreign vessels passing
through the Flower Garden Banks are bound to or
from U.S. ports; therefore, denial of entry for
violating sanctuary regulations would probably
ensure compliance.

For most practical purposes, however,
enforcing the civil law under other circumstances
depends on the person or vessel being physically
within U S. jurisdiction—that is, within U.S.
territarial waters. Therefore, if an offending vessel
voluntarily enters a U.S. port, the United States
may assert jurisdiction 10 assess civil penalties for
violations of regulations issued under the Marine
Sanctuaries Act. In cases of actual physical harm to
the coral resources of the Flower Garden Banks,
the United States, by virtue of its “protectable
savereign interest” in the resources of its
continental shelf and Exclusive Economic Zone,
may seek damages (see page 44).

Regulating Vessels Under International Law

In addition to application of appropriate civil law,
there also are apportunities to pursue direct
international agreements. The Marine Sanctuaries
Act authorizes the Secretary of State to negotiate
*necessary arrangements for the protection of any
pational marine sanctuary.” Keeping in mind the
effective limitation (“reciprocity and retaliations™)
upon the exercise of port state authority to deny”
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entry to foreign vessels violating sanctuary
regulations, the United States may choose to
ensure compliance thrpugh the offices of the
International Maritime Orgamization (IMO).
Member states may propose, and IMO mav adopt.
vessel routing systems that avoid envirgnmental
conservation areas such as the Flower Garden
Banks. Designation of the Banks as a national
marine sanctuary under the Act would obviously
assist in achieving international recognition of the
Banks as 3 protected area.

This article has addressed onlv the ssue of
protecting the coral resources of the Flower
Garden Banks under internationai law, from harm
caused by vessels ancharing an them. If the Linited
States seeks to restrict other activities of foreign
vessels (for example, poiluting the waters of the
Banks and damaging its resources), then other
authority must be considered. However. actions bv
coastai and port states to protect marine resources
under their jurisdiction from such harmiul activities
also would be justified by the described principles.

Careful Decisions Are Required

Because protecting important marine resources
outside the territory of a coastal state mav affect.
the navigation rights of other states, it is prudent to
conclude on a note of caution. The U.5. Congress
has already declared a policy of protecting such *
resources in the Marine Sanctuaries Act. Yet, the
execution of that policy allows considerable
discretion to program managers, and requires close
consultation with the State Department when
issues such as those raised by the proposed Flower
Garden Banks sanctuary must be resolved.

Decisions to protect these resources can be
carefully framed to have minimum impact on the
rights of other states. Some impact, however, is
unavoidable. But if no action is taken to protect the
resources of the Flower Garden Banks and similar
areas, however justified and weli-considered,
because of its effect on the principle of free
navigation, however slight, then the national policy
1o protect unique marine resources under U.S.
jurisdiction is effectively checked. The oversight
and reaytharization hearing on the Marine
Sanctuaries Aceto be held 30 March 1988 provides
an opportunity for the Congress to consider this
matter afresh.

lack H Archer is a Senior Fellow, Marine Policy and Ocean
Management Center, Woods Hole Oceanographic
Institution. He is a former Counsel to the U.5. House
Subcommittee on Oceanography, and a former Senior
Attorney, NOAA,
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Exist: regulatory authorities in the proposed sanctuary (Appendix IT)
will be w:;?c:d by sanctuary designation. However, the following
activities may be requlatad by NOAA under the tarms of designation:

. Anchorimg vessals (initially, only vessals grester than 100 fest
* mmuﬁz1mmupémmmnmmuqmm

thmktw-mmmm“m(m
n,:ummmz-mmmmumwmummul
participants in sanctuary maragement and dalinsatas the roles of the National
Ocmanic and Atmospharic Administration's Marine and Estusrine Managemert
Division, the U.S. Ooast Guard, the Minarals Management Service, and the
Dapartment of Stata in rescurce protaction, ressarch, intarpretation, am
geraral administretion.

NOAA considered a mumber of altarmatives in developirng the proposal to
degigrats a naticnal marine sanctuary at tha Flowar Garden Banks. Thase
altarnatives, described in Part II7, ware comidered in terms of achieving
optimmm protection for the ecosystan, improving sclentific knowledge of the
ares, and promoting public understardirg of the value of Flowar Garden Bank
rescurces. The altarmative of sanctuary designation was salectsd as
prefarable to no action, and the preferred b:un:'l.uy, managurant:, and ¢ the
regulatory altermatives were selectad. The enviromantal consequences o
altarnatives are described in Part IV.

emrgencs of new issuas or other unforesasable factors may atfect
lpcig:mu:umymmtud-amqmthuplm. ’B-Phn
way tharefore be adjustad to changing circumstances in light of the exparience
qainad in actal manacemant. Howevaer, the cverall goals, a1
cbjectives and general guidelines governing the plan's develcopmnt W
continue to be relevant.
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ADDITIONAL COMMENTS AT PUBLIC HEARINGS

March 30, 1989



Commentor:

Response:

COMMENT SUMMARIES AND RESPONSES
Linda Maraniss - Regional Director,
Marine Conservation - Morning Session.

Summarized written comments sent by
Marine Conservation.

See responses to written comments from Center
Conservation.

Commentor:

Response:

Monte Thornton - Manager, Aquaventures
Shop - Morning Session.

Collecting should be prohibited.
Spearfishing should be prohibited.

All fishing, including with hook and 1line,
restricted.

Restricting the number of divers visiting
should be considered.

See Generic Response I.
See Generic Response H.
See Generic Response G.

NOAA has no evidence that present levels
present a threat to Flower Garden Bank

Center for

Center for

for Marine

Scuba Dive

should be

the reefs

of diving
resources.

However, if diving intensity is later demonstrated to
have an adverse impact on sanctuary resources, NOAA has
the ability to regulate diving on a temporary basis,
during which time more permanent measures for resolving

the problem can be decided upon.



Commentor: Dean lewis - Dive Shop Operator - Morning Session.

1. Spearfishing should be prohibited.

2. Collecting should be prohibited.
3. Mooring systems should be installed to protect the reefs
from anchoring.

4, Hook and line bottom fishing can pull up coral.
Response:

1. See Generic Response H.

2. See Generic Response I.

3. See Generic Response E.

4. See Generic Response G.



Commentor:

Response:
1.

2.

Page Williams - Environmental Chairperson, Houston
Underwater Club - Morning Session.

Spearfishing should be prohibited.

Permanent moorings should be emplaced. "Between the
clubs and the Council and the dive shops, we could
probably work up some sort of matching funds, if you all
would consider putting some in."

I like the idea of limiting access to the Flower Gardens.
The number of divers in diving excursions to the Flower
Gardens could be registered ahead of time at the
sanctuary office, which could then provide them with
clearance to go.

See Generic Response H.

NOAA will continue to collaborate with local groups in
establishing a mooring buoy system. See Generic Response
E-

See response to comment #4 (above) by Mconte Thornton at
hearings.



Commentor:

Response:

1.

William Jackson - Southwest Regional Liaison
Officer, National Marine Fisheries Service - Morning
Session.

The prohibition on using explosives is unenforceable
because of its wording. Its impossible to catch anyone:
in the act of using explosives. The regqulation should
therefore be reworded to prohibit the possession of
explosives or explosive devices aboard any vessel other
than one used for geophysical exploration.

Because there seems to be such concern about diving,
spearfishing, and the use of explosive devices such as
shark repellant sticks, the use of some sort of federal
registration and permits for visiting the Flower Gardens
should be considered. Some kind of reporting requirement
following visits might also be desirable as a means of
compiling data for effective management of such remote
areas as the Flower Gardens.

Comment accepted. The regulation has been reworded
accordingly.

Comment accepted in part. NOAA will examine the
feasibility of establishing reporting procedures to
compile management data. With regard to restricting

access to the Flower Gardens, see response to comment #4
(above) by Monte Thornton at hearings.



Commentor: Paul Lankford - Anadarko Petroleum Corporation -
Morning Session.

i. The use of explosives to remove platforms is regulated
by MMS. Would sanctuary regulations restrict this use of
explosives?
2. Would sanctuary requlations restrict discharges under EPA
permits by platforms just outside of the no-activity zones?
3. Would sanctuary-reqgulations further restrict MMS shunting
requirements?

Reponse:
1. See Generic Response C.
2. See Generic Responses A and C.

3. See Generic Responses A and B.



Commentor:

1.

Reponse:

Dick Zingula - Scuba Diver - Evening Session.
Spearfishing should be prohibited.
Trawling should be prohibited.

The transit of large ships over the Flower Garden Reefs
should be prohibited.

If mooring buoys are to be placed over the Flower
Gardens, there should be multiple moorings.

Educational material about the Flower Gardens should
inform people that not all changes in the ecosystem are
man-made. Many such changes are due to natural causes.

See Generic Response H.
See Generic Response G.

See Generic Response F. The emplacement of mooring buoys
over the reefs will also discourage transiting by large
ships.

See Generic Response E. The feasibility of various
arrangements for employing multiple moorings is being
considered.

NOAA agrees and plans to include such information in its
education and interpretation program.



Commentor:

Response:

Chuck Boyd - Bay Area Divers - Evening Session.

Mooring systems should be installed to protect the reefs
from anchoring.

Commercial fishing should be prohibited.

Electrically operated reels should be prohibited.

Spearfishing should be prohibited.
All collecting should be prohibited.

The $50,000 penalty allowed for violations of regulations
is unrealistic.

See Generic Response E.
See Generic Response G.
NOAA has no evidence that the use of electrically
operated reels threatens Flower Gardens resources. See
also Generic Response G.
See Generic Response H.
See Generic Response I.
The $50,000 penalty was established by Congress as the
maximum penalty for each violation. The penalties that

are actually invoked vary considerably depending on the
nature of the offense and mitigating factors invelved.



Commentor: Randy wWidaman - Diver - Evening Session.

1. Mooring systems should be installed to protect the reefs
from anchoring.

2. Spearfishing should be prohibited.
Response:
1. See Generic Response E.

2. See Generic Response H.



Commentor:
ll

2.

Response:

Gary Rinn - Rinn Boats, Inc. - Evening Session.
All live collecting should be prohibited.
Spearfishing should be prohibited.
Multiple mooring bouys should be installed to protect the’
reefs from anchoring. "I am in the process of organizing
a non-profit organization to fund and maintain permanent
mooring buoys."

Regarding enforcement "I'll go on record in volunteering
our efforts to monitor any possible violations."

See Generic Response I.
See Generic Response H.

See Generic Response E. NOAA 1looks forward to
cooperating with Mr. Rinn and any other individuals or
organizations that wish to provide assistance.

Again, NOAA looks forward to cooperating with Mr. Rinn
and any other individuals or organizations that wish to.
provide assistance.



Commentor: Jesse Cancelmo - Evening Session.

1. Spearfishing should be prohibited.

2. How soon after designation will the Flower Garden's
national marine sanctuary status appear on nautical
charts.

Response:
1. See Generic Response H.
2. Notice that the Flower Garden Banks are a national marine

sanctuary will appear after designation on new navigation
charts as they are produced.



Commentor: Jesse Cancelmo - Evening Session.

1. Spearfishing should be prohibited.

2. How soon after designation will the Flower Garden's
national marine sanctuary status appear on nautical
charts.

Response:

1. See Generic Response H.
2. Notice that the Flower Garden Banks are a national marine

sanctuary will appear after designation on new navigation
charts as they are produced.
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