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PROCEEDI NGS
| NTRODUCTORY REMARKS

MR. COWART: Good norning, ny nane is Richard
Cowart, and | amthe Executive Director of the National
Council on Conpetition and the Electric Industry, and
" m here just for a nonent this norning to wel cone you
to this conference which the Council is co-sponsoring
and also to tell you a little bit about the Council and
the work that the Council's been doing in the field of
electric industry restructuring, in particular -- and in
particular with respect to consuner information and
di scl osure.

" mgoing to be speaking about that |ater today,
so | won't get into that now, but just to introduce the
Council. The m ssion of the National Council is to
facilitate coll aboration anong all of the governnent al
deci si on- makers who have responsibility for guiding the
nation's transformati on of the electric industry. The
menbers of the Council include those governnent al
deci si on- makers who have that responsibility. The
Nat i onal Associ ation of Regulatory Utility Conmm ssioners
and its nmenmber conm ssioners, the National Conference of
State Legislatures and the state | egislatures who are

grappling with this issue, NASO, the state energy
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officials, and our federal agency partners, FERC, EPA
and the Departnment of Energy.

The menbers of the steering commttee of the
Council, "Il just breeze this quickly past you, include
representatives and principal nmenbers of all of those
associ ations. There are sone nenbers of our steering
commttee with us at this conference today. | see Rich
Sedano over here, Craig 3 azer, the Chair of the
Council, he was on the panel yesterday and will be here
| at er today.

Qui ckly, what does the Council do? It conducts
a program of research, and we have published a nunber of
reports which are avail able on our website, and al so
avail able in hard copy from NERA, from NCSL or fromthe
Council directly. And in particular, we have taken the
| ead nationally in the field of information disclosure
for restructuring for electricity products that are
going to be offered in a restructured world, and we
provi de technical assistance and outreach to the
deci si on- makers who are nenmbers of the Council and to
ot hers upon request.

If you are interested in the Council's
publications or in what the Council could do to assi st
folks in your state or in your agency in dealing with

the i ssues associated with electric industry
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restructuring, you can contact any of us.

Now, there is a small -- there's a little
brochure that's out on the table where you checked in,
and i f anybody would like to take that with you, it
gives all the contact information, and we'd |like to hear
fromyou.

Now, on behalf of the Council, let ne say a
coupl e of words here about the FTC' s work on this
conference, and | want to thank M ke Wobl ewski and his
col | eagues at the FTC for putting this conference
together. | think the programis terrific, and you al
have done just a great job.

I"d now like to turn the floor over, as it were,
to an FTC Conm ssi oner, Mozelle Thonpson, who isn't here
today, but | understand will be speaking
el ectronically.

COW SSI ONER THOMPSON:  Good norning. |I'm
pl eased to be able to address you today, even if only by
vi deotape. |'m Mozell e Thonpson. |'m a Conm ssi oner
here at the FTC, and | wel cone you to the second day of
the FTC s workshop on market power and consumner
protection issues in the electric power industry.

| hope that all the participants found
yesterday's programinteresting and useful. This

wor kshop is especially inportant, because as markets
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become nore conpetitive, antitrust and consuner
protection enforcement issues will grow in inportance,
as well.

Al t hough federal antitrust |laws are not a
panacea for all conpetitive concerns, their application
can help in the transition to conpetition by ensuring
that nmergers don't exacerbate market power problens or
shield i ncunbent conpanies from new conpetition
Antitrust laws can also help by preventing
anticonpetitive behavior.

Experi ence denonstrates that conpetition anong
mar ket participants will ordinarily provide consuners
with the benefits of |ow prices, good products and
greater innovation. In principle, these benefits should
be provided to the electric power industry, as a century
of regul ation gives way to conpetition, but the benefits
won't be achi eved w thout, anong other things, vigilant
antitrust enforcenment and consuner protection.

Today's panels continue to address market power
i ssues and states have confronted. Specifically, we're
interested in hearing how states have used affiliate
rul es or codes of conduct to renedy problens posed by
i ncunbent utilities' market power to prevent deceptive
practices. Each state has taken a different approach in

crafting their own codes of conduct, and those craftings
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depend a lot on the factors present in each state.

The FTC is interested in hearing how these codes
have enhanced or inhibited conpetition, what consuner
expectations and reactions have been and the
rel ati onship between these rules and the offering and
pricing of new and innovative products.

One of the FTC s first priorities in this area
has been to educate busi nesses, because a conpetitive
mar ket will rely on advertising and pronoti onal
activities, we are engaged in efforts that will educate
el ectric power providers about existing consuner
protection |laws that will apply to their business
practices. For the conpetitive retail electricity
mar ket, electricity service providers are |likely to nmake
a broad range of advertising clains, including clains
about the nature of the services being provided, the
conpany selling the electricity and the price for the
service. | expect the FTC, as well as states attorneys
general and public utility conm ssions, will be active
in policing against false and m sl eadi ng adverti si ng,
just as they do now for nost other products.

We've already seen the use of environnental
advertising in those states that have opened their
markets to retail conpetition. Many consuners are

interested in the environmental qualities of the
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el ectric power that they buy, and some are willing to
pay a premumfor environnmentally friendly electric
power .

There is, however, a great potential for abuse
of environnmental clainms because of the prem um price
i nvol ved and because consunmers can't easily verify any
of these advertising clains thenselves. W're
i nterested in hearing how these products are being
devel oped and what your experiences have been.

A second area where the FTC expects to be active
in deregulating the electricity market is in policing
various unscrupul ous busi ness practices, and sone of
these will sound very famliar to you. Based on just
the experience in the tel ecommuni cations industry, we
may see practices |ike slamm ng, which is changing the
custonmer's electricity supplier w thout authorization,
and cranmm ng, which is placing unauthorized charges on a
custoner's bill. And these may be practices engaged in
by di shonest electric service providers as markets
beconme deregul at ed.

Today, | hope we'll learn a little bit about how
states have begun to address these issues. So, we hope
that this workshop has provided and will continue to
provide a useful forum for discussing the state

experiences in these areas and for targeting new
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directions for state policy nmakers as well as the
federal governnent.

Thank you all for attending, and pl ease enjoy
t he wor kshop.

(End of videotape.)

MR. LAWION: Good norning, ny nane i s Ray
Lawt on, one of the co-sponsors of this outstanding
conference. The National Regulatory Research Institute
I's pleased to be involved and assist the Federal Trade
Comm ssion in doing this.

| wanted to make just a few little comments
about yesterday just to set up the context for our focus
today on codes of conduct. | think it was -- when you
| ook at the organizational principles we use to depict
t he speakers, we really did yesterday focus on the
pi oneers, and | think that's really inportant for us al
to draw upon, and | thought to nyself, what |essons did
we really learn fromyesterday? And | amjust going to
point to two and then get to the codes of conduct.

One is that it was econom cs-driven, that while
we all have a very strong belief structure in
i ntroduci ng conpetitive markets, the econom cs is what
didit. | think you heard Paul Vasington, you heard
Herb Tate yesterday tal k about the fact that they were

from high cost states and they didn't necessarily have
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anmbitions that they would be driving their costs bel ow
t he national averages, but that they did have the
anmbition to make i nprovenents that would show up in
their state.

The second thing that | think all of themdid is
they all had nontraditional regulatory proceedi ngs. Now
that's sonmewhat profound, although maybe we've all
gotten used to doing that, but that really is a big
di fference. The state regulators, the federal
regul at ory comm ssi ons, have always had procedural
correctness as an inportant norm but all of them have
said those things that went better in our state were
because we involved all the stakeholders early in the
process and through every stage of the process.

The -- | think one of the things that the
pi oneers al so discovered really was unbundling is the
key. | think if you knew nothing el se about any
I ndustry, the nmonent you see unbundling occur is the
nmoment you see the beginnings of conpetitive entry. In
ef fect, yesterday | think Greg Conlon was the first one,
but everybody else did that, also, if you noticed, it
was the hourly pricing signals are very inportant, the
fact that that information be available, because it
really wasn't that inportant to know before, is a way to

give signals to entrepreneurs that there are
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opportunities to take advantages of the difference in
pricing during the day, during the seasons and during
the week.

On the other hand, | would like to say that the
pricing is a necessary but not sufficient condition to
get things going. |In part, that's because sone of the
residential demand is really inflexible, but I think if
we focus on that too nuch, that's really kind of a
| osi ng t hought.

Let ne just use a quick tel ephone exanple. W
| ocal telephone bill was $29 a nonth, and if all we're
doing is trying to |let people fight over ny $29, that's
a losing strategy that's not going to do nuch. In fact,
my | ocal telephone conpany has convinced ne to
voluntarily add a $5 call waiting feature per nonth, $15
for a second Iine, $5 for a sales call blocking. So, in
effect, | have voluntarily doubled ny nmonthly bill just
for ny local tel ephone conpany, and that doesn't
descri be the fact we now have two cellular phones in ny
house, three Internet connections and cable TV, okay, so
we' ve expanded, we've grown. So, really what we're
about today is -- on codes of conduct is we want to
establish those kind of conditions, those kind of
circunstances that allow those productive

entrepreneurial uses of the existing and new services.
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So, | guess really without further ado, I'll introduce
Comm ssi oner Orson Swi ndle and ask himto conme up on the
st age.

Thank you.
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SESSI ON | V:
AFFI LI ATE RULES OR CODES OF CONDUCT
PANEL A:
HOW HAVE STATES DEVELOPED AFFI LI ATE
RULES OR CODES OF CONDUCT?

COW SSI ONER SW NDLE: Good norning. |It's
al ways nice to be anong Baptists, and | would assune
that you're -- nost of you are Baptists, because you're
sitting in the back of the church, so to speak, and
you're probably afraid that somebody will pass the
col l ection plate here.

It's nice of you to cone and participate with us
in this endeavor. M chael Wobl ewski and his team of
peopl e have devoted a | ot of effort to this and |I'm sure
coordinated a lot of views to bring about a conference
on what is obviously an incredibly inmportant if not also
an awesonely conplex issue that we are all trying to
figure out how to cope with, and that's conpetition
within the power generation and power distribution
process within our econony.

I -- once when | was a youngster back in the
fifties heard Adl ai Stevenson give a speech, and he was
speaki ng at about 9:00 p.m, and they had just had this
great sunptuous repast, and if any of you have ever

spoken after banquet, you know it is often difficult to
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keep attention. The audience -- he got up and said his
job here tonight was to provide absolutely entertaining,
i nformative di scussion with the el oquence that he was
noted as having in delivering speeches, and then he
turned to the audi ence and said, Your responsibility is
to pay very close attention to what |I'm saying, derive
great benefit fromwhat |I'm saying and stay intently
interested in everything that I say. And then he said,
| pray to God that | finish nmy work before you finish
yours, so that everybody were awake. Now, | want you to
pay very close attention to these guys. They are
experts. | amno expert. | would not even begin to
pretend that | know nuch about this subject, but these
guys do. Their job is to informyou of all their w sdom
and their experiences, and your job is to ask 15 m nutes
worth of questions so that | don't have to fill in the
void when this is all over.

| am not unfamliar with codes of conduct. As
sonme of you may know, | spent a career in the mlitary
and had some adversity in ny |ife where the code of
conduct had a lot to do with survival and doi ng what we
wer e supposed to do. Qur code of conduct, to a certain
extent, first was driven by fear, and that's a fear of
failure, but primarily it was driven by several other

attributes that I think nake mlitary people somewhat
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uni que in our society. That's not meant to be a

di sparaging remark to those who were not in the
mlitary, but it was driven by a requirenent to nmeasure
up to the standard of honor and integrity and
patriotism It was norally driven, in other words. W
do it because it's the right thing to do.

Now, | would -- not being an expert, but | think
| can venture out a wee bit and specul ate that the
private sector, which | happen to be a great advocate
for, and even those people who are now venturing into
the private sector that have been regul ated and
basically had a sweet heart deal for a long tine, |
doubt seriously if they are driven by honor, |oyalty,
patriotism and sone noral crusade. That's not the way
the world works. They are driven by, oh, you know those
typical things, profit, wealth, greed, power, and, you
know, you can probably name a few other things, having
advant age of other people with they have tended to
enjoy. So, the two kinds of codes of conduct don't
really match up, but | would suggest if there were a way
-- and there is not -- that we could inpose nmy form of
code of conduct on industry and have it use that as its
code of conduct, we probably wouldn't need to have this
conversation; however, that's not reality. It was a

pl easure to see el ectronic Mdzelle Thonpson here. He is
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sonmewhere out in cyberspace, and he woul d have been
here, except his ever ready batteries ran down and he
couldn't really get here, but |I'm sure he would have
enj oyed being here with you, and he's a fine guy and he
certainly has a great interest in this subject, and
anything that has to do with electricity, wal ks around
with cell phones and palmpilots and things |like that,
and he's a neat guy with a lot of intellect and as |
said, a lot of interest in this subject.

We have three very distinguished guests here
today to entertain you, informyou, educate you, and
what's your job -- to pay attention and be prepared to
ask 15 m nutes worth of questions when | finish tal king
-- when they finish tal king.

First, | want to start at the end and ask Judy
Shel drew i f she would start off the conversation, and
just a little bit of background here, if |I can read
wi t hout my gl asses, which -- |I'm having senior nonments
t hese days. Any of you have -- are you old enough to
have senior noments where you forget to do things? |
forgot ny glasses, but Judy has | ed the debate in Nevada
regarding -- | said that right, too, Nevada, right, not
Nevada? | was told that in rather profound ternms one
day by the Governor. She's |led the debate in Nevada

regardi ng the appropriate code of conduct for utility
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affiliates, as | understand it, before Nevada
pronul gated its rules, the Public Utility Conm ssion
undert ook consunmer research to assess consumer

i npressi ons about the use of parents' nanme and | ogo by

an affiliate. | had a thought here, when we were
tal king about -- and I think it was Ray was tal king
about the way this has all -- this whol e business of

el ectronics is getting in our lives, and it's not just
t he phone bill, it's the conputer lines and all this
stuff, and fromny year and a half experience with the
Federal Trade Conmi ssion, | will not be surprised in
this industry if | see advertising for electricity on
the Internet that prom ses that if you use our
electricity, it will cure athlete's foot, AIDS and any
ot her di sease you m ght have. So, we're on the cusp of
just an enornous revolution, all these other revol utions
that we have, and it's nice to have experts |ike Judy
here to provide us with all of this expertise. Judy,
you have got the mke. And if you would like to talk
from down there, anywhere we want to do it. Let's make
this very informal. Your choice.

MS. SHELDREW Oh, gosh.

COW SSI ONER SW NDLE: You can come up here.
You can see things better fromup here.

MS. SHELDREW Okay, that's what |'11 do.
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Thanks very much, Conm ssioner Swindle. |
certainly do appreciate being invited today to talk
about an issue that is becom ng near and dear to ny
heart. | didn't know how near and dear to my heart it
was going to become when we entered into the fray of
tal king about affiliate relations in Nevada, but have
found that we have expended a consi derabl e amount of
time on the issue, because it, strangely enough, is an
issue that's very near and dear to the hearts of the
i ncumbent utilities.

Before | begin, let nme just point out that | do
have some outline coments that were included, | think
behind Tab IV, in the book that was passed out and al so
for sonme of you lucky folks that were able to get here
and picked up a nysterious docunment entitled Exhibit 59,
you have a copy of the study that was done for us by a
consultant to determ ne the degree to which custoners
are confused by the use of a simlar name or logo to
that of a parent, and I'mgoing to go through that a
little bit today; however, M chael has indicated that
for those of you that did not pick up copies, within a
week or so, we will have it on their website, and you
are nore than welcome to have copies of the study. |
think it's a -- excuse ne, a fascinating study, and it

certainly influenced the decision that we ended up
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maki ng on our affiliate rule, an affiliate rule that has
been described by the utilities as being one of the nost
onerous in the United States. | doubt that, but that's
what we are repeatedly told.

Al so, just to correct, the title that has been
assigned to ne in the agenda, |lots of things have
changing in the electric industry, and I'mno | onger the
chairman of the Public Uilities Comm ssion. | am
however, a conm ssioner with the Public Utilities
Comm ssi on of Nevada, and | certainly don't want anyone
to be confused about what role anybody plays in the
state of Nevada, at least at this point in tine.

First of all, let me begin by just giving you a
little bit of background on what we have done in Nevada
to try and bring about a conpetitive nmarketpl ace.

Nevada was faced with | think probably a challenge that
per haps sone of the pioneer states that were here
yesterday did not have, in that we aren't considered to
be nationally a high cost state. So, the question then
says, Why did you decide to go to conpetition? Well,
there was still a great deal of econom c push from sone
of our |arge consuners who thought that they could do
better. California, the 800-pound gorilla to the west
of us, had decided to go. We felt that it was

i nevitable, that there was going to be some push toward
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t he east, and being situated geographically next door to
California, we felt it was tinme for us to go, and
clearly I think the inpetus fromthe Federal Governnent,
t hat they were considering taking sonme action, at some
point in the near future, Nevada being quite an

i ndividualistic and frontier state, decided we'd rather
write our own rules than wait for the Federal Governnent
to tell us how they would |ike us to proceed.

So, in 1997, the Legislature passed a
conprehensi ve restructuring bill. | was honored to work
with the legislative commttee, and the Legislature at
the time to help develop that -- that bill, and it's a
bill that | think absolutely addressed many of the
mar ket power issues that we faced in Nevada on a
goi ng-forward basi s.

Per haps the nobst inportant charge that the
Legi sl ature gave to the Nevada Comm ssion was that we
were, unlike the days of old, to balance the needs of
rate payers and sharehol ders and assure fair and
reasonabl e rates, which, of course, was not renoved, we
were assigned a new responsibility, and that
responsibility was to assure that we encouraged and
enhanced the devel opnment of a conpetitive market for the
provision of utility services in Nevada.

Now, that gave us quite a bit of license to do
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and make changes that we think would bring about a
conpetitive marketpl ace, whereas before I think we would
have been somewhat nore constrained. As was di scussed
early this nmorning, the first thing that our bil
required us to do was to unbundle. You cannot have -- |
truly believe you cannot have any kind of effective
restructuring w thout unbundling. And by unbundling, in
our sense, we don't nmean just generation, because it can
be conpetitive. What we essentially broke out
generation, both capacity and energy and identified

t hose as separate services. W identified generation to
support transm ssion as a third service. W identified
arrangi ng for power supplies or aggregati on as anot her

service. Power delivery, transm ssion and distribution

as anot her service; billing as a separate service;
customer services as a separate service; netering -- and
I will talk a | ot about nmetering -- and public goods,

all as separate services.

Once we had defined that, we went through the
col | aborative process of using all the stakehol ders
assi gned the stakehol ders when they didn't have any real
dol l ars at stake the opportunity and the responsibility
for devel oping exactly how -- when we got to the point
when they had dollars at stake we should allocate the

costs. So, it was a lot nore friendly atnosphere,
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because people weren't tal king about mllions and
mllions of dollars like you do in a rate case or in a
proposed settlenment. They were just talking theory at
the time, and those were going to be the rules by which
those utilities had to submt their final unbundling
conpliance filings when we got to the end of the road.
We did that early on. People at that point were fairly
friendly, and we had a -- | think a very successful
experience in comng up with the rules that we were
goi ng to use.

After we'd identified the services and set the
rules for howit was that we were going to allocate al
the various costs of the unbundl ed services, we then set
up a process by which we were going to identify which of
t he unbundl ed services could truly be offered by
alternative sellers, and the entire philosophy in the
Nevada market is to identify those services that can be
of fered conpetitively and those services that cannot.

As a result of sonme proceedings that we held, as
well as then the 1999 |egislative foll owup, the
foll owi ng services have been identified as being
conpetitive in the State of Nevada, and that's
generation, it's aggregation or arranging for power
supply, it's billing, it's netering and it's custoner

services. So, all of those services are capabl e of
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bei ng presented and offered by alternative sellers and
are not, in our opinion, any |longer a nonopoly service.

There were certain requirenents that we had to
nmeasure to be sure that these services net that
particul ar test. For exanple, no cost decrease or
service quality -- there had to be a cost decrease or
service quality increase in order for themto be deened
to be what we called potentially conpetitive; no harmto
any class of custoners. It had to inprove the economc
position of our state relative to surrounding states,
whi ch was our tip of the hat to the econom ¢ devel opnent
efforts going on in all of the states. It could not
harmreliability, and it had to be such that it was npost
l'i kely that effective conpetition before that service
could develop in order to make it into the list of those
potentially conpetitive services.

But we've conpleted that now, and we now have a
mar ket that we hope to entice sellers of all of these
various services into, and those services for which
conpetition is possible, while not being deregul ated,
are certainly going to be subject to a lot |ess

regul ation. For exanple, the sellers have to be

i censed, and there may be -- if there is sone kind of
mar ket power -- for exanple, for netering, sonme kind of
price cap or sonmething that's established until such
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time as we've got sufficient conpetition so that we can
remove ourselves fromthat arena, but it was a mgjor
undertaking, but | think one that was well worth it,
because we have now identified what markets really are
avai l able for these alternative sellers to cone into the
State of Nevada.

You can, by doing your math, conclude then that
t he nonconpetitive service that we concluded were |eft
transm ssion and distribution. So, the T&D portions of
t he unbundl ed service, of course, are still going to be
regul ated as they were before, distribution by the state
comm ssi on and the generation conponent by the Federal
Ener gy Regul atory Comm ssi on.

I will skip over the -- tenporarily the
affiliate and what affiliates of the providers of the
nonconpetitive service can do and just sinply say that
once effective conpetition cones to the market, the
Comm ssion is responsible for determ ning what the
particul ar market is, what the market share of the
particular sellers are in that market, and then
cal cul ate the market share to determ ne whether or not
we, indeed, have effective conpetition, and once we find
that, then the interimrules, these price caps and those
kind of things, will be renoved, and they truly will be

nore of a deregul ated service than they are essentially
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a reregul at ed.

Now, what about the affiliates of the
utilities? W did not want to foreclose the opportunity
for utilities to participate in the conpetitive
mar ket pl ace. So, we did give themthe opportunity to
provi de these potentially conpetitive services; however,
they have to do it through an affiliate.

Now, before they even get to do that, it isn't
just a given, there were sonme hoops that the utilities
had to junp through. They had to assure that they were
going to provide the access to the -- nondiscrimnatory
access to their nonconpetitive services, essentially we
have an open access distribution tariff, simlar to the

transm ssion tariff, that assures people have access to

cust oners.
They al so have to denonstrate that the affiliate
will have an armis length relationship with the entity

that provides the nonconpetitive service, that the
arrangenent will not adversely affect the devel opnent of
ef fective conpetition and that the risk of
anticonpetitive behavior and all regulatory costs
required to prevent such behavior are m ninal

|'"ve always | ooked at the purpose of the
affiliate regulation as really to assist in | arge degree

not only the utilities in making it easier for themto
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separate their activities, but certainly for regulators
to assure that there isn't any, shall | say, m schief,
which is one of the people's terns that's being used
frequently in front of us. |It's nmuch easier to track if
they're in a separate affiliate, and the utilities, |
think, can really assure thenselves that it's a nuch
easi er operating environment if they were to go forward
and formthe affiliates.

I will say that we have now gone through the
phase of having the hearings as to whether or not our
two existing incumbent utilities net these tests, and
they didn't pass with flying colors, unfortunately.

Both of them were turned down. They were urged to
resubmt their applications. They sinply had not done

t he kind of work about devel oping the separations, the
protocols, the kinds of things that you woul d expect to
see between corporate affiliates that would give us the
assurance that the four criteria that were outlined in
statute were net. We're certainly hoping that they take
anot her stab at it. They have indicated that they would
like to conpete in the conpetitive marketplace, but

until such time as they can assure us that they can neet
those requirenents, we really can't feel confortable
that there isn't going to be sone anticonpetitive

behavior that's going to really adversely affect the

For The Record, |Inc.
wal dorf, Maryl and
(301)870-8025



323

devel opnent of a conpetitive nmarket.

Now, for those of you that m ght be worried
about what's going to happen to all of their utility
assets if they can't go into the conpetitive
mar ket pl ace, rest assured that we gave themthe
opportunity to put those assets into stranded costs wth
the opportunity to recover themat the end of the

stranded cost proceedi ngs, which are probably going to

take off later this fall, but we are hopeful that they
will re-address that particular issue. It's a huge
issue. It's -- and it's very inportant that we have the

information that gives us the assurance that there are
truly separations.

The next slide goes into very briefly the codes
of conduct rules for the utility affiliates. We, of
course, outlined the rules for the arms |ength
rel ati onship that we thought was appropriate between the
di stribution conpany and the affiliates. W did not
prohi bit the use of shared services, but we [imted the
use of shared services, such things as office services
and those kinds of things we thought were appropriate
only if the affiliate and the nonconpetitive service
provi der submtted a contract that showed us exactly
what the services were, what the relationship was going

to be and those kinds of things.

For The Record, |Inc.
wal dorf, Maryl and
(301)870-8025



324

In so doing, | think we were really trying to
address the issue -- the econom es of scale that | think
Dr. Kahn tal ked about yesterday. Certainly there -- in

sone instances there are going to be econom es of scale
t hat you can take advantage of w thout damagi ng the
conpetitive marketplace. So, we did give themthe
opportunity to do that.

We fairly significantly restricted the use of
officers and enployees. |In fact, what we said is they
coul d share one enpl oyee, which would be the chairman of
t he board, on their joint boards, and that was the
extent to which there was any sharing of enpl oyees.

Now, | will suggest to you that the utilities
response to that, as a result of their nerger, many of
you know, are formerly two utilities in the State of
Nevada have now becone one utility under an exenpt
hol di ng conpany structure. Their response was then to
put all of these very inportant players, their Chief
Financial -- their Chief Financial O ficer, their Chief
Legal Officer, at the holding conpany |evel and say then
that they could share all of these decision-mkers anpong
their affiliates, as well as their regulated entities.
"' m not sure that we feel confortable with that,
al though we have a rul emaking open to talk with them

about what the appropriate relationship ought to be
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bet ween the hol di ng conpany and its affiliates, but that
was their | atest response as to how to share, quote,
"enpl oyees"” wi thout necessarily violating the
particulars of the affiliate rule.

We al so required that there be no discrimnation
in the provision of services to the affiliates and ot her
alternative sellers, | think something fairly standard
that you see in the affiliate rule. W established
transfer pricing rules for the transfer of goods and
services between the distribution conpany and its
affiliates, and they are noted there, the distribution
conpany transfers of goods or services to an affiliate
must be priced at fair market value or fully | oaded
cost, whichever is higher, and the affiliate transfer of
goods and services to the distribution conpany shall be
priced at fair market value or fully | oaded cost,
whi chever is |ess.

In the interest of tinme, I"mnot going to go
t hrough the rest of the material that follows, but I
want to just touch briefly on the study that we did. It
was a study that was recommended, frankly, by the FTC,
who participated in our affiliate proceedings. Qur
affiliate proceedings, by the way, were brought about as
a result of a conplaint fromthe heating and air

condi tioning folks when Nevada Power tried to get into
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that |line of business. They conplained, and we did

I ssue a cease and desist order that we felt that what
Nevada Power was doing was an unfair conpetitive
advantage. So, they asked us to get into the affiliate
rule, and the hearings really |asted probably about two
years to try and get to where we ended up on the
affiliate rule.

But at the -- our original rule said that the
affiliate may not have a nane and logo that's
deceptively simlar to the distribution conpany, and it
may not advertise its affiliation with the distribution
conpany unless the affiliate includes a disclainer
stating that the affiliate is not the same corporation
as the distribution conpany.

The utilities went to the Legislature and got
the Legislature to say that they could, indeed, use
their name and | ogo. So, this obviously was an
I mportant issue to them but one of the reasons that we
t hought we -- and we felt conpelling evidence indicated
that there was not only a potential subsidy --
cross-subsi dy issue between the distribution conpany and
the affiliate, was the fact that we conducted a study
for -- that was done for us by a consultant that the FTC
uses wherein there were eight advertisenents that were

used with fictitious nanes of conpanies, one of which
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was cal | ed Nevada Power Energy Conpany. The other two
were nanes that no one had ever heard before. A couple
of the Nevada Power Energy Conpany had di scl osures on

t hem because we were trying to figure out whether

di scl osures were effective in warning custoners it
wasn't the same conpany, and one of them had an entirely
different nane but said it was the affiliate of the
utility conpany.

Just to give you the results very, very quickly,
to the four questions. The first was, do respondents
confuse Nevada Power Energy with the Nevada Power
Conpany, the parent electric conpany, and this was with
no recognition that there was an affiliate and no
di scl osure. Bottomline, when asked directly how much
or how many of their -- how nmany of the people thought
t hat one of the two conpanies that they' d been shown --
and they were shown in Nevada Power Energy and a Horizon
Energy ad, 85 percent of the respondents believed that
t he Nevada Power Energy Conpany was their energy
conpany. When shown the same ad with the disclosure
t hat advertised that it was not the sanme conpany, 73
percent of the people still thought that Nevada Power
Energy was the energy power -- their energy provider.

Now, when you use an unfamliar name with a

di scl osure, the question is, do you reduce the tendency

For The Record, |Inc.
wal dorf, Maryl and
(301)870-8025



328

of people to believe that that is their energy conpany,
and it dropped to 3 percent. So, | think that the
evidence is fairly overwhel mng that custoners can very
easily be deceived by a nanme that's very simlar to the
existing utility conpany that they've gotten power from
for over a hundred years if they just call thensel ves
Nevada Power Energy Conpany or sonething very simlar
and use that | ogo.

Based on that evidence, we felt very strongly
t hat they should not be able to use their name and | ogo,
but we were persuaded otherwi se, and so in closing, |
guess | would | eave the Federal Trade Conm ssion with a
question and urge the Federal Trade Comm ssion to
continue to look into these kinds of things, but, you
know, the question that |I'd like to close with is if a
state | aw says that a parent conpany can use the nane
and | ogo for an affiliate and such use takes place in
interstate comerce, is it jurisdictional to the FTC, or
are they -- are they, the affiliate and the distribution
conpany, protected by the state action doctrine to go
ahead and use the deceptive advertising?

It's a question that's conme in my mnd as a
result of the legislative action. As | hope you can
tell, we have done quite a bit of work in Nevada. |It's

an interesting subject, and | |look forward to the
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comments of the rest of the panel

Thank you.

(Appl ause.)

COWM SSI ONER SW NDLE: Thank you, Judy. | think
in my very brief introduction, | neglected to say that

Judy is the Chairman of the Nevada Public Service
Comm ssi on, and | apol ogize for that Judy. Thank you.

Qur next speaker is Assistant Attorney General
Francis Ackerman. Francis has been a leading figure in
t he debate in Maine over the appropriate role of utility
in a deregul ated environnment. He has confronted
directly the vertical discrimnation issues surroundi ng
the use of codes of conduct, and we | ook forward to
heari ng about the Muine experience, Francis. Thank you
very nmuch.

MR. ACKERMAN: Thank you, Comm ssioner.

Good nmorning. W have been having nmany of the
sane di scussions in Maine as you have in Nevada, and
t hank you, that was very informative, Judy, but we
haven't always arrived at the same outcones.

Let ne give you a quick thunbnail background.
Mai ne enacted its restructuring law in md-1997 with
retail choice scheduled for March of 2000. The statute
requi res incunbents not only to unbundle but to divest

generation. That -- I'mnot sure if that's unique anong
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the states, it may be. It requires corporate separation
of retail marketing activities fromthe T&D. It

I ncludes explicit principles for a code of conduct
governing the activities of T&s and their retail

mar keting affiliates, as well as a provision -- and this
may be unique, as well -- limting the market share of a
T&D affiliate in the T&D service territory.

| becane involved in | earning about this rather
abstruse subject when as one of two Assistant Attorneys
General assigned to antitrust, and incidentally, now |I'm
the only one. | was asked to participate in preparing a
report for the Legislature on market power issues raised
by the prospect of restructuring. And |I've also worked
with the PUC and consultants to draft a -- to help to
draft a code of conduct.

The mar ket power report was submtted at the end
of 1998, it's on the PUC website. The code was
ultimately revised by the Legislature earlier this year
and finally pronul gated just this past July.

Now, | know |'m supposed to focus in some detai
on the code and the market share limtation, but let ne
step back for just a nonment to set the scene. The
pur pose of electric deregulation is to attain
conpetition with the attendant benefits of |ower prices

and technol ogi cal innovation, but deregulation isn't
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sufficient in and of itself to produce conpetition |ike
a rabbit out of a hat after a century of regulation.

In newly conpetitive markets, it's essential to
find ways to encourage new entry. Wthout entry, the
i ncunmbent vertically integrated nmonopoly will sinply be
exchanged for an unregul ated one, and then what happens
to lower prices and innovation?

A primary barrier to entry in a nemMy
deregul ated electricity markets is the vertical market
power held by the incunbent utilities. Unless it's
barred fromretail marketing in the utility service
territory or its activities are effectively nonitored
and policed, the incunmbent can gain market advantage by
giving preferential treatnent to its conpetitive
affiliate, shifting costs to the regulated entity and
sinply by cashing in, as Judy's been discussing, on the
tremendous good will built up by the incunmbent during

the regul atory regine.

Managenment has a duty to explore -- and
Comm ssioner Swindle alluded to this -- to explore all
| awf ul avenues to derive advantage and profit, including

t he exercise of vertical market power, and they can be
expected to do just that. As they size up potenti al
mar kets, new entrants are likely to be di scouraged by

t he prospect of facing entrenched vertical nmarket power
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and may decide not to enter.

Mai ne's code of conduct and market share
limtation represent an attenpt to address this problem
t he problem of vertical market power. |'m not sure that
| woul d advertise Maine' s approach as a nodel worthy of
emul ation in all respects. It's a product of the usual
sausage factory of vigorous debate followed by a
| egi sl ative conprom se, but perhaps sonme features of the
conprom se which enmerged nmay peek your interest as |
describe themin a little bit nore detail.

Let nme begin with the code of conduct. The code
bears sone broad simlarities to Nevada's, and it's
provi ded, by the way, in the handout, a copy of the --
its nost recent July iteration. It will incorporate
sone additional pieces that were mandated by the
Legi slature in a recent enactnent, as well, but that's
noted in the handout.

The code governs and restricts the conduct of
T&Ds and their affiliates and can be summari zed, broadly
speaking, in six principles.

First, no favoritism The T&D cannot accord its
affiliate preferential access to regul ated products or
services or information. The corollary is the second
principle, no cross-subsidization. The T&D may not

subsidize its affiliate at rate payer expense wi thout
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specific authorization, and that's perm ssible in
certain areas.

The third principle, no tying. A T&D may not
condition provision of a regul ated product or service on
t he purchase of an affiliate's products or services.

And fourth, a set of information restrictions, the T&D
may not share with any retail marketer, including its

affiliate, market information acquired from ot her

mar ket ers or devel oped in the course of providing T&D

service and may not share proprietary customner

i nformati on wi thout the consent of the custoner.

A set of -- fifthly, a set of representation
restrictions. The T&D may not give the appearance of
speaki ng on behalf of the affiliate, may not represent
t hat any advantage in terns of T&D service accrues to
custonmers of the affiliate, nmay not engage in joint
marketing with the affiliate, and that was controversi al
in Maine, as in Nevada, although it's still in place,
and may not opine on the relative nerits of retail
mar ket er s.

Finally, the sixth principle, separation. T&D
enpl oyees may not be shared with the affiliate. There's
a -- roomfor the utilities to seek an exenption from
that in certain cases. It nust have separate buil di ngs,

separate tel ecommuni cati ons and conputer systens,
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separate records and books of account, and |I'Il also
note briefly the penalty structure, which was the

subj ect al so of considerable debate. What we ended up
with was a set of fairly conprehensive penalties which
al l ow for $100,000 a day or per violation adm nistrative
penal ty, disgorgenent of profits, and as a | ast resort,
di vestiture of the affiliate, which can only be in cases
of intentional violation causing substantial conpetitive
har m

Let nme zoomin for a second on the joint
mar keti ng ban. As in Nevada, the -- this provision was
interpreted to bar affiliate use of the T&D nane and
| ogo, and as | nentioned, was the subject of a |ot of
controversy. The fundanental reason for inposing the
ban is | guess the difficulty of disassociating the two
entities in the marketplace, if you don't have such a
ban, and the study that you nentioned is of particular
interest to ne in that regard.

If you can't disassociate the two entities, it
becomes difficult, if not inpossible, to police
cross-subsidi zation. There is the risk that w de nane
recognition will enable the affiliate to seize a
predonm nant market share and thereby discourage -- the
prospect of that would di scourage or could di scourage

new entry. And finally, there's the risk of consuner
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decepti on.

Let me turn to the market share [imtation.
Maine limts the nmarket share attainable by a T&D
affiliate in the T&D service territory of 33 percent of
kil owatt hours sold annually. Incidentally, that
applies only to Maine's two |argest T&Ds. The small est
one, Maine Public Service, which has a territory in the
extreme north which is not part of the New England grid,
got an exenption fromthat.

The purpose of the nmarket share limtation is
very straightforward. |It's to prevent a T&D affiliate

from amassi ng a dom nant market share and to ensure that

its perceived ability to do so doesn't chill new entry.
Now, when | started out, | nentioned that | m ght not
advertise Maine' s approach as a nodel, but | don't nean
torun it down either. Maine's approach represents what

you mght call a relatively strict variant of behavioral
regulation, and if you're going to have a code at all,
|'"d submt that it's a pretty reasonable and creditable
effort.

The problem 1 have with it is philosophical.
Li ke my antitrust coll eagues at DOJ and the FTC, |'m not
a big fan of behavioral regulation. |1'd rather see
conpetitive markets designed fromthe outset in such a

way as to mninm ze the need for regulatory intervention
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and | et conpetition do its thing. It seens to ne that
there's sonething i ncongruous about a deregul ation
effort that involves so nuch new regul ati on, not just
resi dual regulation, but new regulation, and | think

nore consi deration should be given to the possibility

that the best cure for vertical market power -- and
per haps other forns of market power, as well, in
enmerging electricity markets -- is prevention,

de-integration, and in the particular instance that
we' re discussing here, a ban on retail marketing by
utility affiliates in the T&D service territory, at
| east during the transition to conpetition.

The Maine Attorney General and, indeed, our PUC,
as well, argued long and hard for such a ban and | ost
the battle. But as it turns out, that defeat was to a
| arge extent academic. Since of Maine's three incunbent
utilities, only the smallest, which is, as | nentioned,
in the extrenme north and not part of the New Engl and
grid, as elected to market its electricity at retail in
its service territory through an affiliate.

So, we have no ban, but we do have a market
which is perhaps less prey to vertical market power than
some others. The proof of the pudding is in the
eating. W hope that potential entrants are |istening

and will pronptly commit to entering Maine's retail
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mar ket s.

Thank you.

(Appl ause.)

COWM SSI ONER SW NDLE: Thank you, very nuch,
Francis, sonme intriguing thoughts there.

Comm ssi oner Paul Vasington has spearheaded a
debate in Massachusetts over the appropriate provisions
in autility code of conduct. |In addition,
Massachusetts has had an extended debate as to the range
of conpetitive activities to which the code of conduct
shoul d be applied. | know the audi ence should be quite
interested to hear the reasons behind Massachusetts
Comm ssion's decision to limt the code of conduct to
only those energy or related activities in which a
utility engages.

Paul , thank you for being here.

MR. VASI NGTON: Thanks, Comm ssioner Sw ndl e.
I"mreally intrigued by your suggestion that we adopt
nore of a mlitary code of conduct for the industry. |
think if it can work in the electric industry, I'll try
it out in the tel ephone industry, where you can't even
get people to stipulate that the earth is round.

"Il try to |l eave enough tinme for questions at
the end, but 1'd like to just give you a little bit of

background on the principles behind our standards of
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conduct in Massachusetts and describe a few of them
You have heard nost of themfromthe other panelists.
And also, I'd like to comment a little bit on an FTC
staff report on our standards of conduct, which was
generously done for us last fall.

Qur standards of conduct are designed to govern
the rel ationship between the nonopoly provision of
services and the conpetitive offerings of the nonopoli st
or an affiliate. Now, anyone who was here yesterday may
recall that all of our distribution conpanies are now
out of the generation market. W have seven
di stribution conpanies in Massachusetts, and only a
coupl e of them even have conpetitive affiliates who are
participating in the now conpetitive generation market.

There are other services, however, that a
di stribution conpany or an affiliate can provi de ot her
than just the generation services, including heating and
mai nt enance, boiler repair, HVAC, things of that nature,
and now al so electric distribution conpanies are getting
into other services, like telecomunications, for
exampl e.

The reason we have to have these kinds of
standards of conduct is that the nmonopolist has an
incentive to subsidize an affiliate by shifting costs to

t he nonopoly function. It also has an incentive to
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discrimnate in favor of its own conpetitive services or
those of an affiliate and to steer business to its
conpetitive offerings.

That doesn't necessarily nean that they're doing
that, but the -- | think an appropriate regul atory
framework deals with what a conmpany's incentives are,
not what its intents are.

Now, generally speaking, the principle behind
our standards of conduct, what we tried to achi eve was
to make sure that we prevented artificial advantages
fromaccruing to the benefit of the utility's
conpetitive services while allowing the utility and its
affiliate to benefit fromlegitimte scope econom es,
which ultimately benefits consuners. |It's really trying
to walk a fine line and trying to bal ance the benefits
of scope econom es and the cost of -- with the cost of
regul ation and the potential for that regulation to be
I neffective. Any restriction at all, no matter how
| egiti mate, does nean you're sacrificing some scope
econom es, and many of you may recall the reason the
Reagan Administration in the early eighties insisted on
br eaki ng up AT&T, which was a pretty onerous action for
a -- for a governnment to take, was that the -- WIIliam
Baxter felt that the regulation that would be required

if the conpany stayed together would be huge. It would
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be trenendous -- it would require trenmendous regul atory
infrastructure to police those kinds of relationships,
and | think the last three years experience under the
tel ecom act of '96 shows that he was right; however, we
as policy makers have made the decision that we probably
sacrificed too many scope econonmies in doing that. So,
there's always those trade-offs that have to be
eval uated at different points in tine.

The kind of restrictions we've adopted in
Massachusetts include issues related to
nondi scrim nation, requirement for separate books of
accounts, prohibitions against informtion sharing and
joint advertising and tying arrangenents. W also
require a utility to maintain a |l og of transactions
between itself and its affiliates. W' ve established a
conpl aint resolution mechanism and we've al so
established transfer pricing rules to guide how assets
transferred and services provided have to be refl ected.

In addition, we have penalties, simlar to what
Mai ne has. We have $25,000 a day and a maximumup to a
mllion dollars financial penalties, and if you think
that's bad, we've recently had legislation filed to make
it a crimnal felony for standards of conduct to be
violated, and | can just imagine the utility executive

going into | ockup and havi ng someone say, \Wat are you
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in for? And he says, Well, | transferred an asset at
book value and it was supposed to be transferred at
mar ket value. That |egislation hasn't gone anywhere
yet, but it will be interesting to see how t hat
happens.

As | nmentioned earlier, the Econom cs Bureau of
the FTC staff was kind enough |ast year to do an
eval uation of our standards of conduct, and that was
I ssued | ast October 8th, and I'd Iike to comment on a
few of the conclusions that were made by the staff on
our standards of conduct.

As | nmentioned, we have a transfer pricing
regime in Massachusetts, and just generally speaking,
the transfer pricing regine requires that the transfer
of rate-based assets fromthe utility to an affiliate
shall be priced at the higher nmarket val ue or book val ue
and the transfer of assets fromthe affiliate to the
utility shall be no greater than market value, and the
provi si on of services between affiliates and the -- and
the utility shall be at fully all ocated cost.

The FTC staff indicated that they are |ess
sangui ne than we are about the possible success of the
transfer pricing regime and suggested that we may w sh
to add a market-like institution to govern transactions

bet ween regul ated parent utilities and their unregul ated
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affiliates. Essentially a market-like institution,

t hi nk what we were contenpl ating would be sonme ki nd of
auction requirenent that the utility would have to put
out to bid for services that it wanted to obtain, and
then its affiliate could be one of the -- one of the
bi dders.

['"m not sure at this point that that kind of
structure is required. The -- in the telecomindustry,
where we nodel ed our transfer pricing rules after what
t he FCC had done, they have used transfer pricing rules
for a nunber of years and | think fairly successfully,
and | think a market-like institution to govern
transactions, while it would probably give you a greater
degree of certainty, it really is a -- probably an
expensive proposition to undertake and really should
only be done with proof that the transfer pricing regine
isn't working, but | think that's what the staff was
suggesting, but at this point | think we're going to go
forward with our transfer pricing.

The name and | ogo, you have heard the other
panel i sts discuss the name and | ogo issue. Essentially
what we required was we allowed the utility's affiliates
to use the nanme and logo of the utility in marketing
conpetitive services, subject to the requirenent that

t hey have to include a disclaimer, and the disclaimer
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provi des that no advantage accrues to the affiliate by
its relationship with the utility and that the utility's
services provided by the -- the nonopoly utility's
services won't be any better because of taking service
fromthe -- fromthe affiliate, and we really felt that
that was as far as we needed to go for a couple

reasons.

One was in our order we questioned whether or
not restrictions on the -- or prohibitions on the use of
t he name and | ogo woul d be constitutional. [|'mnot a
| awyer, so | can't address the details of that or really
answer questions about that, but I would -- if you're
interested in that topic, there is a recent article in
Public Utilities Fort Nightly by Harvard Professor
gl etree addressing this issue, and they are pretty
simlar to the conclusions we've reached.

And the other reason we didn't adopt such a
prohibition is we felt it is really not appropriate
going into a conpetitive market to restrict information
t hat custoners nmay choose to use to nake their
decision. Part of the prem se of going to a conpetitive
mar ket fromregulation is that custoners can choose for
t hensel ves better than we can choose for them | think
part of that is custoners should be able to avail

t hensel ves of whatever information they want, including
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i nformation about the affiliation. Why is it wong for
a custoner to decide, Hey, | |iked the service | got
fromny utility, 1'Il probably |Iike the conpetitive
service that they're now offering, subject to the

di scl ai mer that gives the customer the information that
they're not getting service fromtheir utility when
they're taking the affiliate's.

Thi nk of what happened when AT&T, which was
probably the strongest brand nane in the world, noved
into other nmarkets. They went into the credit card
busi ness, where they didn't have any historical
experience, and they becanme the second | argest credit
card provider in a very short period of tinme. Prior to
buyi ng McCaw Cel | ul ar, when AT&T had never offered any
wirel ess services, consumer surveys showed that a third
of the people felt that AT&T was the best provider of
wirel ess services, and they had never even offered --
of fered the service, which isn't to say that those kinds
of brand associations are al ways favorable. Often tines
they're negative. | can think of a fewutility
conpani es who woul d probably not wish to use their name
in an offering in conpetitive markets.

Simlar to what Fred Kahn said yesterday, we
feel -- we felt that nanme and logo was a legitimte

econony of scope and not an artificial one.
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The | ast issue that was addressed by the FTC
staff, which I'd like to just nention, was the
application of our affiliate transaction rules to
nonenergy affiliates. W felt that -- the reason we
restricted nost of our standards of conduct to just
energy-related affiliates was that that's -- those are
the markets where the utility provides an essenti al
i nput to the -- to the final product, and we felt that
it was necessary in those markets to adopt these
requi renments. The only requirenents that we adopted --
that we required a nonenergy-related affiliates to abide
by were the transfer pricing rules to guard agai nst
cross-subsidi zati on, which doesn't really matter whether
you' re energy related or not energy related, and tariff
services, essentially that the affiliate cannot get any
advantage in the taking tariff services.

The other restrictions, including the disclainer
on the name and | ogo, we didn't think were appropriate.
| don't really think that Boston Edi son selling cable
services are going to have an issue where a customer is
going to say, CGee, |'ve gotten great cable service from
Boston Edi son for years. | mean, it's pretty clear that
they haven't had that kind of relationship and that the
servi ces Boston Edi son provides aren't an essenti al

i nput to the nonenergy-rel ated services, other than pole
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attachments, which is governed by a separate statutory
scheme, which is applied to that relationship, and we
| ook forward to your questions.

Thank you.

(Appl ause.)

COWM SSI ONER SW NDLE: Thank you, Paul. As with
all conferences, |1've never been to one in ny life, you
never have enough time to hear from people with such
experiences these have, and it just seenms to ne there is
never enough time. However, | did nake one command
decision, | |ooked at my watch, and it's five m nutes,
al most five and a half mnutes after the hour, and I
| ook up at that clock on the wall and it's 12 m nutes
after, and | realize where | am and |'ve always heard
about |awers jimying tine and billing, and | just
assunme that that clock is wwong and mne is right, so we
have got five m nutes before the break and there should
be time for some questions.

| have to ask one quick question, is there
anybody here from Hawaii? Thank God, thank God. The
Peopl e's Republic of Hawaii, if they heard about this
scheme to put people in jail for these kind of
infractions, they would have adopted it. They |ove
regul ation in that state.

Ckay, who paid attention and who's got
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questions? We better have a | ot of them because the
doors lock automatically and | have a pistol that | want
to--. Yes.

ALLI SON DAVIS: | think everybody can hear ne.
I"d like to address this to Ms. Sheldrew, and it's
partly because I"'mfrom California and I'mfamliar with
sonme transm ssion issues where they cross states, and we
al so saw a map of the 1SO and the Comm ssioner from Ohio
tal ki ng about problens in distribution and transm ssion
across state lines. \What consideration did the state of
Nevada make to electricity comng in and out of the
state when it -- I'"'mnot quite sure how to phrase this
-- but the issues of transm ssion across the state
lines fromdifferent utilities?

MS. SHELDREW As it relates to?

ALLI SON DAVIS: As it relates to the
conpetitiveness of the different entities inside the
state. | mean, | know there's a lot of electricity that
comes across between Nevada and California.

MS. SHELDREW Um hum  Yeah, one of the reasons
t hat Nevada took a fairly strong approach to addressing
mar ket power is because both north -- northern and
sout hern Nevada are not interconnected, and they both
are connected to different markets. The north -- the

north more so to the northwest and northern California,
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the south clearly is Southern California. So, what --
we knew that we had to have some fairly strict
gui delines relative to our incunmbent utilities in order

to entice marketers to cone into the State of Nevada and

wor k through the -- and particularly northern Nevada,
the transm ssion constraints. |If you got -- in the back
of the -- in the very back of the packet, what we did

end up concluding is that we needed an i ndependent what
we called System Adm nistrator, which is sort of a baby
start toward an 1SO, in order to ensure that the
transm ssi on system was bei ng operated i ndependently
fromthe transm ssion owners, who now are going to be
| oad-serving entities, if nothing nore than the PLR, but
wth the conpetitive market, as well. So, that
proposal, in fact, has been submtted to FERC, and that
was our attenpt to try and be sure that we have a fair
way of allocating constrained transm ssion, both north
and south, and make that limted transm ssion avail able
to marketers fromoutside the state. So, that is
anot her proposal that's in the very back of the packet
that we tal ked about.

| hope that's responsive to your question.

ALLI SON DAVI S: Yeah, that addresses ny
guesti on, because | can see sonme conflict between the

state regul ati ons and then federal regulations that goes
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on and the considerations that you would take in the
market, the realities of the marketpl ace.

MS. SHELDREW Right. One of the things that
we've |learned in Nevada is that as you nove forward in
this unbundling, the lines of FERC and the |ines of the
state get very, very nmuddl ed, and you have to have very
good rel ationships with the federal regulators so that
you' re not stepping on each others' toes and not
i nadvertently of fendi ng each other. W have had that
rel ati onship and enjoy working with FERC and under st and
where they -- how far they can go. They, | think, are
very deferential to how far we can go, but the further
you go, the nore you rely on FERC to have to make sone
of these decisions, even the unbundling of generation is
requiring a FERC tariff for the unbundl ed generators to
sell at wholesale. So, that is also a transfer fromthe
state level to the federal level of jurisdiction that
formerly used to belong to the state.

Now, of course, we're participating in what
those tariffs ought to be, but that was anot her change
that we had to make in order to be sure that we had the
mar ket that noved outside the state boundari es.

ALLI SON DAVI S: Thank you.

COW SSI ONER SW NDLE: We'l | take anot her

question in the mddle there.
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NEI L TALBOT: Another follow up question. Did
you actually | ook at the question of horizontal market
power and whether -- in ternms of concentration in market
shares, that it would be adequate, particularly in
Nevada?

MS. SHELDREW As it relates to -- well, one of
the things | didn't nmention, the two utilities nerged,
and one of the conditions of the merger was to divest
their generation, but we couldn't |let themdivest their
generation to one owner. So, essentially they are
breaki ng the generation bundles -- generation units into
various bundles, so there is going to be five or six
various bundles, and we are | ooking at their divestiture
plan to be sure that there isn't market power that can
be exhi bited by any one of those bundles in each of the
two service territories, as well. So, that's the one
area that we had to do it. Since they are not
I nterconnected for distribution purposes, that wasn't as
much of a concern. They really are two separate
systems, but really the generation market causes
serious, serious problems. That's why we had to go to
FERC for the generation aggregation tariff, and they --
the tariffs are set up by bundl es.

NEI L TALBOT: Thank you.

COW SSI ONER SW NDLE: Yes, sir or yes, nm'am
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CHARLOTTE LOGATES: ©Oh, sonething energy.com
I'"d like to ask a why question to both Comm ssioner
Shel drew and M. Ackerman. Did the Nevada Legi sl ature
give reasons why it voted for the use of the | ogo and
did the two Maine utilities offer reasons as to why they
deci ded not to offer affiliate services?

MS. SHELDREW First of all, the Legislature was
fairly quiet on why it was that they felt that it was
okay. Generally speaking, these were two little
utilities who were going to be attacked by these big
guys com ng from outside, and they needed this
protection. Everyone admtted it was an unfair
advant age, and because the two utilities were small,
they felt it was okay to let themdo that, even though
t hey were the nonopolist within their service
territory.

The utilities say that they do want to go into
conpetitive services. They did make an application, but
the first step to prove that they got the necessary
separations. They failed. They say they are going to
try again, but |I don't know. So, they claimthey want
to get into that line of work, and they want to conpete,
but we'll see if they want to go through the hurdle
again of show ng us how they have separated their

regul at ed and nonregulated. | wouldn't count them out
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at this point.

MR. ACKERMAN: And in response to ny piece of
the question, | really don't know the reasons why they
el ected not to participate in the market. One of them
the | argest, Central ©Maine Power, which is now being
acquired by Energy East, did nake plans to enter the
market with a retail affiliate and went as far as going
to the Conm ssion and getting a nane actually approved.
They -- there was sone debate over that, and the
Comm ssi on ended up allowing themto use the name Mine
Power, but then sonetinme after that they rather abruptly
cancelled plans to do that, and I don't know what the
reason was.

COW SSI ONER SW NDLE: Ot her questions?

| have one just froma purely -- we're talking
about reality and we're tal king about conpl ex things
whi ch go beyond nost of us -- nobst of our abilities to
perceive reality. How nuch does special interest
pressure cone to bear on legislators in your
consi deration of how you do this, and then the next
question has to do with canpaign finance refornf

MS. SHELDREW  Speaking facetiously for Nevada,
not at all, they are only there to do the public good --

COW SSI ONER SW NDLE: You have the sanme kind of

politician we have, right?
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MS. SHELDREW But in all reality, the political
pressure brought by the utilities on this issue was
tremendous. | think state comm ssions are up against it
when they're trying to do these kinds of things to make
a conpetitive market work, and the utilities can donate
and assi st canpaigns clear up to the highest office in
the state. |I'mnot a federalist at heart, but |I'm
suggesting that this is an uphill battle for states to
handl e thensel ves, and | think at sone point the Federal
Governnent is going to have to decide when it is their
turn to get involved in this kind of an issue, because
it really is very difficult at the state |evel.

COW SSI ONER SW NDLE: Here is an exanple of a
very desperate wonman. Have you noticed how they
i nfluence this crowd up here on the Hill? It's a tough
questi on.

Any ot her comments on that?

MR. VASINGTON: I'Il just say in Massachusetts
it was -- on this issue, in particularly, it really
didn't have nmuch of an inpact. The Legislature left it

to us really to design the codes of conduct, and we've
seen legislation Iike the one | nentioned to change how
we' ve done it, but so far that hasn't gone anywhere.

MR. ACKERMAN: | would just add that there's

al so been very vigorous | obbying in Maine, but it's --
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and it's also to sone extent cone fromthe new entrants,
saying their side of the story.

COWM SSI ONER SW NDLE: Any ot her questions? W
have, according to nmy watch, one nm nute.

Yes, up in the corner.

PAM SI LVERSTEI N: Just to take the other side of
this, Comm ssioner Sheldrew and M. Ackerman, do you see
any value to the idea that in the interest of the
consuner having conplete information, that we would want
to know that this entity seeking to sell us power is the
affiliate of our current electric conpany and that to
find out -- I live here in the District, |I'ma custoner

of PEPCO, and if sonme conpany conmes to ne and says,

Well, we're the Sunshine Electric Power Conpany, and
everything is all rosy, and then | find out that, in
fact, that's the affiliate of the utility I've cone to

know and | ove or hate, as the case may be, isn't there a
value to the transparency there so that the consunmer can

know | do want to do business with my utility's

affiliate, or heck no, | never want to do business wth
their affiliate?
MS. SHELDREW |'m very glad you brought that

up, because there may have been sone m scommuni cati on on
my part. There was never ever any intent for our

regulation to say that a utility could not advertise its
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affiliation. What they could not do was cal

t hemsel ves, for exanple, Nevada Power Energy as opposed
to Nevada Power Conpany, and use the |ogo. So, the
third scenario that we did the nmall intercept on said
Utimte Energy, and then right underneath it, it said,
"an affiliate of Nevada Power Conpany." It told them
-- it told the custoner exactly -- if you want an
affiliate and you |li ke Nevada Power Energy, that's the
conmpany to go to, but what it did do is break this
unconscious -- and | think very intuitive -- action on
behal f of customers that if you see Nevada Power Energy
Conmpany and Nevada Power Energy Services, you think
that's your energy conpany. | nean, that's comon. So,
there -- | think there's nothing -- and, in fact, in our
| egal research, we concluded a utility saying it's an
affiliate is not msleading. It is not n sleading, and
they are entitled to say that they are the affiliate,
but they are not necessarily entitled to deceptively use
t he name of the parent conpany and the | ogo, which then
automatically keys people into thinking it's the sane
conpany, and even the disclosure didn't break that up.
So, I'"'mglad you brought that up, | wanted to be clear
about that. They should be able to and legally | think
are entitled to advertise their affiliation but not

necessarily use a deceptively sinlar name or the | ogo.
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MR. VASI NGTON:  Anot her point on that, the flip
side also is if there's a prohibition on the use of the
nane of the name and | ogos, what if there's a custoner
who doesn't like their utility conmpany and goes with
sone conpany who cones in and discovers after the fact
that it was their utility conpany all along?

An exanpl e woul d be Tel ecom USA which offers
10-10-3-2-1 is MCI. Not everybody knows that, because
MCI doesn't advertise it. Anheuser Busch brought out
Red Dog Beer a few years ago to try to be a m crobrew,
and called it Plank Road Brewery, it was Budwei ser, but
they tried to hide it as sonething else. So, those kind
of prohibitions really, | think, don't work to a
custoner's benefit, and I think that the use of
di sclainer is an appropriate way to go.

COWM SSI ONER SW NDLE: Budwei ser is shifting
their strategy. They're calling it Red Lizard Beer now.
Francis, any comments on the question?

MR. ACKERMAN: The answer for Maine is simlar
to Nevada's, except that nmy understandi ng of Maine's
band on nanme and | ogo use is that it did -- of course
it's academi c now, but it did ban advertising. It did
not ban the utility or its affiliate from speaki ng about
their affiliation, either in response to inquiries or in

press releases, that type of thing. 1In fact, our
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experience was that they did speak rather freely about
their affiliation in that sort of context.

MS. SHELDREW Let ne just add one thing that we
at the very end of the Legislature suggested and
apopl exy took over on behalf of utilities, and | think
it was John Hil ke who suggested it. He suggested that
per haps what we could do in the interest of pronoting
and conpetitive market is auction the nane of the
existing utility off, and if they wanted it bad enough,
they'd buy it, and -- but then we thought, but what if
sonebody el se buys it and they are now calling
t hensel ves Nevada Power Energy Conpany but they really
are an affiliate of XYZ Conpany, haven't we recreate the
consuner confusion? You could really go a long way with
this, but the utility -- oh, my goodness, | think they
were calling us all sorts of nanmes of different parties
of things in other countries that don't believe in
dermocracy, | think. It was pretty interesting at the
time.

COW SSI ONER SW NDLE: Unfortunately, we have to
stop. By ny clock, that one's at |least 6 m nutes fast,
we have a break now. We resune by ny clock in nine
m nutes. M chael, can we have five extra m nutes?

Thank you, Judy, Francis and Paul, and thank you all for

remai ni ng alert and aski ng good questi ons.
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(Appl ause.)

(A brief recess was taken.)
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SESSI ON | V:
AFFI LI ATE RULES OR CODES OF CONDUCT
PANEL B:
ASSESSMENT OF STATE USE OF AFFI LI ATE
RULES OR CODES OF CONDUCT

MR. MARQUIS: |If you would please take your
seats, we're ready to begin the next session.

Good nmorning. M nanme is MIton Marquis, and
I"'mwith the Antitrust Division at the Departnent of
Justice. O course, we have concurrent jurisdiction
with our fellow agency, the Federal Trade Comm ssion, on
antitrust matters, and it's my pleasure to serve as your
co-nmoderator for today's session. Co-noderating with nme
i's Marim chael Skubel from the Federal Trade
Comm ssi on's Bureau of Conpetition.

The purpose of this session is to evaluate state
codes of conduct. | think we had a very interesting and
very enlightening discussion fromthe earlier panel of
what sonme states are doing. |It's very interesting, we
had two New Engl and states and we had a western state.
So, | think that the type of rules that these states
have enacted are fairly typical anong the various
states, and as | said, the earlier panel described what
they're doing and it's very typical of what the states

are doi ng.

For The Record, |Inc.
wal dorf, Maryl and
(301)870-8025



360

There's a very interesting debate, interesting
and contentious debate, as to whether you shoul d have
rules at all, and if you are going to have rul es, what
type of rules you should have. There are basically two
approaches that one can take if it's decided that there
is a conpetitive problemw th nonopolists entering into
conpetitive enterprises. One approach would be the
behavi oral approach, and that's what these rules are.
They' re behavi oral approaches where the regul ator
attenpts to control the behavior of the nonopolist to
prevent the nonopolist fromdiscrimnating, from
cross-subsidi zing and from ot herwi se di sadvant agi ng
rivals in the conpetitive enterprises.

Now, critics of this approach argue that
behavior rules are difficult to craft, because it's
often difficult to craft the correct rules, and you
heard about some of the political interplay and sone of
the concerns that the industry may have. It's difficult
to nonitor these rules, because it requires constant
oversight by regulators, and it's difficult to enforce
t hese rules, because violations of these rules nay be
difficult to detect.

The ot her approach woul d be a structural
approach, where as ny coll eague fromthe Maine Attorney

General's O fice stated, you conpletely separate the
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nmonopoly function, the nonopoly affiliate, fromthe
conpetitive affiliate, so that there is no incentive or
ability to discrimnate on behalf of the nonopoli st
who's entering into the conpetitive enterprise.

Critics of this approach argue, as was argued in
the earlier panel, that you | ose certain econom es of
scope and that you decrease conpetition in the
conpetitive enterprise because the nonopolist nmay be a
vi abl e conpetitor and may help to increase conpetition
or to assist conpetition in that conpetitive
enterprise. So, you -- states are grappling with this
I ssue, should they inpose behavioral rules, should they
I npose structural renedies, and if they decide to inpose
t he behavioral rules, what are the correct rules? How
strict should they be? Wo should they -- who should
t hey cover?

So, we've asked a panel of experts to discuss
the behavioral rule or rules that states have enacted
thus far or are contenplating enacting, and | will ask
my col | eague, Mari m chael Skubel, to cone up and
i ntroduce the panel.

MS. SKUBEL: |'d like to comend M chael
W obl ewski and others for putting this panel together.
| think they are going to offer an interesting and

stinulating basis for discussion about the assessment of
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how t hese codes of conduct apply.

To set the stage and also to give nore tine to
people to filter back from coffeeing and hear the neat
of what has to be said today, | am going to introduce
all of the panelists at once. W are first going to
hear from Peter VanDoren. M. VanDoren is the editor of
Regul ation a publication put out by The Cato Institute.
M. VanDoren al so wote the Deregul ati on of the
El ectricity Industry, a Prinmer. This article talks
about the advantages of vertical integration and the
provi sion of electricity and suggests that the correct
approach may be to revoke the utilities nonopoly
franchise. Qur second speaker is Kenneth Costello. M.
Costello is the Associate Director for the Electric and
Gas Division at the National Regul atory Research
Institute. M. Costello has conducted research and
written extensively on issues relating to energy
i ndustries and public utility regulation. And has
assi sted nunmerous foreign countries and public utility
comm ssioners tackling electricity and natural gas
restructuring issues. On a nore personal note and nore
i medi ate to all our concerns, I'd like to take this
opportunity to thank NRRI for handling the registration
and providing financial help to give us these brownies

and wonderful cookies that we're all enjoying. Thank
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you.

Qur third speaker is Dean Stanley. Dean Stanley
is President and CEO of Kenergy Corp. Kenergy Corp is a
nonprofit rural electric distribution cooperative
providing retail electric service to over 48,000
comrercial, residential and industrial custoners in
Kent ucky.

Next, we are going to hear from Aaron Thomas.
M. Thomas directs the |legislative and regul atory
relations efforts of New Energy, Inc. New Energy is a
new entrant into the supply of electricity and serves
primarily California, New Jersey and Pennsylvania. M.
Thomas shoul d provide us an interesting insight into a
new entrant's perspective on the inportance of codes of
conduct .

Qur final speaker today is Christie Day Leiser.
Ms. Leiser is Senior Counsel for Conectiv, an
I nvestor-owned utility hol ding conpany serving custoners
in five states. M. Leiser was | ead counsel for cases
in three different states that resulted in codes of
conduct governing the rel ati onshi ps between Conectiv's
regulated utility business and its conpetitive
affiliates. Again, she should provide an interesting
perspective on the codes of conduct fromthe utilities

perspective. | want to thank in advance all of our
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panel i sts for appearing today, and -- oh, okay. Okay,
| ate m nute update.

We're going to start with Ms. Leiser first,

because we have a videotape, so she will be our first
speaker today, and then the renmaining speakers will go
as | -- as | introduced them

Thank you.

MS. LEISER: Good nmorning. | think 1"mgoing to
start with a disclainmer, |ike many of the speakers

yesterday did, and that is that the views expressed here
today by ne are very definitely ny views, but they are
al so are the positions that Conectiv took in the various
jurisdictions before regulatory conm ssions. So, they
al so represent the views of ny conpany, except to the
extent that being intensely opinionated on these issues,
if my coments are offensive to anyone, you can take
that as a reflection on me rather than as a reflection
on ny conpany.

So, | am here, as Ms. Skubel said, to talk about
a utility view, and if you'll | ook under Tab IV, the
| ast presentation, there are some materials in there
that | put together. | won't be follow ng them
precisely, but they may be hel pful to you as | go
t hrough this.

And we are a utility holding conpany that just
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went through a nerger in the |ast year, and even so, are
still very small by utility standards, about $3 mllion
In assets. We also are both a new entrant into markets
as a nmerchant new entrant in the Pennsylvania nmarket and
al so are going to be doing both the distribution, the
T&D thing, and the marketing affiliate thing in all of
our regulatory jurisdictions. So, we have a perspective
from both sides of this issue.

So, we are in the states of New Jersey,
Maryl and, Virginia and Del aware as a reqgulated utility,
and then conpeting in those states, as well, where the
mar kets are open, plus in Pennsylvania, and we were
formed, Conectiv is the holding conpany, as the result
of a merger involving a utility called Del marva Power &
Li ght Conpany and Atlantic Energy, Inc. So, through al
of our subsidiaries, we have over a mllion custonmers in
the states | just nentioned, and we are all trading
under one common brand name. Each of the affiliates
uses the -- a brand name that has Conectiv in it
sonewhere. So, our utility operations trade under the
name Conectiv Power Delivery, and then we have vari ous
trade names for our other affiliates, which include such
t hi ngs as tel ecommunications, Internet services, retail
energy, HVAC, refrigeration, energy services, and we

serve both the residential and the |arge comrerci al and
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the small and medi um enterprise markets.

And our marketing hook is that we serve -- we
provide vital services to custoners to help their hones
and busi nesses run better.

| -- just to break up the npnotony a bit and to
| et you see how we're going to market as an inage, as a
brand thing, trying to put some attributes to the
Conectiv name other than, you know, we're the people who
don't know how to spell, we're going to run a quick
brand ad, if you will run the videotape, please.

(Vi deot ape begins.) Don't you just |ove things
that make |ife nore convenient? They just make life a
little bit easier. Well, here's a new one. Conectiv is
bringing you electricity, gas, telecommunications,
heati ng and cooling systens and nuch nore, all the vital
services for your hone or business. Now, that's
convenient. And once you try it, you just may wonder,
how we you ever live without this? Conectiv, altogether
better.

(End of vi deotape.)

MS. LEISER: Ckay, so, that's a quick view of
Conectiv and what we're trying to do as our regul ated
service territories in four states quickly approach
deregul ation, all at different paces, by the way, and

we're trying to as a corporate strategy figure out how
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we're going to replace the revenue we're going to | ose
when we | ose our generation custoners.

So, as | said, we have restructuring occurring
at different paces in four different states. New Jersey
Energy Flow, as Comm ssioner Tate said yesterday, is
going to start here in Novenber. W have Del aware Large
CNI starting in October and residentials next year. 1In
Maryl and, we'll start in md-2000, and in Virginia,
we' ||l probably have a pilot for a bit. W have about 3
percent of our customers in Virginia, so we wll
probably do a pilot for about 100 percent of those
sonetime next year. So, we are in the mddle, in the
thick of restructuring, and as | said, we conpeted in
the pilots and the marketing of the -- in Pennsylvani a
as a marketing affiliate. So, we have been engaged on
the other side of the transaction, as well.

So, right now what we are doing, we have had
three of our different states so far actually address
code of conduct proceedings. |In Maryland and Del awar e,
we have final rules that we're operating under right
now. They are fairly balanced in their approach in
terms of trying to make sure that we are not actually
engaging in anticonpetitive abuses, but also don't
significantly hanper us in terns of trying to engage in

our own marketing efforts and don't substantially limt
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our ability to take advantage of economies in scope and
scal e in Del aware and Maryl and, although the codes are
slightly different in Maryland. They adopted an
approach where there are two different codes, one
applying to energy nerchants, which is nore restrictive,
and then one applying to our other affiliate activities,
such as HVAC, telecom and everything else, which are
mai nl y nondi scrim nati on and nonpreferential treatnent
ki nds of standards.

I n Del aware, we have one code of conduct that
applies to everything, all of our affiliate activities,
and once again, it takes a fairly balanced and neasured
approach, and | have included in the materials that are
behind the tab a bullet summry of the different codes
in the states. 1In the interest of time, |'m not going
to go through themall now.

In New Jersey, there are draft rules, which are
not final yet, which | have to tell you makes it very
difficult for us, as we are trying to train custoner
servi ce personnel both on the utility side and on our
mar keti ng merchant side, trying to train people to tell
them what they can and can't do in terms of custoner
educati on and separation requirenments and all of those
ki nds of things, and as we are trying to plan

advertising efforts for our marketing affiliates and al
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of those things, not having final rules in place when we
have a market opening, sign-ups starting now, is very,
very difficult.

But we are at this point voluntarily conplying
with a joint utility filed position in New Jersey, which
woul d apply just to the energy nerchant affiliate rather
than to all affiliates, as the original New Jersey
proposal woul d.

Ckay, let nme just summari ze qui ckly by saying
that the codes differ vastly between New Jersey,

Maryl and and Del aware in terns of the structural
separation requirements, the whether or not we can use
the same facilities, systens and office space with
appropri ate security neasures in place and those kinds
of things. So, as a corporate entity, it's very
difficult when you' re dealing with those kinds of

di fferent provisions across states to actually plan as a
corporation what kind of IT investnents you're going to
make.

And | also want to say that when you're | ooking
at making investnments in custoner care systens and all
of those kinds of things, you can put appropriate, down
to the field level, kind of security in place so that
you' re not inproperly accessing information between your

affiliates, but you reap significant econom es of scope
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and scal e between your utility, which hel ps rate payers,
and your marketing affiliates, which hel ps consuners
ultimately, and also your utility operations are going
to get the advantage of innovations and investnents that
you're nost likely not going to nake if you' re not doing
them for your conpetitive enterprises. So, when you
separate those systens entirely, you are |I think doing a
great disservice to your consunmers and also to your
utility rate payers who aren't going to get the benefits
of some of those innovations.

Okay, so, the status of the rules today in the
different states. W are still, you know, just to nake
things a little nore conplicated than what we're dealing
with now. Delaware is re-opening the proceeding in
light of restructuring to determ ne whether we need to
have different standards apply to nerchant affiliates
than to the rest of the utility affiliates, and also is
really going to take a total relook at all of the code
provi sions applying to all affiliates, and we will have
our first filing on that in Novenber.

Maryl and Public Service Conm ssion has al so
opened a new case to relook at the codes of conduct in
the two different -- in that jurisdiction, for both core
and noncore affiliates, and we will have hearings on

that in Novenmber. And we're hoping to hear fromthe New

For The Record, |Inc.
wal dorf, Maryl and
(301)870-8025



371

Jersey Conmi ssion really soon on what the final rules
are going to be there so we can actually finalize our
pl anni ng and go to narket.

So, backing up now, | want to talk a little bit
about what | think is the nmost inportant thing when
you're | ooking at codes of conduct and what the nost
I mportant considerations are, and | do want to say that
Comm ssi oner Vasington did a beautiful job in ny view of
expressi ng what really should be the primary concerns of
regul ators as they | ook at codes of conduct. He did
that very eloquently, and I am not going to repeat
everyt hi ng that he said.

| do also want to refer to Conm ssioner
Swi ndl e's comments about codes of conduct in the
mlitary, and | believe he said sonething |like they have
to do with integrity, honor, patriotism and have a
noral underpinning, and | want to say as a utility
operating in these four jurisdictions, we have corporate
values that are very simlar to that. One of our
corporate values is do right, and that means both do
things right and do the right things. So, we have a bit
of a noral under pinning in terns of where we are in the
code of conduct, and there was an exanple given
yesterday by M. Shapiro, certain abuses in the nerchant

envi ronnent, where proprietary information by the
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supplier was given to the distribution utility in order
to serve a custoner, and that information was used to
actually predatorially price and take away the custoner
fromEnron, and | tend to wear ny enotions sort of all
over ny denmeanor, and | think ny nmouth actually dropped
when | heard that, because that's the kind of conduct
that certainly should be prohibited, and, in fact, at ny
conmpany, although |I can't say with 100 percent

certainty, there's no one in ny conpany that would ever
do that and | can't say with certainty that ni stakes are
never nmade, but as a corporate policy, that would not be
tolerated at nmy conpany, because that's just an abuse
that is -- should be prohibited.

So, let's talk about the kinds of things that
codes of conduct should prohibit. You certainly want to
protect agai nst cross-subsidization. That is absolutely
necessary, and we believe in that fully. You want to
ensure that your public service obligations continue to
be net. You want to nake sure you continue your
reliability, your safety of your utility systems to your
rate payers. You want to prevent true unfair
conpetitive advantage. By tying -- and the kinds of
thi ngs you would do by tying nondiscrimnatory assets to
essential facilities. In other words, you want to nake

sure that you provide equal access to your T&D systens,
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and you also want to make sure that you're preventing
the i nproper access to information across your
affiliates, and that's information about the systens,
the T&D systens, proprietary customer information and

al so informati on about the nmarketers thenselves. That's
i nportant to make sure that you are protecting against
abuses of those kinds of information.

But very inportantly, codes of conduct should be
to enhance conpetition, which is ultimtely to protect
consunmers and benefit consunmers. It is not to protect
agai nst conpetitors, it's not to prevent or protect
conpetitors thensel ves, and many of the safeguards that
are being put in place actually protect conpetitors,
decrease efficiencies and ultimately hurt consuners
rat her than enhanci ng conpetition.

We believe and we abide by a system where
accounting separation is in place, functional separation
Is in place. W have the behavioral safeguards to
ensure that we're not doing inproper steering, inproper
tying and sharing of information. And we believe these
things are nore than enough to prevent anticonpetitive
abuses, which | think Comm ssioner Vasington referred to
as true anticonpetitive conduct rather than artificial
conpetitive advant ages.

Legiti mate conpetitive advantages shoul d be
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encouraged, and they actually benefit consumers in the
end.

And anot her point to make here, | think, is M.
Ackerman from Mai ne actually made the point that code of
conduct in place will encourage vigorous conpetition,
and I -- and | believe that that's true to the extent
t hat you have properly thought out and focused codes of
conduct which protect against the things |I've just
di scussed.

Far nore inportant, though, to a conpetitive
envi ronnent in nmy opinion and based on our experience as
a new entrant into the Pennsylvania market is ensuring
that there is enough roomin the shopping credit or
however you determ ne what your savings are going to be
t hat you have room for marketers to be able to nmake sone
noney and be able to show custonmers savi ngs over the
default service rate of your utility. |If you don't have
that, | don't care what kind of code of conduct
standards you put in place or what else you do, you are
not going to have conpetition, because narketers aren't
going to conme into your market.

And then one other point |I wanted to nake
qui ckly, which is not necessarily relevant to codes of
conduct, but | think it's very relevant for purposes of

t hi s workshop, which does have consuner protections in
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the title and its effect on conpetition, is that there
are certain consunmer protection requirenments that are
being put in place in states which | believe have the
effect of chilling conpetition, and they have a noble
reasoni ng and cause and justification behind them but
l et me just give you a couple of exanples of that.

In sone of the states, we have wet signature
requi rements, which require the custonmer to wite a
signature and send it in, both for, for instance, for
the sign-up and for renewals, so that you increase your
acqui sition cost to your marketers trying to conme into
the market. You don't have a verification procedure
like third-party verification, and the reason for this,
of course, is to prevent slamm ng, which is certainly a
legitimate and valid justification; however, there are
ot her ways to prevent slamm ng which probably are as
effective or far nore effective.

For instance, many of the procedures that
utilities have in place for sign-up right now would
prevent slanm ng wi thout a wet signature at all. They
require a verification be sent to the customer, and the
customer gets 10 to 14 days, depending on the
jurisdiction, to actually send it back and say, No, |
didn't sign up. That in itself, the whole procedure in

pl ace, is an anti-slami ng nechani sm and wet
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signatures, for instance, have kept G eenMuntain Power,
which is one of the sole people other than Conectiv that
we know of that are supplying green energy to
residential custoners. They are not conmi ng into New
Jersey because of the wet signature requirenent. They
have made that announcenent. So, that's one thing we
need to keep in mnd in ternms of chilling conpetition.

Anot her is mandated di scl osures and contracts
and things. W've tal ked about one of the things that's
going to be nost beneficial to conpetition is
i nnovati on, and when you have things that require, for
i nstance, that you conpare a kilowatt per hour price to
the utility's kilowatt per hour price, that chills
i nnovati on, because if people want to bundle different
types of offers of different kinds where it's not
susceptible to a kilowatt per hour price conparison, you
are, in fact, chilling innovation by doing those
things. So, those are just a couple of exanples I
wanted to give in terns of enhancing conpetition that we
have to bear in nmnd in terns of this workshop in
addition to codes of conduct.

I think that conpletes ny remarks.

(Appl ause.)

MR. VANDOREN: My function here is to transform

you through a Star Trek kind of transporter and nake
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bel i eve you're not at Georgetown, but you' re at the
Uni versity of Chicago. W're not in a |aw school, but
we're in an econom cs departnent, in particular the
Econom cs Departnent of the University of Chicago.

Speaki ng before you, | know how people feel when
they cone to Cato. This is sort of, | guess, payback
time, because probably I"'min a strange audi ence here,
because ny guess is nost of you didn't take econom cs at
the University of Chicago.

Regul ation got us here in the first place. Wy
are we so convinced that regulation will get us out?
Regul ati on gave us the high cost nuclear and the high
cost PERPA contracts that then | ed conpanies to argue
t hey ought to flee Massachusetts and California, which
then led themto try to bargain for a gain, which then
| ed the Nader types to worry that individual consuners
woul dn't get in on it, which then led to what we're now
calling restructuring, which then |l ed to conferences
li ke this where we're all worrying about how to make
sure it works out all right.

The world would be a | ot better off if we al
went home and di d sonething productive rather than be
here and worry about whether it's going to work out al
ri ght, because it |looks like in the past there is no

evi dence that having all of us in a roomtrying to
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figure out whether things will work out all right really
makes things work out all right.

Secondly, the underlying prem se behind what
we're doing in electricity is that T& rivalry is
i npossi ble. How do we know that? Well, guess, what, we
don't. W don't, because we prevented it. We have
stat e-mandated franchises for utilities. Leonard Wei st
(phonetic) 25 years ago in a Brookings volunme said,

Well, wait a mnute, generation could be conpetitive.
Okay, guess what, it took the real world 25 years to
catch up with what academ cs had al ready figured out.

So, now speaking as an academ c, | amgoing to
argue that 25 years fromnow, you're going to be saying,
how conme we were so suspicious about the possibility of
T&D rivalry? Well, because everyone said we know it can
happen. How do we know that? Because everyone knows.
You get in the roomtogether and they nod their heads
and they say everyone knows.

"Il give sonme exanpl es that suggests nmaybe we
don't know. One, | live in Montgonery County,

Maryl and. Montgonery County, Maryland | call the

Peopl e's Republic of Montgonery County. It protects ne
fromall sorts of things, one of which is bad cable
nmonopol i es, but guess what? Last nonth Montgonery

County announced that they're going to have a duopoly
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now i nstead of a nonopoly. The PEPCO, the electric
utility, is going to, in effect, be a rival to

Mont gomery County cable through a subsidiary that if you
read the paper you can figure out it's a subsidiary, al
right.

Well, if cable was a natural nonopoly, then how
cone there can be a duopoly, right? |If you read your
econ textbooks, natural nonopolies are firnms, given
demand in society, such that the |l owest costs are
provi ded by one firmrather than two. If we have two
firms, we will have greater costs. Well, both can't be
true. Either Montgonery County Cable wasn't a natural
nmonopoly or we're going to have higher costs with a
duopoly than we will with a nonopoly. Both can't be
true at the sane tine.

Thi s happened in The Washi ngton Post. Nobody
wrote an op-ed, nobody wote an article, nobody said,
Oh, wow, if this is true, then all these other things
can't be true that we're also told.

Two, John Kwoka book, Power Structure, you ought
toread it. It has nice data on the 12 cities in the
United States where there is duopoly conpetition, where
custonmers can choose between rival vertically integrated
utilities. Guess what? They have higher fixed costs.

The so-called waste that people with an engineering
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background worry about, but they have |ower total costs,
because the margi nal costs are | ower because they have
rivalry, and they can't have people going to conferences
all the time that they have to pay for in their

over head, okay?

Third, why should we presune that mandatory open
access to a T&D network that was designed under
regulation is optimal, right? Wy -- who says the T&D
network is optimal? It's not. Transm ssion and
di stribution are conplenents to generation and
substitutes to generation. You can either build a power
plant in Wom ng, build a big hunk of capital to ship
the power to M nneapolis, or you could build little
co-gens in Mnneapolis and skip the T&D, right?

You can -- unless we have price discovery in
open markets, you can't figure out whether or not the
existing T&D network is, in fact, optimal. So, having
sonet hing called conpetitive generation that we then
glue onto a T&D network that |ooks as if it were
designed in France, why are -- why do we think that
that's going to be optimal? 1It's not going to be
optimal. | don't know what is going to be optiml, but
it's not going to be what we're doi ng now.

Cross-subsidy. | hate that word. If you were

in my class, all of you would get Fs. Cross-subsidies
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-- | hear -- every conference | go to where | awers
dom nate, they tal k about cross-subsidies.

Cross-subsidies refer to margi nal costs, not overhead,

not fix costs, not all this wealth transfer -- well, |
won't say what | was going to say -- wealth transfer
stuff that all of you folks worry about. | don't know
why you worry about it. | don't. It has nothing to do

with economcs, all right?

It's a wealth fight that you're a participant in
refereeing, but it's not clear that that makes society
better off, right? Let the conpanies worry about it.
Let the rivalry decide which kind of fixed costs are
nore expensive and which aren't.

If I were to get you to read three things in ny
class, I'd have you read the follow ng: One, Coase's
Theory of the Firm 1937. He said, what things take
pl ace in markets and what things take place within the
firm? Answer: Things take place within the firmfor
which it's too difficult to wite contracts that prevent
opportunism et cetera, et cetera, et cetera. He wote
it in 1937. Not enough of us have read that.

Make believe we were tal king about supermarkets,
the way we're tal king about electric utilities. There
were worries in the 1920s about -- about butchers and

bakers and candl e stick nmakers and all that. So, states
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enacted |laws that tried to make sure supermarkets didn't
sonehow interfere with what was going on with the way
retail markets were organized at that tinme. |If | had to
use the transfer pricing rules, et cetera, et cetera,
that all you fol ks are tal king about today, |I'd have to
go to G ant or Safeway here in the Washington area, |'d
have to then make sure that the nmeat market part of

Saf eway had the right way to transfer price to the
cashier part of Safeway, which then had the right part
to transfer -- you know, et cetera, et cetera, et
cetera.

This is nonsense. |It's nonsense. And sone of
us ought to have the integrity to realize that if we had
t hought this way about supermarkets, we'd never have
them We would never have them Coase's Theory of the
Firm

Second readi ng, Posner's Natural Monopoly and
Its Regulation. The first article he ever wote, 1969,
Stanford Law Review. He was nuch younger than all of us
here. CATO has reprinted it this year as a book, and so
there is no excuse for saying | can't go to the library
and can't get it. |It's now a book, and | would urge you
toread it. He wote a new forward to this book, and he
argues in it that in 1969, the book was heretical. In

1999, the book is still sort of heretical, but he takes
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on the nost difficult cases. Wat about things that are
natural nonopolies? Do we really need to regul ate

them? And he said, ethically, they get rents, okay, so
what? So do owners of natural resources. It's no
different, right? And natural nonopolies are natural.
The people aren't evil that own them [It's just because
of the nature of the costs in the markets, four firns
have hi gher costs than one firm

Are T&D a natural nonopoly? | actually don't
think so. | don't think so. |'mnot saying we would
have six firms, but I think we would have three or four
certainly in urban areas. In rural areas |I'm not as
sure, but | think we would have much nore distributed
and decentralized generation in rural areas.

Finally, I'"mvery scared that we're goi ng down
the telecomroute in electricity, and if any of you
think the 1996 telecomroute is a road we want to go
down, | don't think so. Let ne read to you what Robert
Crandel|l has recently witten about this. The
experience with mandatory open access in
t el ecomruni cati ons suggests that forced regul atory
access to bottleneck infrastructure is a policy disaster
that results in extensive litigation.

Requi ring that incunbent providers of

t el ecommuni cati on networks provide access has created
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i ncentives for firms not to invest in new facilities and
I nstead seek access to current facilities that may not
even be optimal, because they were created by regul ation
rat her than market forces. And | quote here, "There is
no limt to the ideas that | may have for using your
property at prices that are as low as | could obtain by
bui I ding those facilities nmyself."

l.e., an efficient conponent pricing rule |eads
to full enploynent for consultants and litigators, et
cetera, et cetera, et cetera. So, | think if we read
Crandal correctly, he could be belly aching that he's
not getting $600 an hour for being part of this
consulting racket that is going around with the
efficient conponent pricing rule. On the other hand, |

think he has an intell ectual point to nake.

And with that, I'll stop.
(Appl ause.)
MS. SKUBEL: Before M. Costello begins, I, in

my rush to thank himfor the browni es and cookies, |
failed to nention a recent article that he wote which
actually | have a copy of here on transfer pricing, and
certainly on point but not enconpassing the entirety of
hi s remarks.

MR. COSTELLO: Thank you very nuch. Good

nor ni ng.
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Actually, | attended the University of Chicago
Econom cs Departnent for two years, so -- but the
perspective of -- and | essentially agree pretty much
wi th what Peter has tal ked about. | come froma little
di fferent perspective, and nmy views are only ny views
and not those of the National Regul atory Research
I nstitute.

The purpose of ny presentation here is to -- and
| call them observations, basically to stinmulate sone
di scussion on this panel and naybe nore inportantly
rai se sone issues and questions that | believe should be
addressed at the policy |evel concerning codes of
conduct or what | call affiliate rules.

I'"mnot going to provide any answers certainly.
If one wants answers from ne, they are probably going to
have to pay sonething if they desire to do that, but
"1l raise sonme questions. |'man econom st, soneone
who can sort of stand back fromthe trees, |ook at the
forest, ook at sonme of the issues and as an econom st,
of course, have nmy own distorted views.

Certainly those around the field I ooking at sort
of the debate over codes of conduct, it's quite lively.
Certainly interest groups are trying, in ny opinion, to
exploit the political regulatory process to gain

favorable treatment. As economists, we call it rent

For The Record, |Inc.
wal dorf, Maryl and
(301)870-8025



386

seeking costs. The regulators are in the m ddl e.
Basically they are getting different information from
di fferent groups, and they have to make deci sions which
supposedly in the public interests, and nost tines it's
very difficult for themto do so.

And certainly we |ook at the policy questions
with regard to affiliate rules, there are many. Wy
have then? What's the objective? | hear different
obj ectives, for exanple, protecting consuners from
mar ket abuses. | find that a little disturbing, because
that could result in too nmuch adversity, risk
adversity. | nmean, if you're trying to protect
consunmers from possi ble, potential market abuses, then
there's a lot you're going to prohibit that shoul d not
be prohibited, and that is going to be contrary to the
i nterests of consuners.

I woul d say the objectives should be to pronote
the long-terminterests of consuners.

What should they prevent? Certainly | think
yesterday there was a | ot of discussion, sonewhat today,
about sort of counteracting the incumbent or the power
of the incunmbent. Certainly that seens to be
predom nant in the structure of affiliate rules. And
certainly there's two schools of thought on this, and

the one that sort of is prevailing up to now, not only
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at this workshop but at the state level, is that
utilities have certain of enconpassed -- sort of power,
because of their position as being long-time providers
of utility services, and therefore, the inplication of
that is then you should junp-start entry by new
conpetitors. That's the inplication of that.

The ot her school of thought is sort of taken by
utilities, but sonme academ cs, too, is that we start
openi ng these markets and it's going to take sone tine
for entry, for successful entry, by new participants. |
nmean, | ook at other markets, unregul ated markets, where
If you're going to try to get into the business of -- of
selling athletic shoes or other types of products or
conmput er business, certainly, the debate -- the
antitrust debates, you know, a conpany selling software

have to conpete with Mcrosoft, and the position is it's
going to take sonme tinme. O her conpanies are going to
have to come in there, advertise, pronote their service
and try to overtake or at |east gain sone of the market
share now bei ng enjoyed by Mcrosoft. So, those are
sort of two schools of thought, and they have different
policy inplications.

And then there's sort of the question -- and
this sort of started I guess with the Chicago School

back in the seventies, does |ess conpetition actually
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translate into | ower consunmer welfare? And there's a
whole literature on industrial organization, there's a
| ot of evidence, and actually court cases which have
shown that you could actually have | ess conpetition and
consunmers woul d be better off. |'mnot going to get
into that, but certainly I think that's relevant in the
debat e over codes of conduct.

And then there's a question of nore effective
mechani snms to mtigate anticonpetitive behavior.
Certainly that's sort of evident in the discussion. You
know, should we go to divestiture? 1|s that where we
have to go right away in order to nake sure there's no
anticonpetitive abuses? You know, and incentives,
sonething I want to talk to you about later, sone of
t hese incentives, like for cost shifting and
cross-subsi di zation -- sorry, Peter -- and other sorts
of supposedly anticonpetitive activities can't be
reduced significantly through what | call price cap
regul ation or incentive-based price regulation. 1It's
one of the reasons why we're concerned about affiliate
transactions and potential affiliate abuses, is because
-- not only because utilities have nonopoly power wth
regard to essential services, but also -- and perhaps
just as inportantly -- they have incentives on their

cost of service regulation to engage in some of these
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activities, which certainly firnms in unregul ated markets
not only aren't able to do, but they don't -- really,
they don't have the incentives to engage in those
things. And that's sort of a policy inplication,

i nstead of having rules, maybe better incentives to

m tigate agai nst some of these problens.

And | think then the challenge for regulators is
to protect retail consuners perhaps agai nst the possible
exerci se of market power by a utility and its affiliate
wi t hout giving up significant efficiency gains that
coul d otherw se benefit consumers. | think that's
Al fred Kahn's sort of argunent and the argunent of a | ot
of econom sts, sure, | nean, if you want to avoid al
aut onobi |l e accidents, if you want -- if as a soci al
obj ective we want to mnimze fatalities fromall of the
aut onobil e driving, | mean, the best way to do that -- |
mean, one way of doing that is to prevent people from
driving.

Certainly as a social policy that's draconi an
and highly repul sive to nost of us.

Some ot her observations, there's a | ot of
activity -- when we tal k about transferring | ogos, cost
shifting, sharing resources, and there's a | ot of
di sagreenment over whether those are anticonpetitive or

pro-conpetitive. Again, sort of referring to the
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M crosoft case, there's -- and certainly the essence of
that case, because a lot of the activities engaged in by
M crosoft, the question of whether they are
anticonpetitive or pro-conpetitive, and | think this
norning there was a little bit of discussion in the
previ ous panel over sharing |ogos, whether that's
actually anticonpetitive or pro-conpetitive, and that's
-- 1 feel like that's sort of the other aspects of
affiliate rules, that seens to crop out as a -- as a
real issue.

Affiliate rules, the biggest sort of benefit is
they're up front, they reduce uncertainty certainly to
the actors and utilities and affiliates, you know,
what's | egal and what's not, what they can and what they
cannot do. And certainly if you're going to have to
rely on antitrust |egislation after the fact, there
coul d be high social costs, and | think everyone sort of
agrees with that, that the antitrust certainly | aws
aren't adequate to deal with these issues.

The probl ems, then, some of the problenms with
affiliate rules is that, of course, oversight
enf orcenent costs. | think the FTC, perhaps the DQJ,
ot her agencies and the columists would say, well,
you' ve got rules, utilities, especially under cost of

service regulations, utilities have incentives to break
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the rules, they're hard to detect. So, to be able to

nonitor these rules and enforce themrequires |I would

consi der consi derable cost by the regul atory agency to
make sure that abuses aren't occurring.

There's al so the sort of social cost of going
too far, again sort of use the Alfred Kahn's sort of
argunment that you can't have rules which are too
restrictive which could prevent activities that could be
beneficial to consuners. Certainly sone of the
efficiencies that could result from scope of econoni es,
for exanple, could be foregone and consumers coul d be
hurt by that.

And then there's the argunent that if your rules
are really restricted, then it coul d encourage
excessively entry of new conpetitors, and there's danger
of that.

Areas of disagreenment, certainly I think -- I'm
sort of observing out in the field that the regul ators
are nore concerned about nmarket abuses than by | osses of
scope econom es so they tend, in my opinion, to hedge
agai nst market abuses. Perhaps there's a regulatory
failure there. Perhaps they're going too far in
preventi ng scope econoni es and other economes in their
rul es that woul d otherw se benefit consuners, sort of

i nteresting academ ¢ question in ternms of whether it is
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a market failure.

Definitions. One of the problenms | see is
definitions. They need to be -- there needs to be a
consensus agreenment on definitions, you know, what's
cross-subsidies, what's cost shifting, what's fear
conpetition, different definitions, what's true, you
know, legitimte barrier to entry? A lot of things are
supposedly barriers that aren't really barriers to
entry, which could result in this shift by policy makers
totry to correct for that.

So, | think, we have to sort of get back to

basics, in nmy opinion, to address these basic terns and

at | east have sonme sort of consensus in these -- in
these terms. As a -- sort of a last point is sort of
using the antitrust jargon, should affiliate rules apply

a rule of reason or per se test, kind of interesting.
Maybe "1l I'm making nore of it than it should be, So
the question is when you | ook at the different rules,
what should be in the conponents of the rules, what
shoul d be sort of the generalized sort of response? |
mean, as a per se one, one could say, you know, | ocal
sharing is bad. Nowit's up -- the burden of proof is
on the -- let's say the utility side to show that
sharing of | ogos can be good for consuners, okay?

That's sort of a -- | guess one would call a truncated
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rule of -- actually, it's a truncated rule of reason
test. So per se -- | should say a per se test would be
to prohibit all, you know, |ogo sharing, you know,

prohi bit -- prohibit integration of resources, prohibit

certain things under all circunstances it's bad. The
point is is that a good test, the sort of type of test
to use? As an alternative one could use sort of a cost
benefit test, like the econom sts sort of favor that,
sayi ng, okay, |ogo sharing or structural separation?
There's benefits and costs. Let's |ook at the benefits
and cost, add it up and see, you know, what we shoul d
do. Unfortunately, you can't add up, you can't quantify
t hese benefits and cost. One, the problens is the
efficiency gains. | think it's sort of a handicap of
utilities, and it's the last point | want to nake, is
that the efficiency gains that the utilities are

al | egi ng, you cannot quantify those. So, there's a big
di sadvant age there. People are saying there's a
potential for market abuses, and therefore we shoul d
prohibit that. Uilities, you have to show us there's
efficiency -- show us the efficiency gains. You can't
quantify those. The question becones what shoul d be
sort of the policy response? Perhaps we could get into
some di scussion of that |ater.

Thank you very much.
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(Appl ause.)

MR. STANLEY: Good nmorning. It is my pleasure
to be a panelist this nmorning and speak to you about
this inmportant subject on behalf of Rural Electric
Cooperatives, and | doubt in your conference that you've
heard the term Rural Electric Cooperatives, if at all,
certainly not very often. The conpany that |I'm enpl oyed
by, Kenergy Corporation, is a new entity. W were
formed July the 1st, 1999 through the consolidation of
two cooperatives, Springover Electric Corporation and
Hender son Uni on El ectric Cooperative. These two
cooperatives were formed in the late 1930s, and they
were organi zed for the purpose of bringing electric
service to farms, residences and businesses in this
rural area of Kentucky and to pronpbte econom c
prosperity.

I'"m al so here today on behalf of the National
Rural Electric Cooperative Association and the Kentucky
Associ ation of Electric Cooperatives. NRECA is a
nonprofit national trade association of approxi mtely
1000 rural electric cooperatives, including our state
association and its 27 cooperatives.

My purpose will be to give a rural electric
perspective on the codes of conduct, as well as offer a

few comments fromthe perspective of ny own
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cooperative.

I n Kentucky, we have yet to adopt rules relative
to cost allocation and codes of conduct, so ny
perspective will be sinply to discuss with you the
activity that we have had so far, which is to have a
formal proceeding drawn and to have had sone prelimnary
hearings in that respect.

I n Kentucky, cooperatives are regul ated
entities, with the exception of those that are
TDA- suppl i ed cooperatives, and our nunicipals in the
state of Kentucky are not regulated. | brought with ne
and will file as part of the prepared statenment a
response to the Kentucky Comm ssion's order nunmber 369
on behal f of our national and state associ ati ons.

My prepared statenment and our filing in the
Kent ucky proceedi ngs touch in sone depth on many of the
I ssues under exam nation here today. |If today |I could
make one and only one point to this audience, it would
be that to have you to understand the unique
characteristics of electric cooperatives within the
electric utility industry and the inportance of those
differences as regulators set forth rules for a
conpetitive energy narket.

Sonme of the nore salient points that I would

trust that you would consider are, nunber one, that we
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are nmenber-owned and denocratically controlled, that's
unl i ke investor-owned utilities that are stock-held and
muni ci pal s, excuse ne, that are owned by | ocal
governnments. Qur custoners own their electric utility.
We are a nonprofit organizations conpared to for-profit,
stock-held corporations. W typically are very small in
terms of custonmers as well as nunbers of enpl oyees.
Cooperatives average |less than 10,000 custoners and | ess
t han 60 enpl oyees. That in contrast to what you've
heard of utilities that average over 300,000 custoners
and 2000 enpl oyees.

Qur custoner density per mle of line is |ess
than six. Conpare that to investor-owneds that average
35 and nuni ci pals that average 48 custoners per mle.

Qur plant investnment and cost of operation is higher,
because we serve sparsely popul ated, rural areas, and
our revenue is lower. OQur custoners often do not have
adequate nonutility services available to them as would
be commonpl ace in the nore popul ated, urban areas. Mich
of our service area is populated by the rural port. It
is often an undesirable place for those who seek profit
to try to provide services.

These are the significant and the critical
differences that states should consider when they | ook

at inposing codes of conduct. W differ, again, from
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the larger utilities, and we believe that utility
comm ssi ons shoul d consider those as they | ook at codes
of conduct and that they are tailoring rules to achieve
certain legitimte goals, and we woul d hope that they
woul d not utilize a one size fits all or a cookie cutter
appr oach.

A code of conduct that is overly prescriptive or
that applies equally to all market participants,
regardl ess of their size or ownership, will in practice
reduce conpetition, increase costs for custoners and
reduce i nnovation in the marketplace. We firmy believe
t hat custoner ownership and size difference nust be
taken into account in any federal or state proposal
related to affiliate transactions, both to deter
anticonpetitive conduct on the part of larger utilities,
as well as protect smaller entities from i napplicabl e,
burdensonme requirenents.

Al t hough Kentucky has yet to pronul gate
regul atory | anguage or a code of conduct, electric
cooperatives in Kentucky are prohibited from subsidizing
nonel ectric operations with electric revenues. Likew se
and contrary to our critics' arguments, we are
prohi bited fromusing USDA rural utility services |oan
funds for our diversified business activities.

| should al so enphasi ze that cooperative
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experience with affiliate transactions or diversified
business in our state is quite limted. For instance,
we have fewer than a half a dozen cooperatives
state-wi de involved in any kind of propane gas
operations. W have others, including my own conpany,
with [imted entry into residential honme security, sale
of telecommunications equi pnent, providing Internet and
ot her kinds of val ue-added services.

During the informal proceedings at the Kentucky
Comm ssi on, the Conm ssion itself expressly asked
whet her separate rules should be devel oped for different
entities, and it was suggested nore than once by various
parties that perhaps separate rules and regul ati ons my
be in order for electric cooperatives as conpared to
t hose of the larger investor-owned utilities.

Qur very nature of being nonprofit and
consumer - owned brings different issues to the table.
Many woul d find these issues easier to handl e when done
in a framework distinctly separate fromthat with
provisions relating to investor-own utilities.

Most cooperatives sinply aren't | arge enough to
have formal hol di ng conpani es, have their operations in
entirely separate buildings or conpletely draw a hard
| ine of separation in their operating structures. Qur

size makes that extrenely difficult to acconplish.
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The enornous burden of strict separation of
functions requirenments could well make it inpossible for
many cooperatives to provide conpetitive services at
af f ordabl e and conpetitive prices, yet to exclude us
fromthose markets and particularly in the sparsely
popul ated and poorly served areas, could | essen

conpetition, lead to higher prices, and reduce

I nnovati on.
If we were to -- if we were required to spin
t hese conpetitive services off into separate affiliate

and separate enpl oyees, separate offices, separate
conputers, separate records, it would elimnate the
efficiencies we gain in providing those services
together. It would dramatically increase our costs and
overhead, and it would deny custonmers the conveni ence of
being able to shop for those services in a single

pl ace.

Exi sting nonopoly providers of electric service
may possess certain market advantages in their regul ated
activities, just as there exists certain disadvant ages.
There should be no such assunpti on nmade when utilities
enter into existing conpetitive markets for
nonener gy-rel ated services or nonregul at ed
energy-related markets. We often represent a new

entrant into an already conpetitive marketpl ace.
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Exi sting conpetitors do have the advantage of years of
experience in the marketplace. Mny tines in a rural
area, the marketplace is virtually void of service
provi ders, since they have deemed that entry into that
particul ar | ocation is not profitable.

Kent ucky's cooperatives have becone involved in
di versified businesses primarily out of the need and a
desire of our custonmers that we offer those services,
and we have sponsored state-w de research relating to
our customers' interests in our entering these markets,
and we have found that our customers support us being
i nvol ved in those diversified businesses by a | arge
majority. It is, therefore, in our view a -- an
i nterest that our custoners wish for us to pursue.

The final point that | would like to make is
that the electric utility industry restructuring and
rel ated i ssues, such as codes of conduct and cost
al l ocation at the state |level, are best handled within
the sane tine franme. Matters pertaining to codes of
conduct are best left to be finalized only at such a
time as when we know the basic structure of our industry
and how it will be shaped. It makes little sense to us
to enact rules or laws pertaining to a code of conduct
until utility restructuring issues have been resol ved.

We are undergoing that in the state of Kentucky
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today. OQur state is a low cost state, and we will be
dealing with those issues, and we will be dealing with
codes of conduct. And again, | am hopeful that our

state will recognize the unique differences that rural

el ectric cooperatives offer within this electric utility
mar ket .

I thank you for the opportunity to share these
remar ks with you.

(Appl ause.)

MR. THOVAS. Hello. M nane is Aaron Thomas. |
am t he Manager of Regul atory and Legislative Rel ations
for New Energy. W are corporately |located in Los
Angel es, California with offices in Boston, New York
Texas, Arizona, primarily serving commercial and
i ndustrial custonmers as an energy service provider and
new market entrant, as well in the markets |ike
California, Pennsylvania and New York, and certainly
eagerly anticipating a number of markets that are
opening in the near future.

| was very eager to address the subject of the
i nportance of affiliate rules and codes of conduct from
a new market entrant's perspective when asked to present
here today. And I'd like to associate nyself with a
coupl e of the comments nade by M. Kenneth Costello, and

t hat being his concept of getting back to basics and
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that the -- that the driving force here ought to be to
pronote the long-terminterests of consuners.

All too often, in regulatory debates on vari ous
i ssues related to restructuring, we tend not to square
of f on the fundamental policy issues that are at play,
and the debate continues to be waged upon the details of
the particular issue, and this has happened time and
time again, for exanple, with affiliate rules. Rather
t han focusing on the central policy objective, the
| ong-terminterests of consuners, we tend to let this
debat e over econonies of scale and the utility's use of
those through the affiliate wage agai nst the concerns of
new mar ket entrants regardi ng anti conpetitive,
cost-sharing and nondi scri m nati on concerns.

Rat her than deciding on the front end that our
central objective -- and what |'mhere to say is | think
the key central objective that we need to go into this
is that the principal that should govern and drive the
government in building affiliate rules of conduct is
buil ding a market structure that can provide a vibrant
retail conpetition, and let ne define vibrant. That
doesn't mean hundreds of conpetitors necessarily. It
does nmean that conpetitors cone into the market on an
equal footing, both against the incunmbent utility, in

the formof what we'll call de facto conpetition with
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the default service, as well as with the utility's
affiliate.

Once we establish that as our primary objective,
the nore near-term goals of establishing affiliate rules
and codes of conduct, we have heard again and again, and
that is to protect against the erection of barriers
vi s-a-vis cost advantages or information advantages that
are conferred to affiliates; or -- well, and also that
we protect consuners against rate payer subsidization of
the affiliate. And again, |I'd like to reference back to
one of the earlier coments made -- or rather a conment
made by a Conm ssi oner Whod in the Texas Commi ssion or
rather the Texas Public Utilities Conm ssion as it
relates to how we unfol ded our process in California.

He noted in January of 1998 that California was really a
bit late to the debate on establishing its rules, as we
really established them sort of on the eve of the new
market, and it's been noted that our rules have been
sonme of the stronger rules that have cone out.

The -- one of the driving forces in ours
unfortunately wasn't that we adequately answered the
policy questions but was, rather, that we had anple
evidence of utility abuses already occurring in the
mar ket pl ace that drove a |l ot of the decisions that |ed

to our affiliate rules and codes of conduct.
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So, | hold that if you apply that principle to
t he basic process of devel oping these rules, when you
have to address that -- what 1'll call the six core
i ssue areas of definition of an affiliate, whether it
i ncludes a hol ding conpany as well as the utility and as
wel | as nondirect energy-related affiliates, whether --
how we address information-sharing and
nondi scrim nation, separation between utility and its
affiliate, transfer pricing standards, affiliate use of
t he i ncunbent nonopoly nane and | ogo, as well as
enf orcenent and penalties, again, if we approach that
fromthe principle, I think the process of establishing
this is much sinpler.

And here I1'd |like to reference comments made by
Comm ssi oner Sheldrew in that they on the front end
establ i shed what were going to be conpetitive services
and what were not, and a |lot of focus went into sort of
a structural | ook at what the market is going to be
l'i ke, and fromthat foll owed very strong, very clear
affiliate rules and codes of conduct.

It's when we pit those long-terminterests of
establishing a vibrant market against this concept of
econom es of scale that we get into a norass. It is our
opi nion that econom es of scale, brand recognition, nanme

recognition, ought to be earned, not conferred or
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inherited fromthe old regulatory environnment or the old
nmonopol y franchi se.

As | talk through this a little bit, I'd like to
| ace in sonme of those exanples of problens that we saw
occur and instances where the rules have conme into play
in California. One of the issues as it related to the
subj ect of how broadly do you define the term
"affiliate,” and in California we included both the
hol di ng conmpany and all energy-related services. One of
the key, what 1'll say driving forces in that direction
was prior to the establishment of our rules in
California, we had a gas utility who was actively
mar keti ng earthquake shut-off valves, and the active
mar keti ng was taking place with the use of the SoCal
| ogo that tended to confer certification of these
eart hquake val ves offered through an unregul at ed
affiliate and uniquely positioned themin the market.

Li kewi se, active participation of HVAC snal
contractors in the debate helped to elucidate the
advant ages that can be conferred just sinply by the name
and |1 ogo and association with the parent utility in
relation to how consuners make choi ce and eval uate
products. That ultimately led to the establishnment of a
broader definition in California.

On information-sharing and nondi scrim nation
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provi si ons, again, we had, you know, the good and the
bad. Yes, our rules cane late in our process, on the
eve of the opening of our market, but at the sanme tine,
we had what was a good year prior to the passage of our
restructuring legislation to reflect on some prior
abuses of the utilities.

Specifically, you had utilities openly engaged
i n di scouragi ng custoners from considering their
conpetitive options. They were w thhol di ng usage
information from ESPs. They were communi cati ng
m sinformati on about the market relative to ESPs. They
were providing preferential treatment to their
affiliates in the exchange of market informtion,
specifically as it related to busi ness devel opnent
| eads. Even went so far as to include the affiliate in
sone marketing activities.

All of these led to very strict, delineated
I nformati on-sharing and nondi scrim nation provisions in
our code of conduct.

I'"d like to remark and bring that forward to
where we are today. The establishnment of those rules
has made itself very clear to the efficacy of them
Recently, one of our utilities in California filed an
application which was required under the affiliate rules

if you intend to offer any tariffed or nontariffed
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services through regul ated assets. They were filing an
application to establish what 1'Il call third-party

tel emarketing services through their custonmer call
center for new customer sign-ups. So, a custoner calls
in to sign up for service, new to the service
territory. Information is conferred as to |ocation,
address, nane, credit. After that, the tel emarketing
service begins where the utility is requesting authority
to sell to third-party telemarketers the ability to
of f er newspaper service, Internet service, as well as
home security service for wring.

Now, is that use of rate payer assets a bad
thing in and of itself? No. |Is the fact that this is
going to be open to anybody in the market through a
conpetitive bid process to secure access to this
tel emarketing opportunity within the utility rate base?
Yes, that's a good thing. The reason why it's open is
because of our affiliate rules in California. Had we
not defined strict paraneters on what could and coul d
not be offered by the utility vis-a-vis what it would be
available to offer its affiliate, this particul ar
utility could have offered directly to its unregul ated
affiliate the opportunity to tel emarket these services
wi t hout having offered it to the rest of the market on a

nondi scrim natory basis, and, in fact, one of the
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prograns that's laced in this application existed prior
to the rules, and it's a home wiring security service
that's offered by an unregul ated affiliate.

|'ve heard runors that the program | hate to
engage in runor spreading, but | think it provides an
I nteresting perspective here, that having this offered
through the direct link of the utility when they cal
for service increases the effectiveness of the program
by threefold relative to just straight tel emarketing.
Again, not a bad thing on its face, but it should be a
service that's open to all on a nondi scrim natory
basi s.

|'ve gotten ny three-m nute warning, so |I'm
trying to wind it in.

We advocate strong reliance on functional
separation rather than using cost accounting
met hodol ogi es to delineate activities between the
utility and the affiliate. As to transfer pricing
standards, Christie Leiser pointed out a good thing in
remar ks about the Pennsylvania market and the inportance
of the shopping credit relative to the overall market
structure, and I'd like to junp on that a bit and say,
we find ourselves in this interesting debate of
econom es of scale that should be provided to the

affiliate so that presunably the affiliate can establish
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what will be the conpetitive benchmark for other market
conpetitors to come in and conpete against, and that
that is, quote good unquote for consuners, and neanwhil e
we have this back-out rate or we also have the default
service provided by the nonopoly wi res conpany, which
al so, in essence, is what ESPs are in de facto
conpetition with, and we have advocates there on issues
of procurement costs, revenue cycle service cost,
advocating for a marginal or increnental cost separation
there, creating this -- if you just step back and | ook
at it, this situation where the back-out rate is set at
avoi ded costs with little, if any, retail costs
associated with it. New market entrants come into the
mar ket to conpete against what is we'll call a difficult
shopping credit to nake a business upon, and the only
other entity in the market that functions w thout the
back room costs that a new market entrant would have is
the utility affiliate that m ght seek advantages through
transfers of services and information fromthe utility.

| don't think that's the right structure to
approach it from and again, | reference Comm ssioner
Shel drew s comments that if you functionalize what
you're trying to create and approach it froma central
principle of establishing a vibrant retail conpetitive

mar ket, you will look to put the affiliates on an equal
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footing with all other conpetitors in the market. W've
done that in California. |In fact, we have a very
successful affiliate. Pacific Gas and Electric Services
is the largest -- one of the top three
comrerci al /i ndustrial providers in California, if not
the | argest. The rules can be strong and good for the
mar ket and still provide the affiliates the opportunity
to conpete in the marketpl ace.

Thank you for your comments, and | |ook forward
t o questi ons.

(Appl ause.)

MS. SKUBEL: We would ask that when you're
asking questions, if you could identify yourself and
your organi zation, it would be hel pful.

MR. MARQUI'S: Do we have any questions fromthe
audi ence?

NEW SPEAKER: Sonebody from the Departnent of
Energy, | have a question for Ms. Leiser. How does the
effect of the R&D effort --

MS. LElI SER: Research and devel opnent? Let ne
start by saying that the way we've approached R&D and
advertising and branding costs and everything el se thus
far has been 100 percent below the line, which neans
none of the costs have been subsidized in rates in any

way. That's not to say that we have done it corporate
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-- as a corporate -- froma corporate entity standpoi nt
separately. In other words, Del marva Power & Light
Conpany is one of our regulated utilities, which has
retai ned earnings that it can use on a discretionary
basis, and so we have made sone investnments from
retained earnings in R& efforts and in advertising, but
none of that has gone into the rate cal culus or been
subsidized in rates in any way.

Having said that, | do believe that as a policy
matter, utilities should not be prevented fromjoint R&D
i nvestnents, as long as the costs are allocated
appropriately anong the entities, because | think, once
again, that stifles innovation and ultimately is bad for
t he consuner.

MR. MARQUIS: Is there a question?

MR. MORRI SON: It seens that the code of conduct
-- Jay Morrison, NRECA. Codes of conduct are being
used to protect not only the electricity market that's
starting out but also markets in all of these other
areas that are already open. Wwen | called to join a
music club, | first had to |listen to advertisenents for
a half a dozen services which | presunmed were affiliates
of the nusic club.

If an electric utility, for sonme reason, wanted

to go into nusic sales, why would they be treated
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differently or is there a reason to treat them
differently than that nusic club which already has these
other affiliates and is able to advertise together

wi t hout regul ation?

Do you understand the -- and this is directed to
M. Thomas, tal king about the call center.

MR. THOVAS: Right. Well, thinking about
specifically the affiliate question here that was
offering not a record buying or CD buying deal or sone
ot her nonenergy-rel ated subject matter, it was for home
Wi ring insurance, and the custoner calls up and
recei ves, you know, he is calling the utility operating
under what they think is a regul ated service provider in
the conversation with the utility and then are being
provi ded access to this unregulated affiliate's
pr oduct .

Now, again, is it wong that they're going to be
offering that and that it's through their call center?
No. Should it have been done on a discrimnatory basis,
i.e., only available through the utility, or priced at
nonmar ket rates for that access for tel emarketing
through the call center? No. That's what the affiliate
rules help to prevent, and that's why the current advice
letter I think will be approved, because in essence the

utility is now taking to market through an RFP the
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excess call center capacity that any entity may bid on.
In fact, the LA Tinmes will likely be another entity that
wll seek to bid on that. And it nakes sense when you

call up for service, there are sonme basic functions that

you're seeking. So, |I'mnot opposed -- we're not
opposed -- to those offerings being made, but done in a
manner that -- go on.

MR. MORRISON: If | can just push the question
one step further, if it's okay for themto offer the
ot her products, so long as it's open to others to al so
bid in to have their products offered, should the sane
be true of the nusic club? The nmusic club is selling
the same services as the utility. Should they also be
required to offer others the right to sell? So, for
example, if the utility and the nusic club are both
selling nmagazi nes, books, records, whatever, should the
music club also have to offer their call center to
everybody else? Wiy is the utility being treated here
differently than the conpany into whose industry the
utility is trying to be a new entrant?

MR. THOVAS: | see. So, the question is why
shoul d they be required to provide equal access to these
facilities? |Is that the question?

MR. MORRI SON: Why should the utility be subject

to different regulation when it enters into an already
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conpetitive industry than other participants in that
al ready conpetitive industry?

MR. THOVAS: Okay, well, it -- we were trying to
operate fromthis specific case exanple. |'m not sure
t hat home insurance for internal wiring is an
establ i shed conpetitive industry, as you m ght nake a
relation to the record industry. And | think there are
uni que differences between -- very distinct industries,
where here we're tal king about both electric services
and the ease of associating these services with one
entity. Again, the utility is not required to provide
t hese services. They are requesting to sell excess
capacity in their telemarketing -- or rather, in their
call center, which is a regul ated asset, part of their
revenue requirenment, covered through distribution
rat es.

MS. LEI SER: Using your exanple, how about the
part of it for the security nonitoring? You would say
that that's fully conpetitive, right?

MR. THOVAS: Hone security nonitoring is a fully
conpetitive market? | would say it's -- you're asking
just if it's conpetitive?

MS. LEISER: |'m saying that -- would you agree
that that's a fully conpetitive market? 1Isn't that one

of the services you said was part of this application?
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MR. THOVAS: That's part -- that's one of the
services that will -- that's underpinning this
application in that that they are seeking to have their
affiliate bid into provide these services through the
tel emarketing and call center. Wuld | say that's a
conpetitive service? Yeah, 1'd say that's a conpetitive
service.

MS. LElI SER: So, does a different analysis
apply?

MR. THOVAS: Does a different analysis apply
because it's related to energy?

MS. LEISER: No, because it's fully
conpetitive.

MR. THOVAS: | don't know if it's fully
conpetitive. | don't know if there are nmany --

MR. MARQUI S: Okay, | think we can have anot her
question. | think I saw a hand over there.

MR. KELLY: John Kelly, American Public Power
Associ ation. This is a question for M. VanDoren, two
short questions. He seens to suggest that the nmarket --
that there should be little or no government regul ation
in the electric utility markets and econom c threats are
okay. Is there any tinme limt that you would put on for
these markets to adjust to reduce the economc rents,

could we wait five years, ten years, fifteen years?
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That's question nunber one.

Question nunber two, you referred to the book by
Prof essor Quota and his result on two conpetitors in
di stribution service. One of professor -- another one
of Professor Kwoka's major findings was that public
enterprises, specifically municipal electric utilities,
were |legitimte and effective conpetitors in the
I ndustry. It seens that if you're on the favor of
governnent intervention, would you al so enbrace
Prof essor Quota's finding anong nunici pal enterprises?

MR. VANDOREN: The -- on the notion of how | ong
a transition should be, there's no answer. There's no
academ c answer. There's no theorens | can point to
that say it should be this long or that long. | think
Bob Crandal 's point was sinply that the key to
transition is entrepreneurial rivalry, and right now in
tel ecomand electricity, all the entrepreneurial rivalry
I's focused on conferences |like this where we're fussing
about rules as opposed to just going out there and doing
sonet hi ng, and Bob Crandal's point was set an arbitrary
time, like say five years from now, when we're not going
-- the regulators aren't going to be around anynore and
you guys have got to figure out how to nmake noney on
your own wi t hout massagi ng the regul atory process, which

is certainly the acadenmic literature suggests that the
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-- what the utility firnms have been very good at is
figuring out how to play the ganme within a regul ated
envi ronnent, and they're scared to death about what to
do in an unregul ated envi ronnent.

Second, on Kwoka's book, the -- particularly on
t he public power/private power controversy, ny sense is
that Kwoka said controlling for all the things that seem
to vary across utilities and contribute to their costs,
public power certainly probably cross-subsidize
residential customers fromindustrial custoners. That
i's, industrial customers pay higher prices in public
than they do in private, and public pay |ower under
public than they do in private, and given that voters
vote and conpanies don't, |I'mnot surprised that public
power conpanies do that, and it's certainly froma
Ransey pricing point of view, it's not clear why you
want to put extra costs on the conpani es given that
their demand is inelastic, whereas residential demand is
probably the right place to have the extra fixed costs
of serving them et cetera, et cetera.

So, | would come to a slightly different
concl usi on about --

MR. KELLY: That wasn't the major finding |I was
referring to. The major finding in his book was that he

found legitimate role for nunicipal enterprises, and
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they were -- they were effective conpetitors and that
only about a third -- less than a third of the
difference in the price between private conpani es and
public enterprises was due to taxes, high cost of
capital, those things. That was the specific point I
was referring to.

MR. VANDOREN: Right. | don't disagree with
what he said, that is, the argunent that the advantages
of public power have would all disappear if federal and
state | ocal subsidies would disappear. That's not -- |
agree with you that his book argues that that's not the
case, that public power seens to have an orientation
towards custonmers that may provide themw th sonme uni que
advant ages.

MR. MARQUI S: Conmi ssioner?

MR. GLAZER: Craig G azer fromOhio. | want to
go back to the call center question again, because this
is a-- really is an issue that we get very tripped up
on, but I'mnot sure |I'm understandi ng what the
recommendation is that you'd have the comm ssions do on
this issue. If it's bidding it out to the highest
bi dder, I'm not sure if that particularly solves the
probl em because | could see sonebody com ng back and
saying, Well, the affiliate won the bid, so the
affiliate is paying the 10U, but it all is one big
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conpany, and so there's a cross-subsidy, if you will, at
that point, and I'm wondering, is it the bigger question
the fact that it's a bottleneck entry point, that you
have to call the utility for a new service, and |'m
wondering if a solution mght not be to all ow a new
customer to call anybody for new service and that
custoners takes it up with the IOUJ. So, |'m wondering
what exactly you would have the comm ssions do, and |
woul d like to hear fromthe other panel nenbers. The
call center is a big issue that we end up dealing wth.

MR. MARQUI S: Before you answer the question, we
are going to go for another three to four nore m nutes,
so I'll ask you to nake your comments brief.

MR. THOVAS: I'IlIl try and take one m nute and
|l eave it to the rest of the panel.

The difficulty -- actually, I'"mnot asking for

us to align ourselves with any particular position

here. It's an illustration of where established
affiliate rules I think got in the way of -- ensured
that the affiliate this unregulated affiliate of the

utility, did not have sole access, priced at nonmarket
rates of the incunbent utility's call center. Because
It is afinite asset, there's a limted anmunt of

capacity. That was the source, | believe, of the need

to go to bid and select only a |imted nunber of
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third-party tel emarketers that would use the cal

center.

The rules require that tariffed services be
available to all. In this instance, because they can't
make it available to all, because it's a finite

resource, that's the cause for having to confine this to
an RFP process.

As to pricing and the affiliate, what they'd be
wlling to pay back to the regulated entity, the
affiliate rules again here require that goods and
services fromaffiliates to the utility will be priced
at not nore than fair market value, and you have vice
versa in the other direction.

MR. MARQUIS: Did anyone else want to address
the call center? You don't have to.

MR. COSTELLG:  Well, maybe | shouldn't. |I'm
sort of daydream ng here.

Sort of as a matter of principle, if the cal
center is considered an essential facility, then | think
one could make an argunent it should be offered to not
only the affiliate, but to conpetitors of the
affiliates, if it's truly an essential facility, which
I's expensive to replicate and for which the
nonaffiliates need to get into a business, but it would

have to be in my mnd a utility-essential facility, like
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-- you know, a transm ssion/distribution, perhaps. |If
it's not, then | don't think a rule should require that
the -- that that particular service should be offered to
the -- to the nonaffiliates.

MR. MARQUIS: We will do two nore quick
questions, because | saw a hand.

MS. LEISER: | wanted to comment on that issue,
the | ast issue.

The issue to ne goes back to whether you
consi der the fact that custoners call in to that cal
center to be an essential facility. And if you do
consider it to be an essential facility, then, you know,
all of the economc theory and antitrust law in the
worl d woul d agree that it has to be offered on a
nondi scrim natory basis to third parties. So, if you
consider it an essential facility, and | amnot going to
say whether | agree with that point or not, then | think
one solution could be you make the call center a
conpetitive activity, and you open it up to anyone, or
you do what was done in the California case, and you
make the service available to others on a
nondi scrim natory basis.

MR. MARQUI S: We have two questions, here and
then there in the mddle, and then we will close it

out. Thank you.
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MR. COWART: Ckay, this is Richard Cowart from
the National Council. | think the Iast comment, by the
way, answered the question that we were having to deal
with here, which is it a nusic club? You have to cal
the utility to get your power turned on. You can't cal
sonebody else to get your power turned on. So, there is

a bottl eneck somewhere, and | believe the |ast speaker

had it right.

My question is for M. VanDoren about Cato's
position on stranded cost recovery. | don't know what
it is. And the next -- the associated question is, if

-- if you do believe that incunmbents are entitled to
stranded cost recovery when they | ose noney on
generation at the breakup of the franchise, would you

t hen al so support a recapture mechani smthat recaptures
the rent associated with the wires that you alluded to
as being an okay thing, would you recapture that to

of fset those stranded costs?

MR. VANDOREN: Since the answer to your first
question is no, | don't have to answer -- that is --
wel |, nmy paper argues that the policy gain is just
anot her source of business risk that's capitalized in
the val ue of assets, and | give a nunber of exanples in
nmy paper that describe how if you take economc

seriously, then the wealth transfer that occurred
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because of the creation of the nmonopoly franchise
occurred long ago to sonebody that nostly they're dead,
so the issue of the business risk frompolicy change has
al ready been capitalized into the value of utility
assets, therefore stranded cost recovery is sonething
that awers seemto | ove and econom sts, except those
that seemto work for utilities, are quite skeptica
of. So, the conplicated business of what is or isn't a
stranded cost doesn't conme up in ny view

MR. MARQUIS: That's a great job. Right there.

CHARLOTTE LOGATES: Charlotte Gates,
energy.com \When the calls -- when the Uility
Comm ssion conmts the excess capacity of the call
center to be bid for by various services, how does the
Uility Comm ssion then handl e conpl ai nts when, for
i nstance, a new custoner to the area gets a
tel emarketi ng advertisenent, so to speak, as it's -- as
they're trying to sign up for electricity that says
sonet hing on the order of, and can we also offer you
service -- sigh-up service to your |ocal newspaper, not
The Washi ngton Post or even the Washi ngton Tinmes, but
per haps the Washi ngton Bl ade?

MR. MARQUIS: Well, who wants to tackle that
one? Who was that addressed to?

MS. GATES: Either M. Thomas or -- not that
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you're defending this, but how does the Conm ssion plan
to handl e that kind of problenf

MR. THOVAS: | -- | do believe that it's a
| egiti mate concern of the Conm ssion, and attenpts were
made in the ad vocation to -- well, to put forth some
amounts of checks on who and what could be offered
t hrough the call center. For exanple, the utility tried
to propose a set of screens that m ght, for exanple,
elimnate Tel etubbi es but would not elimnate the
newspaper service or hone wiring services, but | don't
know t hat those screens are going to be adequate for the
Comm ssion to decide this is a type of service that we
don't think -- we think it's worth including in this
call center, it may be offered, that doesn't in sone
ways -- and your concern there is, consumers don't want
to hear that stuff when they're calling to sign up for
el ectric service, and if that's the basic outcone or
deci sion that they make, then the cold call center,
itself, is not -- third-party telemarketing is probably
dead on arrival.

MS. GATES: It's actually nore of a problemwth
it -- with the utility comm ssion screening information,
that you have to sort of --

MR. THOVAS: How do you decide why it shouldn't
be Tel etubbies and it should be the LA Tines.
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MS. GATES: Exactly.

MR. MARQUIS: We're going to have to let that be
the | ast word.

MS. SKUBEL: It is tinme to have lunch. Thank
you all for your discussion.

(Appl ause.)

(Wher eupon, at 12:05 p.m, a lunch recess was

t aken.)
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AFTERNOON SESSI ON
(1:30 p.m)
SESSI ON V:
ADVERTI SI NG AND DI SCLOSURE OF
ENVI RONMVENTAL ATTRI BUTES AND PRI CE

MS. ENGLE: Good afternoon. | think it's about
time to get started now with the next session, and |
want to welconme you all to the consunmer protection
ori ented aspect of the FTC s workshop. Although it is
true that the goal of our conpetition mssionis also to
protect consuners, the issues that we'll be discussing
today are those that we nore traditionally think of as
consunmer protection issues. By the way, ny nane is Mary
Engle, | amthe Assistant Director of the Enforcenent
Di vi si on of BCP, the Bureau of Consumer Protection at
the FTC.

We have a panel of people here today to discuss
various issues relating to advertising and consuner
i nformation disclosures in a restructured electricity
mar ket, and | just wanted before we got going to give a
little bit of background on what the FTC has been doing
in this area. There's been nention to a nunber of the
advocacy comments we filed with the states, and several
of those have touched on consuner protection issues as

wel |l as the conpetition or antitrust issues.
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In addition, we filed comments with the National
Associ ation of Attorneys General on their proposed or
draft green guides for electricity. Unfortunately, a
representative of NAAG couldn't be with us here today to
di scuss their proposal, although -- so, | just want to
| et you know that we didn't intentionally |eave them
out, but scheduling difficulties prevented their being
here today.

And | wanted to just very briefly sunmari ze the
FTC s comment to NAAG Basically we took the position
that it would be appropriate for NAAG to follow the
general principles that the FTC has followed in our own
green gui des or environmental marketing guides, which
apply across the board to all environnmental marketing
claims and not just to electricity, and to maintain a
very kind of flexible approach and not set any rigid
standards at this very early point in restructuring,
where it's kind of tough to know what consuners think
about specific clainms, what actual marketing clains wl|l
be and inportant not to stifle information that could be
useful to consumer decision nmaking.

So, with that, I1'd like to introduce our
speakers. | think | amgoing to do one by one. Cur
first speaker today is Rich Cowart. He's director of

t he Regul atory Assistance Project, a nonprofit agency
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t hat provi des educational assistance on electric utility
regul ation and restructuring issues of the state public
utility comm ssions. Rich has been involved in the

i ssues addressed by this panel for several years. In
1996, he drafted the resolution adopted by NARUC cal ling
for disclosure of price and environnental information to
consuners, and as Chair of the National Council, he
oversaw the Council's research program on di scl osure,
which he will describe in his presentation. M. Cowart
served as Comm ssioner of the Vernmont Public Service
Board from 1986 to 1999, serving as chairman from 1987
to 1999.

MR. COWART: Thanks, and it's a pleasure to be
here to talk about this topic.

You know, it's commonplace to say that we |ive
in the informati on age, but it's probably nore accurate
to say that we are drowning in information. Sone of
it's msleading;, some of it is just not very useful
because it's not relevant to any current decision that

we are making or an insight that's currently inportant

to us.

However, as we know and we've been di scussing,
there are tens of mllions of Anmericans who are now or
w || soon be choosing electricity suppliers and sources,

and nmy theme this afternoon is pretty straightforward.
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It really has two parts.

First, efficient markets require inforned
consuners, and second, to be informed about electricity
products, consunmers need objective information in a
uni form format that permts apples to apples conparisons
to be made.

The theory, of course, of retail conpetition is
t hat custonmer choi ce enabl es consuners to buy the
products that they prefer, both on price and nonprice
terms. That's true. And markets are -- our faith in
mar kets, | think, is well founded, and there's good
evi dence to support that assertion.

However, there are some caveats. Choice has a
chance only if custonmers have the informati on necessary
to shop in the first place and we know t he downsi de, as
well, that if you have choice and confusion, what you're
going to get are going to -- first, you're going to be

-- you're going to get angry custoners or woul d-be

custonmers, and the markets will be very slowto
devel op. So, not only will you not get the benefits of
conpetition, because markets will be slow to devel op

consuners won't get the benefits of conpetition, because
they won't be able to find the products that they, in
fact, prefer.

And this is how a political cartoonist in ny
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state capital has characterized this. Wat we have here
is fam |y di nner hour after nore deregul ati on, and poor
-- the MacGregor famly there is fielding the tel ephone
calls fromthe marketers, electricity marketers, trying
to figure themout, and is terrifically confused about
the options that they may have in that market.

| recently gave a talk to a | arge nunber of
consuners, electricity consuners, at a cooperative
meeting, and we talked -- | talked all about
restructuring, and they were an incredibly polite
audi ence. You know, they sat and they |listened to ne as
| tal ked about market power and wi res and di saggregating
the conmpany and all this good stuff, but they burst into
spont aneous appl ause, to ny surprise, when | said that
we had a plan in Vernont that would forbid suppertine
tel emarketing, and it would require uniform price and
envi ronment al di scl osure.

(Appl ause.)

MR. COWART: Now, see, you all know what |I'm
tal ki ng about .

Now, this is a real challenge. How do we dea
with the confusion and the consuner abuses that the FCC
Chairman Bill Kennard recently referred to as the dark
side of conpetition. Can we avoid nore of the sanme in

t hese energing markets for electricity?
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In 1996, the National Council decided to tackle
this problemand to do so through a programthat focused
on consuners and not just on theory, and here | just
want to quickly describe the research program and the
research results that the Council's research led to.

Frequently throughout this process we found
oursel ves facing sone tough, thorny inplenentation
guestion or analytic problem and we becane very used to
sayi ng, What does the research -- what does the consuner
research tell us about that question?

This program was nodel ed on the FDA' s program
that led to the devel opnment of sonmething that we're al
very famliar with, which is the now famliar food | abel
t hat we have cone to know and use in the grocery store.
And here | want to just pause for a nonent and give
thanks to the fol ks on the Federal |nteragency Advisory
Council that worked with the National Council on this
project. Alan Levy and Brian Rowe (phonetic) at the
FDA, and Mary Engle was on that commttee, Di ane Pirkey
was on that commttee. There are fol ks from ot her
federal agencies who cane together to try to address
this enmerging question.

The techni ques enpl oyed, as | say, were based on
those that were well established and scientifically

val i dated by the Food & Drug Adninistration. W began
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with 19 focus groups in six states. That led to a
basel i ne survey of the know edge base of Anericans, 1300
random y sel ected respondents across the entire country,
and that led to the devel opment of proposed potenti al

| abel s. And those | abels were then tested in a very

obj ective way with -- in tests involving nore than a

t housand respondents in shopping malls in eight cities
around the country. So, we went through those three
stages, along with sone | egal and technical research
that served to assist us all in figuring out what's
feasi ble to do, what kind of |abels could work in

el ectricity markets.

The goal, of course, is labels that actually
wor k for consuners who are being asked to make real
choi ces.

Now, I'd like to pause for a nmonent and ask the
questi on, What makes a good label? [It's inmportant to
know t he answer to two questions. What do consuners
want to know, and what is it that they don't know and
can't readily find out from exam ning the product
t hensel ves?

Now, electricity is not |like a suitcase or a
suit coat. | can't -- you can't pick it up and | ook at
It and decide for yourself what its dinensions and

characteristics are. 1It's an invisible product.
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El ectric generation and consunption are also usually
separated by great distances, and so when you turn on
your toaster, you really don't know what forns of

envi ronnental inpacts are being generated out in the
world as you do it.

And yet, by very large majorities, Anmericans do
care how their electricity is made. |In our baseline
survey, nore than 82 percent of respondents said that
environnental factors were very inportant in choosing an
el ectricity product, and the research shows that this is
not just an environnental issue. [|'mgoing to cone down
to one |last point here. Labels are tools and not
bill boards. The idea of the |label is to present
objective information that gives custonmers sonething
t hat they value as they nmake a purchase deci sion, not
necessarily to advertise one thing or another. |In other
words, the |abel -- a good | abel doesn't say, as an
advertiser mght, "This is clean, renewabl e energy, you
should buy it for the good of the world."” The | abel
says, "Here are the environnmental characteristics of
this product in a way that you can conpare it to other
products,” and the consunmer then nakes his or her own
deci si on based on the things the consuner val ues.

This is not just an environnental issue.

Consuners al so want to know about price, reliability and
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custonmer care. And you should have in m nd here that
there's a kind of aggressions |aw of m sinformation, |
guess you'd call it. Aggressions |law is bad noney
drives out good; deceptive information drives out trust
and good information. And that's a very inportant
reason why uniformlabeling is very helpful in
devel opi ng consuners' trusts in these emergi ng markets.

Now, the research highlights. Nunber one, in
our baseline study, we found that very rarely do
Ameri cans know how nmuch they pay per kilowatt hour for
el ectricity. 77 percent of custonmers don't know their
kil owatt hour usage per nonth. But a very |arge
fraction of consunmers knows their bottomline. They
know their nonthly average bill, 87 percent of them have
a good idea within $5 of their nonthly bill.

In contrast to this informati on about what they
pay, environnmental know edge is incredibly thin and
characterized by sonething that has to be called w shful
thinking. Here's an exanple: Only 25 percent of the
respondents, even in the U S. mdwest, could name coal
as the number one fuel in their region, and only 42
percent naned coal even within the top three sources of
fuel for electric generation in their region.

Nationally, |less than one-half of consuners

could correctly nane even one of the top three sources
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of power in their region, and nore than 10 percent of
Americans think solar power is in the top three, even

t hough anybody in the industry here knows that it's --
of all the conventional sources, the |east --

contri butes the least to the national electric grid, and
| guess it's -- | nean, it's practically down there with
cold fusion in ternms of how nmuch it contri butes.

Research results nunber two: Consunmers want
full information. They don't want just information
about price, and they don't want just information about
envi ronnental content. They want both. And | won't
take you through all of the -- all of the nunbers there,
but just renmenmber the bottomline that custoners were in
focus groups and in | abel testing exercises, they were
nore satisfied and were able to nmake better choices by
their own reckoni ng when they had nore information on a
conpl ete | abel.

Nunmber three: Pretty nmuch -- oh, this is now
just to peek your interest, if you haven't seen this
picture yet, this is what a | abel m ght |ook |ike, and
this is one of the |abels tested in our studies. It has
at the top sone information about consunption. [If you
consunme so many kilowatt hours a nonth, this is what
your average price will be. It's like unit pricing in a

grocery store. In the -- there is next a contract term
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expl anation; next a pie chart showi ng the fuel m x of
the particular product that the custoner is exam ning;
and then at the bottom an explanation of the pollution
associ ated with that product according to three -- the
three nmost inportant pollutants that the Environnental
Protection Agency experts believed ought to be discl osed
to customers.

And as you can see in that very bottom part, the
air em ssions are expressed in relation to a regiona
average. They are not expressed in pounds per kil owatt
hour or grans per nmegawatt hour or anything |ike that,
whi ch customers woul d have no way of interpreting, but
rat her, sonething that can be easily visually
under st ood.

It turns out that price, fuel m x and em ssions
are all characteristics that custoners care a | ot about
and which influence their purchasing decisions. W
tested | abels with and w thout em ssions, but it turns
out that, as anybody in the industry knows, there are
fossil fuels that are nuch cl eaner than other fossil
fuels. There are coal plants that are nmuch cl eaner than
ot her coal plants. It turns out that when you give
custoners the additional information of the em ssions
rate associated with a particul ar product, they do use

that information and switch their choices. They go back
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to sonme of the fossil fuels that they thought were
dirtier than they really are, and they avoid sone of the
choices that are dirtier than they thought they were.

So, the em ssions data turns out to influence choices,
and giving that information to custonmers is sonething

t hat people in focus groups said they wanted.

Uniformty -- here's a different version of a
| abel | just wanted to show you. This is essentially
the same information, a sonewhat nore refined version of
the label, and it's the one the authors of our studies
end up recommending to the National Council. You wll
notice that the colorful pie chart is replaced on this
one by a table, and it turns out that consunmers were a
little better able to conpare a nunber of conpeting
products when they had the table than when they had the
pie chart. It wasn't a dramatic difference.

We also learned that there's a ot of fights
anong all the advocates when you use the pie chart,
because everybody wants their color to be green. So,
this one does it neutrally, and we don't have that
probl em

Uniformty, by the way, becones very key. There
are a lot of -- we did a lot of tests in this -- in
t hese various | abel testing experinments with giving

customers | abels that | ooked different, one from
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another, or giving them| abels for sone of the products
but not for all of the products, or giving them verbiage
only, and, of course, the verbiage-- the marketing
ver bi age would differ from product to product. And we
asked people to do fairly sinple things. Go |ook at
these products and find the | owest cost product. Look
at these products and find the | owest em ssions

product. Look at these products and find the product

t hat has the highest amount of coal or the low -- or the
hi ghest amount of renewabl es.

It turns out that performance of real people,
really |l ooking at the information, really inproves when
you give themthe data in a uniformformat. And as
Craig G azer has frequently said, apples to apples
conparisons are highly desired by consuners and make
those choi ces nmuch easier for fol ks to make.

Early on in our focus groups, we interviewed a
| ot of people in New Hanpshire who were in the early
retail pilot programthere. And those people had
experience with lots of different marketing material s,
and there was no disclosure requirenent.

At that point, 84 percent of those people told
us that they wanted uniform disclosure for all products
so that they could nmake an intelligent decision when

choosi ng anong t hem
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In several other studies -- this isn't just a
New Hanpshire thing -- in several other studies, pretty
consi stently across the country, 84 to 85 percent of
consuners, when asked, will say that electric suppliers
shoul d be required to disclose their fuel source and
envi ronnental characteristics of their products in a way
that they can understand.

Now, I -- this is consistent, by the way, from
you know, Texas to Maine to California to just anywhere
you | ook. People want this informtion.

Now, there are a bunch of key inplenentation
decisions, and | amnot going to take the tinme this
afternoon to take you through each one, but we have
tried in this process to answer the questions that are
posed here. \Who discloses? Wen should it be used?
What shoul d the conparisons, you know, be to? And how
do you -- how can the governnental decision-nmakers who
are pronul gating a set of rules about what these
di scl osures are going to | ook |ike be sure that the
di scl osures are, in fact, accurate?

In order to do that, you have to have a tracking
system that accurately links the generation that exists
in the world to the sales that a | oad-serving entity is
maki ng in order to nake sure that products are being

accurately represented and they aren't being
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doubl e-counted, they aren't being slipped under the

rug. That seened |like a very tough technical problem
and the good news that | can just report to you today is
t hat, having studied the question very closely, this
problemisn't so tough after all.

The electric industry has for decades done a
source-to-sink tracking systemfor all the generation
that exists in any pool, because, of course, everybody
who generates wants to get paid, and everybody who's
consum ng electricity pays a bill, and therefore the
dol lars are tracked hourly, in some cases nore rapidly
than hourly, throughout the entire system already. And
It requires sonme additional software to track the
additional information associated with em ssions on top
of that or fuel source on top of that, but the tracking
system al ready exists for doing that bal ancing.

I'"d like to close with some coments about these
initiatives nationwi de. Over the past two years, there
have been very significant initiatives and a | ot of
progress has been made on this disclosure issue. In New
Engl and, the six states in the region have cone together
to cooperate on a nodel rule for our entire region,
recogni zing two things.

First of all, in New England, we have a tight

power pool, and products are shipped across state |ines
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all the tinme. And secondly, marketers want to be able
to market across state lines wi thout having to redo
their marketing materials and their disclosure
information repeatedly. And so for that reason we have
pronoted a regional -- consistent regional rule.

We're working on a simlar project in -- anong a
nunmber of western states and in the PJM area, and as
t hose of you in Washington know who follow restructuring
| egislation, this has -- this idea has received
bi parti san support in both Houses and is pretty conmmonly
tal ked about as an el enent of |egislation.

Okay, conclusions. 1'd |like to keep our eyes
back to the beginning on essentials. |If we're going to
create conpetitive markets, we have to nake conpetition
work for consuners. |If they are frustrated and
confused, we have not succeeded.

Secondly, accurate disclosure can be
acconplished practically and economcally. It's worth
the effort to try to find comon, uniform disclosure
st andards across regions.

And finally, considering consuners' |ack of
knowl edge about where their electricity comes from
di scl osure certainly is inportant to these energing
mar kets and m ght well be inportant to consider even in

states that are not planning to go to conpetition right
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away.

Lastly, | amgoing to hold up a visual aid. The
Nat i onal Council published a nunber of docunents that
| ook like this (indicating) describing the results of
the research that |1've quickly gone through today.
There were a nunber of these upstairs this norning, and
| see they've disappeared. Anyone who wants one should
just give me your card, and we'll make it available to
you. And they're all available electronically at the
wrap Mai ne.org website.

Thank you very nuch

(Appl ause.)

MS. ENGLE: Qur next speaker this afternoon is
Shawn Pittard. M. Pittard is the Policy Advisor to
Comm ssi oner M chael C. Mwore of the California Energy
Comm ssion. His responsibilities include advising the
Comm ssi oner on issues relating to electricity
restructuring, power plant |icensing and consumer
i nformation disclosure. He also serves as Project
Manager for the California -- for the Comm ssion's
I nformation Committee. M. Pittard will discuss
California's experience with consuner information
di scl osure and advertising thus far under
restructuring.

MR. PITTARD: Thank you. Good afternoon. It's
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only appropriate that M. Cowart offer to hel p out by
flipping ny slides today, because he and his coll eagues
at the Regul atory Assistance Project are the people that
hel ped us in California get to where we are now with our
own di scl osure program

Ms. Hanmrin is also very hel pful, too, but maybe
she' s done enough for us already.

| just want to take a couple of m nutes today
and -- well, first, thank you to the FTC for inviting us
out and letting us kind of share what we're doing in
California. As M. Cowart tal ked about, there's a
nati onwide -- | don't know, it's not a novenent, is it
-- but things are happening nati onwi de with power
source information disclosure, and California has
| egi slation that requires that, too.

We -- our legislation came out in 1997. W have
been inplementing the legislation for a year now W're
getting our first -- taking our first attenpt at
bal ancing, trying to verify that, in fact, the clains
and the generation line up. So, we're in the process of
doing that now. So far it's going pretty good.

And anot her real significant devel opnment in the
| ast year is we are working cooperatively with the
western region, finding, of course, that if you don't

work with your region, it's very hard to succeed in any
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ki nd of information disclosure program

So, what | want to do today is |I'mjust going to
run through what we've done, use sone overheads to help
me, and tell you what we've done, what we've | earned and
sone adjustnments we have had to make al ong the way.

So, | have a pretty fancy intro here thanks to
my office assistant, so | always have to make sure
show it, but here's our basic situation in California.
We know that electricity travels around the grid, you
know, through the |aws of physics. It doesn't really
worry so much about political boundaries, service area
boundaries, et cetera. W know that retailers in
California and the western states region made clains to
their custoners about the origins of their electricity.
For exanple, they m ght say ours is green or they m ght
say buy ours because it's froma certain power -- it has
a certain fuel source or technol ogy source.

We al so know that consunmers don't necessarily --
as M. Cowart pointed out -- don't necessarily know the
origins of the energy -- of the electricity that they
purchase now. So, it's very hard for themto mke a
conmpari son when a retailer offers themelectricity from
a specific source.

So, SB 1305 is our legislation that's supposed

to help us out with this, and its objectives are to
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protect consunmers from fraudul ent or exaggerated
claims. Also, another objective is to assure retailers
and consuners that the same electricity i s not subject
to overlapping clainms. You all also heard this -- you
know, you hear the termselling electricity once and
only once. You have got to be careful that you don't
get doubl e counting, especially in a regional market.
Anot her thing that SB 1305 tries to acconplish
is it needs to describe and quantify the conponents of

what is generic electricity. This is what you're going

to conpare against. |It's also called residual sonetines
and you'll also see it called net system power.
Well, there are sone nethods that are enpl oyed,

we're enploying to acconplish this, acconplish these
obj ectives, and one is the power content |abel, which we
have been tal king about. And in a power content | abel,
retailers nust disclose the electricity's source
contents to their consuners, by percentages in either or
fuel and technol ogy types, and then the sources are
ei ther net system power or specific purchases.

So, we'll look at basically the power content
| abel. Now, this is the one that California adopted.
Now, you saw the one that M. Cowart had shown us, and
it follows kind of the conparative colum format, but in

California -- this is a good opportunity for us to talk
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about what California did and didn't do in its
| egi slation. \What the |egislation doesn't do is have
price. |t doesn't have any environnmenta
characteristics. The legislation focuses specifically
on the source of -- the fuel source or the technol ogy
type.

The other thing, then, M. Cowart tal ked about a
clainms base versus a default, you conpare it to a
default. Every retail supplier needs to include a power
content |abel in any of the materials it sends to its
custonmers. Now, in this, they show them -- okay, here's
our product name in the left colum or in the mddle
colum, | guess. The product nanme would be, let's say,
you know, green energy, and they break down where the
sources, you know, the percentage of the electricity
that they sell that conmes fromthese various fuel
sources and technol ogy types.

Then they have to conpare to a California power
mx, and in the earlier table that we saw, the | abel
that we saw, it was called a supply mx. Now, if a
retail supplier doesn't offer anything special, doesn't
make a claimthat there's a specific purchase, then by
default they show the generic or the power m X.

Now, it was really tricky figuring out what to

call that colum, and everybody argued about it and
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everybody had a different idea, and we were in good
hands with all the focus group work that RAP had done to
hel p us figure out howto lay it out, but we didn't
really know what to call that title, that colum. So,
we held a couple of focus groups of our own, which were
pretty fun, and in them we asked people if they could
understand basically this | abel and did they understand
what the power m x was, and, of course, it was -- it was
fairly confusing. So, we went through quite a few steps
to get to this point, but one thing I found real
interesting was the degree really to which people didn't
under stand where their electricity conmes from and
peopl e expressed real concerns that they didn't want,
for exanple, nuclear power in their home. And this is
interesting. You know, if you' re not working in this
busi ness |i ke we do, you don't really appreciate that
fuel is used, it's converted into electricity, and
everybody gets electricity, and it's all the sane
electricity, and people say, | don't want nucl ear power
in nmy house, and -- so, it was really -- it's really
interesting. So, that's one of the chall enges, and we
have ot her consuner information prograns that try to
help there. Fortunately, this is just |aying out the
facts.

One ot her nmethod that we use is, you know, we
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have to reconcile or verify these clainms. So, we have
got a couple things that we require. One is that al
retailers will file a report with the California Energy
Comm ssion, and they need to match their specific
purchases to the product clainms, the clainm they nmake to
their custoners.

The second thing, and this was tricky as we were
putting together our regulations, was how woul d we
verify that? And what we chose to do on a short basis,
in the short term was to require that a professional
auditor's attestation be attached to the report that
says, Yes, this lines up. And because what you have to
do is follow the contract path back to the source, and
it can actually have many, many, many steps in it, and
it would be difficult to follow

And then finally, the generators need to provide
out put reports to the Energy Comm ssion. Now, all
generators are required by the legislation to report to
their system operator, and we're having great |uck
wor ki ng with our system operators, whether they are nuni
or | SO, independent system operator. We are getting the
data there, no problem W have got other data
collection efforts, too. But if a generator doesn't --
Is out of state and doesn't file, then they can file

directly with the Energy Conmi ssi on.
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Al right, let's go to sone inplenmentation
problems. | call them problens. | could probably conme
up with a better word that doesn't sound so bad. But
basically the laws requiring this -- the uniform
characterizati on of generic power or the supply m x or
residual, and what we found is since all retail
suppliers have to disclose this by default, sonetines
it's really is kind of unfair to sonme of the munici pal
utilities, small ones.

Li ke, for exanple, we have some -- one of our
very small municipal utilities in Trucking, California
buys all its power from Nevada, but there -- we need to
show the California supply. W have another in north
western California that's buying from- nostly from
Oregon. So, the supply m x doesn't really reflect. So,
t hey say, Gees, | try to show nmy custoners what we are
buyi ng and what we sell them but |'mconparing to a m x
that isn't representative. So, we have got to sort that
out .

Anot her thing is this term"audit" has turned
out to be a little problemfor us. And we've | earned
that the American Institute of Certified Public
Accountants has a very literal definition of the word
"audit," and we didn't really nean for it to be that

literal. So, we're making an adjustnment there.
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And finally, you know, California retailers can
make specific purchases anywhere in the western states
coordi nating council, and that being the fact, we had to
find a way to get information fromthe other states in
t he region.

Al'l right, so, we have got sone ideas for how to
solve this, and in the first case, what do we do about
this supply m x being unrepresentative for everybody in
the state? We say, Okay, we have got to cone up with
nore options for that. And on Novenber 2nd, we're
bringi ng everybody in to a workshop to try to sort it
out .

The second thing is instead of using the word
"audit," there is another termthat we have learned is
appropriate fromthe AlICPA, which is agreed upon
procedure, and so we are working with that. M. Hanrin
has been very hel pful in working with us on this area,

t 0o.

And the last solution I'Il talk about is the one
that I'Il focus on here as | wap up which is the
certificates of specific generation. Now, the
certificates of specific generation help us both track
the contract -- both follow the contract trail, it
sinplifies that process, but it also helps us work with

the western states region, helps out a lot. So, we'll
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tal k about the regional context next in which, you know,
we know that in California there are -- well, |
mentioned this earlier, you can buy power from many
ot her states, and we're also selling out of state, and
so you've got to make sure that these kilowatt hours
aren't being clainmed in other states since they're not
all in the sanme verification program

And then there's a -- we'll just skip the net
system power. That's a whole another tricky subject.

So, what we have got is a regional tracking
proposal that we've worked with the -- a nunmber of our
western states coordinating council commttees and
nati onal commttees, and the idea is we're trying to
establish a common regi onal database that will record
i nformati on about generator output and retail clains.

Now, using certificates of specific generation
means you've got kind of a basic certificate, |ike any
other certificate, that says here's what we sold, and
this thing then can be noved al ong between sales, so you
have a way to easily follow the sale back to the
source. So, what we've done is the Energy Commi ssi on,
since we're -- we have a number of responsibilities in
the state, and at the present we're pretty nuch the
mar ket for green power, we decided we get -- at the

request of the region, we'd get the ball rolling.

For The Record, |Inc.
wal dorf, Maryl and
(301)870-8025



452

Let's just skip past the database. Let's see,
let's cut right to -- can you throw up that certificate
of specific generation slide, about three or four down?
This is just an exanple of what a certificate m ght | ook
like. Now, this is a virtual certificate, and sone of
our guys have put it up on our website and we're testing
it. We're running a little pilot on it right now to see
i f people think it will work

Uni que identification nunbers are generated. W
track themin our conputer, and we can then |ine up at
the end with soneone generating certificates of their
own, et cetera, and we are going through those kinds of
t hi ngs, too.

Finally, | think I'"ll close by saying that one
of the things that -- an additional benefit of working
within the region and using things like a certificate --
using certificates is that it helps lay the foundation
for kind of a compdities -- tradable comodities type
of system for green power, and a nunber of our power
exchange and autonmat ed power exchange and private
exchange are both supportive of this, and the idea here
is that if government can provide a certificate, it
gives it a certain amount of validity. W would have
nothing to do with the market. We would sinmply provide

a certificate, and then people can use it, and trade it
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as they would Iike.

Finally, if you would like to get any nore
i nformati on about our program we've got sone really
good stuff on our website, and if you get there, you can
see our |abel, our instructions to people that, you
know, generators and retail suppliers. W also have,
you know, our pilot program has started there on our
certificate, so if you want to go take a | ook and neke
any comments, we'd appreciate that, and so pl ease --

pl ease check in and give us any coments that you can,

because it is a -- it is kind of a tricky business, and
it's been less tricky, I think, inplenmenting than it was
in the Legislature, but it's still something we'd |ike

to get right.

Thank you.

(Appl ause.)

MS. ENGLE: Qur next speaker is Dr. Jan Hanrin.
Dr. Hanrin is Executive Director of the Center for
Resource Sol utions, a nonprofit organization created to
foster | eadership and inplenmentation of clean energy and
sust ai nabl e devel opnent practices through educati on,
training and expert assistance. Dr. Hamrin will be
speaki ng today about CRS's Green-E Certification
Program

M5. HAMRIN: Thank you, Mary.
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This afternoon, we're tal king about not the
theoretical but the actual, and what is actually
happeni ng out there in the marketplace, what kind of
activities are we seeing, what kind of clainms are we
heari ng made, what's really going on as these markets
open.

And the nost inportant thing if you're
interested in this topic is our website address, because
you can get nore detail than you ever wanted to know at
Green-e.org. W also have provided you with summari es
of some of this -- of the G een-E Programin the
mat eri als book that you got out at the table. So, you
can | ook nore specifically there.

Basically the Green-E programis a voluntarily,

nati onwi de certification program It could have been
governnment. It didn't -- we are nonprofit. It could
have been a governnental activity. |t happened that

nost of the governnental entities at that tine were busy
with bigger questions, |like stranded costs and all of
the rules and procedures having to do with
restructuring, and we felt it was very inportant,
however, to have -- to provide sone guidance and sonme
way in which consuners could know if they were being
sold a product that was based on renewabl e generated

electricity that, in fact, they were getting what they
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wer e paying for.

This is a very difficult product to deal wth,
because as been stated before, you can't see it, you
can't snell it, you can't test it, you can't look in the
pl ug over there and see whether there's green el ectrons
or sonething el se.

At the sane time, this is a -- sonething that we
realize many consuners consider is extrenely val uabl e,
and it's easy to lie about. So, if there's an
opportunity to sell a product and get a prem um price
for it, why not just claimthat's what you're doing, and
who's going to show ot herw se?

For that reason, because we are interested in
the field, because we felt that it was inportant for
consuners if you are going to encourage environnentally
superior products, if you're going to encourage the
electricity systemto nove toward cl eaner generating
sources, that we have some way of hel ping and giving
credibility to that market. And that is the reason this
program was devel oped, and it was devel oped with
st akehol der groups and |l ots of process and |ots of
di scussi on.

The -- basically what -- and I'"m going to go
very fast through the basic parts of the program and

then tell you what we've found so far. These are the
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reasons for having the program and we were concerned
both of setting criteria so that there were specific
definitions that consuners could understand and al so
maki ng certain that the information provided to
consuners was clear and that allowed consunmers to nmeke
i nformed choi ces.

The program has some criteria, requirenments for
-- mninmumrequirenments for products to be eligible,
but nore interesting is we also require providers to
undergo an annual verification process, to disclose
pricing and contract information, to disclose fuel
sources and to abide by a code of conduct.

Now, we started the programin California at the
time we designed this program We didn't know whet her
the California | abeling | egislation would go through or
not. It did go through, as it happened, but we were
just hedging our bets just in case. W have now rolled
out the programinto other states that do not have
| egi sl ation that requires disclosure, and though | would
fully agree with Rich Cowart about the inportance of it,
and | wish that it was everyplace, it isn't everypl ace.

And so in the marketing of electricity products,
it is difficult to do -- to distinguish between products
unl ess you have sone | abeling, sonme way of conparison,

sone understandi ng of where the electricity conmes from
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So, our program does require all of the conpani es that
have Green-e certified products to |abel, to provide
this disclosure information on all the products that
they market, the electricity products they narket, not
only those that are renewabl e-based.

Some of the interesting things, first, the
annual verification process. How are you going to
verify this? And the answer, as you were just hearing
from Richard, is that we decided to do an audit, because
we're tracking the noney. The npney that's being paid
shoul d be going through contracts to generators who are
generating renewabl e sources. And the sinplest exanple
iIs if you only had two generators and you were
generating fromrenewabl es and you were generating from
fossil fuel and | chose to give ny noney to the
generator generating fromrenewables, this one would
shut down, that one would keep going. Now, it's much
nore conplicated, because there is many nore custoners,
but that's the basic prem se.

In addition to these things, we also -- well,
just to give you sonme information of the kinds of
mar ket s that have devel oped over tinme, we also do a
conpliance review every six nonths, and we actually | ook
at the advertising that these conpanies are doing, the

clainms that they're making, and make suggestions for
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I mproving those clains. And that's what 1'd like to
spend the rest of the time on, is telling you sone of
what we've actually seen, what kinds of problens and
i ssues come up and what kinds of problens and issues
don't cone up.

Many of the things that people were nost
concerned about have not happened, and, of course, it's
difficult to say, Has it not happened because we
prevented it from happening or was this a concern that
was not -- wouldn't have happened anyway?

The first issue is that marketers would purchase
just regular power and sell it as renewabl e and charge
extra for it. W have done the audit process, the first
annual review, for all of the products that we certified
in California, and we found that no one -- no one --
purchased | ess renewabl es than they clained. And, in
fact, just the reverse was true. Wthout exception,
every marketer purchased even nore renewabl es than were
necessary to neet the demand that they were serving.

So, we did not have in any case a problem of narketers
purchasi ng or not purchasing what they said they were
going to.

We do allow a four-nmonth true-up, so that if at
the end of the year the marketers had actually purchased

alittle less than they needed to serve their | oad, they
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woul d have four nonths in which to purchase the excess
and true it up, but that wasn't needed by any of the
mar keters. They all purchased nore.

We have seen no consistent abuse of clainms and
no evi dence of deception involving environmental clains,
just no consistent abuse of these kinds of clains by any
of the marketers who have certified G een-e product.

Now, we have seen a |earning curve on the part
of marketers as they get experience in the market. It's
been both positive and negative in some respects. An
interesting aside is that conpeting marketers are very
sensitive to what their conpetitors say, and so our
first line of information is often a call froma
mar ket er saying, " Did you know Marketer X was saying
such and such"? W think that m ght not be quite clear,
and you should look into it.

So, we get -- | nmean, you can't be in this
mar ket two days w t hout sonmebody | ooking at the clains
you' re maki ng and making a call and saying, " Are those
the right things", by one of your conpetitors who is
very concerned that you be marketing in a legitinmate
way .

As | said, we do conpliance review every six
nont hs and | ook at the clains that are made. We | ook at

television scripts and radio scripts and advertisenents
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that are in the nmedia and in print and other places, and
we make suggestions back, and there are things that we
think are maybe a little -- could be m sunderstood. W
have never seen a conpany that did not change sonething
t hat we suggested to them we thought could be a

problem They have been very responsive to nmaking
changes.

Now, partly this is all a new market. Nobody
knows what to expect, nobody's quite sure what consuners
are going to do, and | think at all of these conpanies
at the noment are very interested in -- in being
percei ved as credi ble and as maki ng good and cl ear
mar ket clainms, and therefore, they' ve been very
responsi ve when we've nade suggesti ons.

The problems that we've found are things that go
along with this issue of education and the fact that the
public is starting at square mnus two, at least. |If
you're going out and you're going to be marketing a
product and it's electricity that's generated from
renewabl e sources, the first problem you encounter is,
VWhat's a renewable? This is not a household word. |
mean, maybe anmong us policy wonks, electricity, we all
know all of this jargon, but the average household
consuner has al nost no idea what renewabl es neans. It

means in your next sentence or the rest of that sentence
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you have to say, "such as.”
Now, "such as" has to be sonething that you

thi nk the consuner woul d under st and. Consuners do

under stand "such as solar.”™ They know somet hing. They
have an idea of what solar is. O "such as wind." They
do understand what a wind machine is. "Such as

geot hermal " probably at this point is not going to do
much, because nobst consuners don't know what geot her mal
is. "Such as bio nass" gets even nobre obscure or

| andfill gas.

And so the problemthat we have encountered is
t hat al nost every marketer across the board who is
selling renewabl e-based electricity will say, "such as
solar or wind," but they aren't all selling solar or
wi nd, or they may not be buying any power from sol ar or
wind. And so we've suggested that you need to find a
better "such as."”™ You need to find a way to accurately
descri be what you're selling.

But at this early stage, this is all tied up
with public education, with the need to really educate
the public, and at sone future time, | don't think you
can cut slack for the marketers when they say, "such
as." They need to be very specific of what they are
selling, but in these early days, it's a hard -- it's a

really tough question for them and they are trying, |
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really believe, to provide accurate information, and
still they're limted, because the public is uneducated
and uni nf or med.

An issue that we've found is an issue that green
mar ket ers, marketers that are trying to sel
renewabl e- based el ectricity, are under trenmendous
pressure to be accurate, under trenendous scrutiny to
review all of their materials, and they are the only
ones that are reviewed that way. Most other electricity
mar ket ers, nobody's even | ooking at. Nobody's saying
what else is being sold or when it's inplied that if you
go from soneone besides the incunbent firm your power
may not be as reliable. W' ve always been reliable, so
you need to stick with us. There's a lot of inplied
claims that are made in this electricity sector as the
mar ket gets open. The primary scrutiny is being placed
on the green marketers, and those that are certified by
our program and we require, regardless of what the
state lawis, we require themto disclose information on
price, we require themto have a single page of
information on the contract ternms and conditions so that
it is easy for custonmers to understand, and nobody el se
I's under those sane requirenents. So, to sone extent,
it's a disadvantage to themto be marketing in a green

mar ket, but they are doing that.
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| think that there -- it would be a benefit if
everyone had to disclose, and | think the nore
i nformation that can be provided from-- to consuners,
the better. Initially, it was thought that this was
only a residential question, that it was only
residential consuners that needed this information.
Commrercial and industrial can take care of their own,
and besi des, everyone knows they'd never buy green,
never buy renewabl e-based electricity, so why bother?
That's not what we're finding. Interestingly, 20
percent, over 20 percent of the renewabl e-based
electricity that was sold in California in 1998 was sold
to nonresidential consuners, and sone of them -- many of
them specified in their request for proposals or their
specifications that that power be certified, because
they wanted to nake sure they were getting what they
were paying for just as a residential consuner m ght.

Al in all, the biggest abuse we've found, the
thing that takes us the nost tinme to deal with, the
thing that day-in and day-out we have spent hours and
hours and days and days, is conpanies claimng to be
Green-e certified when they aren't, and we have spent --
had to spend an incredi ble amunt of tine defending this
brand, where we haven't seen the deception in the clains

to consuners, except by conpanies selling products that
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have not applied for certification, that were not
certified, and that were putting that logo up on their
website or in other places. Again, because conpetitors
are so concerned that nobody's doing anything unfair, we
get a call right away from sonebody who will say, | just
saw so and so's conpany advertising on their website
that they're Geen-e certified. Are they really Geen-e
certified? | didn't think they were. And so we are
able to get right on it. But actually, conpanies
claimng certification that don't have it is the biggest
-- is the biggest problemwe've seen

l'"d like to finish by just saying that consuner
decepti on or consuner education, either way, we're in a
whol e new market area. |It's an area about which people
don't know a | ot, they don't understand the jargon, they
don't know what system power is, they don't know where
their power comes fromto begin with, and we have a | ot
of work to do in the area, and it's very difficult,
think, to balance these two things, but the education of
the public has to go hand in hand with the consuner
protection side, and the better educated the public is,
the nore they understand the issues, the nore they
under st and what the sources of power are, how they m ght
differ, then I think the better opportunity we have to

have our consumers actually nake infornmed decisions that
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are useful to them and to everyone.

Thank you.

(Appl ause.)

MS. ENGLE: Thanks, Jan. | was interested to
hear Jan say that she gets a lot of conplaints from
conpetitors, because we hear at the FTC do, as well. In
fact, it's one of our best sources of investigation. I
think we even had to sue sonmeone for clainmng to be the
FTC once. That's not an unconmon probl em

Qur next speaker is Fred Schmdt. M. Schm dt
is Chief Deputy Attorney CGeneral of Nevada's Bureau of
Consuner Protection. The Bureau of Consumer Protection
is responsible for utility, consuner advocacy, antitrust
and tel emarketing, securities, and consuner fraud
enforcenment. He has served as Consunmer Advocate for
Nevada's Public Utility Consumers since August of 1988.
He's served as president of the National Association of
State Utilities Comm ssioners -- State Utilities
Consuner Advocates, or NASUCA, since Novenber of 1998,
and is an active nenber of the National Association of
Attorneys General. This afternoon, he'll be discussing
the jurisdictional issues between state and federal
regul atory and | aw enforcenment agencies.

MR. SCHM DT: Thank you, Mary. | recognize the

time is getting a little short, so | amgoing to try to
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be efficient here and hopefully keep everyone awake by
making it a little nore interactive. Since we're in a
nmoot courtroom and ny recollection of |aw school days
i's when you have the podium and you' re up here, you're
all owed to call on people, so when | ask you a question
on this next section, |I recomend you raise your hand or
Il may call on you in the next part.

| want to do a quick survey, so -- which | think
w ||l help make the point of nmy presentation today. So,
bear with me as | ask the question. |f none of the
categories fit you, then I will give another at the end,
but how many of you work for a public utility conmm ssion
or the Federal Energy Regul atory Conm ssion? Raise your
hand, pl ease.

(Audi ence conplied.)

MR. SCHM DT: Okay. How many of you work for an
i ncunbent utility conmpany, neaning one that's
regul at ed?

(Audi ence conplied.)

MR. SCHM DT: Okay. How many of you work for
either an alternative seller, | call them or a new
conmpany who's trying to enter the market or work for a
consulting firmor someone |like that who works for those
type of entities? Any?

(Audi ence conplied.)
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MR. SCHM DT: A couple, okay. How many of you
work for the FTC?

(Audi ence conplied.)

MR. SCHM DT: Okay, a good turn-out there. And
how many of you work for a | aw enforcenent agency, |ike
a State Attorney General's office?

(Audi ence conplied.)

MR. SCHM DT: | know Alan. Ckay, one, two,
three -- okay. Did |l mss anybody? All right.

How many of you work for consuner advocate
offices, like I do?

(Audi ence conplied.)

MR. SCHM DT: All right, good turnout there.
And those of you who raised your hand here, what did |
m ss, what group?

NEW SPEAKER: Trade associ ati on.

MR. SCHM DT: For what type of industry?

NEW SPEAKER: El ectricity.

MR. SCHM DT: Okay, |1'd put you in with the
regulated utility industry, if that's okay. Anybody
else | mssed in the group?

NEW SPEAKER: The press.

MR. SCHM DT: The press, all right. That goes
sort of with the consumer advocates in my opinion.

| wear two hats today. One hat | wear is |I'm
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t he Consuner Advocate in nmy state, and in order to avoid
the first deceptive advertising, just |like M. Kahn did
yesterday, | don't work for the Nevada Public Service
Comm ssi on, even though that's what your program says.

| work for our State's Attorney General's Ofice. | do
nost of my work or a significant amount of it before our
State Utility Comm ssion, but | actually run a branch in
a | aw enforcenent agency in the Nevada Attorney
General's O fice, and as a | aw enforcenment officer, |
have a totally different perspective or hat on sonetinmes
t han when | have ny hat on and |I' m appearing before the
utility agency. And let nme just briefly give an exanple
or try to explain why by asking anot her question.

This is the phone call that the nanes are
changed to protect the innocent but actually occurred.
Good evening, M. Schm dt, soneone calls nme on the phone
-- dinner hour probably, right? -- I'mcalling from
Green-co, the environnentally consci ous power conpany.
How woul d you like to play a part in reducing air
pol lution in your neighborhood and the country
generally? We offer 100 percent green power conpetitive
prices. Can | sign you up?

Now, how many of you think that that involves
deceptive advertising? Raise your hand.

(Audi ence conplied.)
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MR. SCHM DT: How many of you think that's a
|l egitimate direct marketing technique to use?

(Audi ence conplied.)

MR. SCHM DT: What if we change instead of the
person saying we offer you 100 percent green power
conpetitive prices, instead the person on the phone
says, M. Schm dt, we're into solar and wi nd power. Can
we hel p you reduce air pollution by signing you up to
our conpany at prices conparable to the ones you pay
your current utility supplier? |Is that deceptive?

The point being, it is not that easy to
determ ne, even if we have standards on printabl e paper,
as our |ast three speakers tal ked about, it is not
al ways easy to distinguish or determ ne what is and is
not a deceptive practice.

Now, how do we do that? Well, one suggestion
that's been made here and is being pronoted around the
country -- in fact, I'mpleased to say that |'m working
with RAP and others on the western group to try and find
a nodel that the western states can adopt -- but the
fact of the matter is, although state statutes have been
passed on electric conpetition and RAP is working around
the country to get standardized billing formats and
di scl osure provided, nost of the marketing that wll

occur to custoners generally wll occur through a
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t el ephone solicitation. W found that to be true in the
tel ecommuni cations industry, and | certainly expect it
to be true in the electric industry.

And in that tel ephone call, let's assune that
you didn't hang up right away, you're a conscientious
customer, you want nore information, you've been call ed
enough by the AT&Ts and the other marketers of the
worl d, and so you really want to know if the clains that
they're making are true. So, you ask the person on the
phone, |Is your electricity, is it reliable? Can | count
on it when | get it? And the person responds, Qur power
pl ants provide electricity 24 hours a day and perform at
worl d class | evels.

Does that sound |ike an unusual claimto nmake?
This is froma script on a printed ad and in a script on
a tel ephone solicitation that is actually occurring.

You say, Okay, well, you're reliable, but are you
economcal? | nmean, | want to know how are ny bills
going to conpare to ny existing utility. And the person
on the phone says, "Qur production costs are second only
to coal-fired plants. W have an efficient way to
generate | arge amounts of electricity.

That sounds pretty good to nme, but is your power
safe? The type of power that | get, | want it to be a

safe resource. No -- the person on the phone says, No
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i ndustry in the United States has a better safety record
t han us.

Then you say, Well, what about environnentally?
You claimthat you are supportive of -- you were into
solar, you were into things like that. Are you
environnentally clean? None of our product burns any
pol lutants that produce anything to pollute the air.
Does that sound pretty good?

Now, as a custoner at that point, | nmay take the
power, right? 1If | had, I would be buying nuclear
power, 100 percent, as advertised in recent ads in the
New York Times and The Washi ngton Post on full page
ads. That was an actual marketing canpai gn maki ng those
four pitches for reliable electricity, econom cal,
consistently safe and environnentally clean. Are they
wrong? Maybe not.

Al'l of those clainms can be verified?

The question | asked, then, is let's say that
you get these calls and you start to get themeither as
a business or as a residential consumer, and you want to
verify them or you're concerned. Let's say you
actually made the inpetuous choice, because sonebody
maybe even offered you another carrot, and you sw tched
your supplier, and the first bill you get has a

di scl osure of the source of power, |ike M. Cowart gave,
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and you find out that you did just buy power that was
primarily nuclear, and you didn't want it. \Who are you
going to call? Who are you going to call and conpl ai n?
And who's going to do sonething about it?

Now, the issue that | raise today and |'ve been
asked to address is really jurisdictional issues,
because the nmessiest part of this issue of green
pricing, as far as |I'm concerned, as well as other
i ssues related to pricing generally, |abeling and direct
mar keti ng techni ques, are issues that right now are a
huge ness because there is not a coordinated system of
education, a coordinated system of standards and a
coordi nated system for enforcenent.

And the point that | wsh to nake today and w ||
ask you later is who you think should be doing that,
because | assure you, given the poll that | took as who
you represent, that | bet there are different answers
for every one of those questions, and one gentleman here
m ght even tell us that the primary person -- entity to
do that job on sone of those areas is the press, but I
woul d suggest that sone of these areas in ternms of
educati on, devel opnent of standards and information
about them and then ultimte enforcement are things that
nost of us in this roomtoday don't agree on as to who
shoul d do what and why.
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Wy is that? Well, there is overlapping
jurisdiction today in a variety of agencies related to
just the sinple topic of green power. Sone of it is at
the federal level, either at the Departnment of Justice,
the FTC or the FERC. Sonme of it is at the state |evel,
because of conflicts or overl aps between federal and
state laws, and at the state |evel, we have Public
Uility Comm ssions, we have Consuner Advocate Offices,
we have Executive Branch Consumer Affairs Divisions, and
we have | aw enforcenment agencies |ike Attorney Generals
O fices and | ocal |aw enforcenent agencies, |ike
District Attorneys.

Al'l of those entities have sone interest or
i nvol venment and sone role in the process of determ ning
whet her green pricing and advertising is being
appropriately or effectively and fairly done to
consuners.

| should probably briefly go back and descri be
what ny organization and we do, NASUCA. |'mnot sure
everyone knows, but because | saw so many hands, |'m not
going to do that. | cone froman office that is a
consumer advocate, so let nme just tell you ny bias. MW
bias is that | have a voice for consuners in ny state,
and |'m expected to speak up for consuners. So, what do

consunmers want? The prior speakers really already
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addressed that. We want as nuch information and appl es
to apples as we can, and we want that information in a
manner which isn't intrusive on us in our life-style and
is very sinple to make a decision on and not cause us
all kind of heartburn or headache when the bill cones.
That's basically what we care about.

How do we get that? |It's very near inpossible
to get. Why? Because an industry, particularly an
i ndustry that wants to market a particular product and
sees an advantage on the environnmental side of that
product, has every incentive to not give you apples to
appl es conpari son.

Now, even if we adopt or we inplenent standards
i ke the prior speakers suggested, you're still going to
have those problens. So, how do we take care of it?
Well, let ne ask this question. |[If you got that phone
call and you were sold a product and you weren't really
sure whet her you were deceived or not, or when you did
get your bill, you felt you were deceived, how many of
you would call the Better Business Bureau as your first
phone cal | ?

No one. How many would you call -- how many of
you would call the |local |aw enforcenent agency, your
District Attorney?

How nmany of you would call your Attorney
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General's office?

There's about a quarter. How many woul d you
call your local -- your State Public Utilities
Comm ssi on?

And how many woul d call the Governor's O fice?

Well, believe it or not, in states that have
al ready gone forward in conpetition, the calls have gone
to all places.

How many of you would call or think to call the
FTC?

All the FTC enpl oyees, but no one el se.

Al right, how many of those agencies do you
t hink have actually adopted or inplenmented the specific
standards like M. Cowart has tal ked about? In fact,
the first -- let me tell you the first exanple of these
standards that had been adopted in ternms of
envi ronnental marketing really came from Attorney
Generals Offices in collaboration with each other in the
early 1990s probably the nost effective tool that's
currently in place, though, was adopted in '96 by the
FTC. If you look in 16 CFR -- 1'll give you a cite
today since we're in a |law classroom-- part 260, there
Is already in place in federal regulations a standard
for guidelines for use of environnmental marketing

cl ai ns.
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So, given that we have that and we have sone
Attorney Generals -- and although Mary referred to and
said we didn't have anywhere here to explain or defend
what the AGs are up to lately, we are up to something
else. Alan Hrsch is going to be on the next panel,
maybe he'll address that, but I'mnot going to talk
about that today. There is -- if you contact the
Nat i onal Association of Attorney Generals, you can get a
copy of the recent report that was issued and presented
at the spring NAAG neeting on what attorney generals are
up to in determ ning and setting guidelines.

But the point that I want to make and as in
evi denced by your hands is that there is a perception
here of different entities doing the three things |
tal ked about. | would like to make the case that each
of these entities has a role, and 1'd like to nake you
t hi nk about what that role is and have you go back hone
after this conference and think about how you coordinate
that role rather than argue over jurisdictional turf.

The first one is education. | don't think we
can go forward in a conpetitive electric environment
wi t hout education comng froma variety of sources. The
I ndustry and marketers itself, the media, the public
utility comm ssions and traditional |aw enforcenent

agencies. | think each of them have a role, and | think
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if you all go out and do your own thing, | guarantee you
one thing will happen. Consuners wll be confused,
because you're going to get m xed nessages and the type
of apples to apples suggestion that was nade won't
occur.

The second area that | want to suggest that
there's overlapping jurisdictions and roles is that of
t he devel opment of standards or guidelines. What RAP is
doing is great. MWhat California's doing is great. But
doi ng sonet hing uni form across the country, | think we
all ought to work toward that, and | think that involves
clearly a federal rule action then, if there's going to
be consistency. How can marketers market in 15
different states with 15 different sets of guidelines if
they're different everywhere? Just the cost of putting
together the alternative bills seens to discourage
conpetition.

And then finally, I want to close with making
t he argunment that enforcement is sonething that clearly
needs nore attention in terns of the jurisdictional
i ssues and debates. One thing our California friends
did not tell you is, what happens if you don't follow
the Green-e pricing? | didn't offer you this option,
but how many of you would call Jan Hanrin in the G een-e

office or even know it exists or howto do that? And if
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you call -- how many of you would call your | ocal
utility to find out? Many consuners do that in surveys
that we've reviewed and evaluated. All of these
agenci es have sone role.

Now, typically |aw enforcenent agenci es have the
best tools in place in terms of the 50 states who al
have deceptive trade practice acts, so that false or
deceptive advertising is a violation, and they can
prosecute. Unlike what we heard the other day, where
there's sone jurisdictional concerns or issues,
particularly in antitrust areas, there is generally not
state action doctrine exenptions in state deceptive
trade practice acts. There may be filed rate doctrine
probl ens, but there are not generally state action
doctrine problens, so that you can devel op a set of
gui del i nes through your PUC and you can have your |aw
enf orcenent agency enforce them

Shoul d your PUC enforce thenf? Should you have
t hem do individual conplaints? They are all things |
want to challenge you to think about and tal k about,
because the answers to those are not clear, and the
consi stency of what's being done around the country to
date is not clear, and yet it needs to be if we are
going to have consuners well informed and nmaki ng

ef fective choices in conpetitive markets evol vi ng.
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Thank you very nuch

(Appl ause.)
MS. ENGLE: Thanks, Fred. |In addition to your

citation to the FTC s green guides, | would also nmention
the FTC does have a telemarketing sales rule that w ||l
govern the tel emarketing of electricity, and | don't
think I remenber the CFR cite, | think it's 16 CFR maybe
part 235 or sonething, but that's there as well. --

NEW SPEAKER: 310.

M5. ENGLE: 310, thank you, Carole.

Qur next speaker today is Diane Pirkey. She is
Program Manager for the Electricity Restructuring
Programin the Office of Power Technol ogies, Ofice of
Energy Efficiency and Renewabl e Energy in the U S.
Departnment of Energy. M. Pirkey manages a techni cal
research and outreach set of activities to assist states
in their electric restructuring. She has participated
in the devel opnent of the Conprehensive Electricity
Conpetition Act, the adm nistration's utility
restructuring legislation. M. Pirkey wll be speaking
t oday about the Act's consuner information requirenents
for disclosure of information to consuners about the
content and price of electricity products.

MS. PIRKEY: Thank you. Thank you, Mry, for

havi ng this session.
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| will be very brief, because the tinme is com ng
to a close, and I want to say | want to thank Fred, |
think, for setting me up perfectly. Sonetinmes when the
federal governnent cones on, and particularly DOE these
days, you sort of say this is the 800-pound gorilla
com ng, but | think fromwhat he was saying, | hope from
what you'll see here that |I'mgoing to present is really
a solution to a lot of the issues that have been raised
by this panel.

We did help sponsor this interagency task force
that Mary Engl e described to bring together the various
parts of the governnment that would be responsible and
interested in maki ng sure consuners have accurate
i nformati on about the new sales market that's out there
for buying electricity products, and we used that
research, as well as the research sponsored by the
Nati onal Council on Conpetition in the Electricity
I ndustry, and I want to introduce Craig G azer here,
Comm ssi oner from Chio, who's the Chair of the National
Counci | .

So, what we did is we did sort of a bottons up
approach to this federal |egislation that was introduced
to Congress on April 15th. So, | won't take the tine to
go into it, but this is just a one-page summary of what

t he provisions are, which include the consuner
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protection sections. It is available on DOE website,
which is basically doe.gov, and you can read those
specific provisions. There are no hearings at this
poi nt scheduled on it. There is sort of bipartisan
di scussi ons in Congress about how to proceed on a

bi parti san type of federal electricity restructuring
| egislation. So, we're sort of waiting to see what's
goi ng to happen.

The specific consunmer protection provisions --
yes -- which don't show up real well, there are severa
different sections. The one that |I think rel ates
specifically to the panel interests here is the consuner
I nformation, and this does set out a disclosure
requi rements for price, ternms and conditi ons of what the
contract is, the type of energy resource that's used to
generate the electric energy and the environnent al
attributes of the generation, including air em ssion.

And then it still would allow states to do
what ever they want to do. One of the specific exanples,
in the state of Massachusetts, where the |abor contracts
are extrenely inportant, they have required the | abor
content that is used to produce electricity be included
on their label. So, the intent here is just to create
this uniformoperating situation for marketers to be

able to sell across the country. Electricity's going to
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be sold across state boundaries, it's going to be sold
fromone region to another, and this just sinply creates
exactly what Fred was tal king about, sort of a real
| evel playing field for consuners to get equal kinds of
i nformati on wherever the electricity is sold or by whom
and it does set up the Federal Trade Conmi ssion as the
one responsi ble for the enforcenent. They have the
experience in enforcing and understandi ng what is
necessary to put out those kinds of rules and
regulations. So, | don't want to take any nore tine.
There are other consunmer provisions there. | have a few
copies if anybody is interested of these specific
sections. | hope we have a fewtime -- sone tine for
gquestions, and so just | ook to the future for hopefully
sone type of national requirenents in this area. W
think this will really benefit the consumers.

MS. ENGLE: Thanks, Diane.

(Appl ause.)

MS. ENGLE: Actually, | think that clock up
there is fast, so we do have a good five or seven
m nutes for questions, if people have any.

Okay.

NEW SPEAKER: How does the National Council or
any other group plan to handl e nonair environnmental

problems? You mght call this the dead fish, dead bird,
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duck or mountain agricultural run-off.

MR. COWART: Jan may have sonething to add to

that or the others, but I'lIl just start. One of the
things -- | nmentioned earlier about the attributes of a
good |l abel, is that it tells custonmers things that they

want to know that are inportant to their purchasing
deci si on but which they wouldn't otherw se know. One of
the things that we | earned in our focus groups and

| abel ed testing exercises is that -- here's an exanple.
Customers know that nucl ear power produces nucl ear
waste. That's, of course, why it wasn't nmentioned in
the script that Fred was reading to you.

Now, therefore, when we sat down to figure out
how to not make the | abel too conplicated, we realized
that that wasn't an attribute of nuclear power that we
needed to put on the label. That's in contrast to the
em ssions data, which varies greatly fromfacility to
facility and which consuners really don't have any way
of know ng about.

The same thing was true with the focus groups in
the Pacific Northwest, for exanple, with respect to
fish. 1It's very hard to quantify, you know, dead fish
per megawatt hour, for one thing, but also -- or fish
t hat never got spawned per nmegawatt hour is even

tougher. The -- and there was such a high degree of
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consumer awar eness of that issue already, it's sort of
|'i ke having the EPA put on an autonobile |abel, it gets
32 mles a gallon, and by the way, the car is red, when
it's sitting there in front of you. You already know
that. It's on the -- it doesn't have to be on the

| abel .

There are sonme debates about other potentially
gquantifiable inpacts that could be put on | abels, and
the -- you know, the advocates tal k about these, and
carbon is the nost debated right now as to whether it
ought to be added to the |abel or not. And | get the --
| think 1"Il stop there, having given you a flavor of
t he kind of discussion that goes on.

Do you want to add anything, Jan, because | know
Jan's been in these neetings endl essly.

MS. HAMRIN: Part of the question is what's
useful to a | abel versus other places. | think that
there's a lot of information that consunmers would |ike
to know. You cannot put it all on a |abel. Terns and
conditions of the contract, you are not going to get al
that on the label. So, | think there's one set of
information that -- that you want that highlights the
areas that consumers in which they're nost interested,
have that on the | abel, and have other sources of

information that can provide nore in-depth kinds of
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i nformati on.

In the case -- every generating resource has
negative environnental inpacts, and every consunmer has
different things that are inportant to them So, in --
in our case, in setting sonme criteria so that we would
have sonme definitions and a place to start, we also did
not want to make the choice for the consunmer. W sinply
wanted to provide them enough information that they
could make an infornmed choice. Some consunmers don't
i ke hydro. Hydro they think is the worst thing in the
wor |l d, and they would not choose a product that canme
primarily from hydro generation.

Ot hers, that's just fine.

So, the issue is to provide enough information
so that the consumers can make an informed choice for
t hensel ves based on their own interests and preferences,
and we have a website, we have additional information
there on the inpacts, both positive and negative, of
di fferent kinds of generating sources, but what is it
that's inportant? That depends on you.

MR. SCHM DT: The key, though, is to have
addi ti onal sources of information. You can only do so
much in a bill, you can only jam so nuch in it. | guess
| would argue nost consunmers woul d have no clue what bio

mass neans or is, so why are we dividing that category?
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We all can debate that, but | think the key for the
consuner is you need to require, as a federal mandate or
In a state mandate, that each bill have an additi onal
source of information. We found this out the hard way
in the tel ecommunications industry, but when we
der egul ated pay phones, the first thing that caused the
bi ggest problem was, if you put the coin in the phone
and you tried to do sonething and there was a problem
it wasn't that you wanted to call and check the rate,
but if you had a problem how could you get ahold of
sonmeone and who?

So, you put a regulation in place that's
nati onw de that requires a 1-800 nunmber to a specific
source that's consistent that can answer the question.
So, for exanple, each of these bills should have a
number for a nonbiased, third-party source that can be
contacted to answer further questions. Generally the
proponent of the bill, the person selling the product,
w |l put their nunmber on if they're giving good custoner
service and do that, but in utility bills, one aspect of
regulation that | think that should be continued or
carried over is that third-party nunber so that whether
you decide it's the utility conm ssion or a consumner
affairs office, that should be printed on each bill so

soneone can call and say, Wat is bio mass and, you
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know, is that really clean?

MS. ENGLE: Yes?

CRAI G GLAZER: There's a place here where sone
of these policies come in conflict with other policies,
and they deal in the -- I want to get away fromthe dead
fish for a mnute and tal k about price disclosure.

We've done a |l ot on the subject of price disclosure in
natural gas, we have a very active program but one of
the things we find is it gets in the way of sone other
things we're trying to acconplish. For exanple, we
heard yesterday about the need for realtinme pricing, and
price signals and responsiveness of custoners, that
custonmers can achieve the best savings if they can do
sone load shifting, particularly if we get to a realtine
mar ket .

The | abel works contrary to that on price,
because the | abel reduces everything froma single
nmont hly price, and when you get into a situation where
peopl e have variable prices, as | suspect nost
mar keters, it gets very difficult to accurately portray
t hat and not just having to print the |label at the tine
that that was the | owest provider.

I would be interested in people's thoughts on
t hat subject as to how we do this and not have the | abel

work in conflict with some other policies and energy
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efficiency and realtime pricing that we're seeking to
acconpl i sh.

MR. COMRT: |1'mgoing to speak real quickly to
this and then see if others want to conment on it.

We have had this issue in mnd fromthe
begi nning, trying to figure out how to give custoners
accurate information about price and yet facilitate nore
flexible pricing arrangenents. This |ed RAP to the
recommendations to the National Council that the pricing
system ought to be an average price per kilowatt hour
over the course of a time frame, over the course of six
nont hs, over the course of a year, that it's sort of
left up to the individual states to decide how flexible
they want to be with that, so that you can reveal an
average expected price based upon historic data, even
t hough the price per kilowatt hour at any given point in
time my vary. So, you could -- you could, in fact,
accommodate variable pricing with a disclosed price.

There is then the question about whether you
woul d pernmit soneone to market to residential consumers
-- with essentially no pricing information, just wite
in the gap there or wite in the blank, Well, it wll
vary, and we don't have enough experience to know
whet her that would work. Certainly custoners in that

instance would |ike to know what the, you know, vary
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according to what?

But you have a very good point there that we do
not want to inpede innovative pricing regines by
requiring price disclosure. The flip side of that is
that if you permt marketers to not reveal their average
effective price, you end up in a world where there w |l

surely be major rip-offs, and so there's a real tension

t here.

MR. SCHM DT: And that's full enploynent for ny
of fice, of course, but, | nean, the tel ecommunications
i ndustry is a good exanple. | mean, do you think it's

fair that a consunmer could be told it's 5 cents a mnute
to buy long distance service and not be told that he has
to pay a $4.95 fixed charge every nonth? O should the
customer be forced to calculate or figure out how many
calls they make a nonth in determ ni ng whether having a
fi xed charge plus that charge works?

My view on this is full price disclosure
requires sonme mnimuminformation on an apples to apples
basis, and we need to do that, but you can do that and
not i npede the devel opnent of tinme of use pricing,
because those people that are going to nmarket that
product or service want to give nore information,
because they want to sell their product on that basis.

So, you shouldn't restrict that additional informtion
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from being provided as a sales technique in order to
convince a consuner that they can save noney by using
these different options and pricing daily or changi ng
their use patterns, but you should give sone m nimum

i nformation, and that m ninmuminformation should be an
apples to apples sinplistic, basically one-or two-nunber
cal cul ation |i ke RAPP has devel oped, and in addition,
requi rement on a contract term If you're forced once
you switch and take that conpany to stay with them for
six nonths or for one year, you have a right and shoul d
know t hat up front.

MS. ENGLE: Okay, mny thanks again to all the
panelists for an excellent discussion, and we wll take
a break for about ten m nutes and reconvene.

(Appl ause.)

(A brief recess was taken.)
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SESSI ON VI :

SUPPLI ER PRACTICES I N A RETAI L ENVI RONMENT

MS. HOMRD: Well, | guess |I'll go ahead and
start as people are comng back in fromthe brief. MW
nane is G na Schaar Howard. |'man attorney with the
Di vi sion of Enforcenent in the Bureau of Consuner
Protection at FTC, and | want to thank you all for
hanging in there this afternoon. [It's been a very
i nteresting conference for me, and | think the | ast
panel here will be a great way to wap it up with sone
very informative and practical issues.

They are going to be tal ki ng about sonme of the
nuts and bolts of making conpetition work in electricity
mar kets, getting licensed to supply electricity in

states where there is conpetition, targeting and signing

up custoners, billing and managi ng custoner accounts,
and hopefully, I'm sure they hope, naking some noney in
t he process, and hopefully for consunmers that will be a

benefit, too.

We're going to hear this afternoon from Barbara
Al exander, who's a Consumer Affairs Consultant
specializing in electricity markets. Rich Sedano from
t he Vernont Departnment of Public Service. Alan Hirsch,
Speci al Deputy Attorney General in the North Carolina

Departnment of Justice. Peter Zanore, who is Vice
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Presi dent, General Counsel and Secretary of
G eenMount ai n.com whi ch just changed its nane from
GreenMount ai n Energy Resources, and Carol e Reynol ds,
who's Senior Attorney in the FTC s Division of Financial
Practi ces.

["1l introduce themnore fully as they get up to
speak.

First we will hear from Barbara Al exander
Bef ore openi ng her own consulting practice, Barbara was
Director of the Consumer Assistance Division at the
Mai ne Public Utilities Comm ssion for alnost ten years.
She al so served as Superintendent in the Bureau of
Consuner Credit Protection of the Miine Departnent of
Busi ness regul ati on between '79 and '82. Her specialty
in her consulting practice is electricity issues. She
represents state public advocates and comm ssions in
various states, and anong her other credits, inmportantly
for this sem nar, she's the author of a DOE publication
that canme out in October of 1998 called a bl ueprint for
consumer protection issues in retail electric
conpetition. |It's a very thorough and informative
publication, | can say that, because FTC had sone
i nvol vement in comenting on it.

And with that, I'll give you Barbara.

MS. ALEXANDER: Good afternoon, and thank you
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very much for remaining with us for our |ast panel. |
know how hard that is. | know how bad the traffic is
around here, and |I'm sure many people have left to catch
ai r pl anes.

But | am going to give an overview of many of
the issues that are touched on in the publication that
G na nentioned, and it is the executive summary of the
publication is in your program materials under one of
the last tabs in the book, and the entire report is
avai l able on the Internet at the address that is also up
on the corner of the excerpt that you have, so you can
get that if you'd |ike.

The states have spent -- who have adopted
electric restructuring, and there's over 20 of themthat
have now adopted conprehensive |legislation on this topic
-- have spent quite a bit of time in that |egislation
tal ki ng about consuner protection issues, and | defined
that very broadly, and I'I|l give you a list of all the
things that, you know, potentially could be described as
relating to that topic, but I think that the |egislators
involved in this process have cone to the conclusion
about the inportance of dealing with consumer protection
regul ati on as we nove froma nonopoly that is heavily
regulated in price and term and service quality to at

|l east a -- the creation of a theoretically conpetitive
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mar ket, and we all know how hard that's going to be --
for part of this vertically integrated industry, that
I's, the generation part of the bill, and in sonme states,
billing and netering and col |l ecti ons and cust oner
collections, as well.

So, they've -- they're sensitive to the need for

consumer protection regulation for the reasons |'ve

listed here. First of all, they've becone well aware of
the fact that what we're doing here -- what we're
tal ki ng about here is not a grass roots novenent. This

i's not happening fromthe bottomup. This is not
because people want to shop for their electricity
provider. There is no evidence that people are asking
for the opportunity to do this.

This is a government change about the nature of
the industry and the way we're going to regulate it that
is coming fromthe top down, and because of that, people
are unaware, uninformed and not really capabl e of making
i nformed choices in that environment w thout sonme help.

The electric restructuring novenent is being
i mpl emented primarily by large industrial custonmers, and
therefore, there is concern by legislators that the
benefits of this created market may not trickle down to
residential and small commercial custoners very fast or

at all. And so a |ot of states have created regul atory
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and | egislative benefits for those groups of custoners
as a neans of transferring sone visible formof benefit
as a result of this change for these small use

cust oners.

And then finally, of course, electricity is a
necessity of life, and the system we've got going in
this country, while many peopl e boo-who the regul atory
process, the fact is everybody's got it, we have a vast
grid in which reliability is extrenely high. Certainly
there are parts of the country where you pay nore for it
than in others, but the fact remains we have a universal
service available, and it is a necessity of life, and
the provision of it is a matter of incredible health and
safety. People die if they do not have electricity.
They cannot heat their hones with any kind of a central
heating system wi thout electricity.

And | astly, and not | east, people are very angry
about tel ephone conpetition and how this was rolled out
for them and what they' ve experienced with it in many
cases, and legislators have inported those frustrations
into a lot of these state laws with regard to directions
about the need for consuner protections up front about
the sale of electricity to avoid sonme of these
pr obl ens.

Here is the consumer protection agenda, and we
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will not talk about all of them obviously I don't have
the time to do that here, and you have tal ked about sone
of themwth regard to some of the other panels.

Consuner education, how to shop and conpare prices for

el ectricity, how changes should be nade to the

regul ation of the distribution utility -- that includes
the code of conduct issues -- how to regulate this new
type of entity, the conpetitive suppliers of energy, who
should regulate it, and the inplications for the
institution at the comm ssion have been significant in
terms of enforcenent tools, staffing and resources that
they will need.

States are noving to adopt conprehensive
consuner education prograns. They address nulti-nedia
canpai gns as well as nore | ow key, comrunity-based
met hods of transmitting information. Most of the
prograns are designed to make people aware of this
change. Renenber, we discussed -- we tal ked earlier
about the fact, this is not a grass roots novenent.
Peopl e don't know this is happening. And the consumner
educati on prograns are designed to rai se awar eness,
stinulate interest in the idea of participating in a
conpetitive market and how to find out nore
information. These are prograns that cost real

dollars. In alnost every case, the states are paying
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for it through special assessnments or included in
distribution utility rate payer funded prograns,
distribution utility rates.

You had a session a m nute ago about
di scl osures, and | would just |like to enphasize the
i nportance of the price disclosure. Most of the
panel i sts under st andably spoke about sone of the details
and net hodol ogi es involved in disclosing the other
active routes of the product, the fuel mx, the
em ssions and so forth. But frankly, the thing people
really want to know nobst about, the one thing that cones
t hrough on every survey that's been done, is that people
first want to know the price, and they want to know the
price in a way that allows themto easily conpare offers
anong the different electricity suppliers. And the
genesis for what it is they want, although obviously
consuners don't articulate this, but the nodel for this
is the Truth in Lending Act. Everywhere you go to get
credit, no mtter at a bank, at a used car dealer, at a
credit union, at a |oan conpany or froma credit card or
nort gage | ender, you will get a nunber disclosed to you
about what the interest rate is on that loan. |It's
cal l ed the annual percentage rate, and it is al
cal cul ated exactly the same way by every creditor under

a series of rules that are from in this case, the
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Federal Reserve Board.

But the point is that there is a clear nodel
avai l able to help us require conpetitors in this
el ectricity market to disclose a price to a consumer in
a way that allows conparisons to be made.

| point this -- this is the nodel electricity
facts | abel fromthe New England area that was all uded
to earlier, and as you can see, the requirenent is that
the cents per kilowatt hour be cal culated at different
usage levels. This will allow a supplier who wants to
vary their price by the anpunt the customer consunmes to
provide to custoners information that allows a high use
el ectric heat custoner to immediately detect that this
product will be beneficial to them and probably a | ow
use, you know, nonwater heater, nonelectric heat user
will pay nore, because of the way the price is designed
by the supplier, and this is very inportant, both the
fixed fees, nmonthly, and any other variable or cents per
kil owatt hour fees need to be rolled into this
calculation, and this is a nethod of disclosure that is
an apples to apples price conparison that had been
adopted in Montana, Maine, Massachusetts and a couple of
other states. It is not uniformin its approach, but it
Is the com ng wave of second generation regul ations.

Here's the docunent that was m ssing fromthe
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di scussion of the |ast panel. Custonmers are being told
-- maybe they're entering into the contract over the
phone, maybe they're responding to a pitch down at the
mal |, who knows, who cares, but the point is every
customer needs to have sone informati on about the deal
that they have entered into, and the states are
requiring the supplier to give a ternms of service

di sclosure to their new custoners, usually within
several days of having obtained the custonmer, and it has
to be in witing and it has to be in plain | anguage and
it has a whole list of things that need to appear in it,
and it's specific to the deal the supplier has offered
the custoner.

So, this is the nmethod by which the facts | abel
about the price and the fuel mx, if that's required by
the state, will be transmtted to the custonmer and w |
be acconpanied by in every state |I'm aware of a
three-day right of rescission. So, if you see the deal
is that you've bought nucl ear power and you didn't know
fromthe ad or the phone call or the mall pitch that
that's what, in fact, you were buying, and you don't

want that, in Pennsylvania and in Maine and

Massachusetts and New Jersey, you will get this docunent
in the mil, and if you do take the tinme to read it, you
will find that out, and you can cancel wi thout penalty.
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You don't have to wait for the first bill. You don't

have to conplain to any agency. You can just cancel.

And that's the -- that's the approach | think that we
need to enphasi ze in our consumer education, in our --
in our regulations, is give the consunmer the tools to
solve their own frustrations or problens.

Okay, | would just like to turn to the states
that are regulating suppliers. Every single state that
has adopted electric restructuring |egislation has given
authority to their regulatory comm ssion, their public
utilities conm ssion, to license and directly regul ate
el ectric providers, and in the states that are doing
natural gas conpetition, |ike Col orado, New Jersey,
Pennsyl vani a and sone others on a full-scale basis, it
is the same approach in that industry, as well.

These are classic barriers to entry that is a
tool for traditional consumer protection regul ation.
You can't sell insurance in your state without a state
license. You can't run a nursing hone in Maine wthout
a license. You can't drive on the road in al nost any
state |'maware of without a license. And there's a
barrier to entry in terns of testing and visual acuity
and ability to conply with certain state rules about
dri nking and driving and various other safety factors.

So, whatever it is you want to call it,
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licensing, certification or registration, the fact is it
Is the public utilities conm ssion that will evaluate
t hese applications and make deci si ons.

I n al nost every case, there's a technical
requi renment that has to be denonstrated, that is, they
have the capacity to buy or obtain generation and then
sell it to people, retail custoners, and a financial
evaluation of the ability of the supplier to conduct its
business in a way that will make sure that we have
reliable and safe generation systens by setting up this
retail conpetition market.

In several states, they have to post a bond
comrensurate with the |evel of sales that they nake or
have made in the state, and the bond will change
annually. The bond has inportant consuner protection
inplications. It is this tool that states can use to
enforce their consumer protection rules when they have a
particul arly egregious violator, of their slanmm ng
rules, of their other consunmer protection disclosure
rules, unfair trade practices, by lifting that |icense
or revoking or suspending their certificate and using
t he proceeds of the bond to restore nonies to consuners
who have been wronged, the states will have a tool far
i n advance of anything available, at |east used by, the

Federal Conmuni cations Commi ssions in dealing with these
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outrageous predators in the tel ecommuni cations industry
who rip people off constantly and in a state-by-state
manner across the country before they're finally caught
and usually end up decl ari ng bankruptcy before anybody
gets paid off, let alone fines or penalties.

So, this is a very key issue. Every state has
adopted a regulatory reginme to accommodate this
| i censing approach, and they are all coordinating with
their attorney generals about how to inpose -- you know,
to regulate the disclosure |aws, the unfair trade
practice issues and the marketing matters.

Most states are also very nervous about the
whol e i ssue of redlining or discrimnatory credit
practices. A nunber of states have nmade the suppliers
conply with their utility rules with regard to deposits
and applications for service, so that in Pennsylvani a,
you could not get a deposit -- a supplier could not get
a deposit unless the applicant has had a denonstrated
hi story of nonpaynent of their utility or electric bill,
not just because they nmaybe didn't pay off the car | oan
| ast nonth. And they have adopted specifically
references to the Equal Credit Opportunity Act and the
prohi bition on discrimnation in many ways.

| know slanming is a big issue. Every state is

addressing it, and it's obviously a hot button. Wth
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very few exceptions, the states are not requiring
custoners to sign a contract before becom ng a
custonmer. New Jersey and Montana are two exceptions
that come to mnd on that, and we'll see how that works
in New Jersey. A lot of suppliers have said no thanks,
they can't operate in a market in which they have to go
chase custonmers to get a signature before they get to
enroll them But in nost other states, they're doing
third-party verification by an independent verifier who
keeps an el ectronic or tape recorded nessage, a copy of
the verification.

They all prohibit the use of checks and prize
noni es and various other lottery nmethods by which sone
of the nore outrageous conduct in the tel ephone world
has occurred.

| just want to close, and I know I'mtaking nore
time than | should, but -- and I'll answer questions if
you have any on what's happening, but here's fromthe
states and the | egislators' perspective what they want
to avoid. You can clear all the barriers to entry you
want. You can take down all the stop signs. You can
take down all the crosswal ks. You can take down all of
the various things that regulate the traffic in the road
and put those big heavy trucks out there and | et

consuners navigate their way across the street with no
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rul es, but nobody's doing it that way. They're al
creating a new form of regul atory approach to the sale
of electricity. They're building on traditional state
enf orcenent and consumer protection programs, and |
think that we're in the mdst of a really interesting
experiment with regard to the way in which this occurs
and the ability to track how different states have
handl ed i ssues, and we can all build on these obvious
| aboratories out there for the next several years.

Thank you very nuch

(Appl ause.)

MS. HOWARD: Thanks, Barbara.

Qur next speaker will be Richard Sedano. M.
Sedano has been Comm ssioner of the Vernont Departnent
of Public Service since 1991. Before that he held
engi neering positions with the DPS and with the
Phi | adel phia Electric Conpany. He's a nenber of
numer ous i ndustry groups and organi zati ons, nost notably
he's chair of the National Association of State Energy
O ficials and a nmenber of the task force on reliability
for the U S. Secretary of Energy Advisory Board. He's a
member and former Chair of the Power Planning Commttee
of the New Engl and Governors Conference.

| turn it over to you, Rich.

MR. SEDANO:. Thank you. Well, thanks for
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hangi ng around for us and good afternoon.

Let's see, let's just renmenber why we're here.
The whol e idea of ny presentation is to give you an idea
of what it's like froma nunber of roles that | play.
' mthe Consumer Advocate in Vernont. |'malso part of
the Executive Branch. [|'ma Comm ssioner in the
Adm ni stration of Governor Howard Dean. |'m also the
State Energy Ofice Adm nistrator, which is why | get to
be involved with NASEO. So, | get to do all these
t hi ngs which kind of can seemlike a |ot, but in a sense

it's nice, because |'ve heard a few people here say

well, there's all these different things in all these
different states, how do you coordinate? Well, in
Vernmont, |I'mthe way we coordinate them and --

MS. ALEXANDER: Just cone ask Rich

MR. SEDANO: And the Public Service Board, which
Rich Cowart used to Chair, and Judy, hear fromthem
They make all the regul ator decisions, and between us,
that's pretty much it. | will say at the outset, you
m ght wonder, what about the Attorney General? Well, we
have a very good relationship with the Attorney
General's O fice. They deal with anything crimnal. |If
you commt fraud, we send you to them Otherw se, if
iIt's just a matter of regulatory law, matters |ike that,

you have to deal with us.
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So, these are the kind of things that at a basic
l evel | think we have to be worried about as public
servants in the states and in the federal areas, also.
We want to make this a good thing, and certainly | can
tell you that fromthe point of view of elected people,
they want this to be a good thing, too. Sonetines they
have a short-term focus, and so it's up to us unelected
bureaucrats to perhaps think about the |ong term

There is a | ot of roomfor inprovenment in the
el ectric industry today. You -- there's a |lot of
di fferent kinds of consuners out there. Too bad. W're
going to treat you all the sanme. The environnental
quality is -- for air and water are stuck in lawsuits
and EPA adm nistration. WeIlIl, that's too bad, too, not
much we can do about that except keep persisting with
our friends at EPA on those matters.

Regul ati on has been very hunbled in the |ast few
years. We have all sorts of defeats in terns of nuclear
pl ants and other things, and we've discovered that
conpetition really is a remarkabl e engine to cause costs
to go dowmm. So -- and generally, one thing | didn't put
on here but |'ve thought of since |I've been |listening to
all of you and the speakers here is that really
i nnovation is not very well pronmoted by the current

i ndustry, as well. | don't want to deval ue the good
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parts, and Barbara nmentioned one of the key ones, that
we have terrific reliability in the United States, and
we al so have to renmenber that conpared to other
countries, our costs are not bad. O her countries do a
| ot worse than we do.

| should also nention that we in Vernont care a
| ot about energy efficiency, and we've noticed that
whil e the existing industry had produced quite a | ot of
energy efficiency in the past, that's been eroding, and
there is a need to try to figure out ways to junp-start
t hat .

Now, one of the reasons | was invited here was
to tal k about Vernont, which is interesting. |'m--
we're one of the states that wanted to be a pioneer, but
then we wanted to be part of the pack, and now we're
just hoping to get there eventually. So, why am/|
her e?

But we did have a |lot of good ideas, and | can
at least reflect on how the idea of conpetition hit
Vernont at the very early stage when nobody el se was
doing it. There was a | ot of suspicion, this idea was
recei ved very suspiciously by elected representatives
t hr oughout our Legislature. The general public, |
t hi nk, you know, Rich Cowart's illustration about the

di nnerti me phone calls, well, you know, the
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tel ecommuni cations issue, a real -- a real significant
al batross for all of us trying to explain to people for
why conpetition is good.

A lot of legislators who are very good at cliche
-- | can't tell you the nunmber of times |I've heard this
one, and to some degree, fromwhat |'ve heard in other
states' experiences, there is sone truth to that in
terms of how people really feel about -- about being
di srupted fromthe routine which they m ght not really
i ke, but they're worried about how much worse it's

goi ng to get.

So, | think in Vernont, when we get going,
despite our -- | think very intense famliarity with how
the industry can work, and -- | think we're going to --
fromthe point of like insurance, we're going to

probably over-insure in ternms of making sure that --
especially small customers are protected. That's going
to suggest that there's going to be codes of conduct and
other rules which will be a little bit nore specific

t han probably the marketers will 1ike.

We will try to keep it sinple, | think. One of
the reasons we'll try to keep it sinple is that the
regul atory apparatus in Vernont just isn't that big, and
to some degree we just can't have a process where

there's constant disputes. So, the arguments that

For The Record, |Inc.
wal dorf, Maryl and
(301)870-8025



509

peopl e have made up here in the last two days that you
just can't have a parade of disputes and what you want
to have is a systemwhich largely provides incentives
and causes people to behave properly, | think that's --
that is going to be our objective, but | do think that
we will have a | ot of protections in it.

Also, | think we are very concerned about
pronoti ng aggregation. Again, that's going to be a way
for residential customers to benefit, and fromthe point
of view of marketers, | think what we would see in
Ver nont or what we would tend to see are things that
will favor fol ks who want to bring together |ots of
residential custoners together.

One of the things that we were pronoting, by the
way, was an innovation -- we thought at the tinme it was
an innovation, it's been replicated by a | ot of our
friends in the cooperative comunity -- what we call a
consunmer code, a consuner-owned cooperative which woul d
be marketing to all residential and small commerci al
consuners, basically a narketer owned by its custoners,
not affiliated necessarily with any existing
cooperative. This would be a new, basically
revitalization of the original cooperative concept.

One of the other things I just want to spend a

m nute on is the basic service offer. | haven't heard
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too nmuch about that in the |ast couple of days, and I
think that that has the potential to take a | ot of
pressure off the marketing community. There's -- 1've
heard some peopl e suggest that what we need is to
provide for all of the marketers the shared
responsibility to serve all of the custoners who don't
want to choose or all of the customers who are in
undesirabl e areas, a defined risk pool kind of approach
to dealing with a provider of last resort issue.
don't really favor that. | think that that's really one
of those things that it's best for the state to deal
with and that the state should proactively figure out a
way to do that and a way that's conpetitively neutral
and in a way that pronotes the consuners who want to
choose or who have the capacity to choose or wl|
eventual |y choose to get them going as quickly as
possi bl e, but to take care of basically providing a
backup offer.

| think Maine's -- Maine's trailblazing on
bi dding out -- | don't know if they' re the only ones who
have done it, but they've to ny m nd done a very good
job of constructing a way to bid out the basic service
offer, which I think is a good thing for people to
emul ate if they're | ooking for something |ike that.

The other thing that, as the Consumer Advocate's
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Ofice -- by the way, the answer to Fred Schm dt's
question in Vernont is where do you call if you have a
problem that's ny office, also. W have the 800 nunber
t hat people call, and we get thousands of calls every
year about people who are upset about something. Mny
of them are upset about their telecomunications service
ri ght now, because they get confused about their
providers' offerings and such, and they get into a tiff
with their | ong distance carrier, and we have just had
an order from our public service board saying, That's
fine, you can have an argunent with your |ong distance
provider. You won't get your dial tone service cut

off. | think that's exactly the right thing we

advocated for that, and | think that's the sane ki nd of

provisions that will need to be in electric, as well.
Now, |'ve nmentioned that |I'malso involved with
NASEO. |'m fortunate enough, mnmy peers have el ected ne

chair of NASEO, so | get to think about where these
ki nds of movenents |ead to sone of the issues that NASEO
cares about.

First of all, NASEO is made up of individua
states, and we are all very, very individual. There's a
tremendous anmount of both pride and stubbornness
associated with that, and I think the policy nmakers need

to -- 1'd say go with the sort of Zen approach to this
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of try to take us to where we're already going. G ve us
a |lot of help on guidelines, give us a | ot of help on
nodel rules. | think a lot of the stuff in the

adm nistration's bill goes far enough and not too far.

| think the DOE bill has done a pretty good job of
dealing with that, but fundanmentally you have to
remenber these things about states.

First of all, governors and other el ected people
just don't like scandals. There's just so nuch noney
involved with this, and so nmany new fol ks, sonme of which
know what they're doing, sonme of which don't, so nmuch
opportunity for enmbarrassnment that what we're going to
do at the outset is resolve a |ot of these design
guestions with a very, very strong predisposition to
avoid the potential for scandals.

The other -- the next big thing has al ready been
tal ked about, the dom nant naggi ng problens, the
slanm ng, the cramm ng, the tel emarketing abuses, al
sorts of stuff like that that just nake people feel
li ke, Oh, again, you're giving me sonmething else to
worry about. This is just -- | don't want to think
about this anynore. So, we're going to try to -- in
Vermont, anyway, and | woul d i magi ne other states are
working on this -- to just mnim ze that sort of thing.

Accountability is also key, and you've been
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hearing that for two days. You' ve got to have a pl ace
to go, and when you go there, they have to be able to
resol ve your problem and they have to be able to hold
the utility or the marketer or whoever's involved with
causi ng the probl em account abl e.

| think, by the way, that that neans that
bonding -- and Peter's going to have sonething to say
about the barrier to entry that bonding represents --
but fromthe state perspective, there has to be sone
sort of real earnest involvenment in our process that can
only be assured by sonme financial assurances.

I think that one of the questions that |'m not
conpletely clear about yet is supplier to supplier or
supplier to utility disputes. WII| the state be
i nvol ved in resolving those disputes? On the
tel ecomuni cati ons side, we are when it affects
consunmers. So, if the RBOC is responsible for providing
facilities, you get the -- the conpetitive | ocal
exchange carrier into sonebody's business, and the RBOC
screws up, then | got involved to bang on the RBOC.
However, if it's a matter of, you know, you didn't pay
me for the services that | provided to you, well, that's
a contract issue, and the interconnection agreenent
provi des for a whole other dispute resolution, and we

don't get involved in that, but | think states have to
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deal with the fact that there's going to be sone kinds
of whol esal er-to whol esal er di sputes that we do get
i nvol ved with and sone that we don't.

Oh, | didn't nention the analog to GOSS in
tel ecommuni cations. Well, suffice to say there has to
be a way to process orders, and | think that the --
where that |leaves ne is states that decide to go to
retail conpetition have to allow thensel ves enough | ead
time to acconplish that. | have to say when | saw the
New Jersey | aw passing legislation to go to conpetition,
| just can't believe it, and | can't believe Herb Tate
was able to be here and | ook so rel axed, because | just
think that's an amazingly daunting problem of getting
t hose things organized. And from ny perspective, when |
go around Vernont and tell people, when is conpetition
goi ng to happen, | say a mninumof a year of when all
the final decisions to go -- preferably 18 nonths, but a
m ni mum of a year fromthe final decision to go before
there's an actual retail conpetitor making a retai
sal e.

Pronmoting key policies, NASEO is big on
renewabl e energy and energy efficiency. Also, because
we all work for Governors, we're big on jobs, and so we
are very big on econom ¢ devel opnent.

Sonme of you nust know my Gover nor
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Also, | think that responsible behavior of the
new conpanies is very inportant. W have heard about
the Green-e and how that can go good or bad. Sunny
Popowsky's price report is terrific. | would hope to
produce a report just |ike that when we have
conpetition.

Al so, one thing that I'm | ooking forward to that
didn't get addressed in the |ast panel, when they talked
about different pricing of -- regines is bundled
pricing, not just the realtine pricing approach and what
confusion that can cause, but what happens when you
bundl e a | ot of services together. How are you going to
report the pricing for that?

I guess |I'm convinced that we can use the | abel
t hat Barbara and Rich have shown you, but | also think
that some techniques for doing that in some fairly
unusual circunstances have yet to be devel oped.

Finally, | think | wanted to nention that
functional whol esale markets with the | SOs correcting
for market failures is going to be an inportant
chal l enge. The 1SOs now are doing a |lot of
adm ni stration of grids, and that's all well and good,
but they are going to have a | ot of new tasks to support
the retail market. So, in conclusion, | just want to

say states want to be able to do the job that we think
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we're going to do at the time we're going to do it. No
mandat es on when to start retail conpetition. W know
we need sone help. We know that fraud statutes,
antitrust statutes, need to be updated to acconmpdate
this new world. CGuidelines can be very, very hel pful,
and | think conferences |like this will help us make sure
that we get exactly the help we need and hopefully no
nor e.

Thank you.

(Appl ause.)

MS. HOMRD: Thank you

Next, Alan Hirsch will give us a perspective
fromthe | aw enforcenent side. He's Special Deputy
Attorney General at the -- and Director of Consumer
Protection, Antitrust and Utilities, for the North
Carolina Departnment of Justice, also chair of the
Nat i onal Associ ation of Attorneys General Wrking G oup
on Electricity Industry Restructuring.

MR. HI RSCH: Thank you, G na.

No slides, guys.

|"mgoing to do a little bit sonmething --
sonething a little bit different than what | had
originally intended, having |listened to the program for
the last few hours, and Gna, | amalso going to try to

do it in ten mnutes in light of the tinme here, so wave
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that thing at me in ten mnutes, and I will try to shut
up after that. | expect extra brownie points from al
of you because of that.

Fred Schm dt described Attorneys General as | aw
enf orcenent agents, and | have heard that quite a bit in
the last hour or so, and, in fact, that's precisely how
we view ourselves, but | don't think that's normally the
way people think of Attorneys General around the
country. There is a very clear distinction in our m nds
in those offices between the idea of enforcing the | aw
and protecting people in broad generic terns as opposed
to a regul atory agency, which follows conpl ex sets of
rul es and regul ati ons, makes specific determ nations
about what nust be done on what piece of paper at what
ti me and under what circunstances.

So, let nme talk about |law enforcement a little
bit, |law enforcenment specifically in this case in terns
of general consumer protection |laws and in antitrust
| aws. Every Attorney General in Anerica, State Attorney
General, is charged with that responsibility.

Traditionally, State AGs have al ways worked in
conpetitive industries. That is, if it's a problemin
the computer industry or a problemin the steel industry
or a problemin retailing or whatever it m ght be, we

have broad -- we apply broad general principles. W
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have traditionally not been involved in regul ated

I ndustries. That's one reason, for exanple, why every
state has an insurance conm ssioner. It is a highly
regul ated industry. It is not nearly as susceptible to
the | aw enforcenent nodel, rather, nore a regulatory
nodel .

But in electricity, like in tel ecomunications,
t he character of the industry is changing, noving froma
regul ated nmonopoly toward the idea of conpetition, and
t hereby bringing us back in in the back door, as it
wer e.

Qur evaluation -- | think it's fair to say,
probably my col | eagues around the country would agree --
as we | ook at these kinds of things is nmuch nore macro,
much |l ess mcro, than much of what we've tal ked about
today. It's not so nmuch a concern that you break down
the | abel in the particular way, although some of ny
col |l eagues are interested in that. |It's much nore
whet her the ultimte result is fair and truthful to
customers. And the FTC Act, as all our folks here who
work at the FTC can tell you, has been in the |l aws since
the 1913, since sinply that unfair or deceptive acts or
practices are illegal, unfair or deceptive.
Extraordinarily broad | anguage, nothing nore than that,

but in its operative | anguage, that's all it says, and

For The Record, |Inc.
wal dorf, Maryl and
(301)870-8025



519

all 50 states have laws in one formor another simlar
to that.

The devel opnent is by case law, and |I'mrem nded
alittle bit of the U S. Suprenme Court had a decision |
believe in around 1918 or'19, | may be off by a few
years, in a case | believe with Sears Robuck in which it
was chal l enged -- that broad standard was chal |l enged as
bei ng too vague, and the Suprenme Court's response was,
evol vi ng conduct requires evolving standards. W bring
our sense of what's unfair and what's deceptive and
devel oped by case |aw we'll know what that is.

The inportance of that, as we | ook at some of
these issues -- | originally was going to talk about a
whol e |l ot of things, about slamm ng and cramm ng and so
on, but let ne not do that. Let nme talk nore generally
about where we want to be |I think as State AGs at the
end of this, and |let nme use tel ephone as an exanpl e.

Everybody says it's bad, you know, and | think
all our regular citizens out there in the world think
it's bad. | nmean, |'ve seen newspaper articles in which
surveys are done and fol ks are just extraordinarily
unhappy. Let nme give you an exanpl e about sonme of the
| ong di stance conpanies. Fred alluded to this a few
m nutes ago. |I'mgoing to flush it out a little bit

nore. Do we still have menbers of the press here,
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whoever was fromthe press?

Okay, well, in light of that, I'mgoing to be
circunspect in how | describe it, but I would probably
use nore precise |language if it wasn't quotable here
t oday.

NEW SPEAKER: | won't quote.

MR. HI RSCH. Neverthel ess, you all use your
i magination a little bit, but | amgoing to try to say
it in a way w thout actually making any accusati ons.
You have all seen the ads for 5 cents a mnt or 8 cents
a mnute or 10 cents a mnute, and as Fred alluded to an
hour or so ago, they either don't tell you, or if they
do tell you, they tell you the finest of print that it
is actually going to cost you $5.95 a nonth or $4.95 a
nonth. There are various plans with various flat rate
charges. Does anybody know, by the way, what their
plate rate is?

NEW SPEAKER: For | ong di stance?

MR. HIRSCH. For long distance, the flat rate
surcharge for |ong distance. One, two, okay, a few.

Now, |let's do another test, and | don't have any
prizes, so -- but are you aware that you're paying $3 a
nont h, approximately, give or take, if you are an M
custonmer, an AT&T custonmer or a Sprint customer for

generic charges, universal service charges, carrier

For The Record, |Inc.
wal dorf, Maryl and
(301)870-8025



521

access charges? |s everybody aware of that?

NEW SPEAKER:  Sure.

MR. HI RSCH: How many were not aware of it?

Interesting. Well, in this educated audience,
that's understandable. | suspect, this is just a guess,
t hat probably 80 percent or nore of the general public
is not aware of those charges.

What's nore, the ways in which those charges are
pl aced on phone bills is extraordinarily deceptive.
Terns are used which suggest that they are taxes or
governnment fees or surcharges. There is virtually no
way that somebody that doesn't ask the question can tell
that this is an AT&T charge, an MCl charge. You cannot
tell fromthat bill in the way it's descri bed.

And so, if everybody does it, and at |east the
three major conpanies do it, it seenms like it's just
enbedded in the price when, in fact, think about $3 a
nmonth tinmes, | don't know, how many custoners -- a
hundred m I lion phone lines? |'mjust nmaking that up,
but that's probably about right, tinmes 12 nonths of the
year? | nean, we're tal king about a fair bit of change
her e.

Nobody says that they shouldn't charge these
dollars if they want to. | mean, it's a conpetitive

i ndustry. |If they want to charge an additional $3 a
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nonth, that's just fine. The problemis that we've
noved from a regul ated i ndustry to a nonregul at ed

I ndustry. The regulation hasn't caught up, and the | aw
enf orcenent hasn't yet kicked in. That, | prom se you,
| adi es and gentlenen, is going to change. Now, again, |
woul d have perhaps said that in a different way but for
our friends in the press.

But that's what AGs do, and that's what AGs are
going to do on that subject, and when the tine comes for
el ectricity, hopefully with that, as well. The idea
that there can be slanm ng and cramm ng and that it's
still going on in tel ephone is outrageous. This is
absolutely outrageous. Wy does it happen? Well, for
t hose of you that have foll owed the debate at the
Federal Conmuni cations Commi ssion, for exanple, there's
all kinds of arcane argunents, froman antitrust point
of view, should we require a witten -- the necessity of
a witten slip before giving change? Well, if we do,
that inhibits new entrants comng in, it stifles
conpetition, so we better not do that. On the other
hand, how do we involve cheating. The Federa
Communi cati ons Conm ssion -- finally they adopted a half
way neasure, they would not even adopt a rule that says
a slammer can't get paid until this year. |Isn't that

sort of fundamental stuff?
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NEW SPEAKER: It's been stayed.

MR HIRSCH |'msorry?

NEW SPEAKER: It's been stayed.

MR. HHRSCH. It's been stayed.

(Laughter.)

MR. HHRSCH. | nean, unless |'m m ssing
sonething, if you didn't sign up with sonebody and they
charge you, basic American contract |aw says you don't
have to pay.

MS. ALEXANDER: That's right.

MR. HI RSCH. You know, as ny eight-year-old
daughter used to say, "Dah."

(Laughter.)

MR. HIRSCH: But for sone reason we're stil
caught in this regulatory environnment that doesn't
recogni ze a certain truth. One nore comment. File rate
doctrine. Now, |I'mhardly the right person to talk about
this, but I will say this nuch, with the filed rate
doctrine involved for the purpose of ensuring that the
regul atory process was preserved. So, we had a rate
hearing, a rate was set, nobody was supposed to go in
t he back door and try to challenge it. What's nore, it
has a certain fairness conponent, if one person is
charged a rate, then everybody ought to be charged the

rate in a regulated industry. But nowadays, in
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tel ephone, for exanple, when anybody can charge any
price they want, if you file that rate, the argunent is
it's too bad. If I |lie about it, if I don't tell you
the extra $3 a nonth or the extra $6 a nonth, it doesn't
matter. |'m protected because | filed this piece of
paper that 12 people in the world have actually read.
It's a bizarre interpretation, and | don't think the
courts have yet told us what direction they're going to
go in this new environnent, but it's another exanple
where menbers of regul ated i ndustries necessarily want

t he best of both worlds. They want regul ation when it
hel ps, and they want conpetition when it hel ps, as

well. It seenms to ne those in |aw enforcenent really
shoul d have one goal, and that is to be sure that the
public, the people that buy this stuff, get told the
truth and are treated fairly. Once again, this is not
rocket science. Maybe we should get back sonetinmes away
fromthe conplexities and the thousands of pages of

rul es and regul ations. And by the way, | notice, G na
that even the FTC schedule for this event had to be
publ i shed in the Federal Register. | -- and back to
sonme common sense ideas, you know, common sense can be
overrated, but then again, we often all get too close to
the forest and sonetimes m ss the trees.

Thank you.
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(Appl ause.)

MS. HOMRD: Thank you, Al an.

Next we will hear from Peter Zanobre who is Vice
Presi dent, General Counsel and Secretary of
GreenMountain.com fornerly G eenMuntain Energy
Resources. He was al so previously General Counsel at
Gr eenMount ai n Power Corporation, not the same as those
as, a small Vernont investor owned electric utility. He
was al so special counsel to the Vernont Departnment of
Public Service and the Vernont Public Service Board for
five years.

Pet er ?

MR. ZAMORE: Thank you, G na, and | appreciate
havi ng the opportunity for being the token marketer here
on this panel of consumer advocates. | want to nove
this podiuma little bit over. W'Il see how it goes.
| want to talk a m nute about my conpany before | get
into what we think are a couple of nore inportant
consuner protection issues. GreenMuntain.com and we
have gone through a nane change. We were GreenhMuntain
Ener gy Resources, and to nmake it a little nore
confusing, our electricity products are under the brand
name Green Mountain Energy, but we are nmarketing
electricity primarily to residential consunmers in

der egul at ed mar ket s.
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Ri ght now we're focused on California and
Pennsylvania. W'd like to go into New Jersey, we've
got alittle problemwth sonme of the requirenents that
they've put in place that I'll describe in a mnute we
sell electricity products featuring renewabl e resources,
including -- like Jan Hanrin -- wind, bio mass, |andfill
gas, a little bit of solar, and also sone of our
products includi ng nonrenewabl e resources, including
| arge scal e hydro, including natural gas, are
el ectricity products, the environmental attributes go
into the regional grid. W don't claimthat the sales
go directly to the consuners' hone.

We have engaged in extensive marketing, not only
to create brand awareness and to create awareness of our
conpany, but nore inportantly, to be able to help create
a new product category. |It's a crazy product category
called Green Electricity. It's like a VCR, it's like a
mnivan. It's a paradigmthat consuners have to get,
and it's been a real struggle to do so, especially so
when we're tal king about a product whose benefits accrue
al nost exclusively to society at large and not to the
pur chasi ng consunmer, and al so because the manufacture
and transport of this product are so incredibly
I nt angi bl e.

So, we've tried to be creative in communicating
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with consuners to identify the environnental problens
relating to the generation of electricity. W've tried
to catch their attention through rock concerts,
bal | oons, presence at events and nore traditional forms
of marketing.

We' ve been an active participant in proceedi ngs
t hroughout the country that have consi dered opening up
their markets to electricity conpetition, and two of the
nmore significant consuner protection issues that | want
to spend a little bit of time on are the docunentation
or verification that should be required to denonstrate
that a consuner is consenting to switch suppliers, a
sl amm ng issue, and also the issue concerning |licensing
or bondi ng.

When we tal k about switching, we're really
tal ki ng about slamm ng, and so the question really is is
slanm ng an issue in the deregul ated electricity
mar ket? Well, we don't have much information yet.
We're still too early into the history in the
el ectricity side to know. There have been a coupl e of
proceedi ngs i n Pennsylvania, but we really don't have
conprehensi ve statistics yet recorded on consuner
sl anm ng conplaints on the electric side, as we do on
the tel ecommuni cations side.

Il will junp on the band wagon and criticize what
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has gone on in the tel ecomunications side. 60,000
conplaints to state and federal regulators |ast year
slanm ng conplaints, that's not a good situation, and
it's particularly problematic with the smaller
operators. The | arger ones have sl amm ng conpl ai nt
rates of 0.1 conplaint per mllion dollars in revenues.
The smal | er operators have conplaint rates that are a
t housand tinmes above that. So, there is a huge

di sparity in the records of the various conpani es.

The point | want to stress is that there are at
| east two significant differences between
tel ecommuni cations and electric, and time will tell
t hrough experience whether these differences prove out.
We think that they do.

The first is that unlike tel econmunications
switching, on the electric side, you have to produce a
pi ece of nonpublic information. You've got to produce
an account number, and that's not a public -- public
information. On the tel ephone side, all -- your account
numbers, your telephone nunber, you can get that any
number of ways publicly. It's not private. So, that is
one specific check on unauthorized sw tching.

The second one that has been adopted in
Pennsyl vania and California and that we support is a

concept that's been borrowed from honme solicitation
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sales, from second nortgage financing and ot her areas,
which is to have a three-day right of rescission after

t he consunmer signs the agreenent or gets all the terns
and conditions, has a conpl ete understandi ng of what the
deal is before they're finally commtted.

So, we believe that these two are fairly
significant changes and that as a result we are hopeful
that the issues will not be as significant on the
electric side as they have on the -- been on the
t el ecomuni cati ons side:

So, what should be required? W believe there
shoul d be verification coupled with potenti al
sanctions. The verification should include that there
shoul d be no switching unless there's provision of
nonpublic information. In terms of what the specific
verification is, it should be tailored to the nmedi um
that is used for signing up, and this is a very
I mportant point.

When a consuner contacts a supplier by
tel ephone, it is a real burden if you then have to tell
a consuner, Well, you have to actually provide us
i nformati on through another medium through a witten
agreenent. |If a consuner contacts us through the
Internet, it is a real burden if we have to turn around

and say, No, we need to have you call in a special 800
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number or a third-party verify.

Consuners are difficult to get in contact wth,
especially a second tinme around, and it's inportant to
be able to conplete the piece of work through the sane
medi um t hat they have contacted us for. So, we believe
strongly that for the verification, that for sw tching
by tel ephone, either in-bound or out-bound, that it
should be a -- it can be by tel ephone, which can be
recording the conversation or it can be third-party
verification.

For witten sign-ups, it's fine to have a wet
signature. And/or the Internet, that -- what should be
appropriate is for a requirenment that the consunmer click
on a screen in which it's made clear that the custoner
is actually engaging in the act of swtching.
California just adopted a new statute that will be going
into effect January 1st that permts for Internet
Si gn-ups, avoids the requirenment that was in place of
having a third party-verified tel ephone call, which was
very difficult.

We also think that there should be a rescission
right and that between the rescission right, the
nonpublic information and the verification consistent
with the mediumused to sign up, that these ought to be

sufficient to have reasonabl e protecti ons agai nst
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sl anm ng.

And finally, we do support fines and potenti al

i cense revocation if there are a pattern of abuses in
the slammng. As to state |licensing requirenments, which
is the other area | want to discuss, our context is that
we are a start-up conpany. W don't have a utility-Ilike
bal ance sheet. W don't have an investnent grade, and
that we provide residential service with dual billing.
And just so we're understandi ng what dual billing is,
t hat nmeans that we bill for the energy portion of the
service. The utility still bills for the distribution
pi ece and the stranded cost and ot her charges that may
be required.

The reason why we do that is that if we have the
di stribution revenues flow through our conpany, there
woul d be a legitimte need for significantly increased
security requirenents, and we have chosen not to
undert ake those security requirenments but instead have
dual billing.

The context is you have state interests for
screeni ng out casual operators. California opened their
doors initially, and there were a ton of fol ks that
signed up, | forget how many, but | think it was on the
order of a thousand signed up initially to provide --

registered with the state to provide service with -- in

For The Record, |Inc.
wal dorf, Maryl and
(301)870-8025



532

California. So, there's a -- there's an interest in
screeni ng out casual operators, there's an interest in
assuring that tax revenues, gross receipts tax, sales
tax or whatever are collected. There's an interest in
avoi di ng power supply default, which can be a
significant issue for the nmarketers. W' ve got an

I nterest in avoiding undue adm nistrative burdens, and
we've got an interest in avoiding undue financi al
burdens, which again, for start-up conpani es, can be
pretty significant.

So, what do we think is reasonable in this
regard? We think clearly there should be provision of
background information on the conpany, on the principals
of the conpany, on the technical requirenments to provide
service. W support the notion of sonme base |evel of
security for all operators to cover the cost for the
state to do its investigating and to screen out those
who are not really interested in providing service in
the state. We support the notion of providing security
in some form cash, bond, letter of credit or whatever,
to assure that the state gets its tax revenues, but the
anount of that security has to be sized by reference to
the | ag between the tine that we get the tax revenues
and the time we pay it back to the state and the anopunt

t hat m ght be passing through our hands. And finally
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and nost inportantly, we believe that the power supply
ri sk should be addressed through standard counter-party
security neasures at the power pool |evel rather than at
the retail level, and that's fairly inportant for us, is
to let the systemwork at the power pool level, |let them
work it out, not have a separate |ayer of financial
requi rements in the event that those requirenents on the
power pool |evel prove insufficient.

Just a note on that, this is one of the two
i ssues that -- three issues, excuse ne, that have caused
us to decide for now not to enter New Jersey, is the
| evel of financial security that has been required and
al so the requirenent in New Jersey of a wet signature
for all sign-ups, which we believe is burdensone for us
and results in a significant attrition in the amunt of
customers who will actually sign up.

| want to talk briefly about other consuner
protection issues affecting marketers. It's inportant,
and this is the third issue for us in New Jersey, it's
really inmportant for the state to have a good, solid,
conprehensi ve consuner education program This is a
brand new market that's opening up, and consuners have
to hear fromthe state, not fromthe utilities, not from
the marketers, but fromthe state what's going on, and

not just about the rate cuts that nmay be in place, but
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t hat choice is happeni ng and what choi ce nmeans, that
reliability is not going to be affected. How you go
about inform ng yourself about the various conpetitive
entrants, about the various offers, and the process for
signing up and what the consunmer's rights are. These
are inportant pieces of information for the customer to
have in order to get confortable with this concept of
choice in the electric industry.

We also think it's inportant to have strong
protections agai nst potential affiliate abuses, and the
di scussion this nmorning, one thing that | want to remark
on is that there was a | ot of conversation on the cost
side of preventing cross-subsidies and the type of
regul ation that econom c regulators are very confortable
with; that is, allocating costs -- book costs or
what ever .

What is inportant to us, as nuch as the cost
side of things, is on the revenue side of things, and by
that | mean our ability to attract custonmers and the
difficulties we have when we are conpeting agai nst
i ncumbent affiliates or affiliates of incunmbent
utilities that share the nanme of the existing utility.
That can be a real problemfor us to overcone because of
the inplied assurance of reliability, and we feel that

it's very inportant that -- and followi ng on the survey
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this norning that was di scussed of once you have the
same name -- if the affiliate has the same nanme as the
utility, the fact that you say it's not the sane
conpany, it's the affiliate, really doesn't nmake any
difference. |It's that hundred years, it's the
reputation that is really significant to the consuners,
and that is a real burden for us to overcone.

A coupl e ot her issues, privacy of customer
information. We support strong safe guards on that, of
preventing sharing of customer information with third
parties, except to the extent those third parties are
hel pi ng the conpany provide service. So, for instance,
we out-source our billing function, so we need to share
custoner information there. Dual billing, again, it's
i nportant for us to have the ability to have two bills,
one fromus for energy, one fromthe utility for
di stribution service, so that we aren't saddled with
unnecessary financial requirenments.

Two final things I want to nention. Dinnertime
calls, the big issue, one thing California does, which
shoul d be done everywhere, we think, is a do not cal
list. People can get on the list. They won't be
call ed, they get rid of the issue.

Second, aggregation. Aggregation is a good

t hing, but we have to be careful, because if we have an
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aggregation policy where the aggregater automatically
has everyone aggregated within a certain jurisdiction, a
so-call ed opt-out method, then essentially what you have
is the nother of all slams. Everybody's in there unless
t hey take sonme affirmative action to -- to opt out of

t he aggregation, and that, we believe, is inconsistent

wi th custonmer choice.

So, to summarize, significant consuner
protection issues for us are slammng and |licensing. W
believe that there are ways to accommodate the interests
of the state and the new entrants, and we | ook forward
to working with additional states as they open up for
conpetition.

Thank you.

(Appl ause.)

MS. HOMARD: Thank you, we |ike to save the best
for last. So, next is Carole Reynolds fromthe FTC s
Di vi si on of Financial Practices, where she's a Senior
Attorney and Program Adviser. Carole manages the FTC s
Fi nancial Information Program including enforcenent
actions under the Truth in Lending Act and ot her aspects
of the Consuner Credit Protection Act, like retail
credit, vehicle financing and | easing, others. 'l let
you hear from her. Carole.

MS. REYNOLDS: Thank you. Good afternoon, and
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it's a pleasure to have all of you here, including, on
this particular panel at this point in the day.

Before we go on, | have another answer to the
question who are you going to call, and it's the Federal
Trade Conm ssion. We have an 800 nunber set up,
1-877-FTC-HELP, and it's very active, and the Commi ssion
Is very willing to take on calls in this area.

Let me nention that there are -- before | go on
wth specific comments, these comments are ny own. They
are not necessarily those of the Conm ssion or of any
particul ar Comm ssi oner.

In the past few nonths, there have been a nunber
of calls comng into the Conm ssion staff regarding
financial practices issues in this area of electricity

deregul ation. These calls usually start with sonething

that's a very discrete or specific issue. It often
starts with something |like, Ms. Reynolds, | have a
question, | promse you it will only take two m nutes.

45 mnutes later...

What happens is we discover that the issues are
very interrelated, and it's usually not just one issue,
but it spans many, many rel ated i ssues and many, nany
rel ated federal financial requirenents.

It's al so becone quite apparent that there's an

extraordinarily diverse group of players emerging in

For The Record, |Inc.
wal dorf, Maryl and
(301)870-8025



538

this area, |long beyond the generators and the retail

el ectric suppliers, on into the aggregaters, very

di verse marketers, and nany, many types of advertisers
that are entering the scenes. There are al so obviously
many types of issues energing, including issues relating
to out-sourcing or subcontracting of various functions

t hat have previously been perforned by a single entity
or far nore limted entities.

There are also a lot of issues that are arising
in the area of advertising. As | had nentioned to you
before, advertising is a significant area here. 1It's a
very big focus of the Federal Trade Conm ssion
generally, and | suspect will becone a very large focus
in this area, also.

Finally, one of the big issues that we have
heard over and over again has to do with paynent
options, and I'Il nention sone nore of those, but
there's a |l ot of talk going on about creative ways to
enabl e consuners to pay for these new forns of -- or for
t he new types of business that's being generated by al
these different entities, including issues that come in
frommetering and billing services.

So, all of these and other issues are comng in
t hrough nmore and nore calls, and the one thing that's in

common with all of themis this: This area in terns
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bot h of conpliance froman industry side and enforcenent
froma state and federal side involves these diverse
requirenments that need to be considered together, and
the failure to do that can only lead to, | would
suggest, in the future very extensive renedi es that
coul d be applied, and from an enforcenent standpoint, a
fair amunt of enforcenment in this field.

| want to turn to a few exanpl es under the
various statutes and regul ations that are enforced by
t he Federal Trade Conm ssion just to give you sone nore
specifics here. The Truth in Lending Act, as has
al ready been mentioned -- and it's inplenenting
Regul ation Z, which is actually witten by the Federal
Reserve Board -- is thought of primarily as a disclosure
statute, which it is, but it does not just apply to
creditors. It also applies to advertisers of financing
terms, and there are apparently a lot of very diverse
financing plans that are being considered right now,
i ncludi ng the issuance of credit cards, the issuance of
charge cards, and the devel opnent of open-end billing
prograns.

| know when doctors and dentists and nedi cal and
dental clinics started getting into this area, people
| ooked and said, Well, the Truth in Lending Act couldn't

possi bly apply to this area, because that only applies
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to soneone |ike a bank, doesn't it? Answer, no, no

way. It applies to those who issue credit and al so, as
| mentioned, to advertisers, and there are sonme diverse
prograns that are being considered now. So, nmany new
entities mght be covered by these rules. They may be
covered by all of these billing rules, all of the error
resolution rules, disclosures, in many different fields,
including in the applications, in the solicitations that
we have been tal ki ng about that nmay be com ng out from
many ki nds of marketers, people who may not realize that
they are covered by these rules but, indeed, are.

By the way, let ne nention that there are nodel
forms in this field for people who are devel oping or are
first going into this area and do not have the
background yet to develop their own forns. There are
nodel forms fromthe Federal Reserve Board that make
life a |ot easier for anyone who's forging into this
field. Those are also found with Regulation Z at the
end of the regulation, and there are commentaries --
there is a very extensive comentary by the Federa
Reserve Board, an official staff comrentary, that al so
can nmake life a lot sinpler for people.

The Federal Trade Conmm ssion has a manual, How
To Advertise Consunmer Credit, which you can find on our

website -- by the way, | have to make a plug for that,
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too, www. ftc.gov, which basically runs through the
advertising requirenents in a very clear and succinct
manner .

In addition to the credit area, there are
paynment options being considered in the electronic fund
transfer area. These can involve not just financial
institutions, who you may think are normally covered by
the Electronic Fund Transfer Act, but people who are
honori ng and issuing debit cards. It does not take the
bank or savings association to be covered by these
rules. It's far nore diverse than that, and, in fact, |
have had sone di scussions with people who are
considering getting into this field regarding the usage
of debit cards. | strongly recomend -- | strongly
advi se that people consider |ooking at the Electronic
Fund Transfer Act and Regul ation E for anyone who is
consi dering that particular option.

There are a lot of rules, as well, under the
Equal Credit Opportunity Act and Regulation B. There's
a very broad prohibition here against discrinnation,
very broad, enforced by the Federal Trade Comm ssi on,
and there are also rules pertaining to the issuance of
notices, both for actions that are taken and for adverse
action.

The Commi ssion recently also held a workshop on
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credit scoring, and the transcript fromthat is
avai |l abl e on our website. | also recommend that to you,
for guidance in this area. There is a manual that is
i ssued by the Conm ssion also, " How To Wite Adverse
Action Notices", -- if you consult this, it sinplifies
life in terns of people just starting to get into this
field. These rules have already, in the equal credit
opportunity area, been applicable to this area, but nore
of themw || becone applicable, because there was a
partial exenption that applied primarily to record
retenti on and sone issues concerning marital status.
Al of that will disappear now with the deregul ation
that's going on. ECOA is a little different in this
respect. The Truth in Lending Act had, for exanple, a
nore extensive exenption that is also rapidly becom ng a
casualty of deregul ation, but ECOA has |argely been
applicable already with certain exceptions that will now
pretty nuch fade fromthe | andscape. So, there has to
be broad conpliance with these very inportant rules.
There are other statutes that | think you should
be aware of, that the Comm ssion is very active wth,
the Fair Credit Reporting Act, which does not solely
apply just to consunmer reporting agencies or to credit
bureaus, the sinple lay | anguage term It also applies

to users of information, of credit report information.
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It's applied to those for quite a while, but nowit also
applies to furnishers of credit information, and there
Is a very strong accuracy mandate now. Entities that
are in this area or entering this area need to be aware
of this, because you could very well have liability in
this field.

The Fair Debt Collection Practices Act is
anot her requirenent that many people think, Oh, that
coul dn't possibly be applicable to what |I'm doi ng here.
" mnot a debt collector, and I'm not planning on having
a debt collector. WeIIl, not quite, because first of
all, if entities start using debt collectors, of course,
that woul d becone applicable, but it can also apply in
ot her circunstances -- for exanple, to creditors that do
not collect in their own nane and start collecting in
anot her name, and we've actually seen sone instances of
that. So, in this field, it could very well affect what
you in the industry are doing and others who are
enforcing are | ooking at.

Let ne give you a few other exanples that have
-- sonme of which have been nmentioned previously and
others haven't. The Credit Practices Rule, this is an
FTC rule, and it prohibits -- it applies to certain
| enders and it applies to certain installnment -- retail

install ment sellers, but it prohibits wage -- certain
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wage assignments; it prohibits pyram ding of late
charges; it requires certain notices regarding
co-signers; and there is really no reason why as we nove
further into deregulation these requirenments could not
as well be applicable to this field.

The Tel emarketing Sal es Rule, which was
menti oned, and the Comm ssion has a manual on this, "
The Tel emarketing Sales Rule", which is up on our
website, is also a series of requirenents that, |
believe, in fact were nentioned regardi ng these phone
calls comng in at the dinner hour. There are cost
di scl osures and a nunber of very significant
prohi bitions that would be covered by these rules, and |
strongly recommend that you take a |ook at those if you
are either in this area already or are thinking of
getting into this area.

And the Federal Trade Comm ssion Act itself,
whi ch prohi bits, anong other things, deceptive
practices. |'msure you all know that the Conm ssion is
very active here in many respects, not just in
advertising. There's a |ot of potential for issues
here. Let nme just raise one, and that is the issue of
cost savings. | heard sonme discussions about this
during the conference, cost savings, how much nore

advantageous it will be to go with our plan instead of

For The Record, |Inc.
wal dorf, Maryl and
(301)870-8025



545

anot her entity's plan.

Wel |, cost savings, depending on how they are
presented to the public, may very well have deceptive
aspects to them and certainly these are areas that
we' ve | ooked at in other contexts, other industries, and
| strongly recommend consi dering any statenments about
cost savings very cautiously before using them

The Door-To-Door Sales Rule is yet another rule,
anot her Federal Trade Conm ssion rule that could very
wel | be applicable to this area, and it involves sal es,
| eases, rentals of consuner goods, $25 or nmore, and this
occurs at a place other than the place of business of
the seller. Mst commonly, the buyer's residence, but
not necessarily just there. It could be at a facility
that's rented or used for a short time and certain other
areas. The Door-To-Door Sales Rule is certainly one
that we could conceivably see a fair anount of activity
in the future.

Al t hough we don't really have tinme to go into,
in detail, privacy in this particular workshop, | do
want you to be aware, if you're not already, that this
is an area of great concern at the Comm ssion right
now. There was a report to Congress in June of 1998,
anong a | ot of other things that are going on at the

Comm ssi on, Privacy On-line: A Report To Congress"”,
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whi ch you may want to peruse and | ook through. |'msure
it wll have information that would be relevant to the
deregulation in this field.

It's also avail able through -- you can track it
t hrough our website, as well.

Finally, let me nention issues of slanmm ng and
cramm ng. You have heard about proposals fromthe
Adm ni stration on this for express authority to the
Comm ssion. Crammng already is in other fields, the
t el ephone field, for exanple, an issue of great
conplaints at the Comm ssion. | am hopeful that it
won't -- you won't see the problem here, but
unfortunately, it sounds |like fromwhat we've been
hearing and what |1've read in this field and ny
di scussions in this area that it's yet another area that
could be fraught with problens in this -- pertaining to
cramm ng and sl amm ng, and Section 5 of the Federal
Trade Conm ssion Act certainly is one that could be
i nvol ved in enforcenent in that area.

In closing, let ne just nmention that | think the
way to ensure both conpliance fromthe industry
standpoi nt but also to assure enforcenment from states
and fromthe federal side is to |l ook thoroughly at the
I ssues that cone in; issues that sound |ike they involve

only advertising may often involve billing and other
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i ssues if you |l ook far enough behind them and the

ability to fully take care of the problem if you wll,

or to solve, if you are fromthe conpliance standpoint, to
elimnate liability up front, is to look at this very

t horoughly and very fully.

| appreciate the opportunity to talk with you
all today, and | assune there will be tine for questions
NOW.

M5. HOMRD: Thanks, Carole.

(Appl ause.)

MS. HOMARD: We do have about five minutes for
questions, if anyone has any.

If not, there -- | did have one question |
wanted to ask about one thing no one nentioned, | think,
is uni form business rules. There are a nunber of groups
t hat are studying uniform business rul es and what shoul d
go in them and | wondered if any of you have any views
on whet her they are valuable, what are the npst
I nportant things that should go in them and how should
t hey be enacted, whether by voluntary industry action or
at the regional or national |evel regulatory.

MS. ALEXANDER: [|'Ill give a quick response to
t hat .

Uni form busi ness rules is another termfor the

i censi ng and consuner protection rules that nost states
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have adopted. It mght also refer to the nethods of the
-- how the supplier interacts with the | ocal
distribution utility in terms of transmtting custoner
enrol Il ment information and the kind of electronic
interface that is being devel oped in nost of the states
to effectuate enrollnent and billing and various
transacti ons between those two entities.

But nost of the states have adopted a
di scl osure, a custonmer information rule and |icensing
rule, a rule about slanmm ng and vari ous other consuner
protection rules, and it's often just |abeled Consuner
Protection Rule, and they are the various codes of
conduct that govern the suppliers' interaction with the
custonmer. Then there are other sets of rules that the
Conmm ssi on has adopted with regard to regul ating the

suppliers' interaction with the utility, and maybe

that's the business rule that you' re tal king about. [|'m
not sure.

MS. HOMRD: Well, | think -- | believe the --
there's EEI is nmaking a study of -- | think it's nore

i ke best practices in an effort to make them uniform
because there's a perceived benefit by having things
uni form whether it's on a national or a regional
basis. There's a group called Coalition for Uniform

Busi ness Rul es, and the National Energy Marketers
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Associ ation, as well as NARUC, are all |ooking at this
I ssue, sO --

MR. ZAMORE: Yeah, | can make a brief comment.
We are involved in the UBR process that's going on right
now and which are in the final stages of putting
toget her some uni form business rules that we really
support. 1'd also like to say that early on in
California, it was very difficult getting the rules
reasonable relating to transfer of data anong the
utilities and the new entrants. The utilities'
information systens were not set up to accommpdate
conpetition, and we struggled quite a bit in getting the
rules right so that we could bill sinultaneously with
the utility and have the data fl ows work properly. It's
-- we've been working on it in Pennsylvania and ot her
states, and things are becom ng nore uniform but that
is a tremendous aspect of our business and the
tremendous | evel of data interchange that nust happen in
order for conpetition to occur.

MR. SEDANO. Aside fromjust agreei ng what
Bar bara said, concerning interstate interactions, we
have a good rel ati onship anong the New Engl and
regul ators, and things |ike these are very easily
di scussed anong the New Engl and regul ators, and | guess

what marketers should be encouraging is for states to
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talk with each other in that way. W' ve nmade terrific
progress on the label in New England. | think there is
-- all of us in regulatory business appreciate that
confusion can be mnimzed, if we can cone to sone
consensus about interstate rules. So, we already have
i ncentives to do that, and | think sonetinmes we have to
be rem nded. Sone states don't have the kind of
rel ati onshi ps that we have in New England to deal wth
their regional colleagues, but I think that that's
per haps sonmet hing that nmarketers can encourage,
especially in those regions where those rel ati onshi ps
al ready are working very well

MS. HOMRD: |If there are no other comments, |
think we're out of time. Thank you to the panelists for
sone great presentations and thank you all for com ng
very nmuch.

(Appl ause.)

(Wher eupon, at 4:45 p.m, the workshop was

concl uded.)
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