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Thi s menorandum responds to your request for advice on
whet her Corp. Taxpayer may deduct conpensati on expenses
attributable to stock options it awarded to expatriate enpl oyees
of its foreign subsidiaries as a business expense under section
162 of the Internal Revenue Code. The advice rendered in this
menor andum i s conditioned on the accuracy of the facts presented
to us. This nmenorandum shoul d not be cited as precedent. This
advice was informally coordinated with the International, Tax
Exenpt and Government Entity, and |Income Tax and Accounti ng
Associate Ofices of the Chief Counsel and these offices
informally concurred with our advice. Prior to issuance, this
advice was formally reviewed by the National Ofice.

LEGEND

Corp. Taxpayer
Year 1

Year 3

$A

$B

$C

| SSUE

1. Whet her section 83 overrides the “direct and proxi nate
benefit” exception to the general rule that a parent
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may not deduct the ordinary and necessary trade or
busi ness expenses of its subsidiary?

2. Whet her a parent nmay deduct conpensation expenses
attributable to stock options it awarded to expatriate
enpl oyees of its wholly owned foreign subsidiaries as a
busi ness expense under section 1627

a. Whet her royalties paid by a subsidiary to a parent
are a direct and proxi mate benefit to the parent
or an indirect benefit that inures to a parent
conpany when its subsidiary perforns successfully?

b. Whet her the services of a subsidiary s enpl oyee of
pronoting and protecting the parent’s brands,
trademar ks, and reputation are direct or indirect
benefits to the parent?

CONCLUSI ON

1. Section 83 governs a section 162 deduction in the
situation where a parent grants stock options to the
enpl oyees of its subsidiary and there is not a "direct
and proxi mate benefit" exception to the application of
the specific rules of section 83.

2. Royal ti es and an expatriate enpl oyee’ s services of
pronoting and protecting the parent’s brands,
trademar ks, and reputation are the type of general and
i ndirect benefit which obviously inures to a parent
corporation when one of its subsidiaries successfully
perfornms its functions, and therefore, does not satisfy
the requirenents of section 162 or the exceptions
carved out by the case | aw.

FACTS

is a US. corporation that files consolidated
returns as the common parent for its affiliated group. For the
t axabl e years t hr ough , i nclusive,
granted stock options to expatriate enployees of its foreign
subsi diari es and cl ai ned deductions on its incone tax returns for
the exercised stock options. For that sane period, the expenses
for the actual salaries and bonuses paid to these expatriate
enpl oyees were paid by the foreign subsidiaries, stated on their
books and records, and clai ned as deductions on their tax
returns. did not claimany deductions for the
sal ary or bonuses paid to these expatriate enpl oyees.
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stated that the conpensation paid to the
expatriate enpl oyees is conposed of three conmponents, salary,
bonuses, and stock options. further alleges that
sal ary and bonuses are based on the enpl oyee’s perfornmance in
increasing the foreign subsidiary’s net incone and the stock
options are awarded based on the enpl oyee’s performance in
i ncreasing the overall success of , 1.e.
i ncreasing royalty inconme. However, has no
records allocating the tine spent and the costs incurred between
the various alleged activities and it has not presented any
evidence in support of its allocation for those all eged benefits.

During the period at issue, cl ai mred deducti ons
for stock option expenses in the anount of approximately . The
forei gn subsidiaries paid royalties for use
of brands and trademarks. The subsidiaries also
pur chased t he from for
use in the manufacture of its products. only

claimed a deduction for stock options it awarded to expatriate
enpl oyees of its foreign subsidiaries that had U S. soci al
security numbers.

LAW AND ANALYSI S

Rel ati onshi p Bet ween Section 83 and Section 162

Section 83 determ nes when a transfer of property in the
connection with the performances of services is taxable to a
service provider. Property for purposes of section 83 includes
all real and personal property other than noney or an unfunded
and unsecured prom se to pay noney or property in the future.
Treas. Reg. 8 1.83-3(e). The nost common types of property
covered by section 83 are stock and non-statutory stock options.

Section 83(h) and Treas. Reg. 8 1.83-6(a)(1l) provide that in
the case of a transfer of property under section 83, the person
for whom services were perfornmed shall be allowed a deduction
under section 162 equal to the anmount included in the gross
i ncone of the person who perforned the services, but only to the
extent that such amobunt neets the requirenents of section 162.
See also Treas. Reg. 8 1.83-6(a)(2). Furthernore, Treas. Reg. 8
1.83-6(d) provides that if a shareholder of a corporation
transfers property to an enpl oyee of such corporation in
consi deration of services perfornmed for the corporation, the
transaction shall be considered to be a contribution of such
property to the capital of the corporation, and i nmediately
thereafter a transfer by the corporation of the property to the
service provider.
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Even though, as discussed in detail below, Young & Rubicam
Inc. v. United States, 410 F.2d 1233 (C. . 1969) and severa
ot her cases have held that under uni que and conpelling
ci rcunst ances, a section 162 deduction may be all owabl e by a
parent if it pays the subsidiary s business expense for its own
direct and proxinmate benefit, there is not a "direct and
proxi mate benefit" exception fromthe application of the specific
rul es of section 83. Thus, section 83 overrides section 162 in
the situation where parent grants stock options to the enpl oyees

of its subsidiary. Therefore, transfer of its
shares to the enployees of its subsidiaries should be treated as
if had made nondeducti bl e contri butions of

such shares to its subsidiaries’ capital upon the exercising of
the non-statutory options. To the extent allowed under the rules
of section 83(h) and the regul ations thereunder, the subsidiaries
are entitled to a section 162 deduction associated with the
options. Although, section 83 overrides the “direct and
proxi mate benefit” exception to a section 162 deduction in
situation, we will analyze the facts of this case
under that exception

Section 162

Section 162(a) allows a deduction for ordinary and necessary
busi ness expenses, including a reasonable allowance for sal aries
or other conpensation for personal services actually rendered.
Treas. Reg. 8 1.162-7 specifies that stock options awarded to
enpl oyees will constitute allowabl e deducti ons when such paynents
are made in good faith and as additional conpensation for the
services actually rendered by the enpl oyees. Business expenses
whi ch satisfy the ordinary and necessary expense requirenents of
section 162 are deductible if they are “proximately connected to
t he busi ness of the taxpayer claimng deduction.” Eustice, Tax
Probl ens Arising From Transacti ons Between Affiliated or
Control |l ed Corporations, 23 TAX L. ReEV. 451, 475.

The basic tax rule is that a parent and its wholly-owned
subsidiaries are treated as separate entities no nmatter how
closely affiliated. Generally, the courts have held a parent may
not deduct the expenses of its subsidiary, even though those
expenses woul d ot herwi se be ordinary and necessary trade or
busi ness expenses. Interstate Transit Lines v. Conm ssioner, 319
U S. 590 (1943); Deputy v. Dupont, 308 U. S. 488 (1940). The
concept is that the paynent by the parent to cover such expenses
is related to the business of the subsidiary and not its own
busi ness, and as such is not deductible by the parent. Interstate
Transit Lines, 319 U S. at 594; Young & Rubicam 410 F.2d at
1238-39; Col unbian Rope Co. v. Conm ssioner, 42 T.C. 800 (1964).
This rule was designed to prevent the nmenbers of a controlled
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group fromvoluntarily shifting expenses anong thensel ves in
order to maxi m ze favorable tax consequences. National Carbide
Corp. v. Conm ssioner, 336 U S. 422, 434-36 (1949).

However, the courts have carved out a narrow exception to
the general rule. Under unique and conpelling circunstances, a
section 162 deduction may be all owable by a parent if it paid the
subsidiary’ s business expense for its own direct and proxi nate
benefit or was incurred by the parent with the underlying
not i vating purpose of protecting and pronoting its own business.!?
Young & Rubicam 410 F.2d at 1238-39; Lohrke v. Conm ssioner, 48
T.C. 679 (1967); Colunbian Rope, 42 T.C. at 815-16.

For the exception to apply, a parent nmust prove that each
i ndi vi dual performed specific services clearly for the parent’s
own direct and proximate benefit. I.R C 8§ 162(a); I NDOPCO, Inc.
v. Conmm ssioner, 503 U S 79, 84 (1992); Wl ch v. Helvering, 290
U S. 111, 115 (1933); Young & Rubicam 410 F.2d at 1239. \ere
the parent has proved, in detailed rather than sinply general
terms, that an individual was involved in this kind of activity,
a deduction by the parent for the conpensation paid for these
activities is allowable. Colunbian Rope, 42 T.C. at 815-16. A
taxpayer is required to keep adequate records sufficient to
enabl e the Conmmi ssioner to determ ne the taxpayer’s correct tax
ltability. 1.R C. 86001; Menequzzo v. Conm ssioner, 43 T.C 824,
831 (1965). In the absence of persuasive corroborating evidence,
the Comm ssioner is not required to accept the self-serving
testinmony of interested parties. Bose Corp. v. Consuners Union of
U.S.. Inc., 466 U.S. 485, 512 (1984).

In this case, has not provided any detail ed
proof that the expatriate enpl oyees perforned specific activities
directly for its benefit. It has relied entirely on generalized
statenents as to what the overall benefits were. Therefore, we
do not believe could neet its burden of proof and
establish that it is entitled to deduct any part of the exercised
stock options as its own expense. Nonetheless, we wll analyze
whet her general i zed argunent woul d neet the
“direct and proximate benefit” exception.

1'W note that this “unique and conpel ling circunstances”
doctrine is a judicially devel oped rule that has no specific
support in the statute, the regulations, or the |legislative
hi story of section 162. The courts have sporadically applied the
doctrine, and no definitive set of criteria for invoking the
doctrine has energed fromthe case | aw.
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First Arqunent - Awar ded St ock Options to the
Expatri ate Enpl oyees for | ncreasing Royal ty
| ncone

A parent may claima 162 deduction for conpensation it paid
to enpl oyees working abroad at its foreign subsidiaries if the
parent proves that the specific services rendered by each of the
enpl oyees were perforned for the parent’s direct and proxinate
benefit. Young & Rubicam 410 F.2d at 1238-39; Col unbi an Rope, 42
T.C. at 815-16. The general and indirect benefit which obviously
inures to a parent corporation when one of its subsidiaries
successfully perfornms its functions does not satisfy the
requi renents of section 162. Young & Rubicam 410 F.2d at 1238-
39; Col unbi an Rope, 42 T.C at 815-16. Moreover, a parent cannot
claimas its own expense, conpensation paid for activities
connected with the day-to-day operation of the subsidiary’s
busi ness. Young & Rubicam 410 F.2d at 1239; Col unbi an Rope, 42
T.C. at 815-16. Any benefit to the parent fromthese activities
cannot be considered proximate and direct to its own business,
and therefore, these expenses are not allowabl e deductions under
section 162. Young & Rubicam 410 F.2d at 1238-39; Col unbi an
Rope, 42 T.C. at 815-16. Thus, a parent ordinarily may not
deduct conpensation paid by it to the enployees of its wholly
owned subsi di ary, even though the indirect benefit of their
services inures to the parent as sol e sharehol der of the
enpl oyer. Young & Rubicam 410 F.2d at 1238-39; Col unbi an Rope,
42 T.C. at 815-16. However, where an enpl oyee perforned services
proxi mately and directly benefitting both the parent and the
subsidiary, a reasonable allocation to determ ne the parent’s
deduction should be nmade. Young & Rubicam 410 F.2d at 1238- 39;
Col unbi an Rope, 42 T.C. at 815-16. Again, has not
present ed any cont enporaneous evi dence that such an allocation
shoul d be made nor how this allocation was nade.

clainms that the direct benefit it received
fromthe rendered services was an increase in both royalty incone
earned fromits subsidiaries and the sal es of
to its subsidiaries. During the period at issue,
received fromits subsidiaries approxi mtely of royalty
i ncome and fromthe sal es of .ot
states it provides its subsidiaries with the raw materials and
the intellectual property (owns the |icensed trademarks, patents,
and copyrights) to produce their products. cl ai ns
that royalties and the inconme from sal es of
are direct benefits to its own business, which are
different than the indirect benefit that inures to a parent
conpany when a subsidiary perforns successfully.
cites as support, Fall River Gas Appliance Co., Inc. v.
Comm ssioner, 42 T.C. 850 (1964), aff’'d, 349 F.2d 515 (1st G r
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1965); Snow v. Commi ssioner, 31 T.C 585 (1958); Fishing Tackle
Products Co. v. Comnm ssioner, 27 T.C 638 (1957); Dinardo v.
Commi ssioner, 22 T.C 430 (1954); Cepeda v. Conmm ssioner, T.C
Meno. 1993-477. Once again, we note that has
not presented any detailed proof that the expatriate enpl oyees
performed specific activities that directly increased

royalty inconme other than their general day-to-day
activities.

In Fall River Gas Appliance, a parent gas conpany paid the
installation, selling and m scel | aneous expenses in connection
with the sal es of gas-consum ng appliances of its subsidiary, a
gas appliance seller. 42 T.C. 850 (1964). The Court found that
t he parent had an exclusive franchise to distribute gas at retai
in the area and it experienced strong conpetition for custoners
fromoil and electric conpanies, which threatened its gas sal es
and the success of its business. The parent endeavored to neet
this conpetition by trying to increase its sales of gas to new
custoners by increasing its subsidiary’ s sales of gas consum ng
appliances. The Court held that the parent had a “substanti al
interest in increasing its own sales of gas, and the expenses
paid by it were intended to pronote its own business wholly apart
fromthat of the subsidiary.” Id. at 858. The Court also held
that the direct relationship between an increase in the parent’s
gas sal es and the nunmber of appliances sold by the subsidiary was
sufficient to allow the parent a deduction. 1d.

In Fishing Tackle Products, a parent deducted reinbursenents
made to its subsidiary for |osses incurred in the manufacture of
a patented fishing rod. 27 T.C. at 641-43. The Court found that
the subsidiary was the parent’s sole source of supply of this
particular distinctive type of fishing rod and the subsidiary
produced such rods for exclusive sale to the parent. The Court
al so found that the parent needed the product of the subsidiary,
wi t hout which the parent woul d have been unable to neet the
demands of its customers, and both its sales and its position in
the industry would have suffered. The Court held that the
paynments were deducti ble as a necessary busi ness expense nmade to
mai ntai n and preserve the parent’s source of supply, wthout
whi ch the parent woul d have ceased operation. 1d. at 644.

In Snow, the taxpayers were partners in a law firmthat
earned substantial fees fromreal estate title work. However,
fees fromsuch work declined for several years. 31 T.C. at 586-
89. To provide an additional source of |egal abstract fees, the
partnership organi zed a federal S& association and agreed to
make good any operating deficits of the association for the
initial 3 years. The Court held that partners paid the deficits
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with the explicit objective of pronoting an additional source of
fees. 1d. at 595.

I n Cepeda, the taxpayer operated a nedical practice called
ECPA. T.C. Meno. 1993-477. Also, Cepeda and other doctors
created an outpatient medical clinic called VSMC. ECPA | eased
of fice space and the use of facilities and equi pnent from VSMC.
ECPA paid sone of VSMC s operating expenses. The Court found
t hat ECPA made the paynents, not to increase the VSMC s profits,
but rather to keep VSMC in operation so that ECPA coul d continue
to earn nedical fees frompatients who were referred to ECPA
because of its access to VSMC. The Court also found that by
keepi ng VSMC i n operation, ECPA was able to avoid incurring the
addi ti onal substantial expense of purchasing equi pnent it had
access to at VSMC. The Court held that ECPA paid the expenses
wi th the underlying notivating purpose of protecting and
pronmoting his own business. |d.

In Dinardo, the taxpayers created a partnership to practice
medi ci ne and organi zed a nonprofit corporation to operate a
private hospital. 22 T.C. at 431-34. The nedical partnership
received fees frompatients referred to it by hospital. The
partnership paid the hospital’s operating deficits to keep the
hospital in operation and to avoid the |oss of nedical fees. The
Court found that the partnership did not pay the hospital’s
operating deficits with the purpose to make profits fromthe
operation of a hospital, and thereby to augnent the partnership
income. Rather, the Court found that the paynents were nmade to
keep the hospital in operation in order for the nedical
partnership itself to earn nedical fees frompatients who woul d
be hospitalized at the hospital, or who would be sent to the
partnership because of referrals fromor access to hospital’s
facilities. 1d. at 435-436.

The above cited cases are distinguishable from
case. In these cases, the parent paid the subsidiary’s

operating costs either to increase, or prevent a substanti al
decrease of, the parent’s own incone derived fromunrelated third
party consunmers or to create an additional source of incone to
suppl ement the parent’s own business inconme. The expenses were
not incurred by the parent to increase the parent’s incone
currently derived directly fromits subsidiary or to make profits
fromthe entity. In case, there is no
conparabl e direct |ink between awar di ng stock
options to its subsidiaries’ enployees and an increase

donestic sal es of consuner products to unrelated third party
consuners. Al so, did not award the stock
options to create an additional source of inconme derived fromthe
subsidiaries. Here, all eges its purpose was to
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increase its royalty and sales income currently earned fromits
subsi di ari es. situation is the nore typical

i nstance of the general and indirect benefit which inures to a
parent corporation when its subsidiaries successfully perforns

their functions, such as with dividends paid to a parent or

i ncreased sharehol der value. The residual benefit to a parent

does not suffice for its clained deduction.

situation is nore simlar to Col unbi an
Rope, where the Court held that a parent corporation was not
entitled to deduct one-half of the salaries and rel ated expenses
paid to enpl oyees of a wholly-owned subsidiary in order to induce
such enpl oyees to accept work in the Philippine Islands. 42 T.C
800 (1964). The Court found that the parent undertook these
paynments sinply to aid its wholly owned foreign subsidiary to
obtain the services of needed managenent personnel. |d. at 815.
The Court stated, a successful operation of the foreign
subsidiary, through the services of such personnel, would
obviously inure to the benefit of the parent corporation, and the
parent’s willingness to undertake this obligation is
under st andabl e, but the paynents could not be construed as the
parent’s own busi ness expense. |d.

Furthernore, in Mensik v. Conm ssioner, the taxpayer owned a
Savings and Loan and paid its advertising costs because the
institution referred its insurance business to him 37 T.C. 703
(1962), aff’d. 328 F.2d 147 (7th Cr. 1964), cert. denied 379
U S 827 (1964). The Court held that based on the taxpayer’s
control of the S&., the taxpayer did not have to incur the costs
in order to secure the additional business. Mensik, 37 T.C at

750-51. Likew se, has absol ute control over its
foreign subsidiaries, which nust follow exact

i nstructions. provides its subsidiaries with the
raw materials and the intellectual property for the products, and
t he subsidiaries nust conformwth producti on
gui delines. The subsidiaries produce and sel

products and pay royalties. There is no

conpeting nmarket for the foreign subsidiaries to obtain the
licensed rights or raw materi al s.

In addition, the cases cited by deal with the
situation, where the parent paid its subsidiary s non-enpl oyee-
conpensati on operating costs, not the conmpensation of its
subsi di ari es’ enployees. Mreover, the cases involved a clear
proxi mate danger to the parent and a paynent made to by the
parent to protect its existing business frominmnent harm None
involved a situation where a parent attenpts to allocate a
portion of its subsidiaries enployees’ conpensation in order to
increase its earnings derived fromits subsidiaries.
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Her e, suppl enent ed t he conpensati on of
certain of its foreign subsidiaries enployees allegedly to
increase its royalties and sales inconme derived fromthose
subsidiaries. There is no clear proxinnate danger to

own business or harmto its relationship with its own
custoners, for which awar ded the stock options to
prevent. only made unsupported all egations that
it mght |ose royalty or sales inconme fromits foreign
subsidiaries if it did not award the stock options to the
expatri ate enpl oyees. has not presented any
evi dence that awarding stock options to its subsidiaries’
enpl oyees woul d prevent a decrease in income or could increase

royalty or sales incone. Moreover
did not offer any contenporaneous proof that it had a
notivating purpose to protect and pronote its own business prior
to incurring the expense of the stock options. Therefore,
“ultimte purpose” in paying the stock options was to

realize a return on its paynent through corporate profits
received fromits subsidiaries. The courts do not allow the
exception to the general rule for this type of notivating
purpose. See e.qg. Lohrke, 48 T.C at 679.

I n case, the stock options were general
conpensati on expenses of a subsidiary for the day-to-day services
of its enployees, which paid to obtain and retain

better personnel for its subsidiaries and any benefit to

was indirect. The royalty and sal es incone
received fromits subsidiaries is the general and indirect
benefit which obviously inures to a parent corporation when one
of its subsidiaries successfully perfornms its functions, and
t herefore, does not satisfy the requirenents of section 162.2
Young & Rubicam 410 F.2d at 1238-39; Col unbi an Rope, 42 T.C at
815- 16.

Second Argunent - Awar ded the Stock Options to the
Expatri ate Enpl oyees for Protecting and Pronoting its Brands,
Tradenar ks, and Reputation

2 The |icense agreenent between and its
subsidiaries is subject to arnms | ength standard under section
482. attenpt to pay portions of the enpl oyee

conpensation of its foreign subsidiaries, the licensees, is in
effect a reduction of the royalty paynents under these
arrangenents. This has the effect of shifting i ncone outside of
the U S. and shoul d have been considered in anal yzi ng whether the
royalties were armis |ength under section 482.
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The courts have al so found that a parent nay deduct the
expenses of a subsidiary if the expenses were incurred by the
parent with the underlying notivating purpose of protecting and
pronoting its own business. Young & Rubicam 410 F.2d at 1241-43;
Lohrke, 48 T.C. at 688; L. Heller and Son, Inc. v. Conm SSioner,
12 T.C. 1109 (1949). In Lohrke, the Tax Court set forth a two-
prong test for determ ning whether a taxpayer falls wthin the
narrow “protect or pronote” exception to the general rule against
a taxpayer deducting expenses incurred on behalf of the business
of another. 48 T.C. at 688. First, the taxpayer nust denonstrate
that its “ultinmate purpose” in paying the other taxpayer’s
obligation was to protect or pronote its own business realizing a
return on its paynent through continued profits in that business,
not to keep the other taxpayer in existence to earn corporate
profits fromthat other taxpayer. Lohrke, 48 T.C at 688; Snow,
31 T.C. at 591. Second, the taxpayer nust al so show that the
expense is an ordinary and necessary expenditure in furtherance
of its trade or business and not in furtherance of the trade or
busi ness of the other taxpayer. Lohrke, 48 T.C. at 688. In
applying the first prong of the Lohrke test, the courts require
that there be a “clear proximate danger” to the taxpayer and “the
need for a paynent nmade” to protect an existing business from
harm Young & Rubicam 410 F.2d at 1243. |If the taxpayer fails
to denonstrate a direct nexus between the purpose of the paynent
and the taxpayer’s business or inconme producing activities then
t he deduction will not be allowed. Lettie Page Whitehead
Foundation, Inc. v. United States, 606 F.2d 534, 538 (5th Gr
1979) .

clainms that it awarded stock options to its
subsidiaries’ enployees to induce the expatriate enployees to
pronote and protect its global-brand, trademarks, and reputation.
clains that this global-brand strategy protected

and enhanced reputati on and goodw ||, which
i ncreased royalty inconme and the sal es of
to its subsidiaries. cl ai ms t hat

its interest in protecting its global-brand, trademarks, and
reputation are at odds with the subsidiaries’ interest in
maxi m zing local profits, and therefore, must
conpensate the expatriate enployees in a manner tied directly to

overal | success, rather than the success of the

subsidiary. Therefore, clainmed that it awarded
stock options to encourage the enployees to act in

interest where that interest mght be in conflict with the
subsidiary’s short termprofit goals. present ed
no evidence to support this claim Neither has it explained why
it did not make such an allocation to the expatriate enpl oyees
who did not receive the stock options.
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argunent inplies that it nmay deduct the
expenses because it was notivated by a purpose to protect and
pronote its own business and its relationship to its own
custonmers. Coulter Electronics, Inc. v. Conm ssioner, T.C Meno.
1990- 186, aff’d. w thout published opinion 943 F.2d 1318 (11th
Cr. 1991); Lohrke v. Conm ssioner, 48 T.C. 679 (1967); L. Heller
and Son, Inc. v. Comm ssioner, 12 T.C 1109 (1949). W do not
believe that the circunstances surroundi ng the deductions clainmed
by are within the narrow exceptions espoused by
the cited cases. These cases involved a clear proxi mate danger
to the taxpayer and involved a paynent nade to protect the
t axpayer’s exi sting business fromimmnent harm Young & Rubi cam
410 F.2d at 1243. None involved a situation where a taxpayer
attenpts to allocate a portion of its subsidiaries enployee
conpensat i on.

Her e, is not faced with clear proxinate
danger to its own domestic business or harmto its relationship
with its own custoners, such as | oss of donestic sales of
consuner products. only clains that it mght |ose
royalty inconme and incone derived from sal es of

to its subsidiaries if expatriate enpl oyees do not follow
its global-brand strategy. Therefore, “ultinmate
purpose” in paying the stock options was to realize a return
t hrough corporate profits received fromits subsidiaries, and was
not to keep its subsidiaries in existence to protect or pronote

own business by realizing a return on its

paynment of the stock options through continued profits from
unrelated third parties. The courts do not allow the exception
to the general rule for this type of notivating purpose. See e.q.
Lohrke, 48 T.C. at 679. Here, was not in inmm nent
harm and did not offer any proof that it had a notivating purpose
to protect and pronote its own business prior to incurring the
expense of the stock options.

Furthernore, there is no need for to award

the stock options to induce the expatriate enployees to foll ow
gl obal - brand strat egy.

subsidiaries and their enployees nmust follow
corporate guidelines as part of their corporate and | egal
relationship with concedes t hat
the subsidiaries and their enployees do not have any discretion
to deviate fromits corporate guidelines on brand goals, product
and service quality, values, or behaviors. The subsidiaries nust
pur chase t he from and
pay royalties for the use of
brands and tradenarks.
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I n case, the stock options were general
conpensati on expenses of a subsidiary. 1In addition,

has not offered any proof that it awarded the stock options
either to prevent proxinmate harmor to protect its own donestic
busi ness from such harm has not offered evidence
that it was threatened with a direct and i medi ate | oss of
donmestic business if the expatriate enployee did not pronote the
“gl obal brand” and keep the “brand pronmise” to the subsidiaries’
consuners. The possibility of any |oss of donestic business to

, If the stock options were not awarded, was renote at

best. The exception adopted by the above cases turns on a
proxi mat e danger or benefit and they generally do not involve
paynents by a parent corporation for the general operating costs
of its subsidiary, and especially not for the conpensation paid
to the subsidiaries’ enployees. paid these costs
primarily to obtain and retain better personnel for its
subsidiaries and any benefit to it was indirect. Colunbian Rope,
42 T.C. at 815.

Shoul d you have any questions regarding this matter, please
contact Keith Doce of this office at

This witing may contain privileged information. Any
unaut hori zed di scl osure of this witing nay have an adverse
effect on privileges, such as the attorney client privilege. |If
di scl osure becones necessary, please contact this office for our
Vi ews.

ROLAND BARRAL
Area Counsel, LNMSB
(Fi nanci al Servi ces)

By:

KEI TH V. DOCE
At torney (LNMSB)



