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INTRODUCTION

This is the case that was supposed to reinvigorate federal antifrust e‘nforéemen‘t directed
toward hospital mergers, It is the case that was supposed to demonstrate that the FTC Staff can
| identify consummated mergers that have had anticompetitive effects. And it is the case in which
Complaint Counsel planned to prove such anti-competitive effects with what it labeis. “direct
evidence”-- rather than a market structure analysis -- with the hope of convincing the Court to
ignore avhalf century of legal precedent requiring proof of a relevant market within which to

. evaluate those effects.

After a two-month trial -- featuring testimony from 41 witnesses and the admission of
more than 1500 exhibifs into evidence -- it is clear that this case is none of those things.
Complaint Counsel failed to prove that the .ﬁve-year old merger between Evanston Northwestern -
‘Healthcare Corp. (“ENH”) and Highland Park Hospital (“HPH”) (the “Merger”) created market
power resulting in anti-competitive price increases.! Experts for the parties agreed that evidence
of a price increase coincident with a merger is not indicati\I/e of market power unless all
competitively benign explanations for the price increase have been eliminated. Complaint
Counsel failed to do this, To the contrary, the téstimony, contemporaneous documents, and
- expert analyses showed that prices under long outdated contracts between Evanston Hospital and

Managed Care Organizations (‘_‘MCO‘s”)2 only rose to competitive levels. These prices increased
-because Evanston Hospital learned at about the time of the Merger -- and with the help of

outside consultants - that it had underestimated the demand for its services. Such a phenomena

! “HPH” refers to Highland Park Hospital; “Evanston Hospital” refers to pre-Merger Evanston and Glenbrook
- Hospitals when referred to in the past tense, and Evanston Hospital alone when referred to in the present tense; and
“ENH?” refers to all three hospitals collectively after the Merger. :

% The terms MCO and payor are interchangeable.



recognized in economic theory -- described as “learning about demand” -- *is simply not the -

concern of antitrust,

Moreover, the evidence showed that the combination of Evanston Hospital with a
financially strapped, community hospital, HPH, resulted in unprecedented improvements in the
quality of healthcare services available at HPH .in Lake C'Ounty, Illinois. These quality
improvements outweigh any purported anti-competitive effects from fhe Merger and, in any
event, it is Complaint Counsel’s burden to show otherwise. Testimony from numerous
physicians, hdspital administr‘a;ors, a nﬁrse, a pharmacist, and from Respondent’s qﬁality of care
eipeﬂ, Dr. Mark Chassin -- as well as ENH's investments of over $120 million in HPH since the
Merger -- overwhelmingly show that ENH’s improvements in the quality of HPH outweigh any
purported anti-competitive éffecté from the Merger. This strong quality evidence is Complaint
Counsel's worst nightmare. As one self-styled Special Counsel to the FTC recently wrote:

"‘[O]ne' senior antitrust ofﬁ"cial, speaking on condition of
anonymity, candidly stated that if the agencies ever confronted a

serious quality of care defense backed up by an empirical study,
they ‘really wouldn't know what to do with it.””

Two counts in the Complaint challenge the hospital merger. Count [ alleges most of the
traditional elements of a merger ghallenge under Section 7 of the Clayton Act -- reievant product
market, relevant geographic market, and at least some variant of anti-competitive effects flowing
from ‘vthe Merger. As dembnstrated below, Complaint Counsel has failed to meet its burden of

persuasion on each of these necessary elements of its prima facie case.

> D. Hyman, Five Reasons Why Health Care Quality Research Hasn't Affected Competition
Law and Policy, 4 Int'l J. of Health Care Finance and Econ. 159,163 (2004)



In an effort to mask these failings of proof under traditionial antitrust principles,
Complaint Counsel urges this Court to adopt novel legal theories aimed at lightening its burdens.
Count II of the Complaint, for example, seeks to establish a violation of Section 7 without
pleading and proving a relevant product or geographic market based solely on so-called direct
evidence of anti-competitive effects. This Court should reject Complaint Counsel's invitation to
blaze such new ground with this and other imaginative , but legally unsupportable, theories given
that:

. No court in a Section 7 merger case has ever permitted the government to
avoid proof of a relevant market as a matter of law;

. No court in a merger case has ever held that the relevant geographlc
market consisted of only the merging hospitals -- pamcularly in the
suburbs of a large metropolitan area;

* ~No court in a merger case has ever held that the government established
“direct evidence” of antl-competltlve effects in the face of viable
alternative explanations for a price increase; and

. No court in a merger case has ever applied Complaint Counsel's theory of
unilateral anti-competitive effects -- which differs from those in the

- Merger Guidelines -- where the facts show that other hospitals were
closer substitutes to each of the merging firms than they were to one
another.

There is no reason to depart from such well settled principles in this case.

SUMMARY OF ARGUMENT

Complaint Counsel has} the burden of persuasidn on each and every element of its
\/Section 7 claims under both Counts I and II. Should this Court find fof Respondent on any one
of the dispositive issues set forth in Items 1 through 6 below, the Complaint should be dismissed
in its entirety. If the Court finds for Respondent for the reasons set forth in Item 7 and/or Item 8,

the court should dismiss the Complaint on Count I and/or Count II respectively.



1. Complaint Counsel did not dlsprove the existence of credible explanatlons
for the price increases that are alternatives to market power. Accordingly,
Complaint Counsel failed to carry its burden of provmg anti-competitive
effects. (Count1, II);

2. ENH's average prices only increased to competitive levels coincident with
the Merger consistent with the learning about demand theory. In other
words, Complaint Counsel failed to carry its burden of proving anti-
competitive effects. (Count 1, II);

3. Complaint Counsel failed to prove than any alleged anti-competitive
effects of the Merger outweigh the evidence of substantial quality of care
improvements ENH made in connection with the Merger. (Count I, II);

4. .Complaint Counsel failed to carry its burden of proving anti-competitive
effects because the price increases coincident with the merger may be
explained by some combination of Items 1-3 above. (Count I, II);

5. ENH and HPH were “sister corporations” before the merger and therefore
the same “person” under the Clayton Act. Therefore, the Merger was not
subject to the jurisdiction of the Clayton Act. (Counts I, II);

6. Section 7 of the Clayton Act only prohibits transactions that are likely to

“substantially ‘“lessen competition” or “tend to create a monopoly.”

Regardless of what happened to pricing in 2000, Complalnt Counsel failed

to carry its burden to establish that the Merger is likely to have anti-
‘competitive effect in the future today. (Counts I, IT);

7. Complaint Counsel failed to prove that the relevant geographic market
consists of only the three merging hospitals, a necessary element of a
Section 7 claim. (Count I); and

8. Section 7 of the Clayton Act requires that Complaint Counsel allege and
prove a relevant product and geographic market and, therefore, Count II
which alleges no such relevant market, should be dismissed as a matter of
law. (Count II).
In addition, there are a number of other factors which, while not themselves dispositive,
would support a finding that the Merg‘er did not violate Section 7 of the Clayton Act. In the
event the Court did not find any of the facts above, it should consider the totality of the evidence

for each count. Respondent’s arguments are summarized below.



o A Cdmplaint Counsel Failed to Prove Its Relevant Market __

A. The Evidence Does Not Support ComplainilCounsel.’s Product Market

Complaint Counsel failed to prove the product market alleg‘ed in the Complai‘nt. ‘-;
primary and second_ary acute inpatient hospital services. The complaint specifically 'eV‘X(l_:,l_uded‘
' niore complex tertiary seﬁices -- such as “opén heart surgery and 'trans‘plants’; - as well as
outpatient services offered at hosﬁitals. See Compl. §16. The Complaint Counsel's oWn expert,
however, agreed that tertiary services should be included in -thé relevant market in this case.
- Thus, the only dispute over thé product market between the pér‘ties is whéther it should include
hospital-based outpatient services. The proper inclusion of these ’serviqes in the relevant market
is driven by Complaint Counsel’s own chosen theory of the case -- that the “MCOs” are the
relevant cuétomérs -- as well as the antitrust agencies’ own Hoﬁzoﬁtal Merger Guidelines
(“Merger Guidelines”). The undisputed evidence confirms that MCOs contract with hospitals
for the entire bundle of inpatient and biltpatient services that hospitals provide, often “trading
off” the price of inpatient.and outpatient services against one another to get é deal done. Thus,
t_hé correct product market must include both inpatient services -- primary, secondary, énd_ |
i tertilary -- as well as outpatient services,

B. Complaint Counsel’s Gerrymandered Geographic Market Is Unsupported
By The Evidence

Given that geographic market definition has been the downfall of the enforcement
agencies in recent hospital merger cases, one may expect this to be the an area where Complaint
Counsel would advance a conservative position consistent with the evidence in this case. It has
not done so. Ignoring the case law, common sense and its own Merger Guidelines, Complaint
Counsel attempts to gerrymander the marliet-to include only the three hospitals involved in the

Merger, and no others. In essence, Complaint Counsel's geographic market analysis is based
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primarily on a 'circular' argument. It assumes that ENH increased prices due to its enhanced
matket power -- an assumption it cannot prove -- and that therefore the market must not contain
any competitors. The gerrymandered nature of Complaint Counsel's market is reflected in the
awkward testimony of its own expert, who acknowledged that she could not identify with
specificity the boundaries of the geographic market, but that it could include, in addition to the
three ENH hospitals, such additional area as may take the market right up to -- but never include
-~ the next closest_; hospitals to each of the ENH campuses in any direction. That is not avoiding

specificity; that is avoiding defining a market.

Complaint Counsél’s purported geographic market is absurd. There are 18 hospitals
closer to Evanston Hospital or HPH than Evanston Hospital or HPH are to each other.
Representatives for the MCOs -- Complaint Counsel's own witne'sses -- have testified that these
geographic realities and employee preferences matter in assessing hosp1tal competltlon On the
other hand, Respondent's economist, Dr. Noether, performed a comprehensive geographic
market analysis and concluded that a highly conservative, minimum geographic market must
include at least 9 hospitals, but may well include more. In addition, a number of more distant
- hospitals provide a competitive constraint on ENH. Dr. Noether looked at driving distances and
times, actual patient travel patterns, physician admitting patterns, service area overlaps, third-
party documents and a myriad of other sources to confirm her analysis which was consistent with
the economic principles underlying the Guidelines. Complaint Counsel's market definition must

fail.



C.  Count II Should Be Rejected As A Matter of Law For Failing to Allege Any
Relevant Market

Realizing the probléms in its geographic market analysis, Complaint Counsel alleges in
Count II of the Complaint that it need not prove a relevant market if it establishes direct evidence
of anti-competitive éffec_ts. But once again, neither the law nér the facts support Complaint
Counsel's claim. The Supreme Court and all lower federal courts have consistently held that the
>governmen-t must prove the relevant market in a merger case -- including in post-consummation

merger cases,

IL Complaint Counsel Failed To Prove That The Merger Had Anti-Competitive Effects
A, The Post Merger Price Increases Were Not Anti-Competitive

Complaint Counsel failed to prove that thg merger had anti-competitive effects, All of
the economic expetts who testified on this point -- both Respondent's and Complaint Counsel's -
- - stated that-the fact that a firm increases its prices after a merger does not demonstrate that the
firm has market power unless all viable competitively benign explanations for the price increase
have been ruled out. Complaint Counsel's chief eéonorn,ic expert admitted that she did not even
consider, let alone exclude, several credible alternative explanations for the price increase after
th‘e Merger. This fact alone, is enough to demonstrate that Complaint Counsel’s pricing evidence
did not prove an anti-competitive effect. Moreover, Complaint Counsel failed to establish the
Merger is not likely to have an anti-competitive effect in the future, particularly given
repositioning of competitors and increases in ENH quality since the Merger.

B. The Evidence is More Consistent With Respondent’s Learning About
Demand Theory Than With Complaint Counsel’s Bargaining Theory

~ Although it is not Respondent's burden to do so, it has come forward with substantial,

evidence from contemporary business records, an independent consultant, former ENH
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-employ'ees, and hOSpitél administrators demonst’rating that Evanston Hospital learned many of its
contracts with MCOs were outdated and under market in the fall of 1999, ENH usedrthis new
in’formation it learned from HPH and from a consulting firm to better inform itself of the demand
for its services, and to contract appropriately. Respondent’s economists also testified about
different empirical studies they did which all confirmed that learning about demand explained
| the price increase after the Merger. Under this theory, ENH’s prices after the Merger were
expected to increase from close to a community hospital average at which ENH was priced pre-

merger toward the academic hospital avetage.

Ignoring several of the credible alternative explanations for the pﬁce increases,
Complaint Counsel offers what it describes as “general bargaining theory” to explain them. The
bargaining theory fails to explain the‘price changes in this case for at least three reasons. First,
MCOs did not play Evanston Hospital and HPH off of each other before the Merger to gét a
better bargain. The evidence at trial - MCO testimony, hospital documents and Dr. Noether's
economic analysis -- confirmed that Evanston Hospital and HPH were not close substitutes
before the Merger. Second, if the bargaining theory were correct, ENH should haive been able to
Qb'taiﬁ some relative pn'ce increase from Blue Cross after the Merger. But ENH's prices to Blue
. Cross did not increase relative to other hospitals after thg Merger. Finally, Complaint Counsel's
economic expert testified that the theory would predict smaller price increases at larger MCOs
and visa versa. But once again, the evidence from payors fails to support the theory. For
example, United’s inctease, was larger than the price increases pertaining to both Aetna and

Great West, the precise opposite of what Complaint Counsel’s theory would predict.



On the other hand, these payor;by-payor outcomes are fully consistent with learning
about demand. For example, because Evanston Hospital’s pre-Merger rates with United were
substantially lower than HPH's pre-Merger United rates, Evanston Hospital had more to leam
about United's demand for its services than about Aetna's or Great West's demand where pre-
merger price discrepancies were smaller. Under the‘ learning about demand theory, United's
prices should, and did, increase more than Aetna's or Great West's. Similarly, since Evanston
Hospifal historically paid careful attention to negotiations with Blue Cros‘s and that Evanston
Hospital's pre-merger contract rates with Blue Cross exceeded HPH's, its prices did not rise after

the Merger.

C The Relevant Post-Merger Price Increases Were Not Extraordinai'y

Finally, the relevanf post;Merger price increases -- i.e., the ENH price increases when
viewed in the context of price increases by competitor hospitals -- were only 9-12 petrcent
overall. Complaint counsel's “payor-by-payor” and “plan-by-plan” price increases expressed in
absolute terms are of little utility in assessing the competitive effect 6f the transaction,
Moreover, even Respondent's assessment of the price increases is overstated because ENH's
prices must be adjusted to account for the improvement in quality of the services being offered.
As ENH has continued to improve the quality of its hospitals since the Merger - and the
evidence suggests that these improveme'nts in key areas have been made at a rate exceeding other
hospitals -- the reported prices increasingly overstate the trué quality-adjusted prices for its

services.



D.  HPH’s Declining Financial Condition Would Have Weakened Its
Competitive Significance Absent The Merger

HPH was in a declining financial state in the years immediately proceeding the Merger.
Documents and the testimony of éccountants, financial advisors, and board members, who were
-familiar with HPH's financial state prior to the Merger, demonstrated that HPH could not
maintain positive cash flows, while undertaking the quality and service improvements necessary
to remain competitive oﬁ itsr own Kenneth Kaufﬁnan -- an independent financial consultant
hired by HPH Pre-Merger -- and Mr. Jones -- the} Chief Financial Officer of E\}anston Hospital -
- both observed that as other area hospitals wete rapidly expandin‘g, HPH was immersed in a
| “deteriorating financial trena.” HPH was not making money from operations on a year-to-year
basis, and by 1999 its operating margin hovered near losses of ovér $3 million. Further,
Respondent's expert economist, Dr. Noether -- who also holds a MBA -- performed an
independent analysis and concluded that HPH's pre-Merger deteriorating condition further
We’akened its competitive sigriiﬁcan‘cé going forward. In sharp contrast, Complaint Counsel
offered only isolated quotes from select documents out of context and the testimony a former
employee, Mark Newton, who was not responsible for HPH’s ﬁr’iaﬁccs when he was employed at
the hospital. Newton left HPH soon after .’the Merger to assume a position at a competing
~ hospital. Complaint Counsel offered no expert fes’timony or' analysis of HPH's financial
condition prior to the Merger, |
IIl.  The Extraordinary Quality Improvements Resulting From The Merger Outweigh

Any Anti-Competitive Effects

Even if the Merger were found to have had some anti-competitive effect, Complaint
Counsel still would-have failed to prove that these effects outweighed the substantial quality

improvements resulting from the Merger. Hospital quality is valued by prospective patients who
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enroll in MCO networks -- and it is a basis on which hospitals compete, It was undisputed
'érhong the economic experts .at trial that hospital quality should be considered in ‘analyzing the
competitive effects of a merger. The evidence in this case demonstrates that the quality of care
at HPH has demonstrably 1mproved as a direct result of the Merger with ENH. Numerous
physicians, a pharmacist, a nurse and several administrators testified about the premerger quality
| problems at HPH and Fhe coricrete steps ENH took after the merger to address them. Furfhcr,
Respondent’s quality expert found that HPH's quality improved dramatically aéross' 16 different
~service lines as a result of the merger, including quality assurance, cardiac surgery, obstetrics,
e‘mergéncy care, and electronic medical records, and many others. ENH has inveéted $120
million into HPH already, and is planning to invest substantial a_r‘hounts more into HPH in the -
future. The evidence has also shown that, in HPH's weakened financial condition, it could not

have made these quality improvements as fast, as well, or at all, without ENH.

IV.  The Clayton Act Does Not Prohibit Mergers. BetWeen Sister Corporatlons Of the
Same Network

The evidence in this case-shows, that at the time of the Merger, Evanston Hospital and
HPH were not two different “persons” as is required under Section 7 6f the Clayton Act, but
rather “sister corporations” wholly owned by the same parent. This analysis is consistent with
the fact that the parties were deemed to be the same “person,” and therefore not required to file
Premerger Report and Notification Form with the enforcement agencies. 15 U.S.C. § 18a(a).
The jurisdictional requirement that there be two different “persons” involved in a transaction
applies here. The FTC's own Pre-Merger Notification Office confirmed that no filing was
required because a common parent was the sole ‘member. of both merging hospitals -- e.g. there

were not two persons. Since Complaint Counsel failed to present any evidence at trial to dispute
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that Evanston Hospital and HPH were “sister corporations” at the time of the Mergef, Counts [

and II should be dismissed on this basis alone.,

/
V. Complaint Counsel’s Proposed'Remedy Would Harm, Not Beénefit, The Public

Finally, although Respondent respectfully submits th.a't‘ the Court should never réach the
issue of femedy, imposition of a structural remedy of divestiture threatens to undo the many
quality improvements of the Merger. Divéstiture would not fix a cqmp'._etitive problem because it
would not undo the learning that Evanston Hospital has experienced. Instead, énd if necessary,
Respondent has offered alternatives to divestiture tﬁat would restore any competition allegedly
lost through the Merger, while not immediately compromising the vast quality imnrbvements
that the Merger has brought to HPH and the community at large. Nevertheless, the alternatives

would avoid the immediate harm to consumers from the unwinding of the quality improvements

~and lessen the risk that ENH’s ability to make quality improvemerits in the long run would be

inhibited.
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ARGUMENT

L COMPLAINT COUNSEL BEARS THE BURDEN OF PERSUASION AS TO
EVERY ELEMENT OF ITS SECTION 7 CLAIM

Complaint Counsel alleges that the Merger between Highland Park Hospital and
| Evanston and Glenbrook Hospltals (the “Merger”) violates Section 7 of the Clayton Act
(“Section 7). Sectlon 7 provides in pertinent part;
No person . . . shall acquire, directly or 1nd1rectly, the whole or any
part of the stock or other share capital . . . of another person .
where in any. line of commerce of in any activity affectlng
commerce in any section of the country, the effect of such

acquisition may be substantially to lessen competition, or to tend to
create a monopoly.

15U.8.C. § 18. An analysis of whether a tranisaction violates Section 7 “requife‘s determinations
of (1) the ‘line of commerce’ §r product market in which to assess the transaction, (2) the
‘section of the country’ or geographic market in which to assess the transaction, and (3) the
transaction’s probable effect on competition in the product and geographic markets.” F7TC v.
Staples, 970. F. Supp. 1066, 1072-73 (D.D.C. 1997); see United States v. E.I duPont de
- Nemours, 353 U.S. 586, 593 (1957); U.S. Dep’t of Justice & Fed. Trade Comm’n, Merger
Gu‘idelines.. The elements of a Section 7 claim are identical where, as here, the claim relates to a

merger or acquisition that has already been consummated, as discussed below.*

The government bears the burden of proving every element of its Section 7 challenge.
FTCv. Arch Coal, Inc., 329 F, Supp. 2d 109, 116-17 (D.D.C. 2004). In United States v. Baker
Hughes, Inc., the D.C. Circuit established a paradigm for applying this principle in merger

litigation, First, the government must establish a presumption that the merger will substantially

fIf anything, Complaint Counsel’s ultimate burden is even higher with respect to a consummated merger, as
acknowledged by the most recent former Chairman of the FTC: “I personally think that the FTC has to face a very
high hurdle to bring a consummated merger case.” Interview with Timothy Muris, Global Competition Review
(December 21, 2004) (Attachment A).
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lessen r;ompetltlon by producing evrdence of undue concentrathn in a relevant geographic and
product market 908 F.2d 981, 982 (D.C. Cir. 1990). If the government establishes such a
presumption, the burden of producing evidence to rebut this presumption shifis to the defendant.
Id.  Following the dgfendant’s production of evidence, the burden of producing additional
evidence of anti-competitive effect shifts to the government, and merges with the ultimate
burden of persuasion, which remains with the government at all times. Id. at 983. This
paradigm has been reiterated by the D.C. Circuit and adopted by numerous other federal courts
and the Federal Trade Commission ("Commission") in reviewing mergers in recent years. See
e.g., FICv. HJ. Heinz Co., 246 F.3d 708, 71’5 (D.C. Cir. 2001); FTC v, University Health, Inc.,
938 F.2d 1206, 1218 (11th Cir. 1991); United States v. Oracle Corp., 331 F. Supp. 2d 1098,
1110-(N.D. Cal. 2004); FTC v. Arch Codl, Inc., 320°F, Supp. 2d 109 116 (D.D.C. 2004); In re
Chtcago Bridge & Iron Co., Dkt. No. 9300, at 7-8 (Op. of FTC Comm’n Jaruary 6, 2005)
. (Attachment B); I re Textron, Inc., No. 9226, 1994 WL 16010997, at *3 (FTC Consent Order
- May 6, 1994),

IL COMPLAINT COUNSEL DID NOT MEET ITS BURDEN OF PROVING THE
REQUISITE RELEVANT MARKET

As demonstrated below, Complaint Counsel failed to establish a presumption that the
Merger violates Section 7 and failed to rebut Respondent s evidence that the Merger will not
harm competltlon Accordingly, it has failed to carry its ultimate burden of persuasion and the

Complaint should be dismissed.

The Complaint contains two distinct counts that the Merger violates Section 7. In Count
I, Complamt Counsel alleges many of the necessary elements of a Section 7 violation, including

a relevant product and geographic market. See Compl. 4 15-27. Recognizing that it lacked the
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evidence to support a me'rg‘er'éhall‘enge under existing_ law, Complaint Counsel added a second
count (“Count II”), alleging that the Merger violates Section 7 without any reference to a
relevant product or geographic market. Although laden with inflammatory and irrelevant
allegations about price increases in “absolute” terms, Complaint Counsel’s real theory of Count
ITis that a relative increase in price coincident with a merger is “direct evidence” that the Merger
produced anti-competitive gffects. Complaint Counsel contends that this evidence allows it to
state a claim without proving a relevant markef,. bypassing the requiremeﬁts of the statute and
decades of jurisprudence. ‘Compl. Counsel Interrog. Answers at 33 (Attachment C) (“it is
unnecessary to define a product or geographic market for the purboses ofa ciaim under section 7
- of the Clayton Act.”); Compl. Counsel Pretrial Br. at 29-30.

As discussed below, Complaint Counsel cannot prevail under Count I because it failed to
prove, inter alia, a relevant market within which the Merger will cause competitive harm. Count
II fails because, as a matter of law, proof of a product and geographic market is necessary to
establish a violation under Section 7 of the Clayton Act,

A, Complaint Counsel Failed To Prove A Relevant Market Within Which The
Alleged Anti-Competitive Effects Will Occur

Complaint Counsel’s putative product market is bqth internally inconsistent and contrary
to- the undisputed evidence in this case. Complaint Counsel alleged that the relevant product -
- market includes all “general acute care inpatient hospital servicés‘"’ and explicitly excludes
inpatient -tertiary serviceé as well as all outpatient services. Compl. § 16.

(REDACTED)

(Respondent's Proposed Findings of Fact 19 382, 1087) (hereinafter
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“FOF 9 __"”). Hence, the ohly remaining issue regarding the product market is whether hospital-

based acute care outpatient services must be included,

1. Complaint Counsel Did Not Prove Its Relevant Product Market

A relevant product market consists of “products that have reasonable interchangeability
for the purposes for which they are produced -- price, use and qualities considered.” E.I du Pont
de Nemours, 351 US at 404, In détermining a relevant market, the actual market realities, such
as customer preference or industry recognition of a prbdu"ct, are of key significance. Eastman

- Kodak Co. v. Image Tech. Serv., Inc., 504 U.S. 451, 466-67 (1992); Brown Shoe Co. v. United
States, 370 U.S. 294, 325 (1962); Bon-Ton Stores, Inc. v. May Dept. Stores Co. 881 F. Supp.
860, 874 (W.D.N.Y. 1994); see also General Indus. Corp. v. Hartz Mouﬁtain Corp., 810 F.2d
795, 805 (8th Cir; 1987) (in defining the relevani product market, “the reality of fhe marketplace

must serve as the lodestar”).

The Complaint in this case challenges only the effect of the Merger on one class of
hospitals’ direct “customers” -- MCOs.’ Compl. 9 16, 29; Compl. Counsel’s Revised Pretrial
Br. at 30, 33; (FOF 9 377). For the purpose of analyzing this claim, the produc;c market must be
defined by the market reali'ti'es faced by the MCOs and the hospitals. The overwhelming and
uncontradicted evidence presented at trial by the MCO represeritatiﬁes themselves (who were
Complaint Counsel~’s witnesses), confirms that the relevant product market here includes both

inpatient and outpatient hospital services.

* It has been recogﬁized that hospitals have other classes of customers as well, including Medicare/Medicaid, self-
payors, employers and physicians. United States v. Long Island Jewish Med. Ctr., 983 F. Supp. 121, 134 (ED.N.Y.
1997). The Complaint does not allege an anti-competitive effect with respect to these customers,
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It is unﬂisﬁuted that payors contract with hospitals for the entire bunale of inpatiént

_(including primary, secondary and tertiary) and outpatient services that hospitals provide, which

they then combine and market as pal;t of a network or health plan. (FOF 9 77, 369-375). For
example,

(REDACTED) (FOF §370). Jane Ballangee

frém Private Healthcare Systems ("PHCS") also testified that when entering into a contract with

a hospital, she contracts “for the entire set of services at a hospital.” (FOF 1370).

Silﬁilarly, it is understood that private péyors often giverconcessions in inpatient services
in exchange for gains in outpatient services, and vice versa. (FOF € 371). Indeed, over the last
'couple of decades, the. prolportion ‘of hospital services provided bn an outpatient basis has
increased substantially. (FOF § 73). This shift is evidenced at ENH where 45% of its services
were provided on an outpatient basis and gross revenue from'outpatient services increased from

34% to 44% between 1997 and 2003. (FOF { 74).

Defining the product market to include both inpatient and outpatient services conforms
with the approach of the Merger Guidelines? which states that the relevant product market
‘a:n‘alysig “begin[s] with each product (narrowly‘ deﬁned) produced or sbld by each merging
fim .. .” Meréer Guidelines § 1.11. Such a demand-side analysis beg‘in‘S with the product or
service that tﬁe consumer actually purchases from the merging parties. As such, where the
customer purchases several services together, it is those services taken as a whole that constitute
the relevant product market, even when the services in the fnar'ket are not substitutable in and of
t'hernselvés. See, e.g., Staples, 970 F. Supp. at 1074, 1078 (market defined as consumable office
supplies purchased from an office superstore because customer purchasing patterns confirmed a

particular consumer demand for this set of goods as sold by office superstores); JBL Enters., Inc.
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v. Jhirmack Enters., Inc., 698 F.2d iOl 1, 1016 (9th Cir. 1983) (product market consisted of lines
of beauty supplies to beauty salons and professional outlets); Bon-Ton Stores, Inc. v. May Dept,
Stores Co., 831 F. Supp. 860, 875 (W.D.N.Y. 1994) (department storés constitu'te their own
product market because they offer a collection of products to a different group of customers);
see also Philip E. Areeda & Herbert Hovenkamp, Antitrust Law § 565 (2d ed. 2002). Thus, the

relevant product market in this case should include inpatient and outpatient services.

Although previous ilospital merger cases have defined the product market as acute
inpatient services, those cases are irrelevant in the present case, where the direct customers are
the MCOs and not individual patients. Since Complaint Counsel has altered its view of the
“real” customer, from individual patients to MCOs, it now must aécepf that inpatient and
" outpatient services together form the relevant product market. -Complaint Counsél aftempts to
ignore the facts in order to create a narrow product market that suits its theory. Such a self-

serving approach should be rejected, and Count I should be dismissed on this basis -alone.

2. . Complaint Counsel Did Not Prove Its Relevant Geographic Market

In recent years, éourt after court has denied the government relief in Section 7 hospital
merget cases because of its failure to prove a relevant geographic market within which a hospital
merger would have anti-competitive effects. Complaint Counsel has similarly failed here and its

case should meet a similar end.

The Supreme Court describes the relevant geographic market as “the ‘area of effective
competition . . . in which the seller operates, and to which the purchaser can practicably turn for
supplies.” United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 359 (1963) (quoting Tampa

Elec. Co. v. Nashville Coal Co., 365 U.S. 320, 327 (1961)). A geographic market has been
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defined as the area “in which the antitrust defendants face competition.” FTC v, Freeman Hosp.,
69 F.3d 260, 268 (8th Cir. 1995). While courts do not compel “scientific precision” in deﬁnin_g
the geographic markef, the‘y-do insist that aﬁy such market be “well-defined.” Id. at 268;
California v. S’utter Health Sys., 130 F. Supp. 2d 1109, 1120 (N.D. Cal. 2001). Consequently,
“[t]he geographic market selected must, therefore, both ‘correspond to the commercial realities’
of the industry and be economically significant.” Brown Shoe, 370 U.S. at 336-37. In order to
capture the “commercial realities” of the market appropriately, the Merge; Guidelines begin the

pr‘écess of defining the geographic market “with the location of each merging firm (or each plant |
of a mﬁltiplant firm) . . . [and] _éc‘_ld[s] thé location from which productipn is the next-best

substitute for production at the merging firm’s location.” Merger Guidelines § 1.21.

Complaint Counsel’s approach to the geographic market -- a moving target throughout
this litigation -- is inconsistent with the law and the FTC’s own Merger Guidelines, entirely
unsﬁpported by the facts and internally inconsistent. While vacillating on the geographic market
. i
definition throughout the case,’
(REDACTED)
(FOF 9491). No court

has ever defined the relevant market to include only the merging hospitals, and Complaint

Counsel mustered no serious proof for such an extraordinarily narrow definition. To the

6 Complaint Counsel along the way proposed several alternative gerrymandered geographic markets, none of which
was supported by the facts, Complaint Counsel first proposed the following geographic market in the complaint:
“[TThe densely populated corridor that runs for about 15 miles north-south along the shore of Lake Michigan, and
extends roughly ten miles west of the Lake.” Compl. §17. When asked to clarify this incomprehensible allegation,
Complaint Counsel speculated that, hypothetically, the geographic market could be {

(REDACTED)

Compl. Counsel Interrog. Answers at 20 (Attachment C). Nevertheless, Complaint Counsel also
asserted that the alleged geographic market encompasses only the three hospitals involved in the merger, and no
others. Id, at 18-19. Dr. Haas-Wilson testified that the market could even include the area surrounding the three
ENH hospital campuses that extends up to, but does not include, the hospital closest to each ENH hospital campus.
(FOF 1 498).
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contrary, the evidence at trial demonstrated that there are numer()'us-hospitals that compete with

- Evanston Hospital and HPH, based on a variety of objective and subjective dimensions.

a. Numerous Hospltals Should Be Included In The Geographic
Market

The commercial realities ‘here demonstrate that there are a number of hospitals located
near the ENH hospitals. (FOF § 116). HPH and Evanston Hospital are 13,7 miles (27 minutes,
driving time) away from each other. (FOF 388). In contrast, there are eighteen hospitals closer

to Evanston Hospital or HPH than Evanston Hospital and HPH are to each other, including

among others:

o Saint Francis Hospital (3 miles, 8 minutes from Evanston Hospxtal) (FOF
1389(a)).

o Rush North Shore Medical Center (3.7 miles, 9 minutes from Evanston
Hospital). (FOF ¥ 389(b)).

D Swedish Covenant Hospital (6.8 miles, 19 minutes from Evanston
Hospital). (FOF 389(f)).

. Advocate Lutheran General Hospital (10.2 miles, 21 minutes from
Evanston Hospital). (FOF  389(c)).

o Holy Family Medical Center (11.3 miles, 23 minutes from Evanston
Hospital). (FOF 389(i)). '

. Resurrection Medical Center (121 miles, 25 minutes from Evanston
Hospital). (FOF ¥ 389(e)).

. Northwestern Memorial Hospital (13 miles, 26 minutes from Evanston

Hospital). (FOF 9 390(a)).

) Lake Forest Hospital (6.1 miles and 13 minutes from HPH). (FOF ¢
390(a)).

o Condell Medical Center (12.7 miles, 24 minutes from HPH). (FOF 9
390(b)).
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As depicted in RX 1912-019 below, there are numerous hospitals in the Chicago area that

are within 20 miles of any ENH campus.

‘

Acute (
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Care Hospitals Within 20 Miles of Any ENH Campus
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In addition to accounting for the physical distance between locations, courts routinely

find travel times relevant to geographic market definition -- which are affected by roads, traffic

- patterns and natural impediments such as rivers or mountains. See, e.g., Sutter Health Sys., 130

F. Supp. 2d 1124, 1126 (travel time is relevant to a dynamic analysis of the geographic market);
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J&S Oil, Inc. v. Irving Oil Corp., 63 F. Supp. 2d 62, 68 (D. Me. 1999) (“Simply put, the
geographic market for retail gasoline depends on how far individuals are willing and able to
travel to purchase the product.”). Thus, the geographic market in hospital merger cases has

typically been entire counties, or even multiple counties, even in urban and suburban areas.’

According to a 2001 Lak’é Forest Hospital customer survey report, consumers are willing
to travel, on average, up to 16 minutes for emergency care, 28 minutes to a pri_fnary care
physician for routine care, 31 minutes for outpatient services, and 35 minutes to a hospital for an
overnight stay. (FOF 400).. All of the 18 hospitalé referenced above are located within 27
minutes or less of either Evanéton Hospital or HPH, the driving t’ime' be_tWeen Evanston Hospital
and HPH. The same study determined thatb25%_of consumers in Lake Count_y_#have: left the
county for medical services, and 28% of Lake Courity consumers travel to Chicago. (FOF ¢

401).

The evidence at trial demonstrated that these geographic realities matter to competition,
Payor testimony confirmed that the distance an employee must travel is a critical component for
employers who are evaluating health care benefit plans. (FOF 9 385, 387). Because MCOs M
typically market their health care plans to employers, who afe,c:'oncemed about Where their
employees want to seek hospital‘c‘.are, MCOs themselves take into account patient preferences
concerning hospital | geography when building their networks. (FOF 17 156, 386, 391).

Complaint Counsel’s own experts, Drs. Elzinga and Haas-Wilson, confirmed that employers are

7 See, eg., Long Island Jewish Med, Ctr., 983 F. Supp. at 141-42 (Queens and Nassau Counties); Rockford Mem I,
Corp., 898 F.2d at 1284-85 (Winnebago County and pieces of several other counties); Sutter Health Sys., 130 F.
Supp. 2d at-1123 (geographic market at least as large as Inner East Bay and extends east into Contra Costa County
to include several other zip codes); FTC v. Butterworth Health Corp., 946 F. Supp. 1285, 1293 (W.D. Mich, 1996)
(“geographic market for general acute care inpatient hospital services is the greater Kent County area” and “relevant
geographic market for primary care inpatient hospital services as the immediate Grand Rapids area”),
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driven to provide a plan that is attractive to their eniployees, thus requiring MCOs to take patient
preferences into consideration in constructing their hospital networks, (FOF 99 385-386).
Consequently, to the extent that employees value convenience, there is a derived demand by

MCOs for hospitals that are convenient to their enrollees. (FOF g 391).

As found by Respondent’s economic expert, Dr. Mdnica Noether, the relevant
g‘eogfa'phi'c market here should, at the very least, include the ENH hospitals, Ru'sh North Shore,
St, Francis, Advocate Lutﬁer’an General, Resurrection, Lake Forest Hospital and Condell, (FOF
7 488). Moreover, the evidence suggests that many hospitals outside Dr. Noether’s minimum
geographic market place a significant competitive constraint on ENH, such as Northwestern
Memorial, Swedish Covenant and quy Family. (FOF § 4'89); Dr. Noether’s minimum
- geographic market should be the most conservative market er‘hp-loyed to analyze the competitive

effects in this case.

Dr. Noether arrived at this co_nservative geographic fnarket after identifying the |
hospitals that most competed with the merging hospitals based on: (1) geographic proximity, as
measured by driving times; (2) patient travel patterns, as measured by 80% service areas;®
(3).physician admitting patterns; and (4) 'market. participant’s views on c‘orjnpetition.- (FOF 19
392, 395, 406, 461, 474, 485). Dr. Noether coﬁsidered theSe.féctor‘slbe'cause they provide
information abdut patients’.hospi_tal preferences which, as diécussed above, influence managed
care contracting choices. Specifically, geographic -proximity and physician admitting patterns

influence patient preferences.  Patient travel patterns are one expression of these patient

8 FTCv. Tenet Health Corp. 186 F.3d 1045, 1053-55 (8th Cir. 1999) (patient travel patterns are a relevant factor in
defining geographic market and practical alternatives to the merged hospital); Butterworth Health Corp., 946 F.
Supp. 1285, 1292-93 (W.D. Mich, 1996) (relying on travel patterns to define geographic market and identify
,competitors); see also J&S Oil, Inc., 63 F. Supp. 2d at 68 (stating that the relevant geographic market “depends on
how far individuals were willing and able to travel to purchase the product”).
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preferences.” And market participants views on competition provide additional information
about patient preferences and competition generally, (FOF  391). An examination of all of

these various factors revealed that HPH and Evanston Hospital were not close competitors.

Dr. Noether’s examination of driving times revealed that Rush North Shore (9 minutes),
St. Francis (8 minutes), Holy Family (23 minutes), Resurrc;ction Medical Center (25 minutes),
Swedish Covenant (19 minutes), Loufs A Weiss (20 minutes), Northwestern Memorial (26
minutes) and Advocate Lutheran General (21 mirnutes) are all geographically closer to Evanston
Hospital than HPH (27 minutes).'® (FOF 19 389, 393). Similarly, Lake Forest Hospital (13
minutes), Rush North Shore (18 minutes) and Condell (24 minutes) are closer, in terms of

driving time, to HPH than Evanston Hospital. (FOF 4 394).

As mer.xtioned,‘ MCOs regard patient travel patterns as an important factor to consider
when building and marketing their networks. (FOF 91 385, 387). Dr. Noether’s review of
patient travel patterns, using the 80% service areas'' of area hospitals, showed that Evanston
Hospital had more overlaﬁ in its broad, thirty-two zip code service area with Northwestern

Memorial, Rush North Shore, Advocate Lutheran General, St. Francis, Louis A. Weiss than with

° In its pre-trial brief, Complaint Counsel attacked Dr. Noether’s use of patient travel patterns as an attempt to use
the so-called Elzinga-Hogarty test to define a geographic market, which Complaint Counsel contends is
inappropriate in analyzing a hospital merger. Compl: Counsel’s Revised Pretrial Br. at 34-35. This attack is
unwarranted. First, Dr. Noether did not perform the Elzinga-Hogarty test and therefore in no way relied upon an
Elzinga-Hogarty test in defining the geographic market. Second, as the case law points out, a proper geographic
market must include those suppliers to whom consumers can turn in the event of an anti-competitive price increase.
Because MCOs take patient preferences into account in building their pravider networks, evidence of current patient
preferences (FOF 9 385-387, 391), as reflected by patient travel patterns, is obviously a relevant factor to consider
in a proper market definition analysis. Dr. Noether thus properly considered patient travel patterns (but not the
Elzinga-Hogarty test) in defining the geographic market,

'9 Dr. Noether chose to use driving times rather than driving distances as a proxy for geographic proximity because
driving times account for variations in road and/or traffic patterns, which can impact patient preferences. (FOF §
392).

"' Dr. Noether elected to use the 80% service area of area hospitals because this is an area typically considered by
hospitals themselves in evaluating the geographic scope of competition. (FOF §{ 400, 502-504).
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HPH. (FOF 1]397). Similarly, there was at least as great an overlap between HPH’s twenty zip
code, 80% service area prior to the Merger witﬁ the 80% service areas of Advocate Lutheran
General and Lake Forest Hospital, as there was between Evanston Hospital’s 80% service area
and HPH’s 80% service area. (FOF 1 39 8). The fact that pre-Merger HPH»and Evanston
Hdspital competed more for patients from the service area of othef hospitalé than they did for
patients from each other’s service area further confirms that inclusion in the relevant geographic
rnarket of other non-ENH hospitél's is appropriate. Moreover, pat‘iel_lts’ willingness to travel pre-
Merger, as reflected by these service area overlaps, is consistent With a geograpﬁiq market that

includes additional hospitals.

Physicians’ patient admissions confirmed that the relevant geographic market here must
include hospitals beyond ENH. (FO'FVW 406-408). In particular, there was a substantial overlap
of physicians who had privileges and admitted patients at both HPH and Lake Forest Hospital
prior to the Merger. In fact, once the Merger was announced, a numbér of these physicians who
had previously been very loyal to HPH shifted a significant volume of their admissions to Lake

Forest Hospital. (FOF ¥ 408).

Finally, Dr. Noether found that market participahts viewed, as expressed in. hospital
documents, payor testimony, and the testimony of ENH executives, competition among the
area hospitals as robust -- including more than the three ENH campuses -- confirming the

objective evidence Dr. Noether examined, (FOF §Y 485, 461, 474). The documentary evidence

1 Perceptions of market participants, including the parties’ competitors, also inform the geographic market
analysis. See Sutter Health Sys., 130 F. Supp. 2d at 1127 (“If hospitals located within the test market perceive a
hospital located outside of the test market to be a significant competitor, the implication is that the hospital located
outside of the test market may in fact constitute a practical alternative to which patients could turn if faced with an
anti-competitive price increase.”),
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from area hospitals demonstrated that the ENH hospitals face competition from hospitals located
over a wide geographic area. For example:
. St. Francis viewed Evanston Hospital as its strongest competitor to the
North. (FOF 9 463).
. Rush North Shore considered its local market to include Evanston
Hospital, St. Francis, Advocate Lutheran General, HPH, Lake Forest
Hospital and Swedish Covenant. (FOF § 464).
. . Condell viewed hospitals such as Evanston Hospital, HPH, Lake Forest
Hospital and Advocate Lutheran General as competitors in its primary
service area. (FOF ¥ 466). :
. Provena Saint Therese Medica_l" Center viewed its major competitors as
' Condell, Lake Forest Hospital, Victory Memorial Hospital and HPH.
“(FOF 9 468). ' o :
J ‘Lake Forest Hospital recognized HPH, Condell, St. Therese and Victory
as other acute care hospitals that operate in its service area and in the
1990s viewed HPH as one if its major competitors for inpatient
admissions in Lake County. (FOF Y 469),
J By late 1997, Lake Forest Hospital also recognized Evanston Hospital as a
competitor. (FOF §470).
(REDACTED) »
(FOF § 473).
Payor testimony also confirmed that the ENH hospitals compete with other hospitals near
them. In_faét, all five MCOs represented by witnesses at trial agreed that the ENH hospitals

compete with a broad range of hospitals. For example:

(REDACTED)
(FOF 9 455).

(REDACTED)
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(REDACTED)

(FOF 9 456).

¢ Unicare’s representative, Lenore Holt-Darcy, tes_tiﬁed that Unicare ensures that its
“members have access to the hospital within 30 miles of where they live and work
so that [its plans] have sufficient access.” (FOF § 460) (emphasis added).

_ (REDACTED) o
- (FOF | 459).

¢ PHCS unambiguously told its members that in case of a termination with ENH
“there are other contracted providers within the same geographical area as that of
Highland Park Hospital and Evanston Notthwestern Healthcare. These facilities
are St.-Francis Hospital, Evanston, Illinois; Lake Forest Hospital, Lake Forest,
Illinois; Advocate Lutheran General Hospital, Park Ridge, Hlinois; Rush North
Shore Medical Center, Skokie, Illinois; Holy Famlly Medical Center, Des Plaines,
Illinois.” (FOF 9§ 457).

e Great West’s w1tnesses who testified at trial, Patrick Neary and Kevin Dorsey,
also agreed that ENH had “several” alternatives including Advocate Lutheran
General, St. Francis, Lake Forest Hospital, Condell, Northwestern Memorial, St.
Therese, and Victory Memorial Hospitals. (FOF 1 458).

In addition, current ENH executives and current and former HPH executives testified that
both pre- and post-Merger the ENH hospitals faced competition from a broad range of Chicago
area hospitals. HPH executives confirmed that, p're-Me'rger,' Lake Forest Hospital, Condell, Rush
North Shore, Advocate Lutheran General and Evanston Hospital all competed with HPH because:
of their “reasonably close” geography. (FOF 9476). ENH executives currently view Advocate
' .Lut'he‘ran General, Rush North Shore, St. Francis, Condell, Lake Forest Hospital, Northwestern
Memorial, Rush-Presbyterian and University of Chicago as significant competitors. (FOF q

477).
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Unlike Comblaint Counsel’s result-oriented geographic market approach discussed
below, Dr. Noether’s. approach to defining a relevant geographic bmarket, and her resulting
-market definition, conforms to ihe' economic principles underlying the Merger Guidelines. The
| Merger Guidelines begin thé analysis by identifying the firms that are the “next-best substitute[s]
for production at the merging firm’s location” and continues to add such firms until the
collection of firms in the geographic market, if viewed as a single entity, would profitably raise
price above the competitive level. Merger Guidelines § 1.21, Dr. Noether thus included in the
r'eleyant market those hospitals' that are geographically close to the ENH’s hospitals and which
offer services similar to those pfovided by ENH’s hospitals. On the other hand, Complaint
Counsel’s proposed geographic market is wholly self-serving, contradicted by the evidence and
detennined by an illogical approach that does not conform to the principles underlying the

Merger Guidelines.

b. Complaint Counsel’s Geographic Market Deﬁnition Is Invalid

As articulated by its expert, Complaint Counsel’s propos‘ed geographic market can
potentially range from the trian_gulér area that immediately encompasses the ENH campuses up
to the area encompassing the doorsteps of ENH’s competitors, without actually including the
cbmpetitors themselves. (FOF 99 497-498). As demonstrated above, however, based on a
variety"’_bf objective apd subjective dirr;ensions, there are several hospitals that competed more
closely with Evanston Hospital and HPH than Evanston Hospital and HPH did with each other.
Complaint Counsel’s geographic market definition, thefefore, is unsupportable, Complaint

Counsel’s market definition fails for three additional reasons:
(REDACTED)
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(FOF § 492)."

| (REDACTED)

1 4 (FOF 9 495). Thus, shé never identified the “next-best
substitute” for each of ENH’s locations. (FOF 9 968). To support her geographic market
definition, Dr. Haas-Wilson would have to find that Evanston Hospital and HPH were each
other’s next-best geographic substifutes-, which she did not do. (FOF § 494). Such an appfoach,
which assumes the answer to the question, fails the test of “rigorousness” that Complaint
‘ Coﬁnsel recognized is demanded by “the market definition analysis under the Merger

Guidelines.” (Complaint Counsel's Opening Statement, Tr. 57).

Second, Dr. Haas-Wilson’s approach to market definition here is illogical. As explained

by Professor Jonathan Baker, the former Director of the FTC’s Bureau of Economics,

(REDACTED)
(FOF
9495).

(REDACTED)

(FOF 9496). In addition, Dr. Haas-Wilson’s geographic definition fails to address the dynamics

~ of the market. The geographic market must include all potential sources of supply to which

B In critiquing Complaint Counsel’s geographic market definition, Dr. Noether found additional support for her
conclusion that Dr. Haas-Wilson did not follow the Merger Guidelines in the deposition testimony under oath by
another expert retained by Complaint Counsel in this litigation, Dr. Gregory Werden. Complaint Counsel ultimately
decided not to call Dr. Werden to testify at trial, (FOF §493),

4 The logical implication of Dr. Haas-Wilson’s approach is that any firm which raises its prices would, by
definition, be a monopolist.
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customers could practicably turn in the event of an anti-compétitive price increase.'”” If ENH’s
- relative price increases (i.e., price increases relative to comparison hospitals) were not caused by
market power, however, they were not anti-competitive. As a result, it was incumbent on Dr.
Haas-Wilson to identify those hospitals to which MCOs could turn in the event of an anti-

competitive price increase and she failed to perform this exercise.

Third, Complaint Counsel’s geographic market definition is also internally inconsistent
with 1ts i)roposed product market definition. Compléint Counsel has fepeatedly argucci that
MCOs are the primary customers, and yet in defining the product market Complaint Counsel
focuses on the patienf, including in the market only those services that best support its case
(acute inpatient services). In focusing on patients, Complaint Counsel ignores the realities of the
marketplace and the purchasing patterns of the MCOs, as discussed above. On the other hand, in

“defining the geographic market, Complaint Counsel pprporte,diy focuses only on the MCO
perspective. By including ox;ly the hospitals that Complaint Counsel contends must be included
in an MCO network ovetlooks a number of successful, competing hospitals that are closer to
Evanston Hospital and HPH than these two hospitalé are to each other. In j:his way, Complaint
Counsel attempts to hold on to a restrictive product market definition used in previous hospital

_' ca"s'es,_ and yet avoid an unfavorable geog’réphic matket definition that has‘ been the antitrust

N

agencies’ downfall in each of those same cases. See e.g., Tenet Health Care Corp., 186 F.3d at

15 See Freeman Hosp., 69 F.3d at 271 (“[TThe FTC’s expert testimony addressed only the question of where patients
currently go, rather than where they could practicably go, for acute care inpatient services,”); Long Island Jewish
Med. Cir., 983 F. Supp. at 140 (“The critical question is where can consumers of the product involved practically
turn for alternative sources of the product should the merger be consummated and the merged hospitals’ prices
increase.”); Sutter Health Sys., 130'F. Supp. 2d at 1124 (“[T]he chief task in determining a geographic market is to
identify the suppliers to whom consumers could practically turn if faced with anticompetitive pricing.”) (emphasis
added). -
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1045; Sutter Health Sys., 130 F. Supp. 2d at 1109; Long Island Jewish Med. Ctr., 983 F, Supp. at

121; Freeman Hospital, 911 F, Supp. at 1213,

Under circumstances similar to those here -- a merger of two suburban metropc;l'itan
hospitals with MCOs identified as one of the hospitals’ class of consumers -- one court rejected
the governmeht’s proposed definition of the relevant product and geographic market which
included only the merging hospitals. Long Island Jewz’sh Med. Ctr., 983 F. Supp. at 140, Asa
result, Complaint Counsel’s alleged market is, in fact, nothing more than “an awkward attempt to
- conform . . . [Complaint Counsel’s] theory to the facts they allege.” Belfiore v. The N.Y, Times,
826 F.2d 17'7, 180 (2d Cir. 1987). Because “[i]dentiﬁceition of a relevant market is a ‘necessary
predicate’ to a successful challenge under the Clayton Act,” Complaint Counsel has “failed to
meet its burden of proving a well-defined geographic market encompassing the practical
alternative sources of acute inpatient services to which patients can turn if faced with an anti-
competitive price increase.” Sutter Health Sys., 130 F. Supp. 2d at 1132, Accordingly, Count I
should be dismissed. |

B. Count II Should Be Dismissed Because Section 7 Requires Complaint
Counsel To Define And Prove The Relevant Market

Pethaps recognizing the weakness in its proof of market definition in this casé, Complaint
Counsel pled an alternate count. Count II alleges that the Merger violates Section 7, -but- without
any reference to a Irelevant product or geogréphic market. Complaint Counsel’s attempt to
lighten its burden in this case should fail because the language of Section 7 explicitly requires
~ Complaint Counsel to prove thét the Merger will substantially lessen competition in a relevant
miarket before liability is imposed, prohibiting only acquisitions that harm competition “in any

line of commerce or in any activity affecting commerce in any section of the country.” 15
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US.C. § 18 (emphasis added). Accofding to the legislative history, Congress intentionally
viewed a properly defined relevant mérket as a necessary element of a Section 7 Claim. See,
e.g., S.Rep. 81-1775, at 5 (1950) (“In determining the area of effective competition for a given
product, it will be necessary to decide what comprises an appreciable segment of the market.”)
(emphasis added). Additionally, almost a half-century of merger jurisprudence confirms that

Section 7 requires proof of a relevant product and geo graphic market. '

The Supreme Court has explained that a relevant market determination is necessary in
order to provide a framework within which to analyze the alleged anti-competitive effects of the

merger, even where the government brings a challenge years after the merger was consummated:

Determination of the relevant market is a necessary predicate to a
finding of a violation of the Clayton Act because the threatened
monopoly must be one which will substantially lessen competition
‘within the area of effective competition” Substantiality can be
determined only in terms of the market affected.

EI du Pont de Nemours & Co., 353 U.S. at 593 (1957) (emphasis added). This explains why
the FTC’s own Merger Guidelines require the delineation of the relevant product and geographic
market before determining whether a particular merger raises competitive concerns:

A merger is unlikely to create or enhance market powet or to

facilitate its exercise unless it significantly increases concentration

and results in a concentrated market, properly defined and
measured. . . .

18 See United States v. Gen, Dynamics Corp., 415 U.S. 486, 510 (1974) (“[Dlelineation of proper geographic and
product markets is a necessary precondition to assessment of the probabilities of a substantial effect on competition
within them[.]"); United States v. Marine Bancorporation, 418 U.S, 602, 618 (1974) (“Determination of the relevant
product market and geographic markets is ‘a necessary predicate’ to deciding whether a merger contravenes the
Clayton Act.”) (citations omitted); Phil. Nat'l Bank, 374 U.S. at 356 (considering the “probable competitive effects
of [the] proposed merger” in the pertinent ““line of commerce’ (relevant product or services market) and ‘section of
the country® (relevant geographic market).”); Brown Shoe Co., 370 U.S. at 335 (bolding that “the proper definition
of the market is a ‘necessary predicate’ to an examination of the competition that may be affected by the horizontal
aspects of the merger”); E.I duPont de Nemours, 353 U.S. at 593 (same); Tenet Health Care Corp., 186 F.3d at
1051; FTC'v. Cardinal Health 12 F, Supp. 2d 34, 45 (D.D.C. 1998).
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Merger Guidelines § 1.0 (emphasi_s added)§ seé also In the Matter of R.R. Donnelley & Sons
Co., 120 FTC 36, 53-54 (1995); Seeburg Corp. v. FTC, 425 F.2d 124, 128-129 (6th Cir. 1970);

Gen. Dynamics Corp., 415 U.S, at 510.!7

This Court’s Order denying Respondent’s Motion to Dismiss Count II is entirely
consistent with the language of Section 7, the Supreme Court case law discussed above, and the
Merger Guidelines -- all of which require Complaint Counsel to carry its burden of defining the
relevant market. In denying ‘Rcspondent’s Motion to Disﬁiss, this Court noted that Complaint
Counsel had alleged a rélevémt market in Count II: “the facts alleged in the Complaint, if taken
as true, and the reasonable inferences there from when drawn in favor of Complaint Counsel, the
non-moving party, sufficiently allege the relevant product and geographic markets.” "Order
Denying Resp.’s Mot. to Dismiss Count II of Compl. at 5 (June 2; 2004), As iﬁdicatéd above,
however, Complaint Counsel has since cia‘riﬁed its position that it is unnecessary to define a
product or geographic market for the purposes of a claim under Section 7 of the Clayfon Act,

Compl. Counsel Interrog, Answers at 3. (Attachment C).

Complaint Counsel ina_y not ignore this element of Section 7 analysis. Ultimately, a
--reviéw of the cases involving unilateral effects,'® consummated mergers and hospital mergers, '’

thiree salient features of this case, confirms that the relevant market must both be defined and

' Indeed, earlier this year the Commission confirmed the use of traditional principles of merger analysis, including
relevant market determination and an assessment of market share and concentration data, even in a challenge against
a merger that was previously consummated, stating that: “[wle are guided in our assessment of this merger by the
case law and the Merger Guidelines, both of which set out the general framework for our analysis and provide
instruction for the issues raised on appeal.” In the Matter of Chicago Bridge & Iron Co., Dkt. No. 9300, at 7 (Op. of
Comm’n) (Jan. 6, 2005) ("CB&P") (Attachment B),

'® See, e.g., Oracle Corp., 331 F. Supp. 2d at 1110, 1123,

19 See, eg., Freeman Hosp., 69 F.3d at 268 (“Without a well-defined relevant market, an examination of a
transaction’s competitive effects is without context or meaning,”); Cardinal Health, Inc., 12 F, Supp. 2d at 45 (“For
this Court to consider the likely competitive effects of the transactions, it must first define the relevant produict and
geographic boundaries of the markets in question,”).
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proven. By failing to prbve a relevant product or gedgraphic market in this case, Complaint
Counsel has not satisfied the elements necessaty for finding Section 7 liability and both Counts I
and II should be dismissed.

I COMPLAINT COUNSEL DID NOT MEET ITS BURDEN OF PROVING THAT
THE MERGER WILL CAUSE COMPETITIVE HARM :

Under both Counts I and II, Complaint Counsel claims that the Merger caused
competitive harm by increasing ENH’s bargaining power with MCOs, based on the relative price
increas,_es that ENH negotiated with certain MCO_s' after the Merger.?° Complaint Counsel failed

to carry its burden of proving that the Merger caused competitive harm for several reasons,

Firs‘t} the fact that a firm increased its prices does not demonstrate that it has market
power unless all viable corhpetitively benign explanations for the increase have been ruled out.
As stated by Complaint Counsel’s expert, Professor Elzinga, credible, benign reasons for the
relative price increases “would allow you to move forward and conclude that the merger was not
anti-competitive, whether you defined a relevant product market or geographic market or not.”

(FOF 9522). Complaint Counsel has failed to rule out several viable alternative explanations.

Second, although not obligated to under Baker Hughes, ENH has convincingly
demonstrated that its price increases are a result of its learning that its pre-Merger prices at

Evanston Hospital were, on average, well below-market.

» Complaint Counsel’s theory is not based on evidence that ENH increased its prices in absolute terms because
many hospitals receive price increases when they re-negotiate their contracts. Rather, the relevant issue is whether
ENH increased its prices relative to other area hospitals that serve as an appropriate basis for comparison.
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Third, C'omplainf Counsel’s hypoth‘esi's} tﬁat thé Merger provided ENH with greater
“ba;rgaining powef” has been proven false.”’ Complaint Counsel cannot escape the fundamental
truth that if two firms are not close substitutes, they cannot effectively be used to discipline eacﬁ
other in a bargaining situation. Evanston Hospital and HPH were clearly not close substitutes
'pfior to the Merger and thete is nothing about them that would enable a combination of the two

to exert greater bargaining power,

Fourth, HPH’s weakened financial condition, as well as ENH’s commitment to serve the
needs of the community, mitigate against any potential for competitive harm the Merger might
otherwise allegedly cause: Accordingly, for all these reasons, Complaint Counsel is left without

proof that the Merger caused competitive harm and without any viable theory that it would do SO.

Finally, as discussed below in Section IV, even if Complaint Counsél had proven a prima
facie case that the Merger violates Section 7, Respondent’s shoWing that quality significantly
improved as a result of the Merger required Complaint Counsel to demonstrate that these
improvements were outweighed by the Meiger’s likely anti-competitive effects. It failed to meet
that burden as well.

A. - Mere Evidence Of Relative Price Increases Does Not Prove Competitive

Harm ' '

Complaint Counsel has nof proven its prirﬁa facie case that the Merger will cause

competitive harm. Section 7 prohibits acquisitionsvonly where “the effect of such acquisition

may be substantially to lessen competition, or to tend to create a monopoly.” 15 U.S.C. § 18

2! Dr, Haas-Wilson's “bargaining theory” posits that, after the Merger, ENH was able to raise prices unilaterally
because an MCO might not be able to profitably market a health care network that excluded both HPH and Evanston
Hospital. (FOF 17984-988). -
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(emphasis added). Thus, Complaint Counsel is required to;demo'n‘strate that the purported anti-

competitive effect was caused, and will likely continue to be caused, by the Merger, >

. At_trial,_ Complaint Counsel based its proof of competitive harm on evidence that ENH
raised prices after the Merger, 'Sfa_nding alone, such evidence does not pr‘ové causation. As a
matter of law, in order to utilize evidence of price increases to prove that a firm possesses market
power, that evidence must be accompanied by proof that the price increased above a competitive
level and can be sustained at that level over a period of time, or is associated with a reduction of
output®® As a matter of economic theory, relative price increases may prove the existence of
market power or provide evidence of | competitive harm only after plausible, competitively
neutral explanations for the increased »price‘s have been eliminated. As demonstrated below,
Complaint Coﬁnsel failed to prove any of the above. Accordingly, Complaint Counsel has not

proven its prima facie case that the Merger will cause competitive harm in violation of Section 7.

22 Courts have dismissed Section 7 claims when plaintiffs have failed to tie the diminution in competition to the
merger at issue. See, e.g., Ricchetti v. Meister Brau, Inc., 431 F.2d 1211, 1215 (9th Cir. 1970) (“There must be a
further showing that, as a result of the post merger acts, the merger has an effect on commerce which is proscribed
within the meaning of all elements of Section 1), Smith-Victor Corp. v. Sylvania Elec. Prod., Inc., 242 F. Supp.
315, 320 (N.D. IIL. 1965) (“Section 7 requires more than allegations that there were mergers or acquisitions and a
lessening of competition in a relevant line of commerce; it requires that the lessening of competition result from the
mergers or acquisitions.”). Moreover, the need to prove causation holds equally true for Section 7 claims against
consummated mergers. E.I duPont de Nemours & Co., 353 U.S. at 607 (1957) (holding in a post-consummation
challenge that “the test of a violation of § 7 is whether, at the time of suit, there is a reasonable probability that the
-acquisition is likely to result in the coridemned restraints.”); Phil. Nat’l Bank, 374 U.S. at 362.

B See, e.g., Forsyth-v. Humana, Inc., 114 F.3d 1467, 1476 (9th Cir. 1997) (proof of higher prices and profits,
without a corresponding decrease in output, is not sufficient direct evidence to show market power); Blue Cross &
Blue Shield United of Wisconsin v. Marshfield Clinic, 65 F.3d 1406, 1411-12 (7th Cir, 1995) (“[WThen dealing with
a heterogeneous product or service, such as the full range of medical care, a reasonable finder of fact cannot infer
monopoly power just from higher prices...”); see also Geneva Pharma. Tech. Corp. v. Barr Lab., Inc., 386 F.3d
4835, 500 (2d Cir. 2004) (noting that pricing evidence is ambiguous with respect to monopoly power in the absence
of analysis of firm’s costs or evidence of restricted output); Levine v. Cent. Fla. Med, Affiliates, 72 F.3d 1538, 1552
(11th Cir. 1996) (evidence of rising fees is insufficient to show a detrimental effect on comipetition unless prices are
above actual prices charged by competitors); Rebel Oil Co. v. AU. Richfield Co., 51 F.3d 1421, 1434 (9th Cir. 1995)
(direct proof of market power consists of evidence showing restricted output and pricing above competitive levels);
Godix Equip. Export Corp. v. Caterpillar, Inc., 948 F. Supp. 1570, 1582 (S.D. Fla. 1996) (evidence of price
increases, without showing that pricing exceeds competitive price levels within the market, is insufficient to show
market power); In the Matter of Schering-Plough Corp., Dkt. No. 9297 at 116 (June 27, 2002) (FTC Initial
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1. ENH’s Relative Price Increases Were Not Accompanied By A
Reduction In Qutput :

As the Commission recognized in CB&, a theory of competitive harm must show an
“exercise of market power [which] results in lower output and higher prices and a corre;ponding
transfer of wealth from buyers to sellets or a misallocation of resources.” CB&/I at 6-7,
| (Attachment B). Indeed,' Cbrnplaint Counsel’s expert, Dr. Elzinga, explained that a merger is
| only anti-competitive if it causes prices to increase and output to fall. (FOF § 320). »Complaint
Counsel, howeyér, has not even attempted to argue that ENH’S relative price increases were
accompanied by a corresponding decrease in output of hospital services, That féiluré, in and of

itself, renders meaningless its evidence of relative price increases,

Moreover, the evidence at trial established that outpuf at ENH actually increased. For
instance, following the Merger, ENH began expanding its facilities, including adding a cardiac
catheterization lab and Surgery room, parking facilities, én Ambulatory Care Center ("ACC"), as
well as renovating the psychiatric ward, patient rooms, lobby areas, and the emergency
department (“ED”). (FOF 1 1516, 1546, 1556,.1559-1560, 1579, 1653). Similarly, ENH
upgraded its equipment after the Merger, including the addit_io’n of Epic, Pyxis, PACS, radiology
equipment, pathology lab equipment, cardiac surgery equipment, and physical plant equipment.
(FOF 99 1560, 1725, 1828, 1972, 2099, 2135). After the Merger, HPH also offered new services
and programs including, cardiac surgery and interventional cardiology procedures, the Kellogg
‘Cancer Care Center, an improved Fast Track system, double coverage in the ED, nighttime
.Obstetﬁcs/Gynecolégy coverage, an intensivist prbgram, and third shift pharmacists, (FOF M

21, 649, 1276, 1653, 1672, 1764, 1866, 1956), As Dr. Noether explained, evidence of an

Decision) overruled on other grounds, In the Matter of Schering-Plough Corp. et al, Dkt. No, 9297 (Op. of FTC
Comm’n) (Dec. 18, 2003) (“Pricing evidence alone is not sufficient to prove monopoly power.”).
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increase in both price and output is consistent with an increase in quality and inconsistent with an
increase in market power as a result of the Merger. (FOF § 1164). Complaint Counsel’s theory
must therefore be rejected.

2, Complaint Counsel Did Not Eliminate Plausible, Competitively

Neutral Explanations For ENH’s Post-Merger Relative Price
Increases

Every expert who testified at trial agrees that,‘ as a matter of economic theory, price
increases cannot prove market power unless all co‘nﬁpe'titively benign causes for those price
increases have been ruled out. (FOF 19 315, 519-520). Complaint Counsel itself has
acknowledged that its alleged proof of anti-competitive effects holds true only if “the direct
evidence demonstrates that these undisputed relative pricé incréases were not attributable to
cher factors” and “could only be attributable to market power,” Compl. Counsel Pretrial Brief
at 30. Complaint Counsel failed to prove that the Metger will cause competitive harm because it

failed to prove that the price increases “could only be attributable to market power.”

In analyzing the relative price increases, {Dr. Haas-Wilson used a difference-in-

(REDACTED)

(FOF 9 1054).

(REDACTED)
(FOF 1 1032).

(REDACTED)
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(REDACTED) (FOF § 1057)

' (REDACTED) (FOF 9 1053).

Dr. Haas-Wilson affirmatively identified nine viable (and competitively benign)
alternative explanations for ENH’s relative price increases: cost changes. across all hospitals;
changes in patient mix; changes in customer mix; changes in teaching intensity; changes in
information; changes in regulations; changes in quality; decreases in outpatient prices; and

“increases in demand. (FOF Y 523(a)-(c), 523(g)-(k), 523(m)). Although Dr. Haas-Wilson
admitted that ENH experienced changes in patient mix, changes in customer mix and changes in
teaching intensity at rates different than her control group of hospitals, she purported to control

for the effect of these changes using multivariable regression analysis. (FOF 9 1056).

Complaint Counsel’s expert further admitted that there are a variety of competitively

neutral factors that could hqve affected prices at ENH around the time of the Merger that she did

not consider in her analysis .at all, including: success of advertising and marketing programs;

‘addition of nicer 'ameﬁities; idiosyncratic cost changes; idiosyncratic demand changes; and
'Il)'a’yor-speciﬁc factors such as recent payor mergers or the sale of staff model practices to
hospitals. (FOF Y 523(d), 523(e), 523(1), 523(n), 523(p), 1023). Furthermore, its exp’erf

admitted that there aré factors that-can generally impact the outcome of the bargain between

MCOs and hospitals, that do not reflect market powér, including: what other hospitals are

already included in the MCO’s provider network; the personalities of the négotiators; the size of

the MCO; patienf loyalty to the MCO; and the amount of information avai.lable to a hospital or

MCO about market conditions. (FOF 19 526, 1021-1022). As discussed more fully below,
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however, Dr. Haas-Wilson did not effectively rule out many of the potential, competitively
neutral explanations for the relative price increases because she failed to consider fully all of the

evidence and failed to control adequately for factors that lead to these explanations.

By failing to measure the impact of the changes in any of these factors effectively or rule
out viable, compctitively benign explanations, and by admitting that proof of a price increase is
only indicative of competitive harm when all such explanations have _b‘éen ruled out, Complaint
Counsel’s own expert has demonstrated the.‘ fatal ﬂ_aw in Complaint-Counsel’s prima facie case.
(FOF 99 315-317, 519-520). Although entitléd to do so, ENH did not rest at trial on Complaint
Counsel’s failures, but introduced convincing evidence that altemativé explanations accounted

for the price increases, as discussed below.?

B. The Relative Price Increases Resulted From ENH “Learning About
Demand,” Not Its Acquisition Of Market Power

Complaint Counsel’s failure to demonstrate that competitively neutral explanations were
- not the cause of ENH’s price increases was highlighted by its inability to disprove that “learning
about demand” was not the cause for these price increases. ENH put forth convincing evidence
that Evanston Hospital/ENH learned, coihcidgnt with the Merge_’r, that it had been éhort-changing_
»‘ itself for years in its negotiations with MCOs. (FOF {734, see also'gener_ally FOF 99 577-964).
As a result of learhing about the demand for its services, and not because of any market power
acquifed as a result of the Merger, ENH was able to negotiate price increases that brought ENH's

prices in-line with those charged by other comparison hospitals. Evanston Hospital’s pre-Merger

* Dr. Haas-Wilson could not provide any measure by which to assess whether a particular explanation would be
considered “viable.” (FOF § 525). In fact, Dr. Haas-Wilson would not even rule out an explanation that had only a
10% chance of explaining the price increases from being considered as “viable.” (FOF § 525). Thus, if the Court
were to find at least a 10% probability that there exists alternative explanations for the relative price increases,
Complaint Counsel -- by the admission of its own expert -- has failed to prove its case.
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failure to obtain competitive contract rates is sig11iﬁcaﬁt-because the normal assumption in
examining assertions of market power is. that the price charged prior to the challenged conduct is
at least the competitive price. CF Indus. Inc. v. Surface T ransp. Bd., 255 F.3d 816, 824 (D.C.
Cir. 2001) (citing.Areeda & Hovenkamp, Antitrust Law § 5376). In a situation where that
assumption does not apply, like here, an increase in prices is not indicative of market power
because “a firm in a fully competitive ma_rket that is pricing below market levels would expéct to
~ eam greater revenues by raising‘-its prices to meet its competitorS_.” CF Indus., 255 F.3d at 824
.(pitation omittedS. Indeed, there is -an extensive body of economic thought, datiﬁg back at least
40 yearé and recognized by at least oné Nobel prize recipient, that addressés the market impact
of asymmetriq and incomplete information, (FOF 9§ 531). Complaint Counsel’s own expert
‘admitted that “learning about demand” is both a plausible economic theory and relative price

increases resulting from it are not anti-competitive, (FOF-ﬁ[ 1063; see also FOF § 523(k)).

1. The Evidence At Trial Demonstrated That, Coincident With The
Merger, ENH Learned About The Demand For Its Services

For ten years prior to the Merger, Evanston Hospital had been represented in its
neg‘otiaﬁo'ns with payors by Jack Sirabian, whose stated objective in negotiating managed care
contracts was fo be in every managed care network, (FOF Yy 600, 605). As he testified, Sirabian
sought to nurture relationships with the payors, rather than_to lget' the best possible deal for
Evanston Hospital. (FOF Y 606-607). Consequently, Sirabian consciously refused to negotiate
aggressively, even to the point of a.llowing, contracts to lapse and reimbursement rates to linger
for years without re-evaluation. (FOF 99 607, 613-615). In the late 1990s, howéver, Evanston
Hospital began to face increasing pressure to generate additional revenue. (FOF Y 106, 624; see
also generally 1Y 624-645). The passage of the Balanced Budget Amendment in 1997 (“BBA”)

- led to a $95 million reduction in operating revenue, over five years, for Evanston, Glenbrook and
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Highland Park Hospitals. (FOF 9y 110, 630-632). In addition, during the same time period,

liability insurance costs “sky-rocketed.” (FOF 7 637).

As aresult of this financial pressure, Evanston Hospital began to look at its managed care
contracts and contracting strategy more critically. Towards that end, in late 1999, Evanston
- Hospital engaged Bain and Company (“Bain”) to advise it regarding managed care contracting,

(FOF § 670). During due diligence for thé.Me“rger, Bain was able to examine managed care
"co.ntrac‘ts from both Evanston Hospital and HPH. (FOF ¥ 656, 672). Bain’s analysis revealed
“that many o.f Evanston Hospital’s contracts contained ﬁnfavorable terms, including contact rate

prices that were lower thaﬁ HPH’s, even though Evanston Hospital was a presﬁgious academic

hospital and HPH was a smaller community hospital experiencing quality issues.?” (FOF 1Y
- 3(a)-3(b), 30, 32, 41-42, 47-49, 99-104, 679-681, 685-686, 689-691). Moreover, Bain informed
Evanston Hospital that some of its contracts had &ven expired. (FOF Y 694), For example,
Evanston Hospital’s contracts with United. (Metlife), United (Share), CIGNA PPO, and HMO
IL/MCNP had all expired and Evanston Hospital was continuing to honor the old rates, in some.
cases dating back 5-6 years. (FOF ¥ 692). Bain also found that Evanston Hospital was not very
thoughtful_ about building escaiato‘r clauses.in'to its managed care contfracts to protect against
general costs increases, medical cost increases, and similar factors. (FQF 9692). -

(REDACTED)

(FOF 91 681, 884),

% Contracts between hospitals and MCOs include rates to be paid for all of the various distinct services the hospital
provides. A typical contract may have a list of dozens of distinct services, each with their own “rate.” Such “rates”
are one measure of price. Another measure of price, a proxy of which is used in the various price change analyses,
is the actual revenue (i.e. reimbursement) paid by the MCO to the hospital for services rendered, This “price”
obviously depends on the length of the patient’s stay, the types of services actually rendered, contracted rates and
other contract terms, '
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Kim Ogden, a former Vice President at Bain, was responsible for Bain's managed cafe
contract ana]ysi_é projgc‘t at Evanston Hospital. (FOF § 671). Testifying by deposition, Ogden
récalled that the Evanston Hospital executives were “horrified” when they reviewed the results
of Bain’s contract analysis. (FOF 1 695). Consistent with Ogden’s recollection, Evanston
Hospital’s executives testified that they were “shocked” and “embarrassed” wilen Bain presented
| the findings of their analysis. (FOF 683, 703). Even the HPH executives were surprised that

they had bée_n able to obtain better rates on payor contracts than an academic medical center like
Evanston Hospital. (FOF 669). In general, HPH had higher per diems than Evanston Hospital,
and HPH generated more revenue i)e'r'caSe on a case mix index (“CMI”) adjusted basis énd
| higher revenue per day on a CMI adjusted basis. (FOF §679). For example, Bain’s analysis
revealed that Unite& was paying Evanston Hospital roughly half what United was paying HPH.
(FOF 9 680). In addition, Bain estimated that PHCS’s rates with HPH were 30-35% higher than
Evanstbn'Hospital’s rates despite the fact that PHCS had equally heavy volume with both
institutions. (FOF 9 685, 687). Bain also informed Evanston Hosﬁital that its rates with Aetna

- for certain plans were lower than HPH’s rates. (FOF 9 689).

Bain’s discoveries wer‘e supported by HPH’s internal analysis. See generally (FOF
656~666)_. ZTerry Chan, who had primary responsibility for :con'tracting' at HPH pre-Merger,
cohducted _he'r own analysis of Evanston Hospital and HPH’s pre-Merger contracts. (FOF
658). Ms. Chan found that in at least 18 contracts, including those with PHCS, Humana, Cigna,
Aetna, United and One Health, where HPH had better rates than Evanston Hospital. (FOF 4
658). Ms. Chan also calculated that if HPH had been reimbursed using Evanston Hospital’s rates

it would have received nearly $8 million less in revenue for 2000. (FOF 11 663, 665).
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That Evanston Hospital’s rates were far below the m'arketpldce was later confirmed by

the reactions of the payors when ENH began to renegotiate its outdated contracts, (FOF 1 684,

754,796, 857, 864). For example:

United acknowledged that Evanston Hospital’s rates had last been negotiated in
1994 and were significantly below-market. (FOF 1 684). United’s representative
in the post-Merger negotiation was “embarrassed” by the fact that HPH’s rates
were “so much higher than Evanston’s.” (FOF 9 684).

(REDACTED)
(FOF { 754
DACTED
RE ) (FOF § 754).
(REDACTED) o
(FOF 1857).
(FOF 9 864), . (REDACTED)

Great West testified that “it had been several years since the contracts had been
renegotiated and that it was appropriate to [] increase some of the rates.” (FOF 9
796). Based on the time lag between renegotiations, Great West did not find

ENH’s initial post-Merger proposal “that shocking.” (FOF 9 796).

(REDACTED) (FOF § 710-712).

(REDACTED)

(FOF Y 712-725).

(REDACTED)
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(REDACTED) i* (FOF § 996). Bain’s

‘strategies worked.

(REDACTED) i

(FOF 94 726-733).

(REDACTED)

(FOF § 728).

2, The Expert Testimony Confirms That “Learning About Demand,”
And Not Market Power, Explains ENH’s Post-Merger Relative Price
Increases :
" Both the learning about demand and market power theories predict that ENH’s prices will

increase more than those of comparable hospitals during the same time period. Therefore, it is

impossible to rule out either explanation without considering ENH’s price levels relative to those

26

| (FOF
(REDACTED.) (FOF § 998).
(FOF 7998).
(FOF 4 998). - (REDACTED)
27
(REDACTED)
+ (FOF 9 1002).
(REDACTED)

| (FOF §
1002).

(REDACTED)
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of other hospitals. (FOF 9 532, 1057-1062). Indeed, whether ENH priced above a competitive
level is the ultimate market power determination that must be made. Copperweld Corp. v.
Independencé Tube Corp., 467 U.S. 752, 790 n.19 (1984) (“Market power is the ability to raise
prices above those that would be charged in a competitive market.”); Levine, 72 F.3d at 1552;
Godix, 948 F. Supp. at 1582; Rebel Oil, 51 F.3d at 1434 (market power is the ability to increase
prices above competitive levels and sustain them for an extended period); Merger Guidelines
§ 0.1 (“Market power to a seller is the ability profitably to maintain prices above competitive

levels for a significant period of time.”).

a, Contrary To Complaint Counsel’s Inflated Figures, ENH’s
Relative Price Increases Were Only Approximately 10%

- Correctly measuring the amount of ENH’s price changes relative to cOmparison hospitals
is imﬁortant for two reasons. First, it seﬁes as a benchmark to determine whetJhGr the price
increases are substantial enough to even raise concerns about market power. Second, a correct
estimate of the relative price increases sets an upper boundary on how much must be explained

by non-market power explanations.
(REDACTED)
(FOF 9 1003-1004). These figures are far more modest than the
hyperbolic estimates alleged in the Complaint or Dr. Haas-Wilson's estimates based on ENH --
‘only data. Those estimates reflect simple price increases, not relative price increases. (FOF §

1026). Professor Baker looked at the actual reimbursement per case based on payor data and

then examined this information across all payors in the market. (FOF {1008, 1011).

(REDACTED)
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(FOF 9 1011),

(REDACTED)
(FOF 9 1003).
(REDACTED)

' (FOF { 1004). Not only are these relative price
increase estimates far lower than those provided by Dr. Haas-Wilson, but they are -inhefently
conservative. ENH’s prices must be adjusted to account for the improvement in the quality of
the services being offered. (FOF 9 1157). Evidence at frial established that ENH's quality
improvgd proportionately faster than otlier area hospital_s in critical areas. (FOF 19 2205-2216).
As ENH has continued to improve the quality of its hospitals since the Merger, the observed
prices increasingly overstate the true quality-adjusted' prices for its services. (FOF ﬁ' 1156,

- 1158, 1161).

Complaint Counsel’s expert calculated ENH’s relative price changes based on two data
sources (payor data and State data). These calculations suffer from a variety of analytical flaws.
(FOF 171011, 1024-1045, 1103, 1105, 1116, 1146).

(REDACTED)
| (FOF 1y

1031-1045) | (REDACTED)

(FOF 9 1011, 1024-1027). See Comp.  16. Indeed, Complaint Counsel
conspicuously avoided presenting evidence regarding the impact of the incteases on the market

as a whole. Third, data problems uniqué to both of these sources create the risk of a biased
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result® (FOF ¢ 1028-1030, 1103, 1105, 1116, 1146).

(REDACTED)

(FOF  1028). As a result, Complaint Counsel overstates the effects of the Merger. (FOF q
1028).

b.  The Empirical Eviderice Confirms That ENH Raised Its
Relative Prices Because It Learned About Its Demand

- As discussed above, coincident with the Merger, ENH learned that it was pricing its
services as if it were a community hospital, and not at the higher levels that an academic hospital

commands. See .generally (FOF 99 103, 650-669, 677-693).

. R
(REDACTED) .

(FOF 94 125, 143, 170, 528, 732). {Under this
(REDACTED) (FOF 9§ 1059),

(REDACTED)
(FOF 99 1085, 1150).
(REDACTED)

(FOF 9 1150). As Evanston Hospital stopped pricing its services

28
~, (FOF 1 1028-1030, 1097-1109), '
i  (REDACTED) (FOF 1 1103, 1105, 1146).

. (FOF 1y 1113, 1116).
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at below-market, community hospital levels, and began to price its services at competitive,
-academic hospital levels, it stands to reason that it would initially have larger price increases

relative to other area hospitals. (FOF § 1060).

To evaluate leaming about demand, Dr. Noether compared ENH’s pre- and post-Merger
pﬁces to those of two control groups of hospitals - comunity hospitals and academic hospitals.
(FOF 9 1065). Based on the recerd evidence regatding competition, Dr. Noether initially

identiﬁed 18 hospitals to be included. in her control groups. (FOF ¥ 1065). Dr. Noether then
ll identified the academic hospitals within this group using thres criteria: (1) size; ¥ (2) teaching

intensity; ** and, (3) breadth of service.’! (FOF 9 1066).

Using these factors, Dr. Noether identified six academic hospitals for inclusion in her
academic hospital control 'group:

(REDACTED) 2

There'maining twelve hospitals became Dr. Noether’s community hospital control group. (FOF

1 1065). . (REDACTED) B

% Dr. Noether used the number of staffed beds to measure the size of the hospital. (FOF Y 1069). Dr. Noether used
-a cut-off of 300 beds to qualify for her academic control group. (FOF § 1069).

Dr, Noether used the number of residents per staffed bed to measure teaching intensity. (FOF ] 1070). Dr.
Noethier used a cut-off of 0.25 residents per staffed bed for a hospital to be a member of the academic control group,
the same measure used by both MedPAC (an independent federal commission that advises Congress on issues
affecting Medicare) and Solucient (a private organization that measures hospital quality) to identify major teaching
hospitals. (FOF {559, 1070).

*IDr. Noether used the number of DRGs provided by the hospital to measure the breadth of service, Dr. Noether
viewed breadth of service as an important attribute of academic hospitals because the range of services offered
impacts the demand for hospital services. (FOF { 1068). Dr. Noether used a cut-off of 370 DRGs for inclusion in
-her academic control group. (FOF 9 1068).

32 To avoid the potential of bias, which could result if only one factor were relied upon, Dr, Noether required that
hospitals meet all three criteria in order to be considered academic hospitals. (FOF Y 1067).

By | (REDACTED)
, (FOF 11 1097-1101). \

49



(REDACTED)

{FOF
11109).
(REDACTED)
(FOF 9 1110, 1113, 1114),
(REDACTED) (FOF q 1111).
(REDACTED)
(FOF § 1111).
(REDACTED) (FOF
11112). |
(REDACTED) (FOF {9 1117-1136).
(REDACTED) (FOF 99 1117-1136).
34}
(REPACTED) (FOF §1107), - |
- | (FOF{1108). ©~  (REDACTED)
(REDACTED) (FOF { 1104)
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(REDACTED) - (FOF 9 530).

Additionally, an examination of the pattern of relative price increases to each partlcular
payor demonstrates that Merger-enhanced market power cannot explam the price increase;

instead, the facts support the learning about demand eXplanation.

(REDACTED)
(FOF ¥ 1050).
(REDACTED)
(REDACTED)
(FOF 9 125, 143, 170, 1051).
(REDACTED) + (FOF 9 1052).
(REDACTED) - (FOF 9 1052).
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(REDACTED)
, (FOF § 680) By contrast, Evanston Hospltal’s pre-Merger rate with

Aetna was only somewhat lower than HPH’s pre-Merger rate. (FOF § 745).

(REDACTED)
(FOF § 1136).
~ (REDACTED)

. (FOF 1 680, 790-791).

(REDACTE]')-) » o (FOF
9 1049).

(REDACTED)

(FOF 1 604, 1124), (REDACTED)

(FOF { 1122).
(REDACTED)

(FOF § 693). (REDACTED)
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(REDACTED)

(REDACTED)

% (FOF 9 1138).

(REDACTED)

. (FOF 11138).

(REDACTED)
. (FOF.q 1161).
(REDACTED) B
7 (FOF ] 1142).
(REDACTED)

i (FOF 9 1148).

35,

36

37

38

]

(REDACTED)

FOF § 1144),
| (REDACTED)
"~ (FOF §1145). ’
| (REDACTED)
. (FOF 7 1142).
' (REDACTED)

; (FOF§1149),
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(REDACTED)

*(FOF 9 1148-1 149).

"(REDACTED) {(FOF § 1155).

C.  Complaint Counsel’s Theory of Competitive Harm Cannot Be Supported

In this case, Complaint Counsel alleges a “unilateral effects” theory of competitive
harm.* Under a unilateral effects theory, a merger may diminish competition where, as a result
of the acquisition of market power, “merging firms may find it profitable to alter their behavior
unilaterally following the acquisition by elevating price and suppressing output.” Merger
Guidelines at § 2.2. In order to properly siupport a theory of unilateral effects where the product
sold is “differentiatéd,” @ Complaint Counsel must show that Evanston Hospital and HPH were
qio'se substitutes for each other, and shfﬁciently different from cher hospitals in the area, such
that the Merger enabled them to raise prices without losing sales to the other nearby hospitals.
Oracle Corp., 331 F. Supp. 2d at 1117-18. Complaint Counsel must also prove that significant
barriers to entry and expansion would prevenf other hospitals from ‘.‘repositioning” their servicé
offerings in résponse to any price increase out-of-line with market levels. Oracle Corp., 331 F.

Supp. 2d at 1118; CB<&, at 6 n.34 (Attachment B); Merger Guidelines §§ 2.211-2.

- * This is distinct from a theory of competitive harm based on coordinated interaction, where a merger “enabl[es] the
firms selling in the relevant market more likely, more successfully, or more completely to engage in coordinated
interaction that harms consumers.” Merger Guidelines § 2.1. Complaint Counsel is not claiming that the Merger

resulted in anti-competitive effects through coordinated interaction, (FOF §517).

“ Both parties agree that the services provided by the hospitals are “differentiated.” (FOF 19 368, 535), A
“differentiated product” is one where the “products sold by different participants in the market are not perfect
substitutes for one another.” Merger Guidelines § 2.21. Hospitals may sell similar services, yet the services offered
by different hospitals are “differentiated” by quality, geography, as well as many other factors.

4 According to the Merger Guidelines, not only must the merging parties be close substitutes (generally defined as
consumers’ first and second choice), but the parties must also have a combined 35% share of the relevant market,
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In a desperate attempt to put forward support for a unilateral effects case, Dr. Haas-
:Wilson has offered a “bargaining. theory,” which posits that ENH was able to raise prices
unilaterally because an MCO might not be able profitably to market a health care network that
excluded both HPH and Evanston Hos;pital.42 Like in any economic analys_is ofa mergef among
-differentiated produéts, fundamental to a “bargaining power” theory is the fact that, prior to the
Merger, fhe two firms were close substitutes, In this way, they were able to discipline each other
competitively in a bargaining situation. In setting out the “ba‘rgaining theory” in this case,
however, Dr, Haas-Wiison never identified Evanston Hospital and HPH as close substitutes or
asserted that they were significantly different from other hospitals in the area. In fact, the
evidence in this case shows the opposite -- that Evanston Hosﬁital and HPH were each more
similar to other hospitals thgn they were to each other. Furthermore, Complaiht Counsel never
showed the existence of significant barriers to entry é,nd expansion, completely igﬁoring recent
evidence of growth and expansion among competitor hospitals. Finally, Dr. Haas-Wilson never
articulated the objective elements upon which her theory is based. She also never articulated
why ENH would have such Bargaining power. Instead, she leaves it for the Court and

Respondent to guess at the theory’s support in the face of solid evidence to the contrary.
/’ .

Merger Guideline § 2211, With a 30% market shate in the most narrowly defined geographic market, this case
does even rise to the level of being considered for an enforcement action, (FOF 1 508-514).

) .
“ It is instructive that Complaint Counsel never attempted to difc; eviderice to support a traditional prima facie case,
such as evidence regarding market shares and concentration levels. Instead, it relied only on its bargaining theory

and evidence of price increases.
(REDACTED)

v -+ See, e.g., Butterworth, 946 F. Supp. at 1294 (market
shares of 47-65% and uncontested testimony showing post-merger HHI figures ranging from 2767 to 4521, with a
delta of 1064 and 1889); see also (FOF 508-514).
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1. Evanston Hospital And HPH Were Not Close Substitutes For Each
Other Prior To The Merger
The evidence is undisputed that Evanston Hospital and HPH were not close substitutes

for each prior to the Merger. (FOF 9 32, 41-42). Indeed, the evidence at trial confirmed that,

prior to the Merger, payors did not “play” HPH off of Evanston Hospital, or vice versa, in

cbntrac’t negotiations. (FOF 974-983). (REDACTED)
(FOF §975). {A
(REDACTED)
(FOF 9 979).
(FOF § 977).
(REDACTED) . (FOF 1978).

As discussed above, there are a number of competing hospitals that are closer to
Evanston Hospital thaﬁ HPH, or closer to HPH than Evanston Hospital. This is true with respect
to the breadth, initensity and quality of services provided, as well as geographically. Complaint
Counsel failed even to consider whether Evanston Hospital and HPH were close substitutes

before the Merger.
(REDACTED)

; (FOF 9 536). Each of these measures confirms
that Evanston Hospital and HPH were not close substitutes for each other, and that the closest
substitutes for Evanston Hospital were different from the closest substitutes for HPH. (FOF 1

538-539).
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a.  Breadth Of Service
Evanétén Hospital’s breadth of service was far greater pre-Merger than was HPH’s.k For-
instance, Evanston Hospital provided nearly doubie the number of DRGs than HPH provided,
while also providing sophisticated tertiary services (such as open heart surgery) that HPH did
not. (FOF Y 544_, 549),

(REDACTED)

(FOF 91 545-546),

(REDACTED)
(FOF 9 547).

b, Size
In -1999, HPH had only 157 staffed beds while ENH had 411 staffed beds. (FOF 99 555,

557). (REDACTED)

(FOF  556).

(REDACTED) (FOF § 557).

¢ Teaching Intensity

Before the Merger, HPH was a local community hospital.. (FOF M 41, 44-46, 2319-
2322). ENH, on the other hand, is, and before the Merger was, an integrated health care delivrer-y
éystem with a strong teaching component and an affiliation with Northwestern University’s.
Medical School. (FOF Y 1, 3(a)-(b), 30). Thus, it follows that in terms of teaching intensity, as
measured by number of residents per bed, Evanston Hospital and HPH were wholly dissimilar.

Evanston Hospital had 0.33 residents per bed while HPH had no residents. (FOF 9§ 559).
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(REDACTED)

(FOF 9415, 418, 426, 559),

y Competing Hospitals Can, And Are, Rep‘o‘siti‘oni'ng

In order for a merger to harm competition through unilateral effects, “repositioning by the
non-merging firms must be unlikely. In oth& words, a plaintiff muist demonstrate that the non-
‘merging firms .are unlikely to introduce products sufficiently similar to the products_ contr’ollgd
by the merging firms to eliminate any significant market power created by the merger.” Oracle
Corp., 331 F. Supp. 2d at 1118; Merger Guidelines § 2.212; see also Rebel Oil, 51 F.3d at 1441
(.a_.ﬁlv'm cannot have market power Where existing competitors are able to expand their offerings
to undercut.alleged supra-competitive pricing by the firm); Areeda & Hovenkamp, 9 501 at 90
(defining market power as the ability to 'raisé price sub‘Stantially above the competitive level and

persist in doing so for a significant period without erosion by new entry or expansion).*?

Complaint Counsel has not met its burden to show significant barriers to expansion such
that rival hospitals would be unable to re-position themselves to combete with ENH. Not only
“are compc_stitOr hospitals able to expand their capac-ity and service offerings, they have been
doing so aggressively. For example, Northwestern Memorial recently received approval to

construct a new women’s hospital on the Northside of Chicago. (FOF 99 2290-2291).

“ Entry and expansion is relevant in all examinations of market power, including in merger cases, because market
power “depends largely on the ability of existing firms to quickly increase their -own output in response to a
contraction by the defendant,” Rebel Oil 51 F.3d at 1441; Baker Hughes Inc., 908 F.2d at 987; Ball Mem 'l Hosp.,
Inc. v. Mut. Hosp. Ins., Inc., 784 F.2d 1325, 1335-36 (7th Cir. 1986) (noting that a firm’s market share does not
imply market power where competitors may enter or expand production); see also Oahu Gas Serv,, Inc. v. Pacific
Res., Inc., 838 F.2d 360, 366-67 (9th Cir. 1988) (high market share does not imply monopoly power in a market
with low entry barriers); United States v, Microsofi, 253 F.3d 34, 82 (D.C. Cir. 2001).
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| Northwester'h. Mgmorial, \:avhich already sig‘niﬁcanﬁy .cons'train'.s ENH’s pricing and is a -
'substantial competitive force in obstetrics in the Chiéago area, will draw even more patients as a
result of constructing a new hospital dedicated to obstetrics. (FOF 9 434, 2291). In additiop,
between 2002 and 2004 Condell, located just 12.7 miles northwest of HPH, was granted permits
~ to expand its medical/surgical department by 20 beds (iO in 2002 and another 10 in 2004), its
ICU depaﬂmenf by 33% by adding 8 ICU beds, and its obstetrics department by 40%, which
added 10 beds. (FOF §390(b), 2293-2296). During the same time period, Lake Forest Hospital,
located just 6.1 miles northwest of HPH, also added 10 medlcal/surgwal beds to its facﬂlty
(FOF 9 390(a), 2297). Furthermore the regulatory environment for entry and expansion will
ease significantly with the repeal of the Illinois Certificate of Need laws, scheduled for July 1,
2006. (FOF 2280-2282). Once thé Certificate of Need statufe expires, all regulatory barriers
‘to entry and expansion will be removed. (FOF  2282). Such expansion/repositioning
demonstrates that Complaint Counsel’s version of a unilateral effects theory is simply

inapplicable here,

3. Complaint Counsel Has Not Articulated The Principled Bases For Its
Bargaining Power Theory

Besides contradicting the objective and undisputed evidence presented at trial, Dr. Haas-
Wilson’s “bargaining power” theory containé signiﬁcaﬁt flaws. Firét, she has failed to identify
or articulate wl_;at _attribute Eyanstori Hospital and HPH commonly possess that allowed them to-
exercise this enhanced bargaining power once they merged. That failure is particularly egregious
because the evidence at trial undeniably demonstrated that Evanston Hospital and HPH are not
close competitofs, whether in terms of geographic distance or the quality and type of services
they offer. Moreover, a “bargaining power” theory is based on a bayo‘r contracting only with

 selective hospitals and using its bargaining power to steer patients to the contracted hospitals,
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inducing price competition among them. (FOF 99 989-990). The evidence at trial, however,

established that payors in Chicago rarely engage in selective contracting, (FOF 41 991-994). -

Complaint Counsel has also never articulated the elements and conditions that form the
~ basis of such a bargaining theory, By remaining silent concerning the objective components that
form the basis of the theory, Complaint Counsel fails to give this Court a meaningful benchmark

by which to assess the credibility of the theory.

Complaint Counsel’s féilure here is significant because a theory of competitive harm
almbst identical to Dr. Haas-Wilson’s bargaining theéry, ina éase whose facts are very similar,
has already been rejected by a federal court. Long Island Jewish Med. Ctr., 983 F. Supp. at 121,
Like here, that case involved the merger of two neighboring hospitals in the suburbs of a major
city (New York City) where the court found that MCOs were a consumer of hospitals services.
Like Complaint Counsel here, the Department of Justicé (“DOJ”) in that case contended that the‘
MCOs had to have at least one of the merging hospitals in their networks in order to market their
health care plans successfully. Id. Unlike here, however, the DOJ articulated what attribute the
hospitals shared that would allegedly give them increased market power -- namely, they were the
: only two nearby hospitals with enough cachet and reputation to serve as an “anchor” or
“flagship” hospital in an MCO provider network. | According to DOJ, having such a hospital was
necessary in order to attract members. Id. at 137-38. The district court rejected DOJ’s theory on
tﬁe grounds that several comparable hospitals existed within reasonable proximity to the merging
hospitals, including a number of highly regarded academic institutions. fd. at 138-40. Like in
Long Island Jewish Med. Ctr., there are numerous competing hospitals located near the ENH

hospitals. Complaint Couxjsel’s theory in this case should therefore meet a similar end.
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D.  HPH’s Deteriorating Financial Condition And ENH’s Community Mission
Make It Unlikely That The Merger Would Cause Competitive Harm

Even if Complaint Counsel established a presumption that the Merger caused, and is
likely to cause, competitive harm, that presumption is rebutted by HPH’s weakened financial

condition before the Merger and ENH’s community mission.

1. Absent the Merger, HPH’s Deterioi"a'tin-g Financial Condition Would
Have Significantly Reduced Its Competitive Significance

The Supreme Court has held that an acquired firm with scarce future resources has far
lt'es's competitive significance than its market share or present market status would otherwise
indicate. General Dynamics Corp., 415 U.S. at 503-4. As a result, the acquisition of a company
whose future resources were “severely limited” would not cause a reduction in competition. Id.
General Dynamics and its progeny demonstrate that a firm need not be destined for imminent
failure in order for its weakened ﬁn_ancial condition to be a relevant and sigm'ﬁcant factor in
assessing the legality of a merger. Id.; see also Baker Hughes Inc., 908 F.2d at 984-86
(identifying weakened market position as one factor used to rebut government’s prima facie
case); Kaiser Aluminum & Chem. Corp. v. FTC, 652 F.2d 1324, 1341 (7th Cir. 1981) (financial
weakness of acquired firm is part of the relevant inquiry); United St_ates v. Int’l' Harvester Co.,
564 F.2d 769, 773-74 (7th Cir, 1977) (eVid‘ence ofa weékened_ competitor is a “mandated” area

-of inquiry),

The weakened firm analysis was most recently invoked in Arch Coal, 329 F. Supp. 2d at
158. The Court in 4rch Coal found no Section 7 violation in-part because the acquired firm was |
a “relatively weak competitor” in the current market. /4. at 157. The acquired firm “face[d] high
costs, ha[d] low reserves, ha[d] at best uncertain prospects for loans or new reserves, [was] in a

weakened financial condition, and ha[d] no realistic prospects for other buyers.” Id. The Court
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concluded that the acquired firm’s “past aind future competitive significance in the [] ma-ricet
ha[d] been far overstated” in light of the acquired firm’s “weak competitive status.” Id. In the
context pf hospital mergers, the declining operating'si_;atistics of the acquired hospital has also
been held to be one of the factors that weighed against any violation of the Clayton Act.
Freeman i‘losp., 911 F. Supp. at 1225, 1227 (hospital’_s “continuing decline in patient volume,
financial Sustainability, and competitive signiﬁcance” diminished in part the acquired firm’s

“significance as a competitive force.”).

Similar to Arch Coal and Freeman, the facts established at trial showed that prior to
merging with Evanston Hospital, HPH’s financial condition was on a “downward spiral.” (FOF
1]1} 2307, 2322, 2336) HPH was losing money from operations, the hospital was supportmg its
bottom line with 1nvestment income, it was significantly over-leveraged with no ability to
‘borrow additional funds, and lacked sufficient capital to make critical facility improvements,
(FOF 99 2319-2330, 2347-2348, 2354-2364, 2376-2381). The financial and strategic analysis -
performed by HPH revealed that the hospital could not maintain its capital capacity, improve its
qnality, or improve its level of services on its own, (FOF 19 2307, 2315). As other area
hospitals were rapidly expanding, HPH was immersed in a ‘;deteriorating financial trend.” (FOF
192336, 2383). Thus, in the late 1990s, HPH was not making money from operations on a year-
to-year basis, and by 1999 its operating margin hovered near losses of over $3 million. (FOF 9
2320). HPH attempted to diminish the appearance of its financial losses by offsettlng them w1th |
earnings from its. 1nvestments but when HPH’s investmeént income is subtracted from its
operating revenue, it shows that the hospital was achieving a “significant operating loss.” (FOF

§2347).
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) In addition to suffering large operating losses, HPH was “significantly over-leveraged”
and lacked sufficient funds to make much needed capital expenditures. (FOF 9 2359, 2376,
23'79, 2384). In 1998, HPH had a total of $120 million in long term debt. (FOF § 2355). This
severely limited its ability to borrow any additional funds in the future, (FOF 97 2355-2356). In

contrast to HPH, Evanston Hospital had zero debt during this time period. (FOF T[2355).

Absent the Merger, HPH’s financial condition would have continued to deteriorate such
that its ébility to compete WoUld have been significantly diminished. (FOF 41y 2299, 2327, 2354,
2366, 2405, 2407, 2412). Thé HPH Board of Dir’ectofs, in consultation with its financial
'a'dvisors, elected to seek a mergerPartﬁer primarily because they believed that HPH no longer
had an ability to compete effectively. (FOF M 2298-2299, 2308-2309), The HPH Board had
observed HPH’s finances steadily decline throughout the 1990s and was concerned ébout
perpetuating the existence of the hospital. (FOF 9 2300). Rather than wait until HPH was an -
actual “failing firm,” the HPH Board of Directors believed that they had a fiduciary obligation to
the hospital and the community to merge the hospital into a “stronger healthcare corhpany that
could bring much strdnger services over the long term to the Highland Park community.” (FOF
1[1] 2308-2309). The Merger with Evanston Hospital best met the criteria established by the HPH
Board to increase the capital capacity, improve the quality, and retain local control of the
hospital while securing the future for both the hospital and the community. (FOF 9§ 2306, 2314-

2315, 2318).

Complaint Counsel seeks to portray HPH as a generally profitable institution flushed with
cash reserves that was experiencing' a slight downward trend, a picture that is simply inconsistent
with the facts. In support of this, Complaint Counsel proffered the testimony of Mark Newton, a

former employee who left HPH soon after the Merger to assume a position at a competitor
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hospital. (FOF § 2339). As explained by Ron Speath, the former CEO of HPH prior to the
Merger and Newton’s direct supervisor at the time, Newton was a Vice President of Business
Affairs and not responsible for the finances of the hospital. (FOF §2339). As a result, Newton

is unable to reliably comment on the financial condition of HPH prior to the Merger.

In contrast to Complaint Counsel, Respondent presented evidence regarding HPH’s
financial condition from live witnesses who were actually part of the financial teams at HPH and
Evanston Hospitai. Kenneth Kaufman, a preeminent independent financial consultant hired by
HPH prior to the Merger, téstiﬁed about HPH’s declining financial condition. (FOF 23(')4‘1). In

_dd_dition, Harry Jones, the CFO of Evanston Hospital, testified about the negative ﬁna\ncial

findings of the due diligence process. (FOF 99 2339-2343). Further, Respoﬁden‘t’s’ expert, Dr.

~ Noether, performed an independent review and analysis of the financial condition of the

hospitals and concluded, consistent with Spaeth, Kaufman, and Jones, that HPH was in a
weakened competitive and financial condition at the time of the Merger. (FOF 1 2334, 2336,
2405). Complaint Counsel’s expert, on the other hand, did not perform any analysis of H-PH’s.

financial condition. (FOF 9 2413).

HPH’s weakened financial condition significantly undermined its competitive
‘signiﬁcénce in the market on a going forward basis. The facts presented by Respondent at trial
illustrated that it would have been impossible for HPH to use its lirﬁited amount of cash to
simultaneously service its debt, make significant capital investments into the hospital, and offset
increasing operating losses with investment income. (FOF 99 2367-2369, 2386, 2410-241 1).\

The evidence regarding HPH’s financial condition was presented by witnesses who were in the
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best positibns to accurately describe HPH’s financial situaltion.44 (FOF 19 2301-2305, 2339).
’fhe declining financial condition of HPH is oné additional factor which contributes to the
_ﬁnding that the Merger did nof “substantially . . . iessen competition” in vio.lation of Section 7.
2. ENH’s Not-for-Profit Mission Reduces The Potential For .Comp"etitive
Harm . :

Although Corhplaint Counsel attempts to ignore the practical implications of ENH’s not-
for-profit status on its pricing de'ciéions, courts have recognized that the riot-for-profit status of
hospitals may be ta_keh into account in evaluating the alleged anti-competitiVe effect. See, e.g.,
Long Island Jéiw'_sh Med, Ctr., 983 F. Supp. at 146; Butterworth Health Corp., 946 F Supp. at

1296-97.

Similarly, Compla’iﬁt Counsel’s own expert, Dr. Simpson, agreed that not-for-profit
hospitals fnay not act like a profit-maximizing firm and exploit fnarket power. (FOF qY 2416-
2417, 2421). Factors such as close ties to the community and dedication to its welfare
-v distinguish the goals of a not-for-profit hospital from those of a for-profit corporation. (FOF
2419, 2422-2413). See Long Island Jewish Med, Ctr., 983 F. Supp. at 146 (not-for-profit stafus
of the merging parties is relevant to Section 7 analysis); Butterworth, 946 F. Supp. at 1296-97
(merger of not-for-profit hospitals does not have the same potential for anti-_competi‘ﬁve effect as
for-profit corporations); United States v. Carilion Health Sys., 707 F. Supp. 840, 849 (W.D. Va.
‘1989), aff’d without op., 892 F.2d 1042 (4th_Cir. 1989) (recognizing that hospital’s b‘oafd was

- made up of the same community businessmen who pay for employees’ health insurance and thus

# As Dr. Noether explained, a proper economic analysis of a merger’s competitive effects compares the actual
situation post-Merger to what would have existed had the Merger had not occurred. (FOF 1 2278). HPH's
weakened financial condition is thus particularly significant here because of its competitors' repositioning and
expansion. HPH, absent the Merger, would not have been able to match such expansion and its competitive
significance would have therefore decreased even further. ‘
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had an incentive to keep :hospital costs‘ and rates low). A not-for-profit hospital that has
members of the community on its board will be less motivated by achieving high profits than by
providing quality healthcare to the community. (FOF Y 2422). Moreover, evidence that not-for-
profit hospitals are not acting to maximize profits is apparent from the benefits they provide to
the community, such as the provision of charity cate or locating new services where they would
bést benefit the community, rather than where they would be the most profitable for the hospital.
(FOF 91 2417-2420).
At trial, ENH established it has a deep commitment to the community. (FOF 241-9-
2420, 2429, 2431-2433, 2435-2438, 2440, 2442). Indeed, by design, the ENH Board consists
largely of members of thé community, providing an incentive to keep rates as low as possible.
(FOF 9 2422-2423). Also, ENH provides many benefits to the com'rhunity including charity
care and new services, (FOF 7 15). In fact, ENH created a comprehensive adolescent psychiatry
ijrogram at HPH and consolidated all such services there because that was better for the
community, notwithstanding the fact it would have been more profitable to consolidate adult and
adolescent psychiatric services at Evanston Hospital. (FOF 99 2418, 2172-2186). Complaint
Counsel’s own expert agreed that such conduct would be evidence of a hospital behaving in a
“manner that was not designed to maximize profits. (FOF § 2417). ENH has specifically
demonstrated its commitment to the Highland Park community through the creation of an
indéependent foundation, the Healthcare Foundation of Highland Park. (FOF 9 262, 31 1-12,
314, 2429, 2434). Endowed with $60 million at the time of the Merger, this foundation provides

grants to local organizations and monitors ENH’s obligations to the Highland Park community.*’

4 Under the Merger Agreement, ENH committed to improve HPH and the service provided to the community.
-(FOF 9§ 259-262, 2432-2433). The Foundation, which is separate and independent of ENH, is tasked with
monitoring ENH’s compliance with these commitments and, if the Foundation finds that ENH is not fulfilling them,
it has the power notify the lllinois Attorney General. (FOF 19 313, 2433-2437).
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(FOF 9 3'13414, 2430, 2433), Accordingly, ENH’s not-for-profit status, its entire mission and
community commitment, as well as its close ties to the community, all significantly reduce the
potential for the Merger to produce competitive harm.

IV. QUALITY IMPROVEMENTS RESULTING FROM THE MERGER OUTWEIGH
ANY PURPORTED ANTI-COMPETITIVE EFFECTS OF THE MERGER

Antitrust enforcement officials, case law and the economic experts in this case all agree
that impr‘evementsin quality are an important element in the analysis of competitive effects. The
evidence in this case overwhelmingly establishes that the Quality of care at HPH has improved
substantially as a direct r‘e‘s‘ult of the Merger with ENH. Thirteen different witnesses involved in
the functioning of HPH testified at trial based on personal knowledge that the quality of
healthcar'e at HPH has improved as a result of actions ENH took following the Merger.*®
Specifically, the witnesses included seven highly qualiﬁed physicians, a pharmacist, a nurse
leader, and four hospital administrators. Most have knowledge of the state of care at HPH prior
to the Merger. Five wor_ked at HPH prior to the Merger and were intimately familiar with its
quality. Five more conducted in-depth assessments shortly after the Merger, which required
them to analyze in detail the quality of the care provided by HPH just prior to January 2000;
Further, Respondent’s expert, Dr. Mark Chassin, also concluded that quality improved
dramatically across sixteen service lines as a result of the Merger based upon a detailed and
_ thorough investigation into the quality of healthcare delivered at HPH. (FOF 991196-1207,
1210, 1229). Independent third-party organizations responsible for monitoring hospital quality
have recognized and confirmed HPH’s improved post-Merger quality. A patient cannot come to

HPH today without benefiting from some improvement ENH made at HPH. (FOF 12217). 1If -

“ Moreover, ENH continued to invest substantial amounts of money into improving the quality at HPH even after it
had allegedly achieved market power and after the initiation of the FTC’s investigation.

67



: ENH were forced to diQest HPH, most of these iﬁipfoverﬁents would be lost to thé' Highland Park
and neighboring communities. | |

Even had Complaint Counsel established a presumption that the Merger is likely to cause
| competitive harm, which it did not, evidence offered by Respondent that the Merger substantially
improved the quality of care at HPH shifts the burden of producing further evidence back to
Complaint Counsel. This burden merges with C}omplaint Counsel’s ultimate burden of
persuasion. Baker Hughes, 908 F.2d at 983. Complaint Counsel attempted to satisfy its burden
on tﬁis issue with only one e#pert, who has never set foot on any ENH campus, and a former
HPH marketing director who had no clinical experience or responsibility, As demonstrated
below, Complaint Counsel failed to carry its ultimate bu;den of persuasion and, therefore, the
Corﬁplaint should be dismissed.

A, Quality Improvements Are Relevant To The Competitive Effects Analysis Of
The Merger

Enforcement officials at the FTC and DOJ have publicly agreed that quality, innovation
and similar factors are an important part of analyzing the competitive effects of a transaction, As
noted by then-Chairman Muris:

Quality is obviously an important part of the competitive mix when

purchasing health care, and competition law does not hinder the

delivery of high quality care. The Commission is always willing to

consider arguments about how a particular transaction or conduct

will improve quality, and it will pay close attention to such

arguments in weighing the competitive implications. Moreover,

because quality is so important in health care, we should err on the

side of conduct that promises to improve patient care. ’
“Everything Old is New Again; Health Care and Competition in the 21 Century,” Prepared
Remarks of Timothy J. Muris, then-Chairman, FTC at 18. Similarly, the recent head of the

Antitrust Division at the Department of Justice, Anne Bingaman, stated that, “[i]nnovation,
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whether in the form of improved product quality and variety or production efficiency that allows
- lower prices, is a powerful engine for enhancing consumer welfare.” “Competition And
Innovation.: Bedrock Of The American Ecoﬁomy,” Prepared Remarks of Anne Bingaman, Asst.
Attorney General, DOJ, September 19, 1996, 4

In bringing recent enforcement actions, gb’vemmental antitrust agencies have asserted
that quality and innovation are relevant in Merger analysis. Among the allegations of
anticompetitive harm in cases filed by the agencies during the pdst decade was that the
challenged Mergers would cause a reduction in quality or innovation. See Proposed Final
Judgment and Competitive Impact Statement, United States v. Alcan Aluminum Corp., 69 FR
33406, 33407 (June 15, 2004); United States v. Manitowoc Co., Inc., 2002 WL 32060288, at *9
(D.D.C. 2002); Analysis to Aid Public Comment, In re Wesley-Jessen, 61 FR 52799 (Oct. 8,
1996). The underlying assumption in these complaints is that these quality factors are linked to
the competitive impact of a Merger. It logically follows that if a deérease ‘in quality or
innovation would be anticompetitive, then an increase in these same areas as a result of a Merger
should be considered pro-competitive.

This conclusion is consistent with the D.C. Circuit’s holding in Baker Hughes that: “The
Supreme Court has adopted a totality-of-the-circumstances approach to [Section 7], weighing a
vériety of factors to determine the effects of particular transactions on com'petition;"’ Baker
Hughes, 908 F.2d at 984; see also CB&I at 7, n. 35. Courts and a‘ﬁtitrust authorities have long
recognized that factors such as improved quality and innovation are relevant to a competitive

effects analysis. Even as far back as 1970, courts spéciﬁca_lly acknowledged quality

T See also “Leap-Frog And Other Forms Of Innovation; Protecting The Future For High-Tech And Emerging
Industries Through Merger Enforcement,” Address of Constance Robinson, Director Of Operations And Merger
Enforcement, Antitrust Division (DOJ), June 10, 1999 (“In evaluating a Merger, jnnovation questions arise in the
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| improvements as pro-competitive justifications that may outweigh the anticompetitive effect of
a Merger. See, e.g., United States v, Idaho First Nat ’Il Bank, 1970 WL 511, at *11 (D. Idaho
1970) (holding improvements in banking services, such as improving the quality of present
services and -adding new services, may outweigh the potential anti-competitive effects of the
Merger) (rejection of Clayton Act and Bank Merger Act challenge). In more recent joint venture
and non-Mergér cases, the Commissiqn and courts have found tﬁat improvements in quality and
" innovation are relc;vant. For example, in the consent ofder approving -.a_ joint venture between
GM and Toyota, thc Commission noted that the opportunity for GM to learn Japanese
manufacturing and management techniques was a "‘major pro-competitive benefit[.]” In re
:General Motors Corp., 103 RT.C. 374 (Statement of Chairman Jarﬁes C. Miller III).*® In the
case of United States v. Brown University, the Third Circuit held that the goals of enhancing the
quality of the educational system and extending education to a more diverse range of students
were pro-competitive effects that are properly considered in a rule of reason ahalysis. Brown
Uhiv., 5 F.3d 658, 674-75. Also, in a string of cases involving the NCAA, the courts, including
the Supreme Court, have consistently credited as pro-competitive benefits the NCAA’s purposes
- of preserving amateurism and promoting the integrity and quality of college sports. See NCAA v.
Board of Regents of the Univ:. of Okla.w, 468 U.S. 85, 101-102, 120 (1984) (considering the
NCAA'’s purposes in the “maintenance of a revered tradition of amateurism” and “add[ing]
richness and diversity to intercollegiate athletics” in analyzing output restraints under the rule of

reason); Banks v. NCAA, 746 F. Supp. 850, 861-62 (N.D. Ind. 1990) (promoting integri_ty and

definition of product market, the identification of firms participating in the relevant market, and the analysis of
market concentration, entry, and competitive effects.”). ‘

¥ See also In.re Polygram Holding, Inc., Dkt. 9298 (Commission Decision) (July 24, 2003), where the
Commission, in analyzing a restraint under Section 1 of the Sherman Act, noted that “[cJognizable justifications
ordinarily explain how the specific réstrictions enable the defendants to increase output or improve product quality,
‘service or innovation.” :
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quality of college football acknowledged as a pro-competitive effect) (discussing other cases

involving the NCAA).*

In the present case, economists on both sides agreed that fhe quality improvements ENH
~made to HPH 'should be taken into account in evaluating whether the transaction, on balance, had
a positive or negative impact on competition. (FOF {323, 325, 329, 523(g)). Quality is
important in the analysis of competitive effects because ,it is one of the dimensions in which
hospitals compete. (FOF § 325). Improvements to quality benefit both patients and MCOs, and
| re'pr'esrent an important factor in a patient’s choice of hospitals, which affects how MCOs build

networks. (FOF § 325).

Quality of healthcare has both clinical and non-clinical aspects. (FOF ¢ 324). Clinical
_ improveinenfs are changes that increase the likelihood of desired health outcomes and are
céhsistent with the state of current professional knowledge. (FOF 1324). Noﬁ-clinical
improvements enhance the patient’s overall e);perien'ce, such as increased service, amenities and
convenience, (FOF §324). In chéosing among hospitals, patients value both of these aspects of
quality. (FOF 324). Accordingly, in evaluating the pro-competitive effects of the Merger, the
' Court should consider both clinical and non-clinical improvements. (FOF  324). The evidence
in this cése shows dramatic improvements in both clinical and non-clinical dimensions of

healthcare at HPH as a result of the Merger. See Section IV.C., infra.

“.The district court’s holding in United States v. Rockford Memorial Corp. that quality should not be considered in a
Merger analysis is inapposite. 717 F, Supp. 1251 (N.D. IlL. 1989). The statement in that case on which Complaint
Counsel has focused is, by its own terms, limited to the “present § 7 inquiry.” Id. at 1289. That decision was
affirmed, but not on the basis of the Section 7 analysis. The Seventh Circuit, instead, found that the Merger violated
Section 1 of the Sherman Act and did not rely on, or even mention, the district court’s remarks on quality in the
context of its Section 7 analysis. United States v. Rockford Mem. Corp., 898 F.2d 1278 (7th Cir. 1990).
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B. A Proper Framework Must Be Used To Measure Clinical Hospital Quality

To dete’rmine whether quality improved as-a result of the Merger, it is important to
understand what the definition of quality is within the field of healthcare quality assésSment.
Both Complaint Counsel and Respondent retained qualified experts in the field of healthcare
quality assessment to testify at trial.l Respondent’s expert, Dr. Chassin, was also qualified as an
expert in health -services research, which allowed him to offer conclusions regarding his

historical analysis of HPH’s quality in this case. (FOF §1212).

The Institute of Medicine (“IOM”), a _B‘ranch of the National Academy of Sciences,
established a definition of health care quality that has become accepted: “Quality of care is the
degree to which health services for individuals and populations _increase the likelihood of desired
health outcomes and are consistent with current professional knowledge.” (FOF q 1167); see
also Lohr KN, ed. Medicare: A Strategy for Quality Assurance (Institute of Medicine,
Washington, National Acaderny Press; 1990). Dr. Chassin, Respondent’s expert witness, was a
member of the IOM committee that authored the definition of qualifs' and is one of a handful of
experts in the field of quality to be elected tothe» IOM. (FOF §1168). This IOM definition of
healthcare quality is used by both quality experts in this case in their respective fields. (FOF

1167).

The IOM definition signifies that quality is not the same as simply counting up good
oﬁtco'mes-;_ it is about “increasing the likelihood” of good outcomes. (FOF 1 1169).° The IOM

definition recognizes that many adverse health outcomes are often beyond the control of a

0 Another dimension of quality is captured in the IOM definition. Quality requires consideration of both
_“individuals and populations.” Therefore, examining individual episodes of care is necessary and appropriate.
Equally important is appraising the extent.to which populations receive effective care from which they could benefit,
Thus, accessibility to effective healthcare services is an aspect of healthcare quality.
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healthcare provider and can and do occur despi‘té the besf possible quality of care. (FOF {{
1169-70). Experts in the field of heélthcare quality assessment accept that, under the IOM
definition, assessments of quality require examination of the content or structure and process of
care 1n addition to outcomes. Proper healthcare qualify improvements may fall into any one of

these three classes or measures. (FOF § 1171).

Structural m'easures‘ of quality may be fhoq_ght of as assessments éf the capacity to
»'provi-de' hig‘hequality care. These measures assess the characteristics of physicians, nurses,
institutions, or systems of care, Such characteristics include physical resources, equipment,
training and expertise. Structural measures pfovide the conditions uﬁder which care is delivered.
(FOF 9 1172). For e‘xémple, after the Merger, the expansion of 6bstetrical coverage at HPH to
include nighttime physician coverage is a structural quality improvement even in the absence of
any cher data. (FOF § 1172). Further, the investment of $120 million in the physical plant and
facilities of HPH and the construction of the new Ambulatory Care Center (“ACC”) are changes

at HPH that would be regarded as structural improvements. (FOF 1518, 1561, 5289).

Second, process measures of care refer to specific strategies and interventions to prevent,
cure, or ameliorate disease. They include the use of diagnostic services, medication regimens, or
surgical procedures. (FOF .‘ﬂ 1173). For example, the improvements in clinical care given to
patients who presented at HPH with a heart attack are process quality improvements rendered as
a result of the Merger. (FOF Y 1482-1504). Finally, outcome measures may be used tlo assess
quality of care. Outcomes may be defined broa&i’y and reflect what actually happens to patients

as the result of care processes employed.
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To properly assess the hnpéct of iinproveme‘nts ini all three _accepte(i classes of measures,
a comp‘rehehsive and multidisciplinary strategy to tr'aék the changes in structures, processes and
outcomes is needed. (FOF 1196). Fbr example, accepted methods of study in the field of
healthcare quality include interviews, site visits, analyses of documentation and paﬁent records,
and proper quantitative and qualitative analysis. (FOF Y 1196, 1209). These methods have
been accepted and utilizéd by the preeminent indep_endént assessors in the field of healthcare
~ quality such as the Joiﬁt Commission on Accreditation of Héalthcare Organizations (“Joint
Commission” or “JCAHO"),” étate health departments, and professional regulatory
organizations. Specifically, JCAHO, the_.New York State Health Department, and the American
College of Obstetricians and Gynecologists (“ACOG”) all utilize site visits and interviews when
assessing .healthcare quality. (FOF 99 1203, 1209). The evidence demonstr_ates that ENH made
'si-gniﬁcant improvements in each of the structure, process anid outcome m.eésures.

C. Quality Of Care Improved At HPH As A Result Of The Merger

After the Merger, ENH addressed riumerous changes that dramatically improved the
quality of care at HPH. HPH’s'pfe-Mcrger quality problems manifested themselves in at least
fdur different areas: obstetrics and gynecology (“Ob/Gyn”), quality assurance, quality
improvement; and nursing. (FOF Y1227, 1233, 1344-46, 1416, 1464-68). HPH also had

serious deficiencies in its physical plant that threatened patient safety. (FOF 1 1227, 1512-14).

After the Merger, ENH fixed all of HPH’s quality problems and either significantly
expanded and improved services already existing at ENH — such as oncology, radiology,
emergency medicine, laboratory medicine/pathology, pharmacy and psychiatry — or introduced

new services that previously were not offered at HPH — such as cardiac surgery, interventional

5! The Joint Commission is the entity responsible for accrediting hospitals and certain other types of healthcare
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cardiology, intensivist coverage and Eplc (FOF 1]1[ 1228-29, 1564). .Mé'n'y of these new and
improved services typically were not available in community hospitals. (FOF M 1759, 1762,
1781-82, 1788, 2119-20, 2215). All told, ENH made substantial quality improvements in at
le"a's't: (1) Ob/Gyn; (2) quality as‘surancé; (3) quality improvement; (4) nursing; (5) physical
plant; (6) oncology; (7) radiology and radiation medicine; (8) emergency care; (9) laboratory
medicine/pathology; (10) pharmacy; .(11) psychiatry; (12) the.skills of the physician staff, as a
result of the medical integration with ENH and its ac_adc;,mic programs; (13) cardiac surgery;
(14) interventional cardiology; (15) intensive cate; énd (16) electronic medical records (Epic).

(FOF 9§ 1229),

The vast majority of these improvements could not have been achieved without a Merger.
(FOF 91228). HPH’s leadership structure, culture, and financial situation precluded effective
improvement efforts and cfeate‘d the risk of adverse health outcomes in key clinical areas. (FOF
99 1226-27). Accordingly, the relationship between HPH and ENH is critical to maintaining the
quality improvements at HPH, and as discussed in more depth in Section VII, any divest_iture of
HPH would erode a number of those improvements in quality. (FOF 9 1232).

1. ENH Fixed HPH’s Pre-Merger Problems In Ob/Gyn At HPH And
Greatly Improved Those Services

At the time of the Merger, Ob/Gyn was the largest patient care area at HPH. (FOF
91250). More than a third of all hospital admissions to HPH before the Merger were for_
mothers delivering babies and their newborns. (FOF §1250). Yet, at the t;'ine of the Merger,
HPH had major quality deficiencies in this department. (FOF 99 1233, 1249). Many of these

problems were identified in 1998 by ACOG and corroborated by other sources of information.

‘organizations in the United States. (FOF 9 1185).
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(FOF {9 1251-1255). .ENH remedied these deficiencies and further improved obstetric services

at HPH post-Merger.

Prior to the Merger, HPH was plagued by inadequate coverage by obstetricians on labor
and delivery, lack of effective obstetrical leadership, inadequate nﬁrsing skills and lack of
nurSing accountability, very poor physician-nurse teamwork, physicians performing
inappropriate gynecologic surgery, and a very weak quality assurance program. (FOF 9§ 1249-
50, 1251-53). The problems in HPH’s pre-Merger labor and delivery unit created unsafe
situations in an area of critical care and increased the risk of adverse health outcomes for mothers

and babies in the labor and delivery ﬁnit. (FOF 99 1250, 1256-57, 1262, 1268).

After the Merger, ENH improved the quality of HPH’s Ob/Gyn services across the board
at an a‘n‘nﬁal_cost of more than §750,000. (FOF 99 1233-34), However, money alone would not
have been sufficient to bring aboﬁt the sweeping changes that ENH implemented to HPH’s
Ob/Gyn services. Under the leadership of the newly-appointed ENH Chair of Ob/Gyn, Dr.
Richard Silver, ENH implemented in-house, nighttime obstetrician coverage at HPH, which
made full-time physicians available on the labor and delivery floor during the nighttime hours to
respond to patient cmergenéies. (FOF 4§ 1276-82, 1284-92). The addition of new department
leadership also corrected ciﬁality assurance problems within Ob/Gyn and allowed HPH to
effectively deal with several HPH problem physicians who had escaped effective discipline prior
to the Merger. (FOF 1 1é95-1300, 1442, 1446-57). ENH also put an end to inappropriate
practice patterns in the labor and delivery unit, including inappropriate inductions, late trimester
abortions, and gynécologic procedures in the Emergency Department (“ED”). (FOF 99 1269-75,
1361 -03). These improvements ~ including a preoperative gynecologic surgical review program,

new obstetric practice protocols, improved physician discipline, and physician and nurse
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. teamwork — are all quality improvements at HPH resulting from the Merger. (FOF Y 1293-97,

1304-20, 1333).

The improved quality of HPH’s Ob/Gyn services is evident from ENH’s patient
outcomes post-Merger. This evidence indicates that ENH performs Cesarean section and
operative vaginal delivery rates at lower rates than national benchmarks. In addition, ENH’s
neonatal mortality rates are equal to or lower than national benchimarks, (FOF §1331). Because
both Cesarean section and operative vaginal deliveries are riskier procedures than nbnnal vaginal
-birth, these data establish that ENH is appropriately selecting the method of labor and
minimizing the number of expectant mothers who are exposed to greater delivex;y' risks. (FOF

19 1321-29).

2. ENH Fixed HPH’s Pre-Merger Quality Assurance Problems

A strong quality assurance program is important to quality of care in a hospital. (FOF
1 1414). Hospitals are responsible for operating quality assurance programs: (1) to identify and
a‘pprdpriately discipline poorly performing physicians; and (2) to carefully im)estigate adverse
events and close calls to identify opportunities for improvement in hospital systems and policies
for reducing the likelihood of those adverse events recmﬁng. (FOF §1415). HPH’s pre-Merger
quality assurance program waél inadequate in Both respects. (FOF 99 1416, 1420). It ﬁ'ad a very
weak structure within eacﬁ of the ciinical departme'rﬁs for peffonning effective peer review and
identifying problem physicians, and it lacked an adequate proceés to discipline those physicians.
(FOF 91416). Shortly after the Merger, ENH made several improvements to HPH’s quality
assurance program that remedied these problems and further improved quality assurance at HPH.

(FOF §1418). In so doing, ENH also reduced the risk of adverse outcomes to patients,
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a.  Adverse Event Case Reviews

Prior to the Merger, adverse events, including adverse drug events, were largely
underreported at HPH. (FOF 1421-23). Additionally, HPH lacked an effective way of
reporting medical errors. (FOF 1]1[ 1421-22). Even when adverse events were reported, however,
HPH lacked a systematic approach for examining them and determining ways to prevent them
from recurring. (FOF 9 1421-22). As a result, when adverse events were investigated, rather
than identifying vhospitlél_ processes or systems that needed fixing, HPH had a pattern of finding
no opportunities for improvement. (FOF § 1422). This pattern of ineffective advefse event case

reviews was widespread throughout HPH, (FOF § 1428).

.. Hospital governance plays a critical role in setting the tone for effective quality
assurance. (FOF q 14’29). Effective peer review and quality assurance starté with the leadership
at all levels. (FOF 91429). For peer review and quality assurance to work well, the Board of
Trustees must have a role in hearing about, encouraging, and enforcing discipline. (FOF
91429). The hospital’s leadership, the administrative leadership, and the nursing and physician
leadership must play similar roles. (FOF 9 1429). Before the Merger, HPH had a hospital
culture of keeping adverse event discussions away from the Board of Trustees. (FOF w 1430-
_ 31). As aresult, the Board rarely, if ever, was involved either in an"alyz’ing_,the a‘dve'rse events or
1n helping to solve them ahd, thefefor’e, failed to perform adequate oversight of the h0‘sp_i_tal’s

quality assurance programs. (FOF § 1431).

Aﬁer the Merger, ENH exported to HPH its organizational culture, which encouraged the
reporting of hospital errors for learning purposes. (FOF § 1444). Over time, this has resulted in

a positive change at HPH in the reporting of errors. (FOF 9 1444). As early as June 2000, the
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quality assurance committee meetings at HPH reflect HPH’s new efforts to discuss and

encourage the reporting of medical errors and close calls. (FOF { ‘ 1445).

b. Physician Discipline
Before the Merger, HPH was a typical community hospital with a typical governance
structure. (FOF {1432). Rather than having full-time d¢partrnent leaders, as was common in
academic teaching hospitals, the department heads at pre-Merger HPH were private practitioners
who were not compensated for their work. (FOF g 1432-33). Moreover,' instead of being
appointed on the basis of their abilities, the department heads were elected by their peers and
served two-year terms. (FOF § 1433). As private practitioners, the department heads were often
in direct competition with the very physicians whose conduct they were charged with
monitoring. (FOF §1432). This inherent conﬂi_ct of interest prevented the members of the
quality assurance committee from effective peer review because, in part, they did not want to be
responsible for someone lo'sin_g- their privileges and livelihood. (FOF §1432). The incentive to
discipline fellow physicians was further reduced by the possibility that the disciplined phys'ician
might be elected as a department head the following year. (FOF q1433). Consequently, the
_department chairmen were reluctant to deal effectively with physician misconduct. (FOF
191296, 1433).
(REDACTED) (FOF
11297, 1441).>

After the Merger, ENH completely changed the structure of physician oversight at HPH

by replacing the part-time and private practicing physician chairs with full-time clinical

79



chairmen, who: are selected _follswing a national Searcﬁ and empldyed by ENH. (FOF 991295,
1298, 1417-18, 1442-43). ENH also integrated the medical étaffs in each depértr‘nent, making
thé clinical chairman responsible for the integrated departments and physicians at HPH. (FOF
17 1442-43). This was an important step in improving the system of physician discipline at
'HPH, and it improved the quality in the department of Ob/Gyn at HPH. (FOF 9 1448-57).

(REDACTED) , |
(FOF Y 1446-47).

¢.  Physician Re-Credentialing

After the Merger, ENH also introduced a periodic re-credentialing process in which HPH
phyéi‘cians underwent a review of their practices, and as a result, decisions were made about
medical staff privileges. (FOF 49 1458-59). Several HPH physicians were not granted re-
appointment during the‘peri‘o.dic re-credentialing ISr'ocess b‘ecéus_e of their failures to respond
while on call. (FOF {1458).

(REDACTED)
(FOF 9 1459),

3. ENH Fixed HPH’s Pre-Merger Quality Improvement Problems
Quality improvement (*QI”) consists of hospital programs directed toward improving the
quality of service across a w'ide variety of measures. (FOF ¢ 14605. Hospitals must have QI
programs that are directed to proactively using data-driven methods to improve their services

over time. (FOF 11460), Prior to the Merger, HPH’s quality improvement program was

52 .
(REDACTED)
(FOF 99 1455-56). o
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inadequate to achieve meaningful quality improvement. ENH quickly resolved this issue after

the Merger by exporting its superior QI programs to HPH. (FOF 7 1462).

HPH’s pre-Merger QI program suffer‘éd from several weaknesses: (1) it included several
-indi;:'ator‘s that were not valid quality measures and didnbt use data from sources outside HPH to
-determing whére its performance was on the scale of good, bad or indifferent; (2) there was a
_l'ack of behchmarkiﬁg and use of best demonstrated practice_s; (3) HPH used a care map process
that was overly simplistié and deficient as a means of improving care; and (4) HPH’s approach to
improvemeﬁt was vextrefnely lirﬁited in that it did not use evidénce from ‘adverse event
investigations or a multidisciplinary process and had very few indicators. (FOF 19 1464-66). To
be effective, a QI program has to involve multidisciplinary approaches, which requires input
from all different clinical perspectives, including physicians, nurses, pharmacists, and all of the

other perspectives of care. (FOF 1461).

HPH also had an extremely limited process for attempting to proactively improve quality
of care. p‘re—Mergef and, as a result, HPH failed to identifsl the places where care needed to be
improved, (FOF {1466-67). In addition, there was evidence of wide variations in the
application of practice standards in the treatment of certain diseases, resulting in variation in

patient outcomnes at HPH. (FOF  1466).

In the months immediately following the Merger, ENH rapidly exported its QI systems to
HPH by involving a large cohort of physicians in quality improvement committees and activities.
(FOF 911462, 1470). As a result of their involvement in the development of critical pathways
and review of literature to determine up-to-date treatment plans, these HPH physicians upgraded

their skills, which is a structural improvement in the quality of care at HPH. (FOF 9 1473).
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Beginning in March 2000, ENH also bégan exporting its multidisciplinary critical pathways to
HPH. (FOF 19 1476-78). ENH’s cﬁtic‘al pathWays contain numerous process measures of
- quality designed to improve patient outcomes, and they employ a lot of best practices from other
sources to generate a proactivé approach to quality iniprovement.\.(FOF 9 1475). By August
2002, ENH had introduced a total of 33 new critical pathways to‘HPH.53 (FOF 91478).
Complaint Counsel’s expert, Dr. Patrick Romano, concedes that the QI program at HPH
improved aﬂef the Merger. (FOF §1462). These QI program improvements dramatically

-improved the quality of patient care at HPH. (FOF § 1463).

The improvement in the care of heart attack patients at HPH post-Merger confirms the
improvement in HPH’s post-Merger QI program. (FOF ™ 1482-86, 1488). One of the first
critical pathways ENH exported to HPH after the Merger was thé myocardial infarction critical
pathway, which emphasized improving performance on laspirin and beta blockers. (FOF 9 1487),
The administration of aspirin and beta blockers to heart éttack patients has been proven in many
dozens of research studies to save lives and reduce complications. (FOF 9 1486-86, 1489), The
uses of these medications are thué critical process measures of the effectiveness of treating heart
attack patients.  (FOF 9 1485-86).

.‘ (REDACTED)
(FOF 91 1489-98, 1499-
H 1504, 1509). Thus, ENH’s exportation to HPH of a much more effective QI program after the
Merger produced very rapid and very substantial quality improvements at HPH in highly valid

process measures of care, (FOF 1509-1 1).

* Data available from HPH’s care maps —~ such as length of stay and cost per case — cannot be used with data from
Evanston Hospital’s critical pathways to compare changes in quality at HPH before and after the Merger because
those variables are not particularly related to quality of care. (FOF 9 1481), '
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4, ENH Fixed HPH’s Pre-Merger Nursing Problems
Nursing serviées are absolutely critical to patient care because of the increasing
domplexit‘y and severity of illnesses of hospitalized patients. (FOF 9 1338). HPH, however,
lacked several key elements of an effective nursing program prior to the Merger. (FOF { 1344).

ENH effectively addressed these issues after the Merger.

Prior to the' Merger, HPH had trouble recruiting nursés. (FOF § 1350). It had a 13-15%
nurse vacancy rate, and it was forced to fill the vacancies with temﬁorar_y nurses from agencies.
(FOF 4 1350). Although HPH needed to recruit and hire new nurses, its declining financial
condition restricted its ability to compete in the market with respect to nursing salaries and
benefits packages. (FOF ¢ 1353); Shortiy after the Merger, nursing problems were
memorialized in an August 23, 2000, memorandut from Peggy King, Assistant Vice President,
to Mary O’Brien, Senior Vice President. (FOF § 1347). King identified concerns about passive
nursing, a lack of critical thinking skills by nurses, the failure of nurses to practice
ailtonomously,. a punitive nursing atmosphere that inhibited accident investigation, a lack of

nurse leadership support and nursing competency. (FOF § 1347).

Further, HPH nurses lacked proper training. There were nurses'without CPR certification
and nurses who lacked cross-training, and there was no nurse orientatién program or nurse
training for delivering care to high-risk patients. (FOF ¥ 1362). Hospital leadership also did not
support active involvement of nursing in multidisciplinary care. (FOF § 1344). Finally, HPH
ilad problems with nurse/physician relationshiﬁs. (FOF 11 -1368-84).‘ Contemporaneous
docurhe‘ntation from hospit.al administrators confirms the problems facing HPH nursing services

just described. (FOF q 1347).
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: After the Me'rger, ENH improved nursing services at HPH in several clear ways. First,
ENH immediately provided several nurse pay increases to address high turnover and vacancy
rates at HPH. (FOF § 1389). Second, it implemented widespread additional training fdr nurses
écross the entire HPH-I, on regular floors and iﬁ the Intensive Care Unit (“ICU”) and operating
robm (“OR”), which allowed the nurses to be more active and more effective clinical caregivers,
(FOF 91 1397-1407). The opening of the cardiac surgery program also enhanced HPH nurse
‘training and skills. (FOF 4 1402-03). As a result of these programs, HPH nurses improved
their critical thinking and assessment skills and improved patient safety, (FOF Y 1406-07).
Third, ENH greatly improved the teﬁmWork between physicians and nurses, transforming the
nursing service from a passive culture to a more active, professional culture where nurses were

full partners with physicians in providing multidisciplinary, effective care. (FOF 9 1408-09).

The Merger was necessary to cure HPH’s nursing probléms. HPH lacked a culture —
thrbughout the hospital, through administration, or through physician leadership — that promoted
positive nurse/physician relationships. (FOF 9 1384). Solving these cultural issues required a
change of the hospital systems, administration and physician leadership. (FOF 9 1384). Support
for cultural change had to be pervasive throughout the organization. (FOF 9 1384). ENH
installed full-time, paid department chairs who are responsible for managing physicians within
their department and addressing nurse/physician relationships, amon'g' other issues. (FOF {
1410). Without this cultural change that ENH brought to HPH, nursing services would not have

improved. (FOF §2456).
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5. ENH Fixed HPH’s Pre-Merger Deficiencies In Its Physical Plant And
Substantially Expanded Its Facilities

Since the Merger, ENH has poured millions of dollars into renovating the physical plant
at HPH to correct numerous deficiencies that éndahgered the lives and safety of its patients.
ENH has also invested millions of dollars in expanding HPH’s old facilities and adding new ones
that allow HPH to offer services it previously could not. (FOF §Y1515-17). All of these
physical plant and facility upgrades are substantial improvements to the structure of caré, which
v -inCreases HPH’s ability to deliver high-quality care and thereby increases the likelihood of

desired outcomes. (FOF Y 1516).

Prior to the Mérger‘, HPH had significant deficiencies in its physical facilities that limited

HPH’s capacity to render adequate care and ensure the health and safety of ifs patients. (FOF
91512-14), (REDACTED) - -

| | (FOF 91 1513, -1519-35). In

“addition, ENH’s pre-Merger due diligence revealed a number of critical upgrades that posed a

direct threat to patient safety, as well as additional items that could or would affect operations

and could' become code violations if they were nof addressed. (FOF 99 1536-48). These

physical plant deﬁciencies were far more serious than those that threatened HPH’s ability to

' pat‘ticipaté in the Medicare program and increased _the.risk of adverse eVents at HPH, (FOF

91514). ENH esti‘mafed the cost to remedy these deficiencies at $14-19 million. (FOF § 15 14).

Shortly. after the Merger, to protect the welfare of the patients at HPH, ENH addressed
HPH’s critical and potentially critical deficiencies. (FOF 1515, 1549). ENH replaced the
HPH patient care buildings’ entire electrical distribution and ventilation systems, plumbing, and

waste pipes; built a new central plant at HPH, including a new power plant that houses utilities
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such as electrical generators, backup generators, boilers, and air ventilation equipment; and built
redundant critical life safety systems to ensure patient safety in the event of a failure of the

primary system. (FOF {9 1550-57).

ENH also built new facilities and purchased new equipment for HPH that improved the
quality 0f ENH’s existing services and expanded the types of services ENH could offer. These
improvements included a new Ambulatory Care Center (“ACC”) that houses radiation mediéine,
nuclear medicine, the Kellogg Cancer Care Center, and the breast imaging center; a new éérdi_ac
catheterization lab to support the interventional cardiology program; the renovation and
expansion of the ED and psychiatry units; expansion of the radiology department; and the
addition of modern equipment to a variety of a:reas (FOF 99 1516, 1559-61). The cost of these
improvements has been substantial. Fér example, tﬁe ACC cost $19.5 million plus an additional
~ $5.3 million for new state-of-the-art equipment, while the new open heart surgery suite cost $1.3
million. (FOF 991558, 1561). ENH also spent over $2 million in upgrades to the operating
toom equipment, (FCF 99 1562-63). Moreover, ENH is continuing to remodel HPH’s radiation
department and HPH’s medical/surgical units, and it has started construction of a new ICU.

(FOF § 1517).

Overall, ENH has spent § 120 million on capital improvements at HPH, and it has

committed to spend an additional $45 million at HPH in the future, (FOF 9 1518).

6. ENH Brought Multidisciplinary Academic Oncology Services To
HPH

ENH substantially improved oncology services at HPH post-Merger by extending the
" Kellogg Cancer Care Center and offering oncology services, research trials, and new equipment

typically not found in community hospitals. (FOF §1789). Many of these services are only
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offered in academic teaciling hospitals. As a result of the improvements made by ENH to
oncology services at HPH post-Merger, the American College of Surgeons ‘changed its
‘designation of HPH’s oncology program from a community oncology program to a. teaching

hospital cancer center, (FOF 9§y 1722-26).

Before the Merger, as was typical in community hospitals, necessary suiaport services
such as pharmacy services, psychology, and nutritionists were not coordinated in a ‘cent’ral
location, instead requiring sick f)atients to travel to multiple locations to receive these important
services. (FOF 91723, 1731-33). Also as was typical in community hospitals, HPH did not
have any specialty oncologists prior to the Merger, often requiring cancer patients at HPH to
travel long distances for consultations. (FOF 1Y 1734-35, 1776). .Such coordinated and specialty
services are typically provided oﬁly at academic medical cénters. (FOF 1771, 1778). For a
patient with a chronic debilitating illness, however, it is far superior from.a quality of life

standpoint to get health care treatment at one location that is near home. (FOF { 1776).

After the Merger, ENH made major improvements to the- oncology program at HPH by
exporting its multidisciplinary approach to HPH and introducing subspecialty oncologists t§
HPH. (FOF 1724, 1750, 1761, 1774). Most notably, ENH introduced the Kellogg Cancer
Care Center, a multidisciplinary treatment center providing coordinated access to subspecialty
oncologists and critical ancillary support staff. (FOF 19 1729-30, 1751-55, 1763-71, 1774).
HPH patients are now cared for by a team consisting of the physician oncologist, nurse,
pharmacist, psychologist, social worker, and nﬁtritionist. (FOF 1756). The Kellogg Caﬁcer
Care Center at HPH has a broad range of sub-specialist oncologists, including sub-specialists in
breast oncology, thoracic oncology, hematologic malignancies, melanoma, head and neck

cancer, and sarcoma; (FOF §1774-77).
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In addition, the Merger enabled HPH oncologists to pﬁrticipate in the medical oncology
conferences and case consultations with Evanston Hospital’s oncologisfs, thereb‘y expanding the
‘pool of physician resources available to assjst with oﬁcology consultations and assuting that the
most up-to-date and modern thoughts and treatment are apfpliecl to each case. (FOF 1Y 1757-59,
1777). The Merger also allowed HPH tol_receive additional funding from the National Cancer
Institute that gave HPH patients access to a broader range of treatment and prevention resgafch
trials and to offer sophisticated, state-of-the-art diagnostic and treatment equipment; s'ueﬁ as a
| CT/Pet scanner. (FOF § 1736-48, 1779-82, 1785-87). Further, complex procedures and
treatments such as interventional radiology, thermal ablation, and .endoscopiq-ultras_ound are
available to cancer patients at HPH today. (FOF 1] 178'8). All of these services and specialized
equipment normally would not be foﬁnd in a community hospivt'al, but rather in an academic
teaching hospital. (FOF 1759, 1762, 1781, 1787-88).

7. ENH Substantially Improved Radiology And Radiation Medicine
Services At HPH

After the Merger, ENH made substantial investments in new radiology and radiation
therapy equipment at HPH, extended significant new technology to HPH, and added greater
access:to specialists in radiology, all of which substantially improved the quality of radiology

and radiation medicine at HPH. (FOF ] 2144-45),

At the time of the Merger, the radiation therapy equipment at HPH was antiquated, had
limited radiation capacity, and needed to be replaced. (FOF 1]1]2129-30). The equipment
problems were so bad fhat prior to the Merger, physicians sent their patients elsewhere for
r&diation therapy. (FOF §f2131-32). Additionally, all of the radiologists at pre-Merger HPH

were generalists. (FOF § 2142).
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After the Merger, from 2000 to 2004, ENH purchased $6.4 niilliori of new radiology
* equipment for HPH. (FOF Y 2133-34). It also éxtended RADNET (at a cost of $2.1 million),
its radiology imaging system that provides access to patient reports from anywhere in the ENH
systcm, and PACS, its filmless radiology imaging system thafc allows images to be vigwed
.instantly from anywhere there is internet access, to HPH. (FOF 92135-38). Further, ENH
added additional radiologists (to reduce turnaround times) and access to specialists in several
areas. (FOF 9Y2140-43). Both the ‘immediate access to radiology results and the addition of
specialists improved the quality of radiology services and radiation medicine at HPH. (FOF

992138, 2143),

8. ENH Improved The Emergency Department At HPH

ENH made significant striwtural and process quality improvements to the HPH ED.
(FOF 99.1866-67). Prior to the Merger, the HPH ED was & cramped, cluttered area with
technology that was far from state-of-the-art. (FOF 9 1872-77, 1892). In addition, the ED was
covered by only é single physician, which created potentially dangerous gaps in patient care
when emergencies occurred in other areas of the hospitai and the ED physician was required to

respond. (FOF 49 1878-83).

- ENH made five major quality improvements in the ED at HPH after the Merger,
including: (1) expanding physician coverage; (2) renovating and expanding facilities; (3) .
improving nurse staffing by skilled nurses; (4) upgrading the Fast Track area; and (5) fully

| integrating HPH physicians into the ENH ED. (FOF 9 1891-1910, 1912, 1920, 1928). For
example, HPH added a second ED physician to cover the 11:00 a.m. to 9:60 p.m. shift,
historically the busiest hours in the HPH ED. (FOF §1914). This allowed HPH ED physicians

to respond to emergencies outside the ED without leaving the ED uncovered, and, as a result, to
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offer Iﬁgher quality, m01l.'e efficient care for patients in the ED. (FOF §1911-19). The doﬁble
coverage cost ENH several million dollars.' (FOF 9 1914). The full integration of HPH and
ENH medical staffs constituted another considerable improvement in quality of care in HPH’s
ED.. As a result, all HPH emergency physicians rotate throughout all ENH EDs, taking part in
academic activitiés'and continuous learning opportunities designed to maintain‘their clinical

acuity. (FOF f1920-21).

Coincident with these major ilﬁprovements and the expansion to the HPH ED, the
volume of patients seen and treated at the ED has increased 11.5%, demonstrating that the added

capacity was utilized by, and of benefit to, a significant number of HPH patients. (FOF q 1895).

9, ENH Significantly Improved And Expanded Laboratory Services At
HPH

Laboratory services are essential to quality healthcare. It is estimated that 70% of
medical decisions are based on laboratory results. (FOF 91790). After the Merger, ENH

substantially improved and expanded laboratory services at HPH.

Prior to the Merger, HPH had an immediate response lab (“HPH lab”) that provided
urgent test results, and it outsourced al}l other testing to Consolidated Medical Labs (“CML”)..
(FOF 91 1791-93). ENH found numerous problems with the HPH lab when it took over after the
Merger, including old and inadequate equipment, unqualified personnel, poor envirohmental
controls, poor water quality, and a lack of dobumentation for lab testing, quality control, and
safety procedures, (FOF {1795, 1801-26). Some of the personnel working in the HPH lab
even had criminal records. (FOF 9 1814). Moreover, neither the HPH lab or CML had

specialists overseeing the laboratory testing. (FOF q 1815).
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Upon taking over the HPH lab on June 1, 2000, ENH fixed the problems with the HPH
l.ab' and converted it _frorh a inime‘diate response laB to a full service laboratory. This included
constructing new histolo_gy and cytology laboratories on-site, installing over $.1 million in state-
of-the-art lab equipment, and introducing more stringent quality controls. (FOF 9§ 1795, 1827-
41). These changes allowed HPH to perfoﬁn more complex testing on-site, while. at the same
time reducing tufnaround times. (FOF {f 1792, 1856-58, 1862). ENH also put subspecialists in
differe‘nt greas of pathology in éhargé of the HPH lab, began rotating pathologists among the
ENH hospitalé, and brought its academic focus to HPH. (FOF 9 1795, 1854-55, 1859-61).
Further, ENH brought all of the microbiology, immundlogy, and lab testing to Evanston
Hospital, which has nationally recognized specialists in each field. v(FOF 99 1795, 1842-49),

These post-Merger changes improved the quality of the HPH lab. (FOF 9 1796, 1827).

10. ENH Substantially Upgraded Pharmacy Services At HPH

After the Merger, ENH upgraded the pharmacy services available at HPH by improving
HPH’s drug dispensing and clinical pharmacy services, which had a direct impact on patient
safety. (FOF 111950, 1954). ENH’s pharmacy improvements included, among other things:
i (1) adding a pharmacist fo staff the night shift at HPH’s pharmacy, which previously was not
staffed; and (2) implementing an automated drug distribution system called Pyxis, which
improved the efficiency and safety of drug distribution. (FOF Y1953, 1955-78). Pyxis is a
substantial improvement over the pre-Merger HPH method of drug distribution, which was the
traditional unit dose cart exchange system. (FOF Y 1954, 1964, 1966). These improvements

cost ENH at least $775,000. (FOF 9§ 1950).

ENH also improvéd the organization and deployment of clinical pharmacy services after

the Merger, making specialized pharmacists available to oncology patients, providing
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pharmacists on multidisciplinary rounds in the ICU,' and otherwise decentralizing the
pharmacists to better assist with drug-related questions. (FOF 9 1979-1991). Finally, ENH
substantially improved HPH’s compliance with the Institute for Safe Medication Practice’s
medication safety recommendations, which is a dramatic, quantified improvement in the quality

of medication safety. (FOF 99 1992-98).

11. ENH Improved And Expanded Adolescent Psychiatric Services At
HPH

After the Merger, ENH improved and expanded adolescent psychiatric services at HPH.
Prior té the .Merger, HPH and Evanston Hospital e_ach had separate inpatient adolescent |
psychiatric units that treated both adult and adolescent patients. (FOF §2172). The adolescent
populations at each hospital, however, were not large enough for either hospital to offer the full
complement of services for inpatient psychiatric care. (FOF 12175). Moreover, the adolescent
psychiatric unit at HPH contained many hazards for both the p_étients and the staff. (FOF
12177).  Additionally, psychiatric consultations in the HPH ED were not sought from

specialists, but rather from either ED physicians or private practice psychiatrists. (FOF 42176).

.Aﬂer the Merger, ENH consolidated adolescent inpatient psychiatric services at HPH and
adult inpatient services at Evanston Hospital. (FOF 92172). The additional patient vblume
allowed HPH to offer a broader variety of treatment options and Specialized services for
adolescent patients, including a crisis intervention team dedicated to providing psychological
counseling and evaluation to ED patients. (FOF 9 2175-76, 2178-83). ENH also remodeled the
adolescent psychiatric unit at HPH to address the safety issues that were present before the

Merger. (FOF 12184-85). The cost of these facility and program enhancements (excluding
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additional staffing costs) was $1.2 million. (FOF 1].2173). All of these post-Merger changes
improved the quality of psychiatric services at HPH. (FOF 1 2186).

12. HPH And Its Physicians Benefit From The Integration And
Affiliation With An Academic Teaching Hospital

Prior to the Merger, HPH was a community hLospital that lacked any affiliation with an
academic teaching hospital. (FOF §2166). Physicians, hbwever, require a continuous influx of
academic information to prevent their skills from stagnating and becoming impaired. (FOF
4 2147). By integrating the two medical staffs aﬁer the Merger, ENH brought an academic focus
to HPH and raised the skill level of the physicians practicing at ENH, which is an important

structural improverhent in the quality of care. (FOF {{ 2146-49).

. Since the integratioﬁ of the medical staffs post-Merger, physicians in several specialties
regularly rotate through or practice at all three ENH hospitals, and HPH physicians have become
more involved in teaching activities, participate in more educational conferences with spécialists
in multiple disciplines, and obtain more faculty appointments at Northwestern Medical School.
(FOF 9 2146-47, 2150-64, 2167). The academic and teaching experience keeps physicians
sharp by forcing them to keep up with medical literature and research answers to questions, and
it provides them with a venue er the exchange pf new ideas. (FOF 9 2148, 2155). The Merger
also allowed HPH to gain an academic affiliation with Nbrthwestern Medical School, lwhi-‘ch‘
improved HPH’s ability to attract higher quality residents. (FOF 1]1] 2166-71). Accordingly, the
clinical integration and acddémic focus ENH brought to HPH post-Merger improved the quality

of care at ENH. (FOF 9y 2148-49),
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13. Followmg The Merger, ENH Opened A High-Quality Cardiac
Surgery Program At HPH

Prior to the Merger, HPH lacked a cardiac su'rgery progr‘am‘ ENH introduced a new
cardiac surgery program at HPH, maklng HPH the first hospital in Lake County, Illinois to
. perform cardiac bypass surgery. (FOF 1 1565). The new program required the construction ofa

state-of-the art operating room, which cost over $1 million dollars, as well as the hiring and
training of cardiac surgical ancillary support staff, (FOF 19 1558, 1579). The cardiac surgery
program at HPH achieved high-quality patient outcomes within the first years of operation _and
compared favorably to the best cardiac surgery programs in the country with respect to mortality
for isolated bypass surgery. (FOF { 1609-10, 1621). - (REDACTED)

| (FOF q1611). Dr. Romano concedes t_hat cardiac surgery in the best

hands typically generates a mortality rate of around 3%. (FOF 9 1615).

The practice of cardiac surgery at Evanston Hospital and HPH is also state-of-the-art with
respect to complexity of surgical techniques, cases, and outting edge research. (FOF 4 1592).
-For example, HPH and Evanston perform advanced research, utilize new stenting technology,
and employ advanced surgical techniques, such as performing cardiac surgery without blood
transfusions, (FOF 1 1642, 1699). All of these aspects of the ENH cardiac surgery program are
so advanced that few hospitals i in Chicago or elsewhere in the country are doing likewise. (FOF

" 99 1637-38, 1640-42),

The high-quality results for the HPH cardiac surgery program could only be achieved
through the Merger, which allowed ENH to have full control of post-operative care and
administrative decisions relating to the cardiac surgery program. HPH could not have achieved

the same high quality results either through a joint venture or by a partnership with a more
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distant hospital. (FOF §{ 1628-29). Dr. Rosengart specifically testified that due to the lack of
iﬂtegra_tion between ENH and the affiliated programs, Swedish Covénant'Hospital and Weiss
Hospital, the ENH cardiac surgery program did not extend its most advanced surgical techniques
nor carry out research at these sites because it would not be safe. (FOF 19 1636-46). Moreover,
outcomes are also better at HPH than the affiliated sites. The mortality rates, length of stay, and
cost per case are all higher at Swedish Covenant Hospital and Weiss Hospital due to the lack of
integration and control afford.ed through the joint venture relationships. (FOF {1643 -44).

14. - ENH Opened A Life-Saving Interventional Cardiology Program At
HPH

p ‘Com'r"ne‘nsura'te with establishing the new cardi.ag surgery program, ENH opened a new
_interventionalrcardiology program at HPH that allowed HPH to treat _hear_t attack patients with
life—saving pr‘o_cedures to clear blocked arteries on an emergent or elective basis. (FOF {1647-
4'9).‘ ENH also cons_trdcted a neW: $2.5 million state-of-the art interventional catheterization

- laboratory. (FOF 9 1653).

Prior to the Merger, many patients with acute myocardial infarction (heart attack) were
transferred out of HPH. (FOF ¢ 1651). | (REDACTED)

(FOF 1 1656). The reduction in heart attack patients being transferred from

‘HPH is a substantial quality improvement because there is a medical risk when transferring a

" patient in the middle of an acute heart attack. (FOF §1658). Furthermore, -
(REDACTED)
(FOF 9 1659).
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Other physicians and hospitals in the region have recognized the quality of HPH’s
interventional cardiology program. (FOF 9 1660).
(REDACTED)
| (FOF
11660). Patient outcome data further ‘confirms that HPH has implemented the interventional
cardiology program in a high-quality manner, with HPH achieving a 0.6% mortality rate for
elective interventional procedures that is very' éomparabl,e to national benchmarks. (FOF

91 1661-64).

15,  ENH Implemented An Intensivist Program At HPH

Following the Merger, ENH introduced an intensivist program at HPH to provide staffing
by physicians specially trained in critical care medicine in HPH’s ICU. (FOF 9 1672-75).
Intensivists at HPH are charged with dire‘cting the care of ._all patients in the ICU, responding to
i)atient emergencies throughout HPH, training ICU nurses, providing on-site care 12 hours each

weekday, and being on-cali during the night and weekend. (FOF ﬁ 1691-1703, 1708-10).
(REDACTED) (FOF §1690). The
program is a.quality improvement because intensivists are known to reduce mortality and
complications in the ICU. (FOF 91 1686-90, 1l696, 1711-12). Indeed, Dr. Romano concedes that
the implementation of the intensivist program at HPH was likely to improve patient outcbmes,

reduce mortality in the ICU, and lead to improvements in quality of care. (FOF §1713).

Intensivist programs are rare in community hospitals. (FOF 91721, 2215). In a survey
published by the Leapfrog Group in 2005, only 6 out of 37 hospitals reporting to LeapFrog in
Ilinois had intensivist programs, and three of those six hospitals were the ENH hospitals, (FOF

991721, 2216). Rush North Shore, for example, declined to institute such a program because it
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could not afford it. (FOF 91720). 1t is un_likely'that HPH wQ'uld héve had an intensivi'st

pfogram if not for the Merger. (FOF Y1714-21). «
16, EN H Ihstalled A State-of-the-Art Electronic Medical Records System

AtHPH

After the Merger,; ENH successfully introduced Epic at HPH. Epic is an integrated
elect’roﬁic_ medical record system that includes Computerized Physician Order Entry (“CPOE”)
and Clinical Decmon Support Systems (“CDSS”) which aid the physician in making better
medical decisions. (FOF 19 2007, 2074, 2076, 2097 2099). This constituted a quantum leap
over the system HPH used prior to the Merger and a major improvement in quality of care.
(FOF 92004, 2121-27). Indeed, Dr. Romano donced(es that Epic is a major improvement in the
structure of care at ENH that increases the likelihood of desired health outcomes when the

physician uses the information in ways that improve care, (FOF 2004).

The benefits of electronic medical records have been recognized by numerous groups that
study healthcare quality, including the IOM and Leapfrog. (FOF 4§ 2011-14). The availability
of complete patient health information at the poinf of care delivery, together with CDSS, such as
those for medication order entry, can prevent many errors and events from occurring. (FOF

-991999). For these reasons, the Federal Government has established a national initiative to
develop a universally accessible electronic healthcare record for all citizens within 10 years.

(FOF 99 2000, 2015-16).

ENH’s implementation of Epic at the ENH hospitals is entirely consistent with the
Government’s vision. Epic allows all caregivers at ENH to have access to clinical information
“about a patient, including hospital admissions, office visits, laboratory studies, imaging studies,

and information generated by other caregivers, that is secure, current, compléte, legible,
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organized, and instantly accessible from anywhere the caregiver has internet access. (FOF
| 4192003, 2008, 2060). It ties all of the ENH campuses and their inpatient and outpatient services
together with a single electronic health repository. (FOF 92003).

(REDACTED)

(FOF 42003).

Without the Merger, HPH would not have had the use of this powerful tool. To date,
ENH has spent $42 million 611 Epic, $14 million of which was to implement Epic at HPH, and
has a staff of 75 people dedicated solely to maintaining Epic. (FOF 192006, 2052). Because of
the expense and effort | involved, no community hospital has deployed an enterprise grade
electronic medical record system such as Epic. (FOF 992118-19). In fact, the majority of
community hospitals today do not have an electronic medical recor‘d that includes CPOE
'systemé. '(FOF 1% 2120, 2211). Indeed, Meditech, the system HPH used prior to the Merger did
not allow for CPOE. (FOF Y2121, 2124). Meditech, as deployed at HPH, was not paperless,

could not be accessed remotely, and lacked ambulatory capability. (FOF 9Y2123-25).

ENH’s uniquely successful implementation of Epic has been nationally recognized by
several sources, including the F ederal Government, and other academic teachmg hospitals in the
Chlcago area have sought to leam from ENH. (FOF §§2110-17, 2208-10). Moreover, the depth
and speed with which ENH was able to completely engage its three campuses, including both |

physicians and non-physicians, in the roll-out of Epic produced a much greater improvement in
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quality in a much shdrter period of time than niost, if not all, other implementations of a full

electronic medical record.>* (FOF 9 2109).

D. Respondent’s Expert Applied Accepted Methodology To Study Quality

Respondent’s quality of care expert, Dr. Mark Chassin, concluded that the quality of
healthcare delivered by HPH has imprdved dramatically across many different service lines as a
 direct resulf of the Merger. (FOF § 1226). Dr, Chassin, the Chairman of the Department of
Health Policy at the Mount Sinai School of Medicine ip New York City and former
C’ommissionelj of the New York State Health Department, conducted a comprehensive and multi-
faceted investigation into the quélity of healthcare deliyered at HPH and the changes made to the

hospital by ENH after the Merger. (FOF 99 1196, 1213, 1221).

Dr. Chassin’s assessment in this case was based on several fundamental principles of
quality measurement and improvement that have gained broad acceptance and use in health care
in the past decade. Dr. Chassin employed assessment methods that have been used and
sanctioned by significant governmental, regulatory, and third-party healthcare quality
organizations. (FOF { 1196). Appropriate and sound application of these principles is essential

to accurately assess the changes in the quality of care at HPH.

1. br. Chassin Employed A Multidisciplinary Approach
Dr. Chassin used a comprehensive and multidisciplinary strategy to measure the
enhancements in structures, processes and outcomes at HPH as a result of the Merger. (FOF §
1197). Dr. Chassin made two, two-day site-visits fo both Evanston Hospital and HPH. (FOF §

1203). He also interviewed more than 34 key physicians and administrators, reviewed

S41f HPH had to implement Epic on its own, it would take three to five years to get up and running, See Section
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contemporaneous documents, and applied standard quantitative and qualitative assessment
methods over a range of different sorts of data sets, ‘(FO'F 99 1199, 1204). When possible, Dr,
Chassin utilized different sources in his analysis, including interviews, document review,
examination of data, and site visits, to determine whether there was consistency among all the
sources of information he was considering and to see if those sources pointed in the same
direction in terms of the quality assessment he was conducting. (FOF § 1210). This broad range
of sources led Dr. Chassin to conclude that quality improved in a number of areas, including.

Ob/Gyn and nursing, (FOF q 1210).

Dr. Chassin’s methods were consistent with those used in the field of hea;lthcare quality
analysis such as JCAHO, the New York State Hea]th Department and ACOG. (FOF 1]1[ 1203,
1209). In contrast, Complaint Counsel’s expert conceded at trial that he did not undertake a
crdmprehensive analyéis, (FOF § 2219). Specifically, when conducting his assessment in this
case, Dr. Romano admittedly made no site visit and failed to interview any relevant individualé.

(FOF 9} 1203, 1209).

2, Chassin Employed Valid Measures Of Qualityv
Dr. Chassin quantified in detail changes in quality along all thfee accepted classes of
quaiit‘y measures: structures, processes, and outcomes. However, simply characterizing an |
eléme_nt of care as a structure, process or ;)utcc)me does not make the quantiﬁcatioﬁ of that
element an indicator of quality. In order for a measure to be properly used to evaluate healthcare
quality it must be proven “valid.” (FOF { 1188). Dr. Chassin relied only on .valid measures of

quality.

VILC 4.
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Me_asures of quality derive their validity from how closely they are tied to essential
features of the quality definition noted earlier. For structure and broce‘ss measures to be valid
they must_bear a proven relationship to a desired health outcome. (FOF 1191-92). The
Stronge_r and more rigorous the evidence that establishes this relationship, the greater the validity
of the measure. (FOF 19 1193-95). Conversely, in order for an outcome to be a valid measure of
qﬁélity, thaf outcome must be closely tied to processes of care that we can modify to affect the

outcome. (FOF 91190).

In order to effectively use outcome data, the raw material used to conipile the outcomes
must be sufficiently detailed and accurate. Dr. Chassin relied heavily on clinical data in forming'
his opinions. (FOF § 2240). Clinical data are the detailed measures gf severity of illness and
physioiogic functioning, and are collected during the course of prov{ding care to patients. (FOF
9 2241). As a result, clinica] data are the primary data used by hospitals and third-party

organizations to monitor quality assessment and quality assurance. (FOF 9 2241).

Further, outcomes must be properly risk-adjusted in order to be utilized in Qﬁality
analyses. Risk-a(_ijustment is the process by which all other fac;tors that influence patient
outcomes that are independent of the treatment are taken into account. (FOF q 1181). Without
fisk-adjustment, one cannot tell whether a hospital’s ca‘r{é has contributed to improVing the
outcome because it would be impossible to tell if the outcomes were simply driven by the fact

that some hospitals’ populations are sicker than others. (FOF 1 1182).

3. Dr. Romano Relied On Flawed Data Not Suited To Measure Quality

In contrast to Dr. Chassin, Dr. Romano’s assessments are based on invalid measures of

quality that are not properly risk-adjusted and replete with a number of significant limitations
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with respect to quality analyses. (FOF §2239). A significant portion of Dr. Romano’s analysis

.in this case turns on his use of administrative data, (FOF 9 2221).

Administrative data are data collected by hospitals primarily for 'billing and
reimbursement purposes, and not for ?he purpose of research or measuring quality. (FOF 14
2222). Even organizations such as the Agency for Healthcare Research and Quality (“AHRQ”),
of which Dr. Romano is a contributor, that utilize administrative data, aver that this sort of data

““should not be used as a definitive source of information on quality of health care.” (FOF T

2231).

(REDACTED) (FOF ' 2229). Further,
administrative data suffer from variation and inaccuracy in coding, and they fail to account for
 the difference between co-morbid conditions and corhplicat’i_ons. (FOF 9 2236-37). Because of
tﬂese cruc;ial weaknesses, administrative data should not be used to risk-adjust outcome data for
the purpose of judging quality in individual hospitals. (FOF qf 2232-33). All of these
limitations Qf administrative data are important deficiencies when attempting to conduct proper

q_ilality of care analyses, (FOF §2238),

The failings in Dr. Romano’s methodology do not end with his use of administrative data.
The significant majority of outcome measures Dr. Romano relied on are themselves invalid
irrespective of the data used to calculate them. Specifically, Dr. Romano utilized several
different indicators that are promulgated by AHRQ, and are predicated entirely on administrative
data. (FOF § 2245). Dr. Romano used these measures to posit that quality of care did not

improve at HPH. (FOF § 2245). Of the more than 46 indicators AHRAQ publishes, according to

102



* its own published guidelines, only six aré defined as valid regardless of the kind of data on which

they are based. (FOF 92245). -

While AHRQ’s indicators may have limited utility in conducting a preliminary
assessment of quality, they were not intended to be 'authorita'tive by their developers. (FOF
2246). In fact, AHRQ cautions that its indicators were designed, in part, to identify hospital
ateas for further a'_malysis and, “[a]s a result, the [AHRQ] indicators were not intended as
definitive measures of quality problems, but réther as screené for use in quality improvement. As
screening tools, these indicators would serve as a ﬁr_ét-round flag of potential quality problems,

which should be investigated further by other methods ....” (FOF 9 2246).

Further; Dr. Romano’s analysis of almost all of these AHRQ and JCAHO indicators
failed to reveal a statistically significant increase or decline in qualit_y at the level that he states is
the accepted statistical threshold. (FOF 9 2247). A statistica‘lly" significant finding at the
traditionally-accepted threshold of .05 means that the chance of the difference we have observed
being due to chance is less than 5%. (FOF 4 2247). Dr. Romano admits that 17 of the 18 AHRQ
and Joint Commission indicators that he employed in this case are not statistically significant at
the standard threshold. (FOF ¥ 2247). Accordingly, although Dr. Romano opined that he found
no evidence of improvement, it is more accurate to say Dr. Romano’s analyses of the AHRQ and

JCAHO indicators were inconclusive.

Dr. Romano’s use of data and choice of measures stands in stark contrast to Dr. Chassin’s
well-accepted approach. Dr. Chassin’s comprehensive and methodologically sound approach to
the study of changes in healthcare quality in this case offer a clearer and more accurate picture of

the changes HPH has brought to its patients and community.
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Even with the flaws in Dr. Romano’s methodology, he does not dispute the fact that
quality has improved at HPH since the Merger.” |

(REDACTED)

* (FOF § 1231).

E. Independent Assessments Affirm Improvements In Quality Of Care At Both
ENH And HPH

Several third-p'art’y organizations tasked with evaluating quality of care at hospitals
around the country have confirmed Dr. Chassin’s and Dr., Romano’s findings of improved post-
Merger quality at HPH. Organizations such as Solucient that utilize administrative data in the
| ééme fashion as Dr, Rbmano have determined that ENH and HPH provide healthcare services of
the highest quality. (FOF 992189-2190). Assessments performed by other independent third-
party organizations further confirm that quality improqu at HPH after the Merger. _(FOF

9 2189-2202).

According to analyses performed by Solucient, ENH is a healthcare provider of the
highest caliber, (FOF 992189-2193). ‘Solucient is an organization that provides consulting and
healthcare data analysis to hospitals and other healthcare organizations. (FOF §2189). ENH has
been the recipient of Solucient’s Top 100 Hospital Award for 10 years in the major teaching
hospital category, including in 2004, (FOF § 2190). Out of 147 hospitals in the major teaching

hospital category, only 15 are selected for the Top 100 award. (FOF 92190). Since 1999, ENH

%5 Dr. Chassin found no evidence to support Dr. Romano’s hypothesis that quality at Evanston Hospital declined
because resources were purportedly diverted from Evanston Hospital to HPH. (FOF 191198, 1506, 2203-04). In
addition, Dr. Chassin found no independent evidence of declines in quality of care at Evanston Hospital as a result

of the Merger. (FOF §2203).
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has received, on multiple occas‘ioné, both the Top 15 Teaching Hospital Award and the Top 100

Hospital Award. (FOF §12192).

Mbre‘over, the progression of Solucient ratings demonstrates improvement in care at
HPH. (FOF 92189-2193). Solucient compares ENH’s’ performance against the median
performance of benchmarked hospitals for quality-relate& issues, such a; risk-adjusted mortality,
COmplicafions"and'patient safety. In addition, Solucient al.so— looks at ﬁ_ﬂancial performance.
~ (FOF M 21.89).56 Solucient uses Eadministrative data from Me_dPar, AHRAQ, and its own hospital
database in comparing hospitals within the Top 100 category. (FOF §2191), |
(REDACTED) (FOF §2191). With respect to the risk-
adjusted patient safety index, ENH has a favorabl¢ rating of 11.4%, which means that ENH
outperformed the elite Top IQO Hospitals in its peer group hospitals by 11.4% for this category.
(FOF 1[2191). Additionally, ENH’S performance with respect to. risk-adjusted mortality
improved from -18.0% in the 2001 survey, to -0.38% in the 2004 Solucient Top 100 Hospital
.survey, a substantial decrease in risk-adjusted mortality during that period. (FOF Y 2191). While
ENH’s profitability score decreased during the same period, its quality—rela‘ted scores for risk-
adjusted mortality and patient safety index either improved or remained favorable. (FOF

1[2193). Thus, ENH’s receipt of the Top 100 Hospital Award in 2004 reflected a favorable

quality evaluation separate and apart from any financial considerations. (FOF §2193).

ENH has received numerous other independerit regional and national accolades for its
high-quality care. HealthGrades, a proprietary data analysis fitm that sponsors a website that

includes information about hospital and physician quality, has identified ENH as a Distinguished

58 Dr. Romano agreed that ENH was ranked by Solucient in the Top 100 hospitals based, in part, upon a quality
assessment. (FOF §2193).
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Hospital for Clinical Excellence for some of the last several years. (FOF §2194). HealthGrades
also-identified ENH as a recipient of the Award for Gastrointestinal Care Excellence for 2005.
(FOF 2195). In addition, in 2005, ENH received the Leapfrog Award for being the top hospital

system in Illinois. (FOF §2196).

At é national level., ENH has been recognized for its high quality .<‘)f care by entities
besides Solucienta For example, a recent article in Consumers' Digest riamed 50 e‘xceptional-
hospitals in the"United States. (FOF 9 2197, 2199). The 50 hospitals were ranked based on the
Leapfr'og Vsm"vey,, which is completed by hospitals and reflects their compliance with four
' important areas of care, called leaps. (FOF 992197-2199). These leaps included having an
intensivist program, having a computerized physician order entry system, having certain volumes
in procedures, and comﬁliance with 27 performance indicators that are aggregated into the last
leap. (FOF 92198). In the most recent Leapﬁog Group survey, in 2004, Only three hospitals in
the state of Illinois were mentioned in t13e list of 50 exceptional hospitals, (FOF M 2196, 2199).
Those three hospitals were _Evanston‘Hospi'tal, Glenbrook Hospital and HPH, (FOF §2199).
Finally, in recognition of its unique achievement in the successful implementation of a fully
integrated electronic medical record (Epic) across all inpatient and ambulatory care areas, ENH
_ received twb presﬁg‘iOus awards in 2004: the KLAS and Davies Award, (FOF 192211-12,
2202, 2208). These external awards and recognition provide further independent and objective

evidence of the high quality of care across all ENH hospitals.

F. No Fact Witness Called By Complaint Counsel Countered Any Showing Of
Quality Improvement At HPH

To prove that pre-Merger HPH provided exceptional clinical quality to its patients and

that the organization was poised to implement new and advanced clinical services, Complaint
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Counsel proffered the testimdn‘y of only one fact witness: Mark Newton, a former Vice
President of Planning and Marketingk at HPH. (FOF .1] 310). Newton, however, had no
responsibility for clinical qﬁ_ality at HPH, nor was he responsible for the credentialing or
_discipline of HPH physicians or information technology. (FOF 1310). As such, his testimony
has little probative value with respect to the various quality problems at HPH prior to the Merger

and its ability to improve absent the Merger.

Respondents, on the other ﬁand, presented evidence from the actual medical specialists
who worked within the clinical departments at HPH on a daily basis both before and after the
Merger. Respondents provided testimony from Drs. Victor, Silver, Wagner, Harris, Dragon,
Rosengart, and Ankin, as well as key hospital administrators, who described in detail the quality
issues at HPH prior to the Merger and the clinical quality improvements that have been made by
'ENH since the Merger. See Section IV.C, supra and the findings cited therein, The testimony of
medical specialists with firsthand knowledge should be giyen far greater weight than the claims
of a former employee with no role in the area of clinical quality. Their testjmony, along with
that of Respondent’s expert, Dr, Chassin, and evidence from ‘independent third parties who
measure healthcare quality,.establishes that quality improved dramatically at HPH post-Merger.
These life-saving and other patient care improvements far outweigh any anticompetitive effects

of the Merger. Accordingly, Counts I and II should be dismissed.

V. COMPLAINT COUNSEL FAILED TO PROVE THAT THE MERGER WILL
' RESULT IN FUTURE COMPETITIVE HARM

Complaint Counsel alleged only that the Merger reduced competition in the past and its
proof of competitive harm at trial focused solely on past, one-time price increases that ENH

obtained coincident with the Merger. Compl. 9427, 32. Complaint Counsel thus failed to prove
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that the Merger will p";oduce anti-corhpetitive effects in the future, as Section 7 requires. In
enacting Section 7, Congress was not duplicating the already existing antitrust laws, such as
Section 1 and 2 of the Sherman Act, but specifically sought to protect against mergers which
would likely have anti-competitive effects in the future, something the antitrust laws at the time
did not cover. 15 U.S.C. § 18. Thus, the statute prohibits acquisitions the effect of which “may
be substantially to lessen competition, or to tenid to create a monopoly.” Id. (emphases added).
Thé legislative history of the stafute explains that the purpose of the statute is “to arrest the
;creatlon of trusts, conspiracies, and monopohes in their i mczpzency and before consummation..
S Rep No. 698, 63d Cong., 2d Sess. 1 (emphasis added). Durmg the Conference Consideration
of the bill in 1914, Edw1n Y. Webb (D., N.C.), who qhalred the House Judiciary Committee and
had served as floor manager for the bill in the Hbuse, éxplained the incipiency aspect of the law
by likening it to afresting the .building of a chain at the c;eation of the first link:

A person who only builds one link in the chain is denounced here.

.. The Sherman law takes care of restraints of trade and

monopoly. This bill is intended to prevent those individual acts

which, if multiplied and persisted in, may lead to a violation of the
Sherman law.

51 Cong. Rec. at 16275. In 1980, the Hoqse Committee on the Judiciary reiterated Congress’
intent ‘that Section 7 be distinct from Section 2 of the Sherman act “by reaching . . . restraints of
trade before they become full fledged monopolies subject to the proéériptions Qf Section 2 of the
Sherman Act.” H.R. Rep. No. 96-871, at 4 (1980). |

The Supreme Court has further explained that “incipiency,” as used in the Senate Report
of the bill, means that “an acquisition may ‘be said with reasonable probability to contain a threat
that it may lead to a restraint of commerce ot tend to create a monopoly of a line of commerce.”
United States v. E.I, duPont de Nemours & Co., 353 U.S. 586, 597 (1957); see also Ash Grove

Cement Co. v. FTC, 577 F.2d 1368, 1378 (9th Cir. 1978) (“Section 7 was adopted to arrest anti-
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competitive effects of ﬁxar‘ke’t concentration in their incipiency.”). Since then, the Supreme Court
has repeatedly demanded evidence of probable anti-competitive effects in the JSuture in order to
find a violation of Section 7. See, e.g., United States v. Gen. Dynamics, Corp., 415 U.S. 486
_-(1‘974); FICv. Procter & Gamble Co., 386 U.S. 568, 577 (1967) (“The core question is whether
a merger may substantially lessen competition, and necessa‘riiy requires a prediction of the
merger’s impact on competition, ptesent and fiture.”) (emphasis _adde_d); Brown Shoe Co. v.
United States, 370 U.S. 294, 333 (1962) (“It is the probable effect of the merger upon the futuré
as well as the present which the Clayton Act commands the courts and the Commission to

examine.”) (emphasis added). See also FTC v. Univ. Health, Inc., 938 F.2d 1206, 1218 (11th

Cir. 1991),

In General Dynamics, the Court found no Section 7 violation in part because the futurt_a
competitive ability of the merged entity was significantly weaker than current market share
statistics indicated. Gen. Dynamics, Corp., 415 U.S. at 503. Acknowledging the Government’s
data regarding market share at the time, the Supreme Court explained that “the essential question

remains whether the probability of such fisture impact exists at the time of trial.” Id. at 505 .

~ The Federal Trade Commission recently confirmed that a future competitive harm is
required before imposing Section 7 liability. In fts most recent post-consummation case
analyzed under Section 7, the Cofnmission’s analysis in finding a violation' was strictly forward
looking, ultimately holding that eniry was not sufficient to constrain the merged entity’s pricing
“in the foreseeable future,” notwithstanding evidence that the merger had already causéd past

competitive harm. CB&I, at 9. (Attachment B).
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Thus, the entire 'foéus of Section 7 at its birth was to pre'ventw a coihpetitive harm from
océurfin"g henceforth; it was never meant to apply to combinations whose effect was solely in the
past. Despite this, Complaint Counsel here urges this Court to base a violation on purported anti-

_competitive price increases in 2000, which prQVide no insight into the competitive future of the
merged entity. Complaint Counsel offered no evidence at all that the on_e-timé relative price
increases ENH obtained from a few MCOs forms a link in a chain of probable future anti-
competitive effects. See 51 Cong. Rec. at 16275, Brown Shoe Co. v. United States, 370 U.S. at
3.33; United States v. Phil, Natn'l Bank, 374 U.S, 321, 362 (1963) (Section 7 requires “a
prediction of its impact upon cofnpe‘titive conditionis in the future; this is what is meant when it is
said that the amended § 7 was intended to arrest anti-competitive tendencies in their
“,:inci_piency.”’). This is especially true given the continuing improvements in quality at ENH. As
explained above, as quality ingr'eases at ENH, its quality-adjusted prices decrease. Accordingly,

Counts I and II herein should be dismissed.

VI. AS A MATTER OF LAW, THE MERGER OF EVANSTON HOSPITAL AND
HPH COULD NOT VIOLATE SECTION 7

Section 7 of the Clayton Act provides in pertinent part that “[n]o person . . . shall acquire,
difect’ly or indirectly, the whole or any part of the stock or othcr share capital . . . [or] the whole
or any part of the assets of another person” when “the effect of .suéh acquisition may be
substantially to lessen competition, or to tend to create a monopoly.” 15 U.S.C. § 18 (2005).
The Merger of Evanston Hospital and HPH did not involve two “persons” because at the time of
the Merger they were sister corporations owned by the same parent. Complaint Counsel did not

present evidence at trial to dispute this,
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As more fully discussed in the Findings of Fact, neifher Evanston Hospital nor HPH
-issues any “stock” or “shared Capitgl,"’ but instead has “membership” interests in accordance with
‘the Illinois General Not-For-Profit Corporation Act of 1986, as amended. 805 I1I, Comp. Stat.
Ann. § 105/101.01, et seq. (West 2005). (FOF 9207).. Since 1989, the Northwestern Healthcz_a,re
Network (“NHN” or the “Network”) had been the sole corporate member of both Evanston
. Hospital and HPH, pursuanf to a Network Affiliation Agreement dated October 23, 1989, (FOF
R il 198, 207). 'A.ccordin_gl_y, an integral element of Section 7 is missing in this case -- namely, the

existence of two separate “persons” at the time of the Merger.

Moreover, because Evanston Hospital and HPH were sister corporations under the
‘owne'r'éhip of one entity, the Merger did not result in any “acquisition” that could subject the
transaction to Section 7. This analysis is confirmed by the fact that the parties were not required
to file a Report and Notification Form (“HSR Form”) pursuant to the Harf-Scott-Rodino
Antitrust Improvements Act of 1976, as amended (“HSR Act”). The HSR Act provides that “no
person shall acquire, directly or indirectly,‘any voting securities or assets of any other person,
linless both persons (or in the case of a tender offer, the acquiring person) file notification. . . .”
15 US.C. § 18a(a) (2005). Prior to the Merger, the parties asked the staff of the FTC’s
Premerger Notification Office whether they would be requited to file an HSR Form, given the
fact that a common parent ‘Was the sole corporate r“nembe; of both merging entities. The parties
we‘fe advised by staff that “because the parent already holds all of the assets held by the entities it
controls,” they were not required to file an HSR Form, pursuant to 16 C.F R § 801.1(c)(8). See
FTC Pre-Merger Notification Office Informal Staff Opinion No. 9908002 (August 10, 1999).5

(FOF 19 298-300). Given that the transaction was not required to be reported under Section 7A

57 Available at http://www.ftc.gov/bc/llsr/infonnal/opinions/9908002._ht'm.
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of the Clayton Act because the assets were already deemed comimonly owned, it is difficult to

undetstand how the transaction could violate Section 7.

That the Merger of Evanston Hoépital and HPH cannot violate Section 7 of the Clayton
Act as a matter of law is a result consistent with -- but not debendent upon -- the Supreme
Court’s holding in Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984). There,
‘the Supreme Court recognized that a parent and its wholly-owned subsidiary are not distinct
éntities that are cépable of conspiring as a matter of law. Id. at 777. The Court’s raﬁon_ale in
Copperweld and subsequent case law confirms that a parent and its wﬁolly—owned subsidiary are
deemed to have a unity of interests as a matter of law. See American Chiropractié Ass'n v,
T rigdn Healthcare, 367 F.3 212, 223 (4th Cir, 2004); Siegel Tran;fer, Inc. v. Carrier Exp., Inc.,
54 F.3d 1125, 1131-32 (3rd Cir. 1995). While lower court decisions have engaged in a fact-
spéciﬁc analysis to test this premise in the case of less than wholly-owned subsidiaries, the
presumption in the case of the. wholly-owned subsidiary is unqualified and does not depend on
any analysis of the i_nte‘rn_al machinations of the relationships between the parent and its wholly-
dwned subsidiaries. Since Copperweld, courts have extended this logic to many other types of |

corporate affiliations, including two wholly owned subsidiaries of a common parent.”® Courts

% See, eg., Freeman v. San Diego Ass’n of Realtors, 322 F.3d 1133, 1147 (9th Cir. 2003) (holding Copperweld’s
“single-entity rule . .. applies to subsidiaries controlled by a common parent”) (citations omitted); Advanced Health-
Care Servs., Inc. v. Radford Cmty. Hosp., 910 F.2d 139, 146 (4th Cir. 1990) (“Applying the Supreme Court’s
reasoning [in Copperweld], we conclude that two subsidiaries wholly owned by the same parent corporation are
legally incapable of conspiring with one another for purposes of § 1 of the Sherman Act.™); Directory Sales Mgmt.
Corp. v. Ohio Bell Tel. Co., 833 F.2d 606, 611 (6th Cir. 1987) (“Copperweld precludes a finding that two wholly-
owned sibling corporations can combine for the purposes of section 1") (citations omitted); Greenwood Utils.
Comm 'n v, Miss. Power Co., 751 F.2d 1484, 1496 n.8 (5th Cir. 1985) (“Given the unity of interest shared by a
-parent corporation and its wholly owned subsidiary . . . a combination of such entities was not a concentration of
separate economic forces. . .”); see also Arceda & Hovenkamp, Antitrust Law 9§ 1464f at 215 n31 (“post-
Copperweld decisions are virtually unanimous” that “the Coppeérweld holding also denies conspiratorial capacity to
$ister corporations’ dealings with each othier”); ABA Section of Antitrust Law, Antitrust Law Developments 27 (5th
ed. 2002) (“Most Courts have held that the Copperweld rule extends to conspiracies between sister corporations”).
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have also extended the logic of Copperweld to claims involving Robinson-Patman,* Section 3 of

the Clayton Act,” as well as issues of standing,®’

During Phase II of the Network's de_velopmén_t, Whicﬁ started in 1993 and was the
premise for HSR review and approval, NHN had‘ the power to: review and. approve member
institutions’ strategic plans; create a “macro” strategic plah for the entire network; review and
approve member institutions’ operating and capital budgets; appoint and remove member
institutions’ Boards of Directors and CEOs; direct asset transfers by member institutions to
aécOmplish Network goals arid objectives; and, negotiate with MCOs on behalf of member
institutions. (FOF 11 208-212, 222-223). Although these powers were exercised with varying
degrees of vigor, Gary Mecklenberg,. the CEO of the Network for four years, did not recall any
the Network member that waé “not committed to the exercise of the reserved powers.” (FOF 9
'21-7). Moreover, even .when the Network did not directly ex'ércise its powers, there was
significant discussion about individual hospital actions and decisions at the Network level. (FOF

9217). Accordingly, Counts I and II should be dismissed on this ground alone.

VIL. THE DIVESTITURE REMEDY SOUGHT BY COMPLAINT COUNSEL WOULD
’ HARM CONSUMERS AND FAIL TO CURE THE ALLEGED ANTI-
COMPETITIVE EFFECTS

This Court should never need to reach the issue of remedy because, as discussed above,
Cdmplaint Counsel has not met its burden of proving that the Merger violated Section 7.
Nevertheless, Respondent has presented evidence that clearly shows that Complaint Counsel’s

request to undo the Merger -- which was consummated more than five years ago and resulted in

% See, eg., Caribe BMW, Inc. v. Bayerisch Motoren Werke Aktiengesellschaft, 19 F.3d 745, 749-51 (1st Cir, 1994).
6°_Advanced Health-Care, 910 F.2d at 152 (extending Supreme Court’s analysis to § 3 Clayton Act claims).
' Inre Vitamins Antitrust Litig., No, 99-197, 2001 U.S. Dist, Lexis 8903, at *73, 325 (D.D.C. 2001).
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an investment of more than $120. million to improve HPH’s facility and quality of care -- would

“adversely impact patients, medical personnel, employees and the local community as a whole,
As demonstrated below, therefore, the requested divéstiture remedy is unwarranted regardless of
the Court’s holding on liability.

A, The Law Does Not Require That HPH Be Divested From ENH Even
‘ Assuming, For The Sake Of Argument, That The Merger Violated Section 7

Any consideration of Complaint Counsel’s requested remedy must begin with the basic
br‘é’r‘nise that “[djivestiture is itself an equitable remedy designed to protect.the public intefest.’:_
- E.I du Pont de Nemours & Cé., 366 U.S. at 326. As an equitable remedy, ;‘[c]ourts are not
authorized in civil proceedings to punish antitrust violators, and rélie‘f must not be punitive.”- Id,
(emphasis added). Consequently, “eyen in a case of a judicial detennination that an acquisition
was in violation of Section 7, a claim of hardship attendant upon complete divestiture can be
’ .co'r'lsidered in détenhining the appropriate remedy for the redress of antitrust violations where
something short of divestiture will effectively redress the violation.” United States v. Int’l Tel, &
Tel. Corp., 349 F. Supp. 22, 31 (D. Conn. 1972); see also Hecht Co. v. Bowles, 321 U.S. 321,
329-330 (1944) (holding that the essence of equity jurisdiction is the tribunal’s ability “to mould
_éach decree to the necessities of thie particulir case”). |

B.  Complaint Counsel Offered No Proof With Respect To Remedy

Divesture is a “drastic” remedy; it “cahnot be had on assumptions.” United States v.
Crowell, Collier & MacMillan, Inc., 361 F. Supp. 983, 991 (S.D.N.Y. 1973). Rather, “[t]here
must be factual bases and economic theory as applied to such facts” to support such a remedy.
Id. To obtain the equitable remedy of divestiture, therefore, Complaint Counsel must have
proven, not merely assumed, that such a remedy would most effectively restore whatever

competition purportedly was lost through the Merger. E.I du Pont de Nemours & Co., 366 U.S.
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at 326 (“The key td the whole question bf an antitrust remedy is of course the discovery of
measures effective to restore competition.”); CB&I at 94-95 (“[TThe relief must be directed to
that which is ‘necessary and appropriate in the public interest to eliminate the effects of the
acquisition offensive to the statute.””).

Complaint Counsel has offered no evidence, including economic expert testimony, which
demonstrates that divestiture would be the most effective remedy to restore competition
all>egedly lost through the Merger. For instance, during its case-in-chief, Complaint Counsel

bresented testimony of 6 MCO representatives, the alleged consumers in this ca_se.62 Compl.
16. Complaint Counsel, however, failed to ask ‘any of these witnesses questions regarding the
feasibility, desirability or effectiveness of its proposed remedy, nor did any of these witnesses
volunteer a shred of evidence regarding this issue. Remarkably, éven Complaint Counsel’s chief
economic expert witness, Dr, Haas-Wilson, E'te_stiﬁed plainly that she was offering no opinion on
the proper remedy in this pase:

Q. And you’re not offering any opinion in this case on what the appropriate
remedy should be in the event there was any finding of liability, correct?

A. That’s correct.

(FOF §2542).8 As Complaint Counsel has not offered any evidence that divestiture would most
effectively restore whatever competition purportedly was lost through the Merger, divestiture as

- aremedy cannot stand.

62 Complaint Counsel did not present any testimony of competitors of ENH (other than one ex-employee of HPH
who now is the CEO of Swedish Covenant), employers who purchase managed care networks from MCQOs, or
individual patients. . :

% Complaint Counsel’s other economic experts, Dr. Kenneth Elzinga and Dr. Jolin Simpson, also offered no-opinion
on the proper remedy in this case. In contrast, both of Respondent’s economic experts testified that if liability was
found, divestiture would not be the proper remedy. (FOF . 2483).
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C. Divestiture In This Cése Would Not Protect _The Public Interest
To the contrary, unwinding the Merger at this late juncture would raise serious
community and patient welfare concerns given the substantial quality benefits flowing from the
Merger, as discussed above, As Luke Froeb, Director of the Bureau of Economics for the FTC,
stated, “[o]nce consummated, mergers are very costly to undo[.]” Luke Froeb, Steven Tschantz,
& Philip Crooke, Mergers Among Asymmetric Bidders: A ngit Second—P-rvic'e.Auction Model, at
10, (May 11, 1999) .available at h_ttp://www2.owen.vanderbuilt.edu/luke.froeb/papers/oral.pdf.
The evidence here has shown that the Merger was entirely consistent with ENH’s mission as a
not-for-profit hosp‘ital of serving the healthcare needs of its community. During the past five
years since the Merger, ENH has invested about $120 million to improve the quality of care
offeredv by HPH, which was a weakening community hospital before the Merger. (FOF q 151_8).
ENH plans to further invest over $45 million more into HPH. (FOF 9 151 8). Divestiture would
be a great cost to both HPH and the community, ahd when examining divestiture, “one needs to
“evaluate the benefits and costs associated with a remedy.” (FOF 9 2542). ‘_There are five reasons
why divestiture is not in the public interest, |
1. Divestiture Will Harm The Cdmmunity By Eliminating
Improvements Already Achieved And Slowing The Rate Of
' Improvement In HPH’s Quality Of Care In The Future
The divestiture of HPH likely would erode and threaten a number of quality
imﬁr‘d’vements and services achieved as a result of the Merger, adversely affecting patients,
physicians, and the community as a whole. (FOF §{ 1232, 2483). The relationship between

ENH and HPH is essential to maintaining these quality improvements at HPH. (FOF 9 2484).
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2. The Benefits Of The Academic Focus ENH Brmgs To HPH Would Be
Lost Upon Divestiture

Maintaining quality is a continuous process. (FOF § 2484). Physicians, for example,
must have access to a continuous influx of academic information, or their skills are impaired and
b'egin to stagnate, (FOF 9§ 2147). The clinical integration with ENH, an academic teaching
hospital, has led HPH physicians to become more inyolved in teaching activities at Evanston
Hospital, participate in more educational conferences with specialists in multiple disciplines, and
keep up with the latest developments in healtheare. (FOF 1}1[ 2146-47, _2154-5-9) If thlS -
integration were severed, not only would HPH phys101ans lose this v1ta1 access to an academlc

~enterprise, but patients would _suffer because the multidisciplinary patient-care conferences, that
cutrently discuss specific ENH cases, would be reduced to merely general educational topics.
Similarly, conferences involving separate institutions could not look in depth at individual
patient cases. (FOF  2514-2515). Moreover, HPH’s loss of its academic affiliation with
ﬁoﬂhwestem Medical School (through ENH) would impair its ability to recruit the highest
quality doctors and administrators. (FOF 9§ 2531-2532). HPH would also lose access to olinical
research that has become available to its academic affiliation. (FOF 19 2476-2478).

* Clinical protocols also must be constantly updated and modified pursuant to current
healt'h'knowled'ge. (FOF § 2485). If they are not, the continued use of the protocols likely will
decrease the quality of care that is provided. (FOF 12485). Through ENH, HPH has- access to
subspecialists with knowledge of clinical advancements and clinical protocols which are
continually monitored and updated. (FOF 9 2486). If the Coufc were to sever HPH’s tie with
ENH through divestiture, HPH would lose this important access, and the quality of care at HPH

wauld begin to atrophy. (FOF 9 2486).
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3. The Loss of ENH’s Leadership Structure And Collaborative Culture
Would Further Erode The Quality Improvements That Resulted
| "From The Merger '

Most of the post‘-Me‘rgerlimprovements‘, including significant improvements in quality
assurance and nursing, couldb not have occurred without clinical integration of the medical staffs
and ENH’s collaborative culture. (FOF 9 1384, 2455-2457),

(REDACTED)

(FOF § 2458). Reverting HPH’s governance
back to its pre-Merger structure would re-create a system where the hospital’s ability to
discipline physicians would again be severely limited, and its ability to maintain a collaborative
environment for doctors and nurses to work tog_ether would be at risk. See (FOF 9 1384, 1429-
1_434).. It also unlikely that HPH would be able to continue certain new programs, such as the
preoperative gynecologic surgical review program, without ENH’s l'eéde'rship. (FOF 9 2522).

4. - Divestiture Would Result In The Loss Of Several Important Services
That Substantially Improve Patient Caice And Patient Safety

Divestiture would also represent the end of other vital new services at HPH, including
cardiac surgery and interventional cardiology. A high quality cardiac surgery program must
" meet certain minimum volume requirements. (FOF q 2492). HPH currently meets these
requirements iny because it is completely integrated with Evanston Hospital’s cardiac program,
(FOF q 2492). If this integration were severed, the low volume of cardiac surgery at a
freestanding HPH would make it nearly impossible for HPH to maintain a stand-alone cardiac
surgery program with any reasonable quality, nor would it be substantial enough to support full-

time sub-specialists in cardiac surgery at HPH.** (FOF 99 2491-2493). Moreover, the loss of

8 Even if HPH were somehow to maintain its cardiac surgery program post-divestiture, it would not have the same
quality that it offers presently because of the lack of integration with ENH. (FOF 9 2519). The continuous
interaction between members of the ENH and HPH cardiac surgery teams involves continuous participation in
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HPH’s cardiac surgery program would also result in the loss of its interventional cardiology
_program because the State of Illinoi_s and the American College of Cardiology guidelines
mandate that elective PCI procedﬁres'cannot b_e done without cardiac surgery backup in the
hospital. (FOF Y 1668-1669, 2498).

The consequences to patients of the loss of these two vital services would be dramatic.

(REDACTED)

(FOF 9 1659). Without cardiac surgery and interventional
cardiology, acute heaﬁ attack patients would no longer be able to receive these immediate life-
saving services at HPH. (FOF 9 2504). Instead, critical patients would have to be transferred to
othet area hospitals, which entails substantial medical risk. (FOF 99 1658, 1707, 2404-2405,
12508-2510).-

The loss of thesé two services also would have an adverse effect on the level of nursing at
HPH. To maintain a high quality cardiac program such as that .instituted by ENH at HPH, a
hospital must employ an intensive nurse training program. (FOF 9 2218, 2500). All different
levels of nurses who provide care to cardiac patients must constanily update their skills. (FOF
2501). Moreover, the skills _gained by nurses who handle very sick and complicated cardiac
surgery patients, such as ICU nurses, spill over to the care they provide to other patients. (FOF
99 1402, 2502-2503). If HPH no longer had a cardiac program, it Would not have the same
incentive for maintaining its intensive nurse training program.

Divestiture likely would also represent the end of Epic at HPH. ENH owns the license to

use Epic, and that license is non-assignable. (FOF 9 2526). Accordingly, in the event of

learning and developing new protocols and evidence-based methods of treating patients. (FOF Y 2520). Without
this close relationship, the skills of the HPH surgeons would atrophy. (FOF § 2521).
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divestiture, HPH would have to purchase a' separate license to use Epic. (FOF 9§ 2526).
Moreover, HPH would have to reBuild all of the Epic workflows, pufchase a data center, hire an
information services department to manage and run Epic, and develop its owh training division
and its own support team. (FOF 7 2527-2528). Because bf the substantial cost and effort
involved, no freestanding community hospital has implemented an enterprise grade electronic
medical record system such as Epic. (FOF §q 2118-2119). Furthermore, even if HPH could
come up with the substantial resources requiréd to license, build, and maintain Epic, because it
lacks fhe necessary infrastructure to run Epic, it would still take HPH tﬁree to five years to get up
and running with Epjc. (FOF 9 2529).

Additionally, even if HPH were to implement Epic, both the ENH .and HPH communities
_sﬁll would lose because patient information would no lon'ger be shared by both institutions.
Recognizing the important safety benefits of access to shared medical information, the Federal
Government ilas established a national initiative to develop a universally accessible electronic
healthcare record for all citizens within 10 years. (FOF Y1 2000, 2015-2016). In the event of
divestiture, however, HPH would no longer have access to the ENH Epic database, even if HPH
were bought by another hospital that used Epic. | (FOF 1 2526, 2530). Accordingly, the value of
Epic to both the ENH and HPH communities would be greatly diminished by divestiture. (FOF
M 25l23-2525).

For all of these reasons quality of care at HPH likely would deteriorate if ENH were
required to dissolve the Merger and re-establish HPH as an independent hospital. (FOF 9 1232).

S. The Merger’s Benefits Outweigh Any Benefits Accruing From A
Divestiture ‘

The elimination of the substantial benefits accruing from the Merger would substantially

outweigh any increase in competition that would be achieved by a divestiture. First, the
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evidence has shown that Evanston Hospital and HPH were not close competitors prior to the
Merger and MCOs did not play the hospitals off of each other. (FOF 9 494, 563-587, 975-983).
Given HPH’s weak financial position, it also lacked the ability to invest the sums necessary to
make improvements that would have been needed to make HPH. a significant competitor in the
long-run if it remained independent. (FOF 9ff 2405-2412). As a result, consumers would not
benefit from such a divestiture, particularly if HPH’s quality of care levels reverted to pre-
Merger levels. | | |

| Second, as discussed above, Complaint Counsel did not prove that the Mérger will have
an anti-competitive effect in the future, as Section 7 reqﬁi;e‘s, or that it is harming competition
today. In addition, as quality improvements have been implemented throughout the past five
yev‘ars, ENH’s “quality adjustéd” prices have declined. (FOF 19 1157-1159). As Dr. Baker
testified -- and no othef expert witness disputed -- “quality improvements need to be considered
~in évaluating competitive effects because if quality gets better, the quality-adjusted price to the
buyers declines.” (FOF Y 1157-1159). If the quality-adjusted price declines, the buyers “are
better off.” (FOF 9 1157, 1160). As such, for argument sake, even if Complaint Counsel
proved the Merger violated Section 7 in the time period immediately following the Merger, the
quality"‘improvemcnts since the Merger have eviscerated any alleged anti-competitive effects,
and divestiture would be both unnecessary and harmful.

Third, ther_e is also no r‘eéson to éxpect that the requested divéstitllre would affect ENH’s
negotiated prices charged to private payofs. As discussed above, ENH substantially
underestimated the demand for its services before the Merger. (FOF 99 609, 677, 680-690, 701-
703). As a result, it accepted rates from private payors that were considerably below levels of its

academic and tért'iary hospital competitors. (FOF 9§ 701-703). A divestiture would not cause
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corporate amnesia -- that is, ENH would not “forget” the competitively neutral information it

learned about private payors’ willingness to pay for its services.

_(REDACTEb)
(FOF 1Y 2533-2534).

Fourth, bepause divestiture is an equitable re‘tﬁedy, it is appropﬁate for the Court to take
into account the historical posture of the case in determining whether HPH must be divested.
The parties were advised by the Staff of the Federal Trade Commission that they were not
required to file an HSR Form, which would have given the government prophylactic notice of
the‘vMerger. (FOF 9 298-301, 2535-2537). Moreover, Complaint Counsel did not file the
Complaint until more than four years after the Merger. _

Even if Complaint "Counsel established a minor reduction in competition due to the
Merger -- whiéh it did not -- it would be fundamentally unfair to force ENH to divest HPH,
especially given the substantial investments that ENH poured into services and facilities offered
at HPH that benéﬁt the community. Many of these investments Were planned, budgéted and
made before the FTC began its investigation. Indeed, ENH’s commitment to establish the open
heart surgery program and Kellogg Cancer Center at HPH were written into the Merger
agreement itself. (FOF 9 266, 2487). ENH’s good faith commitment to therc‘ommunity was
reaffirmed by its continued implementation of these planned improvements after commencement
- of the investigation and throughout this lifigatiOn. |

| Finally, although Complaint Counsel has requested that if liability is found the remedy
should be “[divestiture of Highland Park, and associated assets, in a manner that restores the

hoépital as a viable, independent competitor in the relevant market, with the ability to offer such

122 -



services as Highland Pafk was offeriﬁg and planniﬁg to offer prior to its acquisition by ENH,” it
has failed to provide any evidence to establish that divestiture would be the proper remedy if
liability were found, or how HPH would survive on its own after divestiture. Compl; at 11, The
evidence cie‘arly shows that HPH was struggling financially prior to the Merger, and was greatly
improved in terms of quality after the Merger.b (FOF 1[1[ 2446-2482). The investments that ENH
made into improving HPH could not have been made by HPH on its own. (FOF 99 2446, 2450-
2458). Thus, it Would not be possiblé nor desiréble to restore HPH to an independent entity.
Moréover, Complaint Counsel provides no insiéht' into the criteria that it would use to select a
purchaser of the HPH assets. This omission is cﬂtiéal because HPH had considerable trouble
finding a suitable acciuirer before the Merger. (FOF Y 285-287). Further, it is unlikely that
there are any purchasers that could maintain the quality levels achieved by ENH, As Dr. Chassin
testified, such an entity would have to be in the same general geographic proximity to HPH, with
a similar full-time medical 'managemenf structure, with similarly high-quality programs, with a
collaborative culture similar to ENH’s, and with the financial capacity to invest in HPH at a level
comparab_le to that demonstrated by ENH. (FOF 11 1447, 2452, 2456, 2458). None of the area
hospitals possesses all of these characteristics.
D. There Are Alt’erﬁative Remedies To Divestiture That Are More Appropriate

Even Assuming, For The Sake Of Argument, Thiat The Merger Violated

Section 7 ' '

'If the Court were to find a violation of Section 7, it has significant discretion in
fashioniné appropriate relief when other options are available. Indeed, the Commission itself has
acknowledged this fact;

Rtis. . . well settled that the notmal remedy in cases where Section
7 violation is found is the divestiture of what was unlawfully
‘acquired. . . . This is not to say that divestiture is an automatic

sanction, mechanically invoked in merger cases. In cases where
several equally effective remedies are available short of a
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complete divestiture, a ‘due regard should be given to - the
preservation of substantial efficiencies or important benefits to the
consumer in the choice of an appropriate remedy.
In the Ma‘tter of Retail Credit C’Omp., 92 FTC 1, 1978 FTC LEXIS 246, at *258-59 (July. 7,
1978) (emphasis added). The Commission has held that divestiture, at times can be a “cure ...
worse than the disease,” and that in such cases, it would not Be an appropriate remedy. See In
the Matter of Ekco Prods. Co., 65 FTC 1163, 1964 FTC LEXIS 115, 5t *127 (June 30, 1964)
(Divestiture may be “impfactic'able or inadequate, or impose unjustifiable hardship -- which
underscores the importance -of the Commission’s having a range of alternaﬁves in ifcs arsenal of
remédies."). Here, where the Merger has led to substantial, important benefits to consumers,
divestiture would destroy, rather than preserve, these beneﬁté. (FOF 91 2449, 2472-2532). Ifthe
Court were to find a violation of Section 7, alternative remedies would be much more.
- appropriate, to maintain the benefits to consumers, than divestiture.5
Divestiture is not necessary here since, if there was any violation of Section 7, it occurred
immediately after the Merger, and was subseqﬁen’tly cured by the quality irﬁprovc’ments“ made by
ENH. Further, the repositioning of other competitor hospitals, and the expected removal of the
Ilinois CON laws has also made the market even more competitive. (FOF 1Y 2280-2282, 2289-
2297). However, if the Court were incl‘ined_' to fence-in ENH for any past violation of Section 7,
‘a prior notification order would be a much more appropriaté rémedy than divestiture. A prior

notification remedy would require ENH to notify the FTC, over the next five years, before any

8 Complaint Counsel alleged in Count III of the initial complaint that “ENH also followed a strategy of negotiating
hospital services and physician services (through ENH Medical Group) as a package deal, requiring private payors
to accept the terms offered for both hospital and physician services, or face termination of both.” Compl. § 34. This
concemn arose from the fact that the ENH Medical Group added many HPH based physicians who were not ENH
employees in connection with the Merger. The settlemerit on Count III prohibits ENH from negotiating on behalf of
physicians who are not employees. In this respect, the settlement mitigates any competitive concern arising from the
allegedly enhanced power that may be derived from negotiating for the larger group of physicians as a package with
the hospital. '
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f_utufe acquisitions could be inade of prdviders of general acute caré inpatient hospital serﬁces in
whatever area the Court conciudes is tile relevant geographié market. See Proposed Order A
(Attachment D). The Conﬁnission has found thaf a prior notification clause is useful for
acquisitions that would othex.'wise be unreportable. Notice and Request for Comments Regarding
Statement of Policy Concerning Prior Approval and Prior Notice Provisions in Merger Cases, 60
Fed, Reg. 39,745-47 (Aug. 3, 1995); 4 Trade Reg; Rep. (CCH) 113,241, As this Merger was
| properly not reported under HSR, such é remédy would be re‘ason.abl‘y related to the transaction
byv insuring that any other non-reportable acquisition of inpatient services in the relevant market
that ENH may pursue in the future would be reviewed by Commission staff prior to
c;)ﬁsur_mnation. Such a remedy would acknowledge .any_ past violation of Section 7 but -- given
the absence of evidence of any present or future likely ‘anti-competitive effects -- would not
interfere with present competitive market cOnditioné nor require any action that wouid destroy
the quality imptovements that are benefiting consumers.

Even if the Court wéfe_ to find an ongoing violation of Section 7 that will continue into
~ the future, a n.arrow-ly éraﬁed conduct remedy requiring Evanston Hospital and HPH to negotiate
and maintain separate managed care contracts at the request of the MCOs would be more
- suitable than a divestiture. This remedy would redress any anti-competitive concerns without
losing the quality improvements created by the Merger and other harm to consumers that would
flow from tearing apart the ENH integrated health care delivery system. Complaint Counsel has
argued throughout the trial that the Merger caused ENH to increase its bargaining power because
the MCOs needed at least one of the hospitals in their networks to be viable. As discussed
above, Respondent has shown clearly that MCOs did not play HPH off of Evanston Hospital, or

vice versa, prior to the Merg_er. (FOF 99 975-983). However, if the Court were to find
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otherwise, this alternative remedy should_ alllevi-ate the concerns of Complaint Counsel. Such an
approach could inclﬁde some or all of the following .features: (1) At the request of an MCO,
ENH would agee to bid inpatient services as one group (Evanston Hospitéi, Glenbrook, and
HPH), or as two separate groups, Evanston .Hospital and Glenbrook aé part of one group, and
'HPH as the other group; (2) If requested by a MCO, ENH would agree that COntracting with one
group would not be éontingent on contracting with the other group; and/or (3) The MCOs could
chose the specific pricing methodology (discount, case rate, per diem etc.) that ENH would bid
for inpatient services. See Proposed Order B (Attachment E).

Othef healthcare networks in the Chicago area, including Advocate, 'Resurrection
Provena, and Rush, all w1th multiple hospltals in their systems, have separate contracts for each
hospital, although those hospital systems do not allow the MCOs to chose the spemﬁc pricing
methodology to apply. (FOF § 189). Thus, the remedy proposed by Respondent would place
ENH in .a stricter position than other healthcare systems in the Chicago area, while pfeser‘ving the
integrated structure that has led to vast quality improvements at HPH, and has benefited the

community at large,
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CONCLUSION

For the foregoing reasons, judgment should be entered in favor of Respondents and all

counts of the Complaint should be dismissed with prejudice.
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