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UNITED STATES OF AMERICA 

BEFORE THE FEDERAL TRADE COMMISSION 

In the Matter of 

Inova Health System Foundation
 
a corporation, and Docket No. 9326
 

Prince Wilam Health System, Inc., PUBLIC
 
a corporation.
 

RESPONDENTS' MOTION TO RECUSE 
COMMISSIONER J. THOMAS ROSCH AS ADMINISTRATIVE LAW JUDGE 

Respondents Inova Health System Foundation and Prince Wiliam Health System, Inc. 

hereby respectfully request, pursuant to 16 C.F . R. 3 .42(g)(2), that the Honorable J. Thomas 

Rosch recuse himself as Administrative Law Judge in the above matter for the following reasons. 

BACKGROUND 

It is well known that the Federal Trade Commission ("FTC") has lost the last several 

cases in which it has challenged hospital mergers. It is likewise well known that the FTC' s own 

Administrative Law Judges ("ALJs ) have held against the FTC in a series of high profile cases. 

The normal practice, here, would have been to appoint one of these sitting ALJ s to hear this 

administrative case. But in the aftermath of the events described above, the FTC chose to 

deviate from standard procedure and instead appointed one of its own Commissioners as ALJ. 

Although regulations permit the appointment of a Commissioner as an ALJ in appropriate 

circumstances, such an appointment is highy unusual. The instant appointment raises 

paricularly difficult problems because the appointed Commissioner paricipated in the 

underlying two-year investigation that preceded the filing of the complaint. 



Durng the course of a merger investigation, a Commissioner normally reviews materials 

prepared by staff, has conversations with staff, and perhaps even has conversations with other 

Commissioners about the investigation and litigation strategy. Indeed, we have been advised by 

FTC staff that Commissioner Rosch had at least one meeting with the Commission 

investigatory staff durng the investigation in this case and received staffs wrtten 

recommendation to bring the complaint. Feinstein Decl. 
 2 & 3 (FTC staff advised 

Respondents ' counsel that it had briefed the Commissioners about the case and given the 

Commissioners their recommendation memorandum), attached as Ex. A. 

Commissioner Rosch also had a meeting with Respondents less than a month ago. 

Approximately ten days before the Complaint was filed, attorneys from Arold & Porter LLP 

accompaned by economists retained by Respondents, met with the Commissioner in an attempt 

to convince him that the Commission should not challenge the proposed transaction. 
 ld. at 

The meeting covered a broad range of issues, including arguments that Respondents believed 

staff was advancing as well as evidence Respondents believed would be relevant to staff s 

arguents. ld. No FTC investigative staff was present at the meeting. ld. At no time durg the 

meeting did Commissioner Rosch advise Respondents that he anticipated being designated as the 

Administrative Law Judge in this matter. 
 ld. Indeed, the entire purpose ofthe meeting-- or so 

Respondents believed -- was for Respondents to present their case to him in his capacity as an 

FTC Commissioner in an effort to convince him that the FTC should not challenge the proposed 

transaction. 

Commissioner Rosch did not paricipate in the Commission vote to issue the complaint 

evidently because -- in light of the decision to appoint him as ALJ -- this was deemed improper 

or at least suffcient to create an appearance of impropriety. But there is no meanngful line 



between the final act of voting out the complaint and paricipating in the investigation until the 

ver brink ofthat vote: the same concerns that preclude the former preclude the latter. 

Weare aware of only one previous case in recent memory where the Commission has 

appointed one of its own Commissioners as ALJ -- and that case was dismissed on threshold 

legal grounds by a federal distrct cour and the administrative case was never adjudicated. The 

Commissions ' explanation here for the extraordinary development of appointing one of its own 

commssioners as ALJ raises more questions than it answers. To be sure, Commissioner Rosch 

is a tral lawyer with many years of experience, including "complex competition law cases 

Order Designating Administrative Law Judge at 1 (May 9 2008), but the ALJs he has supplanted 

are highy experienced in hearing complex antitrst cases. There is no showing that any ofthe 

FTC' s sitting ALJs are unable to take on this matter. Indeed, a review of the listing of 

adjudicative proceedings on the FTC website shows that this matter is the only administrative 

proceeding pending at this time. The only unesolved matters in the FTC docket have already 

been litigated to intial decision and are either under review by the full commission or are 

curently stayed pending federal cour review. See Federal Trade Commission, Adjudicative 

Proceedings htt://ww.ftc.gov./os/adjpro/index.shtm (last visited May 22, 2008).available at 


There is no possible justification for diverting a case to a Commissioner when the existing 

ALJs -- who have been hired to adjudicate precisely such cases as this -- are fully available. 

Finally, since the appointment of Commissioner Rosch, the staff has acted as if it 

understands how Commissioner Rosch wil rule. For example, in a pending motion in Federal 

Cour regarding the schedule for the preliminar injunction, the staff has argued against the need 

for early discovery and a settlement conference, by assuring the District Cour Judge that the 



g., 

administrative proceeding is "moving forward on a very expedited basis ! even though there 

was then, and stil is, no schedule, in ths proceeding, and there has not even been a scheduling 

conference. Complaint Counsel's representation creates the appearance that it knows how this 

trbunal is going to rule on how this case wil proceed in advance of that ruling. 

It also bears noting that the appointment of Commissioner Rosch as ALJ precludes him 

from fuer service in his capacity as a Commissioner with respect to ths case. Given the 

current vacancy at the Commission, this creates the distasteful prospect that approval or 

disapproval of this merger by the Commission might ultimately be determined by a mere two-

person majority of thee sitting commissioners. 

This constellation of facts canot help but create an appearance of impropriety and to cast 

serious doubt on the fairness of the unfolding process in this adminstrative action. Several 

commentators have already noted the unusual nature of the appointment of a Commissioner as 

ALJ in this case.2 Based on the above facts, and the authorities discussed below, Respondents 

request Commissioner Rosch to recuse himself as ALJ in this matter. 

FTC Opp n to Motion for Scheduling Conference at 2, (May 19 , 2008), attached as Ex. B.
Complaint Counsel also assured the Federal Court that "the administrative tral and the 
Commission s final decision wil come in a fraction ofthe 18-month period that Defendants
took, after the public anouncement of their proposed merger, to meet the statutory prerequisites 
to consumate their merger. at 5. Again, Complaint Counsel' s representation to a federalld 

cour about what ths trbunal wil do can only create the appearance that it knows somethig 
Respondents do not. 

See, e. FTC: Watch, No. 720, at 13-14 (May 19, 2008) (noting appointment of Rosch and 
adding "for the record" that "four ALJ antitrst decisions over the last six years -- two by Chief
Judge Stephen J. McGuire and two by D. Michael Chappell-- disagreed with the arguents
made by staff' ); Skip Oliva FTC Rigs Hospital Merger Trial May 10, 2008 available at 
htt://ww. voluntarade.orgljoomlaI5/ (characterizing the appointment of Commissioner 
Rosch as ALJ in this case as "fishy 



ARGUMENT
 

COMMISSIONER ROSCH SHOULD RECUSE HIMSELF
 
DUE TO HIS INOLVEMENT IN THE INVESTIGATION OF THIS CASE
 

UNDER 5 U. 554(d)(2) TO AVOID AN APPEARCE OF IMPROPRIETY
C. ANp 

It is well established that "(a J fair tral in a fair tribunal is a basic requirement of due 

process. In re Murchison 349 U.S. 133 , 137 (1955) (noting that "(iJt would be very strange if 

our system of law permitted a judge to act as a grand jury and then tr the very persons accused 

as a result of his investigations. ). This guarantee applies to administrative adjudications and is 

not limited to federal cour litigation. v.Withrow Larkin 421 U.S. 35 46-47 (1975) (due process 

is violated without showing of actual bias when the "special facts and circumstances present in 

the case" show that "the risk of unfairness is intolerably high. 

These basic principles call for recusal in this case. The facts described above -- the past 

history of ALJ decisions rejecting positions of the Commission, the involvement of 

Commissioner Rosch in the investigation that led to this complaint, and the activities of staff 

since the complaint was fied -- leave the palpable impression of unfairness. Even if arguendo 

the FTC were able to prevail in this administrative proceeding, why should it tarsh that 

achievement with the taint that it did so only after displacing its sitting ALJs with one of its own 

Commissioners? The integrty of administrative proceedings canot be served by appointing as 

ALJ a Commssioner previously involved in the pre-complaint investigation. Ths can only 

damage the legitimacy of the Commission s work in the eyes ofthe antitrst bar, the business 

communty, and the general public. 

Respondents request Commissioner Rosch to recuse himself because (1) his previous 

paricipation as a Commissioner in the investigation that led to this complaint precludes his 

service as an ALJ under 5 U. C. ~ 554(d)(2) and (2) the totality of events creates an 

impermissible and entirely avoidable appearance of impropriety. 



Recusal is required by Section 554(d)(2) of the Administrative Procedure Act 

AP A"), which precludes an agency employee involved in the investigation or prosecution of a 

case from also adjudicating the case. Prior to the passage ofthe AP A in the 1940' s there was a 

chorus of concern about the anticipated consolidation of investigative, prosecutorial, and 

adjudicative fuctions within a single agency. Grolier, Inc. FTC 615 F.2d 1215 , 1219 (9thv. 

Cir. 1980). For that reason, the Act mandated the creation of administrative law judges, as a 

separate unit in each agency s organization" and with "no functions other than those of 

presiding at hearngs. .. and ... deciding the cases which fall within the agency s jursdiction. 

Report of the Attorney General' s Committee on Administrative Procedure (1941), S. Doc. No. 

77th Cong. , 1st Sess. 50 (1941) ("AG Rep. 

Creation of independent hearng commissioners insulated from all 
phases of a case other than hearng and deciding wil, the 
Committee believes, go far toward solving this problem at the level 
of the intial hearng provided the proper safeguards are established 
to assur the insulation. 

ld. at 56; Butz v. Economou 438 U.S. 478 , 513-14 (1978). Accordingly, ALJs were to be cut off 

from ex parte communications concernng the case. 5 U. Butz 438 U. S. at 513.C. ~ 554(d)(1); 


Ths strct "separation of fuctions" was necessar due to the risk that exposure to ex parte 

contacts might infect a person s judgment and because "a man who has buried himself in one 

side of an issue is disabled from briging to his decision that dispassionate judgment which 

Anglo-American tradition demands (ofajudgeJ." AG Rep. at 56. 

To fuher address these concerns and ensure the appropriate separation between the 

investigative and adjudicative roles, Congress also adopted 5 U. C. ~ 554(d)(2), which provides 

that "(a In employee or agent engaged in the performance of investigative or prosecuting 

fuctions for an agency in a case may not, in that or a factually related case, paricipate or advise 

in the decision, recommended decision, or agency review. . ." As the Attorney General Report 



, " ). 

states (iJt is clear that when a controversy reaches the stage of hearng and formal adjudication 

the persons who did the actual work of investigating and building up the case should play no par 

in the decision." AG Rep. at 56; Bd. of Governors 968 F.2d 164, 167 (2dsee also Greenberg v. 

Cir. 1992) (AP A is violated "where an individual actually paricipates in a single case as both a 

prosecutor and an adjudicator. Commissioner Rosch was engaged in the investigative aspects 

of this case while he was acting in it in his capacity as a Commissioner. He was briefed by staff 

and he met with counsel for Respondents to discuss whether the FTC should bring this lawsuit. 

Accordingly, unless he is subject to an exception, he may not serve as the ALJ in this case. 

There are thee exceptions to the Section 554( d)(2) prohibition, but the only one which 

has even arguable application here is the proviso that the rule "does not apply. .. to the agency or 

a member or members of the body comprising the agency." ~ 554(d)(2)(C). In the ordinar 

course, then, the rule would not prevent a Commissioner acting as a Commissioner from having 

dual investigative and adjudicative roles in the same case. The question here is whether 

Commission Rosch -- in his capacity as an ALl 
 appointed for this case -- qualifies for the 

exception as a "member of the body comprising the agency." We submit that he does not. 

First, it is plain that any ordinar ALJ would be fully covered by Section ~ 554(d)(2) and 

would be disqualified from hearng the case had he or she been involved in more than a 

ministerial fashion in the investigative or prosecuting aspects of the case. 
 See, e.g., Grolier 615 

F . 2d at 1220-21. Because Commissioner Rosch wil be fulfilling the duties of an ALJ in the case 

(and not those of a Commissioner) he should be fully subject to the rules that govern ALJ s. The 

order of reference states that " all respects Commissioner Rosch wil act as an(iJn 

Administrative Law Judge, and wil not paricipate in any appeal from any initial decision. 

May 9 2008 Order at 2 (emphasis added). Ifhe is acting "in all respects" as an ALJ, he should 



be subject to the proscriptions that apply to ALJs. The mere fact that the Commissioner is 

authorized to appoint a Commissioner to sere as an ALJ see, e. FTC Rules, 16 C. R. ~ 3.42 

does not suggest that it may appoint a Commissioner who has been intimately involved in the 

underlying investigation and has had ex parte contacts with the paries. See infra. 


Second, the cours have specifically rejected any interpretation of the statute that ' 'would 

permit an agency employee to become immersed in the investigation of the case, resign from the 

investigative position, and then be appointed judge to render the decision. Grolier 615 F. 

at 1215 (applying provision to the attorney advisor of a commissioner who was later appointed 

ALJ). The provision is no less applicable when -- as here -- the "appointed judge" retains the 

position under which he paricipated in the investigation but also assumes an additional 

adjudicatory role as an ALJ. 

Third, extending the "agency/Commissioner" exception to a Commissioner s duties as an 

ALJ appointed pro hac 
 for a paricular matter is inconsistent with the purpose of the Section 

554( d)(2) exception. The exemption ' 'was created only for these positions in which involvement 

in all phases of a case is dictated ' by the very nature of administrative agencies, where the same 

authority is responsible for the hearng and decision of cases. ", Grolier 615 F .2d at 1215 

quoting S. Rep. No. 572, 79th Cong. , 1st Sess. 18 (1945); H. Rep. No. 1980, 79th Cong. , 1st 

Sess. 27 (1946). Accordingly, the exception would, for example, allow the Commission itselfto 

consider any initial decision rendered by the ALJ in this case. But far from being "dictated by 

the very natue of administrative agencies " Commissioner Rosch' s appointment as an ALJ is 

It bears noting that the fact findings by an ALJ are treated differently from those made by 
the Commission. For example, appellate courts frequently vacate agency fact findings that-­
without ample justification -- depar from ALJ findings which relied upon credibilty 
determinations or assessment of witness demeanor. 
 See e.g., Aylett v. HUD 54 F.3d 1560 (10th 
Cir. 1995). 



unusual and unnecessar. The FTC' s existing ALJs are fully qualified to handle this case and 

by all appearance, have ample time to devote to it. The legislative history of the AP A makes 

clear that the board or commission of the agency "should delegate to examiners or boards of 

examiners at least the initial decision of cases, and should confine their own review to important 

issues oflaw or facts." H. Rep. No. 1980. The FTC's decision to bypass that typical procedure 

here in favor of appointing one of its own Commissioners to hear the case is especially 

problematic when viewed against the backdrop of the recent occasions when the FTC' s ALJs 

have rejected complaints by the Commission.4 A neutral observer might interret the 

substitution of a Commissioner for the sitting ALJ s as a device to search for a potentially more 

favorable decision maker. 

Finally, the Commission s regulations (16 C.F. R. ~ 3.42(a)) contemplating that a 

Commissioner may be appointed as an ALJ in no way justifies appointment of a Commissioner 

who has been involved in the investigation ofthe case and has had contacts with theex parte 


paries. Nothing in the statute suggests that Commissioners acting as ALJ s are exempt from 

Section 554(d)(2). The Rules make clear that any Commissioners who preside over hearngs in 

adjudicative proceedings are "sitting as Administrative Law Judges , 16 C. R. ~ 3.42(a) -- not 

as Commissioners -- and Section 3.42(c) plainly states that the ALJ is obligated to conduct "fair 

and imparial hearngs." If a Commissioner sits as an ALJ, he or she assumes all the obligations 

of an ALJ, including the prohibition against involvement in both investigation and adjudication 

of the same matter. Of course, it would be possible to appoint a Commissioner to serve as ALJ 

Realcomp II (Dec. 13 2007; Docket 9321), available at ww.ftc.gov/opa/2007/12/alj.shtm 
(McGuire); Rambus (Feb. 24, 2004; Docket 9302), available at 

ww.ftc.gov/opa/2004/02/rambusid.shtm (McGuire); see also Union Oil Company 
 (Nov. 26
2003 , Docket 9305), available at ww.ftc. gov/opa/2003/111unionoil.shtm (Chappell); Schering 
Plough 2002; Docket 9297), available at(July 2 ww.ftc.gov/opa/2002/07/schering.shtm 
(Chappell). 



without first involving that Commissioner in the underlying investigation. In the same way that 

Commissioner Rosch opted out of the final vote, a Commissioner could opt out of involvement 

in the investigation ifhe or she wanted to preserve the option of serving as an ALJ. But that did 

not happen here. 

Since no exception applies, Section 554(d)(2) precludes Commissioner Rosch from 

adjudicating this case and he should recuse himself. 

Even apart from Section 554( d)(2), Commission Rosch should step aside to avoid 

the appearance of impropriety. Section 3.42(g)(2) of the Commission s Rules of Practice for 

Adjudicative Proceedings authorizes a pary to file a motion to disqualify if it "shall deem the 

Administrative Law Judge for any reason to be disqualified." The FTC recognzes that a judge -­

including an ALJ -- should not hear a case if a "reasonable person would have had a reasonable 

basis for doubting the judge s impariality. 96 F. C. 91In the matter of Kellogg Company, 


(July 31 , 1980) (applying "appearance of impropriety" standard to an ALJ) (citing Rice 

McKenzie 581 F.2d 1114, 1116- 17 (4th Cir. 1978)); see also American Bar Association s Model 

Code of Judicial Conduct for Federal Administrative Law Judges ABA Model Code ), Canon 

3( c) (1989) ("An (ALJJ shall disqualify himself or herself in any proceeding in which the judge 

impariality might reasonably be questioned, including but not limited to . . . where (c) the judge 

has served in governental employment and in such capacity paricipated as counsel, advisor, or 

material witness concering the proceeding or expressed an opinion concerning the merits of the 

paricular case in controversy")5 Amos Treat Co. v. SEC, 306 F.2d 260 267 (D.C. Cir. 1962) 

The Model Code was designed as a "reference for (ALJ s J in considering their own conduct
and for others in considering the Code of Judicial Conduct appropriately applicable to federal 
administrative law judges." ABA Model Code, at 3. It "reflect(sJ the considered judgment of 
the (National Conference of Administrative Law JudgesJ on appropriate provisions in adapting 
the ABA Code (of Judicial ConductJ for federal administrative law judges. at 4. Thusld. 

Footnote continued on next page 



); ); 

an administrative hearng of such importance and vast political consequences must be attended 

not only with every element of fairness, but with the very appearance of complete fairness. 

Like any trbunal, the Commission has the inherent authority to regulate the conduct takng place 

in its trbunals and to protect its processes from unfairness and the appearance of unfairness. See 

g., Alberio v. Hampton 433 F. Supp. 447 453 (D. R. 1977). Indeed, the legitimacy of any 

adjudicatory system hinges upon its abilty to maintain public trust and its success in convincing 

litigants and the public that it wil produce fair and unbiased decisions. Morgan v. United States 

304 U.S. 1 , 14- 15 (1938) ("in administrative proceedings of a quasi-judicial character the liberty 

and propery of the citizen shall be protected by the rudimentar requirements of fair play. 

These demand ' a fair and open hearng,' essential alike to the legal validity of the administrative 

regulation and to the maintenance of public confidence in the value and soundness of this 

United States v.important governental process. Stewart 2002 WL 1300059, at *8; No. 02 

CR. 396 JGK (S. Y. June 11 2002) ("it is important that the procedure adopted in this case 

Footnote continued from previous page 
although the Model Code has not been expressly adopted by the Commission, it provides a good 
benchmark for practice in this area and for the high standards that the bar and the public expect 
of ALJ s. Although some opinions suggest that the "appearance of impropriety" standard does 
not apply with ful force to administrative law judges see, e.g., Greenberg v. Bd. of Governors of 
Fed. Reserve Sys., 
 968 F.2d 164, 166-67 (2d. Cir. 1988), the same policies that support ths rule 
in other adjudicative context equally support it in the context of administrative litigation. Nor 
has the FTC ever retreated from its application of the "appearance of impropriety" standard to 
ALJ s set forth in Kellog. See also ABA Informal Opinion No. 86-1522 (noting that the Code of 
Judicial Conduct "has been recognzed as an appropriate guide for evaluating the conduct of 
federal administrative law judges. . . even though it has not been made specifically applicable to 
federal administrative law judges NL.R. 182 F.3d 939 944 (D.C. Cir.Pioneer Hotel, Inc. v. 

1999) (assuming application of ABA Code of Judicial Conduct to ALJ); Stone Webster Eng 
Corp. v. NL.R.B., 510 F.2d 966 (table), 1975 WL 23050 at *1 , No. 74-1433 (4th Cir. Jan. 28 
1975) (applying Canon 2 of the Code of Judicial Conduct prohibiting appearance of impropriety 
to ALJ); Robinson v. Alternative Commodity Traders 2001 WL 741672, at *7, n. , CFTC No. 
00-R080 (C. C. July 2 2001) ("The American Bar Association Model Code of Judicial 
Conduct has been recognized as an appropriate authority for guiding the conduct of federal 
administrative law judges 



not only be fair but also appear to be fair. The appearance of fairness helps to protect the 

public s confidence in the administration of justice. 

Placed in context, the appointment of one of the FTC' s own Commissioners to adjudicate 

this case in the first instance creates a distinct appearance of impropriety. It is common 

knowledge that the FTC has suffered serious litigation setbacks in recent years, not only with 

respect to hospital mergers6 but in a number of other areas as well.7 It is also common 

knowledge that the sitting ALJs have exercised independence and have rejected the FTC' 

positions in several highy publicized decisions.8 There is no legitimate reason to freeze those 

ALJ s out of this case; their empty dockets testify to the ample time they have to dedicate to ths 

case. In contrast to them, the Commissioner now appointed to adjudicate this case was involved 

in the investigation that led to the complaint. He declined to participate in the Commission vote 

to issue the complaint, doubtless concluding (rightly) that it would be improper to vote out a 

complaint and then proceed to serve as the ALJ adjudicating the complaint. But the same 

concers that prevent appointment as ALJ of a Commissioner who voted on whether the 

complaint should be issued extend equally to a Commissioner who was involved in the 

investigation that led to the complaint and met individually with the paries durng the 

investigation. Finally, as noted, since Commissioner Rosch' s appointment, staff counsel have 

sharly depared from past practice in an attempt to shift matters normally handled by the federal 

See, e. g., FTC v. Tenet Healthcare Corp. 17 F. Supp. 2d 937 (E.D. Mo. 1998), rev d 186 
3d 1045 (8th Cir. 1999); United States v. Long Island Jewish Med. Ctr. 983 F. Supp. 121 

(E.D. Y. 1997); FTC v. Butterworth Health Corp. 946 F. Supp. 1285, 1300- 1301 (W.D. Mich. 
1996), aff' 1997-2 Trade Cas. (CCH) ~ 71 863, 71 867-68 (6th Cir. 1997); FreemanFTC v. 

Hosp. 911 F. Supp. 1213 (W. D. Mo. 1995), aff' 69 F.3d 260 (8th Cir. 1995); In re Adventist 
Health Sys. 117 F. C. 224 (1994). 

See, e.g., FTC v. Garvey, 383 F.3d 891 (9th Cir. 2004); California Dental Ass ' v. FTC 224 
F.3d 942 (9th Cir. 2000); FTC v. Whole Foods Mk., Inc. 502 F. Supp. 2d 1 (D. C. 2007). 

See supra, no4. 



distrct cour preliminar injunction proceeding into the jursdiction of the admnistrative 

proceeding now presided over by Commissioner Rosch. This confluence of factors threatens to 

undercut the legitimacy of any decision that Commissioner Rosch might reach in this case and to 

erode the credibility of the Commission itself in the legal and business communty. The 

Commissioner should step aside and permit this case to be adjudicated by one of the sitting ALJ 

to avoid any appearance of impropriety. 

CONCLUSION 

Respondents respectfully request Commissioner Rosch to recuse himself in order to (1) 

comply with 5 U. C. ~ 554(d)(2) and (2) to protect and preserve the reputation and integrty of 

the FTC and avoid any appearancc of impropriety. 

Respectfully submitted 

David P. Gersch 
David S. Eggert 
David B. Bergman 
David M. Menichetti 

AROLD & PORTER LLP 
555 Twelfth Street, N. 
Washington, D.C. 20004-1206 
Telephone: (202) 942-5000 
Facsimile: (202) 942-5999 
Email: David.Gersch aporter.com 

Counsel for Respondents lnova Health System 
Foundation and Prince Wiliam Health System, Inc. 

Dated: May 23 , 2008 



Exhibit A
 



UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

In the Matter of 

Inova Health System Foundation,
 

a corporation, and Docket No. 9326 

Prince Wilam Health System, Inc. 
a corporation. 

DECLARATION OF DEBORAH L. FEINSTEIN 

, Deborah L. Feinstein, based upon my personal knowledge concernng matters to which 

I am competent to testify, hereby declare as follows: 

I am a partner at the law firm of Arold & Porter LLP in its Washington D. 

office, practicing law in tIlt: Antitrust/Competition and Consumer Protection group at the firm. 

have represented Inova Health System Foundation ("Inova ) and Prince Wiliam Health System 

Inc. ("Prince Wiliam ) in connection with their proposed merger since approximately November 

2007. 

On or around November 27 2007, I had a conversation with David Wales 

Deputy Director of the Bureau of Competition, concernng the InovaiPrince Wiliam merger. 

Mr. Wales informed me that the staff s recommendation had already been submitted to the 

Commission. 

On or around November 29 2007, I met with Matthew Reily, Assistant Director 

of the Bureau of Competition. Mr. Reily informed me that FTC investigative staff had already 

met with the Commissioners at that point and had provided them with staff s wrtten 

recommendation concerning the merger. 



On or around April 30, 2008 , I, along with other Arold & Porter attorneys and 

outside economists retained by Inova and Prince Wiliam had a scheduled meeting with 

Commissioner Rosch. The purose of the meeting from our perspective was to attempt to 

persuade Commissioner Rosch, in his capacity as Commissioner, that the Commission should 

not challenge the merger nor issue a complaint. At this meeting, we addressed arguents that 

we believed staff was advancing as well as evidence we believed would be relevant to staff s 

arguents. Although two representatives from the FTC' s office of General Counsel were 

present, no FTC investigative staff was present at the meeting. At no time did Commissioner 

Rosch advise me or anyone else representing Inova or Prince Wiliams that he anticipated being 

designated as the Administrative Law Judge in this matter. 

I declare under penalty of peIjur under the Laws of the United States of America that the 

foregoing is tre and correct. Executed this 23rd day of May, 2008 , in Washington, Distrct of 

Columbia. 

. c1 


Deborah L. Feinstein 

Arold & Porter LLP 
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IN UNITED STATES DISTRICT COURT
 
FOR THE EASTERN DISTRICT OF VIRGINIA
 

Alexandria Division 

FEDERA TRE COMMSSION, et ai., 

Plaintiffs 

CMHJFA) Civil Action No. 1:08-cv-460 


INOV A HEALTH SYSTEM FOUNATION 
et al. 

Defendants. 

PLAIIF' MEMORAUM OF POINTS 
AUTHORIS IN OPPOSITION TO DEFENDANTS' MOTION FOR 

A SCHEDULING ORDER AND AN EXPEDITED STATUS CONFRENCE 

Plaitiffs, the Federa Trade Commission (the "Commssion ) and the Attrney Geeral 

for the Commonwealth of Virgia, oppose the entr of the Defendants' proposed scheduling 

order and request for an expedited status conference. 

Because the Commission ha reason to believe Inova s acquisition of Prince Wiliam 

Health System (' 'PWH' ') will violate the antitrt laws by causing a signficant price increase 

for healthcare serices in Nortern Virgia, it has fied two actions to prevent the acquisition. 

The fit is an adsttive action, with full discover and a plenar tral on the merts with 

live witnesses, before Admnistrtive Law Judge AU' Thomas Rosch. That action was fied 

May 9, 2008. The second is the collateral preliminar injunction action the Commssion and the 

Virgia Attorney Gener intiated in ths Cour on May 12, 2008, pursuat to relevant statutory 

while the AU hear the ful case on the merits, and theauthority, to maintain the status quo 


Commission reviews the AU' s decision. Without a prelimnar injunction issued by ths Cour, 

Inova could acquie PWHS as soon as August 1 , 2008. 



The admistrtive action on the merts of the proposed acquisition is moving forward on 

a very expedited basis. Plaintiffs have proposed to Defendats that there be a full thee week 

adinstrtive tral begiing on September 4, 2008. In addition, the Commission is committed 

to resolving any appeal of the AU' s decision on an expedted basis. 

htt://ww.ftc.gov/opa/2008/05/inova.shtm. Itis in the context of ths expedited admstrative 

proceedng tht Plaintiffs have sought to work with Defendats in a maner tht is consistent 

with the Feder Rules of Civil Procedure and the Local Civil Rules of ths Cour, while avoiding 

delay of the Commssion adinsttive proceedng on the merits. For example, Plaintiffs 

have proposed that discover begi immediately in the adminstrative proceedng and have 

agreed with Defendats on protective order that al10w discovery in tht proceedig to be used 

for all puroses in ths prelim injunction proceeding, and vice-vers Additionally, 

Plaitiffs have requested that no witness be deposed more th once in the two proceedgs ­

whether tht deposition is noticed in this Cour or in the Commssion s admstrative action. 

Until Defendats unexpectedy filed their motion for entr of their scheduling order and 

an expedited schedulg conferce, both sides had been largely cooperative. Even though 

Defendants have not yet even anwered the Complaint, the paries had agreed on an approximate 

tie (mid-July) for a prelimnar injunction hearg, subject of comse to the Cour' s calenda 

and wishes. The two sides were also ver close to agreement on dates for the exchange f expert 

reports, briefing on a prelimnar injunction motion, and exchange of initial disclosures, among 

other issues. In fact, Defendants made several new Rule 26(t)(3) proposals and invited 

Plaintiffs ' response only two hours before filing the intat motion. Accordingly, Plaintiffs 

respectflly request that the Cour defer a status conference and issuace of a scheduling order 

until afer the Defendants' Anwer is fied and the paries complete discussions regarding topics 



which are required to be covered under Rule 26(f). That way, a joint proposal- reflecting both 

areas of agreement and disagreeent - can be submitted in accordance with Rule 26(f)(2). 

BACKGROUND I 

This Action is Limted in Scope and the Administrative Action is Intended to be 
the Site of the Full Trial on the Merits. 

In unanmously authorizig these proceedgs, the Commssion and the Attorney Geerl 

for the Commonwealth of Virginia have reason to believe that the effect of Inova s proposed 

acquisition ofPWHS "may be substantially to lessen competition or to tend to create a 

monopoly" in the market for general acte care inpatient services sold to commerial health 

plans in Norther Virgia in violation of Section 7 of the Clayton Act, 15 U. , and thtC. 

prelim injunction would be in the public interest. When the Commission makes such a 

determnation under authority granted to it by Section 13(b) of the FTC Act, 15 us.c. 9 53 (b), it 

may seek a preliminar injunction (in federal distrct court) to prevent a merger pending the 

. Commssion adstrtive adjudication of the merger s legality. FTC v. H. J. Heinz Co. 

246 F.3d 708, 714 (D.C. Cir. 2001) (quoting FTC v. Staples, Inc., 970 F. Supp. 1066, 1070 

(D.	 1997)). 

Ths collateral federal distrct cour prelimiar injunction action is inherently limted in 

scope. As the Four Circuit has held, the distrct cour is not called upon to reach a final 

detennination on the antitrst issues because "(t)hat adjudicatory fuction is vested in the FTC in 

the firs instace. FTCv. Food Town Stores, Inc. 539 F.2d 1339, 1342 (4th Cir. 1976). Instea 

(t)he only purose of a proceedig under Section 13 is to preserve the statu quo until the FTC 

Plaintiffs regret the lengt of the followig description of the background of the case 
made necessar by the one-sided presentation in Defendats' memorandum. Defs. Mem. atSee 



can perform its fuction. Id. ; see also FTCv. Cardinal Health, Inc., 12 F. Supp. 2d 34, 45 

(D. C. 1998) ("The determnation of whether the acquisition actuatly violates the antitrt laws 

is reserved for the Commission and is, therefore, not before this COur" 

The standa applied in deterinng whether issuance of a preliminar injunction is 

warted is simlarly limted in scope. Section l3(b) of the FfC Act provides "upon a proper 

showing that, weighg the equities and considerng the Commission s likelihood of ultimate 

success, such action would be in the public interest. . . a temporar restng order or 

prelinar injunction may be granted." That "proper showig" is satisfied if the Commssion 

'raiser s) questions going to the merits so serous, substatial, diffcult and doubtful as to make 

them fair ground for thorough investigation, study, deliberation and detertion by the 

(Commission) in the fist instace and ultiately by the Cour of Appeals. Heinz, 246 F.3d at 

714-15; see also FTC v. University Health, Inc. 938 F.2d 1206, 1218 (11th Cir. 1991). 

The Plaitiffs her seek prelinar relief, so that the full extent of the trsacton 

anticompetitive effects, as well as the question of how the tranaction may afect the quality of 

general inpatient care at PWHS and in Norther Virgia more generaly, can be adjudicated in 

the ful adstrtive tral on the merts (without interim han or a limtig of post-tral 

remedes). Preparations for ths adinstrative tral are ongoing and proceedig quickly, despite 

2Jefendants claim that the Commssion usually seeks a stay in the adinistrative 
proceeding while seekig a preliminar injunction in federl cour. Defendats cite one case, 
re Arch Coal, Inc. FTC Dkt. No. 9316, where the Commssion stayed the administative action. 
However, durng a more recent prelimiar injunction proceeding in distrct court the 
admstrtive proceedings at the Commssion were not stayed In re Paul L. Foster, et al. FTC 
Dkt. No. 9323. 



Defendants' seeming disinterest in that action. 3 Complait Counsel (the fonnal name for 

Commission s litigatig staf in the administrative proceedg) voluntarly produced to 

Defendats last week all declartions obtained from thd-pary witnesses and substantially all 

thd-par documents the Commission obtaned in its investigation of the Defendants ' proposed 

merger. Complaint Counsel have noticed depositions in the admistrtive action of several of 

Defendats' employees for early June and served document requests on Defendats. Finally, a 

scheduling confernce with AU Rosch is scheduled for May 30, 2008. 

Additionally, Complaint Counsel have provided Defendants with a proposed scheduling 

order caIling for the full adstrative tral to commence on September 4, 2008. Indeed, the 

adinsttive tral and the Commssion fi decision will come in a fraction of the 18-month 

perod that Defendants took, after the public anouncement of their proposed merger, to meet the 

statutory preequisites to consumate their merger. 

Whle Plaitiffs have promptly and actively discussed scheduling and discovery 
proposals with Defendats in ths preliar injunction proceeding, Defendants have not 
reciprocated in the adminstrative proceeg. In fact, Defendants ased Complaint Counel to 
sty the admnistrative proceedig on the merits entirely. For Complait Counl, however, the 
whole point of the prelimar injunction is to maita the while the adstativestatus quo 


proceedng moves forward on an expedted basis. To stay the admstrative proceedg under 
these circumstaces would tu the process on its head and subvert the procedure Congr 
intended. Defendats have not anwered the Commssion adsttive complaint issued on 
May 9, 2008, and have declied repeated invitations over the last six days to discuss Complait 
Counsel's detaled proposed Joint Case Mangement Statement in that proceeding. If 
Defendats simply answer the adminstrative complaint, they would promptly receive intial 
disclosures under the Commssion s rues of procedure, 16 C. R. * 3 .31 (b). 

Although Defendants anounced the proposed transaction in April of2006, they failed 
to file the routie submissions required by the Har-Scott-Rodino Act until September 29, 2006. 
Defendants then chose to tae an additional 14 months to comply with the Commssion 
stadard document request - a request that the Commssion subsequently modified so tht 
Defendats could search and produce relevant documents from the fies of a ver small fraction 
of their employees. Many merging pares, including ones with far more employees to seach
th the two Defendants here, are able to comply with this document request in a few months 



The Acquisition is Anticompetitive and Wil Han Nortern Virginia Consumers. 

Inova, with five hospitals and 1,900 beds, is the self-described "800 pound gorilla" in the 

market for gener acute care inpatient services in Nortern Virgia. It has already acuied 

two competig hospitas - Alexandra Hospital in 1997 and Loudoun Hospital Center in 2005 

and now proposes to acquie PWHS, one of its few remaining competitors. Complaint at' 31. 

If successful, Inova s market share would stad at 75-78%, more than eight times that ofits 

largest remainig competitor. Id. at" 28-31. With the increaed leverage it would att 
thugh the proposed acquisition, Inova wil be able to extrct higher prices from health plans in 

Norter Virgia - price increases that wil be passed on to employer and employees in the 

fonn of higher insurace costs for those who continue to purchase health insurance, and reduced 

coverage or no coverage for those who canot afford the higher prices caused by Inova 

domit pricing stctue. at 1 36.Id. 

What is most strkig is that unike virlly ever other merger challenge by the 

Commssion, including hospita merger challenges, the Defendats do not argue tht post-merger 

prices will stay the same or go down. Indee, ther is overhelming evidence that the price 

increase tht will resut from the merger is large. Inova will implement substatial price 

increases at PWHS because, as might be expected based on its relative bargaing leverage 

PWHS is signficantly less expensive than the Inova hospitas. Many health plan expect ths 

especially when the Commssion grants substatial burden-lessening modifications as was done
her. Indeed, counsel for the Defendats origially reresented that they were going to meet 
their obligations under the request, and thus, would have been able to force a Commssion 
decision, by the Spring of 2007. Those promises went unfulfilled and the Defendants did not 
ultimately meet their obligations until mid-November, 2007. At that time, the Defendants chose 
to retain new counsel, unilaterally postpnig the closing of the transaction four more ties until 
May, 2008. 



change to result in large price increases at PWHS, reflecting the relative prices of the Inova and 

PWHS hospitas and the loss of competition that would result from the merger. Thus, far from 

being speculative, the anticompetitive han from ths merger is clea. 

It is indisputable that higher hospital prices to health plans lead directly to higher health 

care costs to the plans' members. Complaint at 36. Although those higher prices wil han all 

consumers, the increases likely will have the largest advere impact on small employers in 

Norter Virgia and their employee. Indeed, for a number of smll employer in Prce 

William County, providing heath insurce to their employees is aleady a signficant fiancial 

burden, and a price increase may prevent them from offerg heath insurce altogether. Id. 

For other small employer who aspire to offer their employees health insurance, an increase in 

Id.health care costs will make it even more diffcult to offer health benefits afer the merger. 

addition, the underured will likely become even more underured. AB a result of these 

signficant price increases, residents of Norter Virginia will be forced to cut back on health 

car serces, and thus will likely suffer advere heath effects. S 

Defendats citeFTCv. Tenet Health Care Corp. 186 F.3d 1045 (81b Cir. 1999), in 

support of their clai that the proposed trsaction does not rase issues signficant enough to
wart issuace of a prelimna injunction pendig the completion of the ful ministrtive 
tral. Defendants, however, ignore the strg differnces between ths acuisition and the one 
in Tenet. In tht case, two independent (i. non-system), \Udertilized hospitals proposed 
mergig in a geographic market where the Eighth Circuit detennined there were over a dozen 
other hospitals competig against the mergig paries. The Eighth Circuit furter deterined 
that the merger may result in a combined hospital that could compete more effectively againt 
the numerous hospitals in Cape Girdeauand St. Louis, Missour. By contrast, in this matter, 
the dominant hospita system in Nortern Virginia is attempting to acquire one of its few 
remaing competitors, resulting in the domiant fi's control of up to 78% of the market. 

did not essentially acknowledge the likelihoo that prices would 
rise after the merger. Aside from the fact that both cases involved hospitals, ths transaction 
Unlike here, the paries in Tenet 

or, for that matter, other recent federal cour hospita 
merger decisions. 
bears no resemblance to the one in Tenet, 



Defendats appear to be advancing a novel defense to this anticompetitive merger: that 

regardless of what happens to prices post-merger, consumers wil stil be better offthan before. 

Defs. Mem. At 2. In realty, however, Defendants' arguments are little more than the worn and 

rejected asserton that, although prices will increase signficantly, a dominant finn like Inova, 

rather than the market and competition, wil safegud consumers ' welfare, in ths instace, by 

improving quaity at PWHS. In assessing Defendants ' quality improvement claims, the Court 

must be mindfl that competition also is an important force to improve clical quality and other 

aspects of hospital care quality, and so the merger s potential anticompetitive effects include 

reduced quality ITom the loss of competition between PWHS and Inova. As the Supreme Cour 

recognzed in National Society of Professional Engineers v. United States, the antitrt laws 

reflect "a legislative judgment that ultimately competition will produce not only lower prices, 

but also better goods and services.,,7 

Defendants' Efficiencies Defense Fails. 

Defendats' memorandum argues that the merger is justified because Inova clas it wil 

invest $200 millon at PWHS and share certain exertse it has in managing hospitas, thereby 

6Notably, Defendants make no claim that the merger will improve quality for any of the 
five hospitals and 1,900 beds curently in the Inova system. Defs. Memo at 4­See generally 


435 U.S. 679, 695 (1978). The Court fuher noted tht "(t)he assumption that 
competition is the best method of allocating resoures in a free maket recognzes that all 
elements of a bargain - quality, serice, safety, and durbilty - and not just the immediate cost, 
are favoraly afected by the free opportty to select among alterative offer. Even assumg 
occasional exceptions to the presumed consequences of competition, the statutory policy 

ld.precludes inquiry into the question whether competition is good or bad. Moreover, there is 

ample evidence that nonprofit hospitas, including those that have bought out thei competitors, 
See, e. John Careyrou and Barar 

Marinez, ' 'Nonprofit Hospitals , Once for the Poor, Strke it Rich," The Wall Street Jour 
(April 4, 2008) at At. 

have not acted in the best interests of their communties. 




Defs. Mem. at 1-2, 4. As a 

factual matter, there is overhelming reasn to doubt Inova s contention that quality at PWHS 

would be improved by the merger or that any likely improvements in quality would offset the 

Seeimproving PWHS in a way it could not have improved itself. 


large anticompetitive effects from the merger. PWHS' quality and safety progr is well-

established and well-fuded, has the support of the PWHS board of directors, and is led by a 

highly qualified expert. As a result, PWHS today is a high quality, award-winnng hospital with 

a successful quaty and safety progr that enables it to perfonn as well as, or better than, the 

Inova hospitals on a wide varety of quality metrcs.8 Thus, it is speculative, at best, to assume 

that Inova has a unque abilty to improve the alreay exemplary quaty levels at PWHS. 

Even if it were the case - despite strng evidence to the contrar - that a large capita 

insion (the tre size of which is smaller than Defendants clai) would eventually enance the 

quality of care at PWHS by some verifiable and meaurble amount, the reality is that 

comparle fiancing is available to PWHS without any attendat anticompetitive effects. The 

law is clear that effciencies - includig in the form of quality improvements - that could be 

obtained though means other than the proposed anticompetitive traction are not specific to 

the merger and therefore should not be credted against the anticompetitive effects of the merger. 

Heinz 246 F.3d at 720-22. 

Here, PWHS' revenue projections and fiancial strengt clearly show tht it is capable of 

obtaing fiancing on its own to fud all of the capital expenditues tht Inova claims it will 

For example, PWHS' perormance on "core measures" equals or exceeds the 
performance of most Inova hospitals, its perormance on risk-adjusted outcome measures (such 
as overall in-hospita mortalty and patient safety indicators) largely equals or exceeds the Inova 
hospitas' performance , its aleady low mortity rates are trending downward, and the rate at 

which PWHS' patients acquire serous hospital infections is generally lower than at the !nova 
hospitals. 



make. Even ifPWHS decides not to obtain independent financing for its expansions, it has other 

financing alteratives short of a merger with Inova. For example, at the same tie it zeroed in 

on a trsaction with Inova, it virtually ignored expressions of merger interest from another 

nonprofit hospital system that, unlike Inova, does not own any hospitals in Nortern Virginia. 

Because the financial resources Inova has stted it wil infuse into PWHS ar available without 

PWHS combinig with its most signficant competitor, Inova s planed capital contrbution 

canot be charteried as a benefit specific to the merger. 

II.	 THE COURT SHOULD REJECT DEFENDANTS PROPOSED SCHEDULING 
ORDER 

Despite their languid pace in movig ths acquisition forwar over many month, it took 

less th four days from the fiing of the Complait here for Defendats to file their motion 

seekig an expedited Rule 16(b) conference and entr of a scheduling order. Defendants fied 

their motion before anwerig the Complaint, and only shortly afer providing Plaintiffs with 

their intial positions on a number of Rule 26(f) conference issues. The motion anved - without 

advance warg - in the middle of what appeared to be ongoing, steadily progresing Rule 26(f) 

discussions over the tiing of exper reprt, intial disclosures, and the prelim injuncton 

motion briefig dates, among other issues. No impasse had been reached on any ofthose issues 

, at least, no impasse of which Plaintiffs were aware. 

Two hours before Defendants fied their motion, Defendants sent Plaintiffs a lengthy e-

mail outlining their position on several Rule 26(f) conference issues, and concluded the 

correspondence by sayig "( w Ie look forward to heag back frm you all with your proposed 

dates for the federal court hearng and for your respnses to our (attached) suggested schedule 



and discovery plan. Ex. 1 atthed hereto. Plaintiffs were preparng the responseSee 

requested by Defendants in an effort to further narw the gap between the two sides on several 

issues when Defendants ' motion arved. Defendants' never hinted that they planed to fie a 

motion seeking entr of their proposed scheduling order and discovery plan that they had sent to 

Plaintiff for the first time just hour earlier. Defendants never provided Plaitiffs with any 

meaningful opportty to respond to their proposed schedulg order and discover plan. 

Consequently, Defendants did not satisfy the requirements of Fed. R. Civ. P. 26(f)(2), and the 

Defendats' motion should be dened as prematue so that Rule 26(f) discussions can continue. 

and a joint discover plan be developed. 

If the Cour reaches the merts of Defendants' positions, it should also deny the motion. 

Defendats ' proposed schedule in the distrct cour would: (1) have three days oflive witness 

testimony at a preliminar injunction hearg; (2) place no limts on the volume or natue of pre­

hearg discover and allow duplicative discover in two parllel proceedgs; and (3) requir 

Plaintiffs - contrar to ever merger-related preliminar injunction in recent history - to serve 

all supporting exper report or declartions with their intial motion for prelimiar injunction. 

The relief sought in the Complaint makes clear that issuace of Defendats ' expedited 

scheduling order and an exedted status conference is simply not necessar for the Cour to 

effectively manage ths collateral preliinar injunction action. 

any of the Rule 26(f) issues addressed in Defendants ' May 16, 2008 correspndence 
were issues raised for the fist tie, such as privilege logs and shortened discover response 
times. Some Rule 26(f) issues stil have not bee discussed at all, such as the scope of post-Rule 

26(f) conference discover, including limitations on number of depositions, interrogatories and 

reuests for adissions. 



Prlimar Injunctions Are Routiely Decided On Declartions. Briefs and Oral 
Arguent. 

It bears repeatig: the only relief sought in this Court is the statutorily-envisioned 

preliminar inunction to support the ful administative litigation on the merits. Complaint at 1 

17. The preliminar injunction action here is not a full tral on the merits. For ths proceeding, 

Plaintiffs want fit and foreost to provide the Cour with evidence in the form desired by the 

Cour. Whether the Cour decides tht live witneses are warted is entirely withn the Cour' 

discretion. We do note that distrct cour have often decided prelimar injunctons under 

Section 13(b) of the Federal Trade Commssion Act on the paper and declarations alone without 

any live witness testimony, let alone the 16 hour of live testimony proposed by Defendats. See 

FTC v. C. 2002); FTC v.Libbey, Inc. 211 F. Supp. 2d 34 (D. Harbour Group Investments. 

1990 WL 198819 (D. C. 1990);FTCv. ImoIndus. Inc. 1989 WL362363 (D. C. 1989); 

FTC v. Atlantic Richfield Co. 1976 WL 1341 (B.D. Va. 1976). Again that made sense because 

live testimony would occur durg the full administrative tral to follow. 

A prelimin injunction proceedg with live witnesses may be parcularly unwaranted 

in ths case given the extenive number of sworn fact witness declarations tht both sides have 

aleady exchanged, the extended period of time available for the pares to prepare detaled 

memorada and the agreement by both sides that exper report or declarations wil be par of 

0 In addition, Plaintiffs have proposed to Defendants a schedule for the
the recrd here.
 

adstrative proceedng at the Commssion that would include a thee-week-long ful tral on 

the merts less than four months from now, at which time the Defendants may call any number 

One possibility would be for the pares to brief the preliinar injunction motion, 
provide the Cour with their expert and fact declarations, and let the Court decide at that point 
whether live witnesses are desirable. 



of live witnesses to present testimony after development of a full pre­
tral evidentiar record.
 

Plaitiffs Sup,prt Full Discovery Though the Adminstrative Proceeding and 
Rule 26(f) Procedures. 

Defendants falsely depict Plaintiffs as opposing fact discovery for the preliminar 

injunction. Defs. Mem. at 3. Plaitiffs ' discovery proposals have all been designed to provide 

Defendants with full and fair discover for ths collateral prelimnar injunction action while 

avoiding the burden on thd pares - and Defendants themelves - of duplicative discover in 

ths prelimnar inunction proceeding and the full adminstrtive tral on the merts at the 

Commission. 

As an intial matter contr to Defendants' representation, Plaitiffs have never raised 

any objections to Defendants tag post-Rule 26(f) conference document discovery in ths cae 

and there has been no discussion at all of any 
lits on post-Rule 26(f) conference depositions, II 

or on interrgatories or requests for adssion. Indeed, the pace at which Defendants have 

received thid-par document discover in ths case is simply extraordiar. Within four days 

of filing the Complaint, Plaitiffs turned over (or caused to be tued over) to Defendants nealy 

Before Plaitiffs even fied the Complait, Defendants ased whether Plaintiffs would
stipulate, puruat to Fed. R. Civ. P. 26(d)(1), tht Defendats could sere thd-par discoveronce the Complait was filed. Under Rule 26( d)(l) a par may not seek discovery &om any
soure before the Rule 26(f) conferce absent a stipulation between the pares or a cour order.Fed. R. Civ. P. 26(d)(1). 

Plaitiffs offered to stipulate to imediate (pre-Rule 26(t) conference) thid-par
depositions if Defendats would limt such discover to five depositions tht would not be
repeated in the administrtive proceeding before the Commssion. Defendants declined ths
 
proposal to obtain pre-Rule 26(f) conference depositions. The pares have not discussed any
limits on post-Ru1e 26(f) conference depositions other than Plaintiffs ' proposa that any


. depositions taen in the administrative proceedng not be duplicated in this preliminar
injunction proceeding, and vice-versa. Defendats aparently mistaenly beJieve that Plaintiffs
offer to stipulate to only five pre-Rule 26(f) conference depositions also applied post-Rule 26(f)conference. If they had not filed their motion prematurely, this misunderstandig could have
been corrected in further discussions. 



all of the tens of thousands of pages of documents the Commssion obtained from third paries in 

its investigation of Defendats' proposed merger. Defendats therefore already have the vast 

majority of thd-par documents relevant to the preliminar injunction, and certainly the ones 

most relevant to the case that are not aleady in their possession. This production of documents 

(a) Defendants ' Answer , (b) Plaintiffs ' fiing of a motion for 

prelimina injunction,12 (c) completion of Rule 26(f) conference discussions, (d) Rule 26(a)(1) 

was accomplished prior to: 


intial disc.osure deadlines, and ( e) serce of any document requests. 

Moreover, in the interest of movig the pre-tral matter in the admstrative proceedng 

as quickly and expeditiously as possible, Complaint Counsel have repeatedly told Defendats 

that they may immedately take unted depositions and sere unlimted document discover 

in the adstrtive proceeding and, pursuat to the inter protective order agreed to by both 

sides in both cases, fully use that discovery in ths collateral distrct cour proceedig. Indeed 

Complait Counel have already sered deposition notices and document requests on the 

Defendants in the adnistrtive proceeding. Given these highly atyical immedate voluntar 

disclosures, and Defendats' fu access to unimited discover, a distrct cour would be well-

justified in denying any additional discover in a preliminar injunction proceeding. See United 

Where no Anwer or preliminar injunction motion has been filed, no prelimi 
injunction hearng is pending, and the par would not be haned by waiting until afer the Rule 
26(f) conference, expedted discover is not reasonable. See Dimension Data North America, 
Inc. v. NetStar- 226 F.R.D. 528 (B. see also Disability Rights Council of, Inc., C. 2005); 


234 F.R.D. 4 (D. C. 2006) (denyig motion for expedted
 
discover on preliminar injunction motion).
 

Defendats claim that discovery disputes in the adnistrtive proceeding will be 
resolved more slowly than they would be in federal distrct cour. Agai, Defendants provide no 

support for ths clai. With the plenar tral proposed to begin in early September, AU Rosch ­
who has litigated dozens of antitrst cases over a 40-year career - will be incentivied to resolve 

discovery disputes as expedtiously as possible. 

Greater Washington v. WMTA, 



Columbia Pictures Indus. , Inc., 88 F.R.D. 186, 190- 191 (S. Y. 1980) (third-par 
discover by Defendants is mmecessar in governent' s preliminar injunction proceeding 

where the thrd-par information that forms the "core" of the goverent' s antitrst case is 

made available to the Defendats by the governent and some degree of additiona thrd-par 

States v. 

discovery is available). 

The Stadar Prctice in Section 13(b) Actions is to Serve Expert Re.rts After 
the Commission Files its Preli Injunction Motion. 

Defendants argue, without any citation or support, that Plaitiffs ' yet- to-be-filed openg 

motion for a preliar injunction should be accompaned by all exper opinions tht Plaintiffs 

wil rely upon. Defendats' proposal is unprecedented. In no preliminar injunction proceedg 

in recent history has the Commssion been reuired to submit its exper rert or declarations 

with its motion for prelimar injunction. Nor wil Defendats be prejudiced if exper report 

are sered afer the Plaintiffs file their motion for preliminar injunction. All of the proposals 

that were under discussion between the pares (when they were interrpted by the intat 

motion) contemplated that all exper reports on both sides would be sered before Defendats 

file their opposition to Plaintiffs' prelimina injunction motion and supportng memradum. 

Thus, Defendats would have access to all exper opinons before responding to Plaintiffs 

arguents. 

CONCLUSION 

For the foregoing reasons, Plaitiffs request that Defendats ' motion for entr of their 

proposed scheduling order and an expedited status conference be denied. 

May 20, 2008 Respectfully submitted, 
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Randall K. Miler, Esq.
 
Nicholas M. DePala, Esq.
 
Arold & Porter LLP
 
1600 Tysons Boulevard
 
Suite 900
 
McLean Virgia 22102-4865.
 

I FUTHR CERTIF that on this date the foregoing was also sered on the following 

counsel via electronic mail: 

David P. Gersch 
Arold & Porter LLP 
555 Twelft Street, N. 
Wasgton. DC 200-1206 
Phone: 202-942-5125 
David.Gersch aporter.com 
Counsel for Inova Health System Foundation and 
Prce Wiliam Health System 

Is! 
Gerad Mene 
Assistant U.S. Attorney 
Counsel for Plaintiff 
2100 Jameson Avenue 
Alexandra, Virginia 22314 
703-299-3777 
Fax: 703-299-3983 
Gerard.Mene usdoi.gov 
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David _Bergman aporter .com 
Friday, May 16, 2008 3:52 PM 

To: dirvin oag.state.va.us; SOAllen oag.state.va.us; Armstrong, Norman; Everson, David; 
Reily, Mattew J. ;Lang, Thomas 

Cc: 
Subject: 

David- Gersch aporer.com; David _Fauvre 
PI schedule and discovery 

aporter.com 

Micro Word ­
3249424 DO... 

Counsel: 

I write to memorialize the issues discussed today on our 
coference call and to provide our discovery plan and proposed PI 
schedule. 

- Expert Report 

We agreed to a staggered expert report schedule in which 
plaintifs would submit expert reports first. Defedants would then 
serve expert report ten days thereafter and Plaintif would serve 
rebuttal expert reports five days after that. We just received the 
. dates you proposed and we believe those dates nee to be moved up
slightly. Would you agree to a June 9, June 19. June 24 schedule? 

- Third Part Production 

You informed us that the vast majority of the third part
documents will arrive at our offces today. You indicated and we 
agreed that some third parties are dealing with us directly and you
informed us that bits of third part material, mostly data, are being 
withheld subject to further approval from the third parties that 
produced the data to you. You stated that you will provide more 
details on this in a cover letter accompanying today's production. 

- Production of Witness Statements 

You indicated that you were withholding attorney notes and 
comments regarding third parties or third part statements but that 
you were not withholding any third part statements or declarations 
based on any claim of privilege or other basis. You indicated that 
the gaps in the numbering of third part declarations and statements 
should not be interpreted to mean that statements or declarations were 
missing or not produce. 

- Protective Order 

You stated that you are still in conversations with third 
parties about granting access to confidential material to Shannon 
Sinclair and we stated we would consider a provision that permitted 
discussion on a document-by-document basis for certin material that 
initially would be withheld from her. 

- Ministerial Matters 

We asked that material addressed to David Gersch be sent to 
Arold & Porter and not to Prince Wiliam Hospital , as had occurred on 
two previous occasions. You agreed to correct the problem. We also 



asked to reschedule the May 29th scheduling conference in the Part /I 
proceeing to the morning of May 29th or to June 2nd. You agreed that 
we could represent to Commissioner Rosch that you consented to our 
request and that your first choice was the morning of May 29th and 
your second choice was June 2nd. Thank you for accomodating us on 
this. 

- Part II Case Management Order 

You asked for our comments on the revised Part III Joint Case 
Management Statement. We advised that we were focused on the schedule 
in the preliminary injunction matter and not in the Part II matter 
but that we will get back to you with our comments. 

- Rule 26(f) Conference 

We discussed scheduling our initial disclosures pursuant to Rule 
26(A)( 1) and we proposed providing those by May 27, 2008. You stated 
you would consider it and get back to us. 

As directed in Rule 26(f), we discussed the possibilties of 
setting or resolving the case. We advised that we would be pleased 
to take any settlement offer to our clients. We concluded that 
settlement likely is not possible at this time. 

We provided you with our position regarding a discovery plan in 
this matter. We stated that we need third part discover and 
discovery of the parties. We proposed closing fact discovery on June 
20, 2008 and closing expert discovery on June 30 , 2008. We stated our 
belief that discovery should be permitted of any material relevant 
pursuant to Rule 26(b)(1). We asked that any electronically stored 
information be produce in TIFF format with associated text metadata. 
We proposed that the partes consider exchanging privilege logs by 
June 6, 2008, but we also agreed to consider a streamlined process for 
addressing claims of privilege over material that would otherwse be 
produced. We stated that we believed written discovery was 
appropriate and that. given the short time-frame, the times in which 
the parties should be required to respond should be shortened. We 
asserted our position that we should be permitted to take any 
depositions of witnesses upon which Plaintifs plan to rely in support 
of the preliminary injunction. You reiterated Plaintifs' position
that discovery should not proceed at all in the federal action unless 
we agreed to take only fIVe depositions. 

We agreed to send you our proposed discovery plan. Please find 
attached a proposed sCheduling order, which contains our proposed 
schedule and our proposed discovery plan. We intend to move the court 
to adopt our scheduling order promptly. 

Commonwealth Accs to Depositions 

Sarah Allen, representing the Commonwealth of Virginia. asked 
that we consent to the Commonwealth's participation in any depositions 
that take place in the administrtive proceeding. We advised that 
would not consent to the Commonwealth's participation in depositions 
noticed in the administrative proceeding because the Commonwealth is 
not a part to that action. Obviously, we have no objecion to the 
Commonwealth' s participation in any depositions noticed in the federal 
court action to which the Commonwealth is a part. 

- Scheduling a Hearing with the Court 

We asked that you join us in a call to the clerk for the federal 
judge presiding over your Complaint for a preliminary injunction to 



------------.------..-------------------------------

attempt to schedule a time next week for a hearing on a motion for a 
scheduling order that we plan to file. You would not agree to join 
on that call and we advised that we would call the clerk to schedule 
something next week and. advise you of the outcome of that call. 

We look forward to hearing back from you all with your proposed 
dates for the federal court hearing and for your responses to our 
suggested schedule and discovery plan. 

Best regards, 

David Bergman 

(See attached file: Microsoft Word - _3249424 DOC.pdf) 

This communication may contain information that is legally privileged. 
confidential or exempt from disclosure. If you are not the intended 
recipient, please note that any dissemination , distribution, orcopying
of this communication is strictly prohibited. Anyone who receives 
this 
message in error should notify the sender immediately by telephone or 
by return e-mail and delete it from his or her computer. 

David Bergman David - Bergman aporter .com 
Arnold & Porter LLP Telephone: 202-942-5474 
555 Twelfth Street, NW Fax: 202-942-5999 
Washington, DC 20001206 

For more information about Arold & Porter LLP, click here:
http://w.amoldporter.com 



UNITED STATES OF AMERICA
 
BEFORE THE FEDERAL TRADE COMMISSION
 

In the Matter of 

Inova Health System Foundation 
a corporation, and Docket No. 9326 

Prince Wilam Health System, Inc. 
a corporation. 

ORDER 

Upon consideration of Respondents ' Motion to Recuse Administrative Law Judge J. 

Thomas Rosch and all related briefing and authorities cited therein, it is hereby ordered that: 

Respondents ' Motion is GRANTED 

ISSUED: May -' 2008 

The Honorable J. Thomas Rosch 
Administrative Law Judge 
Federal Trade Commission 



CERTIFICATE OF SERVICE
 

I HEREBY CERTIFY that on May 23 2008, I served the attached Respondents ' Motion 
to Recuse Commissioner J. Thomas Rosch as Administrative Law Judge upon the following: 

Via Hand-Delivery 
Hon. J. Thomas Rosch 
Administrative Law Judge 
Room H-528 
600 Pennsylvania Avenue, N. 
Washington, DC 20580 

Via Electronic Mail and Hand-Deliverv 
Albert Kim 
Bureau of Competition 
Federal Trade Commission 
601 New Jersey Avenue, N.
 
Washington, DC 20580
 

Donald S. Clark
 
Secretary of the Commission
 
Office of the Secretary
 
Federal Trade Commission 
Room H- 135
 
600 Pennsylvania Avenue, N. W.
 
Washington, DC 20580
 

David M. Menichetti 


