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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

PUBLIC
In the matter of

Inova Health System Foundation, Docket No. 9326

a corporation, and

Prince William Health System, Inc.,
a corporation.

N N N Nt e e N N’ e e’

COMPLAINT COUNSEL’S MEMORANDUM IN
SUPPORT OF MOTION FOR INTERIM PROTECTIVE ORDER

Complaint Counsel submits this memorandum in support of its Motion for entry of an
agreed on interim Protective Order Governing Discovery Material (“interim Protective Order”)
pursuant to, inter alia, Sections 6(f) and 21 of the FTC Act, 15 U.S.C. §§ 46(f) and V57b-2, and
Section 7A(h) of the Clayton Act, 15 U.S.C. § 18A(h). The reasons for the motion and the
appropriateness of affording the relief sought are as follows:

The Federal Trade Commission’s (“Commission”) investigation has resulted in the
production of much sensitive and confidential information. Additional information likely will be
produced by Respondents or third parties as the litigation progresses. In litigating similar cases,
Complaint Counsel has found that courts frequently receive several requests for protective orders
pursuant to 15 U.S.C. § 57b-2(d)(2) and 16 C.F.R. § 4.10(g). In the interest of efficiency and
faimess to Respondents and to all third parties who have provided or may provide competitively
sensitive information, Complaint Counsel seeks entry of the interim Protective Order to

establish a uniform procedure to safeguard certain confidential material that either has been or
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will be discovered by the parties to this litigation.

Third parties have submitted, either pursuant to compulsory process or voluntarily in lieu
of compulsory process, and may be asked to submit information to either party in this case that
contains non-public, competitively sensitive material. Where the identity of third parties who
submit information to the Commission is protected by the government informant privilege, and
where the information submitted is confidential, both the information and the identity of third
parties should be treated as confidential. Further, litigation of this case (and the preliminary
injunction case) may require that all parties engage in discovery of confidential material in the
possession of third parties, and may require the disclosure of confidential material to the Court.

In furtherance of the “confidential treatment” requirements of Section 21, the
Commission promulgated Rule 4.10(g) of the Commission’s Rules of Practice, 16 C.F.R. §4.10
(g) which states a that person who submits confidential material to the Commission shall be
“afforded an opportunity to seek an appropriate protective or in camera order” prior to the
disclosure of such documents in court proceedings. The proposed interim Protective Order
accdmplishes this objective. |

In the interest of quickly producing to Respondents the third-party material that the
Commission received during its investigation, Complaint Counsel and Respondents negotiated
an interim Protective Order in order to protect the interests of third parties whose documents
would be provided to Respondents on an expedited basis. On May 9, 2008, Complaint Counsel
provided Respondents proposed interim Protective Orders for this proceeding (as well as the
collateral preliminary injunction proceeding in the United States Court for the Eastern District of
Virginia). See attached Exhibit 1.

On May 12, 2008, Respondents replied to Complaint Counsel that they agreed to the
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proposed interim Protective Order. See attached Exhibit 1. Complaint Counsel promptly turned
over (or caused to be turned over) to Respondents nearly all of the tens of thousands of pages of
documents the Commission obtained from third parties in its investigation of Respondents’
proposed merger. Third parties and Complaint Counsel relied on Respondents’ agreement on the
interim Protective Order to accomplish the expedited production of third-party documents.

The parties have discussed further modifications to this interim Protective Order, and
expect to move jointly for certain minor modifications under paragraph 22 of the interim
Protective Order. Accordingly, Complaint Counsel respectfully requests that the Court enter the
attached interim Protective Order agreed to by the parties in order to expedite the litigation in
this case, to protect the parties’ ability to secure and use confidential information in an
appropriate matter and to protect third parties and Respondents against inappropriate disclosure

of confidential information.

Respectfully submitted,

Vioswon Comtecy, 7,

Norman Armstrong, Jr., Esq.
Complaint Counsel

Federal Trade Commission
601 New Jersey Ave., N.W.
Washington, D.C. 20580
(202) 326-2072



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on May 23, 2008, I served the attached Memorandum in
Support of Motion for Interim Protective Order upon the following:

Office of the Secretary

Federal Trade Commission
H-159 ;

600 Pennsylvania Avenue, N.W.
Washington, DC 20580

Hon. Commissioner J. Thomas Rosch
Administrative Law Judge

H-528

600 Pennsylvania Avenue, N.-W. -
Washington, DC 20580

David P. Gersch

Counsel for Inova Health System Foundation
and Prince William Health System

Arnold & Porter LLP

555 Twelfth Street, N.W.

Washington, DC 20004

ﬂﬂ‘mﬂm M’f/

Norman Armstrong, Jr., Esq.
Complaint Counsel



Exhibit 1

ArmstronMorman
From: David_Bergman@aporter.com
Sent: Monday, May 12, 2008 2:16 PM
To: Reilly, Matthew J.; Armstrong, Norman; Lang, Thomas
Cc: David_Gersch@aporter.com; Deborah_Feinstein@aporter.com; David_Fauvre@aporter.com
Subject: Inova protective orders

L 9

£ Ll
PI PO.PDF (552 KB) Part 111 PO.PDF

(530 KB)

Tom, Matt, and Norman:

Here are some proposed edits to the draft protective orders you
provided Friday. The edits below are to the proposed EDVa protective
order but they apply equally to the Part Iil PO.

Para. 2 -- Change both references to five (5) business days to three
(3) business days.

Para. 4 -- Change ten (10) days to five (5) days.

Para. 5 -- Change three (3) business days to 24 hours.

Para. 6 -- Change three (3) business days to 24 hours or one (1)
business day.

Para. 8 -- We would like to add the General Counsel of Inova as a
person eligible to receive Confidential Discovery Material.

Para. 10 -- delete both references to "any Expert/Consultant.”

Para. 10 -- Change both references to five (5) business days to 24
hours.

Para. 11 -- Change five (5) business days to three (3) business days.

Declaration Concerning Protective Order -- delete provision 4.a.

In addition, we would like the protective order to make clear that it
reaches all materials marked confidential that Inova and Prince
William Hospital produced to the FTC during the investigative
proceedings.

As we have discussed, we are agreeable to an interim protective order
if that is necessary to facilitate document productions while we work
through these issues.

Finally, pursuant to FRCP Rule 26(d), will you please stipulate that
the parties may issue third party discovery upon filing of the
Complaint?

Thanks,
David Bergman

----- Forwarded by David Bergman/Atty/DC/ArnoldAndPorter on 05/12/2008
10:25 AM —---



"Lang, Thomas"

<tlang@ftc.gov>
To
<David_Gersch@aporter.com>,
05/09/2008 <David_Fauvre@aporter.com>,
05:05 PM <David_Bergman@aporter.com>
cc

"Reilly, Matthew J."

<MREILLY@ftc.gov>, "Armstrong,

Norman" <NARMSTRONG@ftc.gov>
Subject

RE:

Thanks David. I'm attaching a revised Part Ill PO and a proposed Pl
PO

for E.D. Va. On the issue of cross-use of discovery that we

discussed,

we made clear in the definition of "matter” in each of the POs that it
includes the other action and vice versa. We made no other changes to
the proposed Part Il PO.

Also, We thought we would send you some proposed pre-hearing dates for
discussion on our next call. These are proposed subject to approval

by

our co-plaintiff:

5/26 Plaintiffs file PI motion/brief
6/23 exchange of expert reports
711 Defendants file Opposition
719 Plaintiffs’ file reply

Please let us know what is a good time to call you to discuss.
Thanks.

Tom

----- Original Message-----

From: David_Gersch@aporter.com [mailto:David_Gersch@aporter.com)
Sent: Friday, May 09, 2008 3:44 PM

To: Lang, Thomas



Cc: David_Bergman@aporter.com; David_Fauvre@aporter.com; Reilly,
Matthew

J.; Armstrong, Norman

Subject: Re:

Tom,

Our clients agree not to close their transaction before August 1.

This will allow a hearing during the week of July 14 as we discussed
earlier today (or thereabouts, depending on the preference of the
Court).

David.

"Lang, Thomas"

<tlang@ftc.gov>
To
David
05/09/2008 Gersch/Atty/DC/ArnoldAndPorter@A
03:26 PM PORTER, David

Fauvre/Atty/DC/ArnoldAndPorter@A
PORTER, David
Bergman/Atty/DC/ArnoldAndPorter@
APORTER
cc

"Reilly, Matthew J."
<MREILLY@ftc.gov>, "Armstrong,
Norman" <NARMSTRONG@ftc.gov>

Subject

David and David,

Following up on our last call, as we discussed, we can agree to
exchange

non-privileged fact witness declarations, statements, and transcripts
on

Wednesday (May 14) and third party documents on Friday (May 16).



We have not yet seen your e-mail confirmation of the postponement of
the

closing until after the week of July 14. As we discussed, we need to
receive that as soon as possible to stop the trains here on our motion
for a May 23rd hearing in E.D. VA.

Thanks.

Thomas J. Lang

Federal Trade Commission
(202) 326-3665 (direct)
tlang@ftc.gov

This communication may contain information that is legally privileged,
confidential or exempt from disclosure. If you are not the intended
recipient, please note that any dissemination, distribution, or

copying

of this communication is strictly prohibited. Anyone who receives

this

message in error should notify the sender immediately by telephone or
by return e-mail and delete it from his or her computer.

David Gersch David_Gersch@aporter.com
Arnold & Porter LLP Telephone: 202-942-5125
555 Twelfth Street, NW Fax: 202-942-5999

Washington, DC 20004-1206

For more information about Arold & Porter LLP, click here:
http://www.arnoldporter.com
(See attached file: PI PO.PDF)(See attached file: Part |li PO.PDF)

This communication may contain information that is legally privileged,
confidential or exempt from disclosure. If you are not the intended
recipient, please note that any dissemination, distribution, or

copying

of this communication is strictly prohibited. Anyone who receives

this '

message in error should notify the sender immediately by telephone or
by return e-mail and delete it from his or her computer.

David Bergman David_Bergman@aporter.com
Arnold & Porter LLP Telephone: 202-942-5474
555 Twelfth Street, NW Fax: 202-942-5999

Washington, DC 20004-1206

For more information about Armold & Porter LLP, click here:
http://www.arnoldporter.com



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

PUBLIC

In the Matter of Docket

INOVA HEALTH SYSTEM FOUNDATION, No. 9326

and
PRINCE WILLIAM HEALTH SYSTEM, INC.,

Respondents.

N’ Nt S N’ Nt N N N et e

PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL
| For the purposé of protecting the interests of the Parties and Third Parties against the

improper use and disclosure of confidential information submitted or produced in connection
with this Matter:

IT IS HEREBY ORDERED THA’I" this Protective Order Governing Discovery Material
(the “Protective Order”) shall govern the handling of all Discovery Material in the above
captioned Case. |

DEFINITIONS

For purposes o:t: this Protective Order, the following definitions shall apply:

1. “Inova” means Respondent Inova Health System Foundation, a non-profit health
care system organized, existing, and doing business under and by virtue of the laws of the State
of Virginia, with its office and principal place of business at 2990 Telestar Court, Falls Church,

Virginia 22042, and its i)redecessors, divisions, subsidiaries, affiliates, partnerships, and joint

~ ventures. The system includes the following five acute care hospitals: Inova Fair Oaks Hospital
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(“IFOH™); Inova Mount Vernon Hospital (“IMVH”), Inova Alexandria Hospital (“IAH”), Inova
Loudoun Hospital (“ILH™), and Inova Fairfax Hospital (“IFH”).

2. “Prince William™ means Respﬁndent Prince William Health System, .Inc.-, a non-
profit parent company of Prince Wilﬁaﬁl Hospital (“PWH”) organized, existing, and doing
business under and by virtue of the laws of the State of Virginia, with its office and principal
~ place of business at 8700 Sudley Road, Manassas, Virginia 20110, and its predecessors,

divisions, subsidiaries, affiliates, partnerships, and joint ventures.

3. “Commission” or “FTC” means the Federal Trade Commission, or any of its
employees, agents, attorneys, and all other persons acting on its behalf, excluding persons
retained as consultants or experts for the purposes of this Matter.

4. “Confidential Discovery Material” means all Discovery Material that is

_ cpnﬁdential or proprietary information produced in discovery. Such material is referred to in,
‘and protected by, section 6(f) of the Federal Trade Commission Act, 15 U.S.C. § 46(f); section
4.10(3)(2) of the FTC Rules of Practice, 16 C.F.R. § 4.10(a)(2); and Rule 26(c)(7) of the Federal
Rules of Civil Procedure; and precedents thereunder. Confidential Discov&y Material shall
include non-public trade secret or other reéearch, development, or commerciai information, the
disclosure of which would likely cause commercial harm to the Producing Party or to
Respondents in inéta:dées where the Producing Party produces information generated By the
Respondents. The following is a non-exhaustive list of examples of information that likely will

qualify for treatment as Confidential Discovery Material: strategic pians (involving pricing,
marketing, research and development, product road maps, corporate alliances, or mergers and

. _acquisiﬁons).that have not been fully implemented or revealed to the public; trade secrets;

customer-specific evaluations or data (e.g., prices, volumes, or revenues); sales contracts; system
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maps; personnel files and evaluations; iﬁformation subject to confidentiality or non-disclosure
agreements; proérietaxy technical or engineering infomiation; proprietary financial data or
projections; and proprietary consumer, customer, or market research or analyses applicable to
current or future market conditions, the disclosure of which could reveal Confidential Discovefy
Material. Discovery Material will not be considered confidential if it is in the public domain.

5. “Counsel of Record” means counsel who file a notice of appearance in this
Matter.

6. “Disclosing Party” means a party that is disclosing or contemplating disclbsing
Discovery Material pﬁrsuant to this Protective Order. |

7. “Discovery Material” includes without limitation deposition testimony,
exhibits, interrogatory responses, admissions, affidavits, declaratioﬁs, Dbcuments produced
pursuant to compulsory process or voluntarily in lieu thereof, and any other Documents or
information produced or given to one Party by another Party or by a Third Party in connection
with discovery in this Matter. Information taken from Discovery Material thatﬁ reveals its
substance shall also be considered Discovery Material.

8. “Document” means the complete original or a true, correct, and complete copy
and any non-identical copies of any written or graphic matter, no matter how produced,
recorded, stored, or reproduced. “Documeﬁt” ixxcludeé, but is not limited to, any writing, letter,
envelope, telegraph, e-mail, meeting minute, memorandum, statement, affidavit, declaration,
book, record, survey, map, study, handwritten note, working paper, chart, index, tabulation,

graph, drawing, chart, photograph, tape, phono record, compact disc, video tape, data sheet, data

processing card, printout, microfilm, index, computer readable media or other electronically

stored data, appointment book, diary, diary entry, calendar, organizer, desk pad, telephone
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message slip, note of interview or communication, and any other data compilation from which
information can be obtained, and includes all drafts and all éopies of such Documents and every
writing or record that contains any commentary, notes, or marking whatsoever not appearing on
the original.

9. “Expert/Consultant” means testifying or consulting experts or other persons who
are retained to assist Complaint Counsel or Respondents’ Counsel in ;ireparation for the hearing
or to give testimony at the hearing.

10.  “Matter” means the above captioned matter pending before the Federal Trade
Commission, and Federal Trade Commission and Commonwealth of Virginia v. Inova Health
System, Case No. __(E.D. Va) and all subsequent administrative, appellate or other review
proceedings related thereto.

11.  “Outside Counsel” means the law firms that are Counsel of Record for
Respondents in this Matter, their partners and associated attorneys, or other persons regularly
employed by such law firm(s) including legal assistants, clerical staff, vendors assisting with
electronic discovery and information management personnel and temporary personnel retained
by such law firm(s) to perform legal or clerical duties, or to provide logistical litigation support -

| with regard to this Matter; pré;Vided that any attorney associated with Outside Counsel shall not -
be a director, officer, or employee of Respondents. The term Outside Counsel does not include
persons retained as consultants or experts for the purposes of this Matter.

12.  “Party” means either the FTC, Inova, or Prince Williamf

13.  “Person” means any natural person, business entity, corporate entity, sole

. propriet‘orship, partnership, association,. govennnéntal,ﬁnti_ty, or trust,
14.  “Producing Party” means a Party or Third Party that produced or intends to
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produce Confidential Discovery Material to any of the Parties. With respect to Confidential
Discovery Material of a Third Party that is in the possession, custody, or control of the FTC, or
has been produced by the FTC in this Matter, the Producing Party shall mean the Third Party that
originally provided such material to the FTC. The Producing Party shall mean the FTC for
purposes of any Document or Discovery Materials prepared by, or on behalf of, the FTC.

15.  “Respondents” meané Inova and Prince William.

16.  “Third Party” means any natural person, partnership, corporation, association, or
other legal entity not named as a Party to this Matter and its employees, directors, officers,
attorneys, and agents. |

- TERMS AND CONDITIONS OF PROTECTIVE ORDER

1. Discovery Material, or information derived therefrom, sﬁall be used solely i)y the
Parties for purposes of this Matter, and shall not be used for any other purpose, including
without limitation any business or commercial purpose. Notwithstanding the foregoing, nothing
contained in this Protective Order shall prevent the \Commission from using any material
produced as part of the investigation in this Matter, including any Discovery Material, for any
authorized law enforcement purpose, provided that the Commission may only use or disclose
Discovery Material as provided by (a) its Rules of Practice, and any cases so construing them,
(b) Sections 6(f) and 21 of the Federal Trade Commission Act, and any cases so construing
them, and (c) any other legal obligation imposed upon the Commission. The Parties, in
conducting discovery from Third Parties, shall attach to all discovery requests a copy of this

Protective Order and a cover letter that will apprise such Third Parties of their rights hereunder.

..2. . Confidential Discovery Material may be designated as such by (2) placingor =~ =

affixing on each page of a Document containing such material, in a manner that will not interfere
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with its legibility, the notation “CONFIDENTIAL - FTC v. Inova Health System,” or (b) any
Party or Third Party instructing the court reporter, with notice to all Parties, within five (5)
business days of the receipt of the transcript, to designate as “Confidential” each page of the
deposition transcript containing the Confidential Discovery Material. Suéh designations
constitute a good faith representation by counsel for the Party or Third Party making the
designation that the Document or transcript constitutes or contains Confidential Discovery

. Material. All deposition transcripts shall be treated as Confidential Discovery Material until the
expiration of five (5) business days after the receipt of the transcri;it. A Producing Party shall
use reasonable care to avoid designating any Discovery Material as Confidential Discovery
Material that is not entitled to such designation. -

3. Confidential Discovery Material shall not be copied or reproduced for use in this

Matter except to the extent such copying or reproduction is reasonably necessary to the conduct

 of this Matter. All such copies or reproductions of the Discovery Material and any documents
generated by the Parties containing information drawn from such Discovery Material shall be
subject to the terms of this Protective Order. If the duplication process by which copies or
reproductions of Confidential Discovery Material are made does not preserve the confidentiality
designations that appear on the original Documents, all such copies or reproductions shall be
stamped with the same confidentiality designation as the original.

4. > All Documents obtained by compulsory process or voluntarily in lien of process
from any Party or Third Parfy, regardless of whether designated or marked confidential by the
Party or Third Party, and transcripts of any investigational hearings, interviews, or depositions

.that were obtained before this Protective Order was adopted, shall be treated as Confidential
Discovery Material for a period of ten (10) days from the time notice of the intent to produce is
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given to the Producing Party. At the expiration of that time, this material shall be treated as
nonconfidential unless documents or transcripts pages are otherwise designated with specificity
by the Producing Party as Confidential Discovery Material.

S. | If any Party seeks to challenge a Producing Party’s designation of material as
Confidential Discovery Material, the challenging Party shall notify the Producing Party and all
other Parties of the challengé. Such notice shall identify with specificity (i.e., by document
control numbers, deposition transcript page and line reference, or other means sufficient to locate
easily such materials) the designation being challenged. The Producing Party may preserve its
designation by providing the challenging Party and all other Parties a written statement of the
reasons for the designation within three (3) Business days of receiving notice of the
confidentiality challenge. If the Producing Party timely preserves its rights, the Parties shall
continue to treat the challenged material as Confidential Discovery Material, absent a written
agreement with the Producing Party or order of the Commission providing otherwise.

6. If any conflict regarding a cor}ﬁdentiality designation arises and the Parties
involved have failed to resolve the conflict via good-faith negotiations, a Party seeking to
disclose Confidential Discovery Material or challenging a confidentiality designation may make
written application to the hearing officer for relief. The application shall be served on the
Producing Party and the other Partiés to this Matter, and shall be accompanied by a certification
that good-faith negotiations have failed to resolve the outstanding issues. The Producing Party
and ény other Party shall have three (3) business days after receiving a copy of the motion to

respond to the application. While an application is pending, the Parties shall maintain the pre-'

application status of the Confidential Discovery Material. Nothing in this Protective Order shall

create a presumption or alter the burden of peréuading the hearing officer of the propriety of a
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requested disclosure or change in designation.

7. The Parties shall not be obligated to challenée the propriety of any desigrxaﬁon or
treatment of information as Confidential Discovery Material and the failure to do so promptly
shall not preclude any subsequent obj ection to such designation or treatment, or any motion
seeking permission to disclose such material to Persons not otherwise entitled to access under
the terms of this Protective Order. If Confidential Discovery Material is produced without the
designation attached, the material shall be treated as Confidential from the time the Prodﬁcing
Party advises Complaint Counsel and Respondents’ Counsel in writing that such material should
be so designated and provides all the Parties with an appropriately labeled replacemqnt. The
Parties shall return promptly or destroy the unmarked materials.

8. Confidential Discovery' Material shall not, directly or indirectly, be disclosed or
otherwise provided to anyone except:

(@  Complaint Counsel and the Commission, as permitted by the
Commission’s Rules of Practice;

(b)  Outside Counsel;
(c¢)  Experts/Consultants;
(d)  Court reporters and deposition transcript reporters;

(&  Judges and other court personnel of any court having Junsdlctlon over any
- proceedings involving this Matter;

@ Any author or recipient of the Discovery Material; any individual who
was in the direct chain of supervision of the author at the time the
Discovery Material was created or received; any employee or agent of the
entity that created or received the Discovery Material; or anyone
representing the author or recipient of the Discovery Material in this
Matter; and

(® Any other Person(s) authorized in writing by the Producing Party.
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9. Confidential Discovery Material shall not, directly or indirectly, be disclosed or
otherwise provided to an Expert/Consultant until such person has executed and transmitted to
counsel for the party retaining such person a declaration in the form-attached as Exhibit “A.”
Each Party’s counsel shall maintain a file of all such declarations for the duration of the
litigation.

10.  If any Party desires to disclose Confidential Discovery Material to any Persons
other than those referred to in parégraph 8 of this Protective Order, the Disclosing Party ‘sl'lall
notify the Producing Party any other Party of its desire to disclose such material. The notice
shall identify those materials sought to be disclosed with specificity (i.e., by document control
numbers, deposition transcript page and line reference, or other means sufficient to locate easily
such maferials) and the specific Person to whom the Confidential Discovery Material is to be
disclosed. The Produciﬁg Party may object to the disclosure of the Confidential Discovery
Material within five (5) business days of receiving notice of an intent to disclose such material to
the Persbn by providing the Disclosing Party with a written statement of the reasons for
objectioﬁ. If the Producing Party timely objects, the Disclosing Party shall not disclose the
Confidential Discovery Material to the identified Person, absent a written agreement with the
Producing Party or order of the Court permitting the disclosure. Ifthe Producing Party does not
object to the disclosure of Confidential Discovery Material to the identified Person within five
(5) business days, the Disclosing Party may disclose the Coﬁ.ﬁdential Discm;ery Material to the
identified Person.

11.  Ifthe FTC (a) receives a discovery request that may require the disclosure by it of

...a Third Party’s Confidential Discovery Material, or (b) intends to or is required to disclose, ... ..

voluntarily or involuntarily, a Third Party’s Confidential Discovery Material (whe_thér or not
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such disclosure is in response to a discovery request), the FTC promptly shall notify the Third
Party of the receipt of such request or its intention to disclose such material. Such notification
shall be in writing and, if not otherwise done, sent for receipt by the Third Party at least five (5)
business days before disclosure, and shall include a copy of this Protective Order and a cover
letter that will apprise the Third Party of its rights hereunder.

12.  If any Person receives a discovery request in another proceeding that may require
the disclosure of a Producing Party’s Confidential Discovery Material, the recipient of the
discovery request shall promptly notify the Producing Party of receipt of the request. The
notification shall be in writing and be received by the Producing Party at least five (5) business
days before production in the other proceeding, and shall include a copy of this Protective Order
and a cover letter apprising the Producing Party of its rights. Nothing herein shall be construed
as requiring the recipient of the discovery request or anyone else covered by this Protective
Order to challenge or appeal an order requiring production of Cdnﬁdenﬁal Discovery Material,
to subject itself to any penalties for noncompliance with such an order, or to seek any relief from
the Court. The recipient shall not oppose the Producing Party’s efforts to challenge the
discovery request calling for the production by the recipient of the Producing Party’s
Cor;ﬁdential Discovery Material. In addition, nothing herein shall limit the applicability of
sectiqn 4.11(e) of the FTC Rules of Practice, 16 C.F.R. § 4.11(€), to discovery requests in
another proceeding that are directed to the Commission. |

13.  Counsel for the Parties or any Producing Paﬁy shall have the right to exclude

-from oral depositions any peréon not authorized to receive Confidential Discovery Material,

. during periods of examination or testimony relating to such material,
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14.  In the event that any Confidential Discovery Material is contained in any
pleading, motion, exhibit, brief, or other paper filed or to be filed with the Commission, the Party
filing the papers shall inform the Commission and the papers shall be filed under seal pursuant to
Rule 3.22, Rule 3.45(¢), and Rule 4.10 of the Commission’s Rules. Confidential Discovery
Material contained in papers (including Confidential Discovery Material from the Parties and
Third Parties) shall remain under seal until further ordef of the Commission; provided, however,
that the papers may be fumishgd to persons or entities who may receive Confidential Discovery
Material pursuant to this Protective Order. After filing any paper containing Confidential
Discovery Material, the filing Party must file on the'public record a duplicate copy of the paper
Wiﬂ’l the Confidential Discovery Material deleted, within five (5) business days of the original
filing. Further, if the protection for any such material ceases, any Party may file on the public
record a copy that also contains the formerly protected material. |

‘15. If counsel for a Party plans to introduce into.evidence-at trial any Document or
transcript containing Confidential Discovery Matérial produced by a Third Party or any other
Party, the counsel shall provide forty-eight (48) hours advance notice before such introduction to
the Producing Party and any other Party, or as much notice before the introduction as practicable
under the circumstances, for purposes of allowing that Party to seek an order thﬁt the Document
* or transcript be granted in camera treatment. Except where an order seeking in camera
treatment is granted, éll Documents and transcripts shall be part of the public record. Ifin
camera treatment is grénted, a copy of the Document or transcript with the Confidential
Discovery Material deleted must be placed on the public record.

..16.. The inadvertent production or disclosure of (i) material provided to the FTC .
during its investigation under the Hart-Scott-Rodino Antitrust Improvement Act, 15 U.S.C.

-11-



§ 18a, or (ii) any Discovery Material, which a Produéing Party claims should not have been |
produced or disclosed because of a privilege, will not be deemed to be a waiver of any privilege
to which the Producing Party would have been entitled had the privileged Discovery-Material not
inadvertently been produced or disclosed. In the event of such claimed inadvertent production or
disclosure, the procedures of Federal Rules ‘of Civil Procedure 26(b)(5)(B) shall apply. The
inadvertent production of a privileged document shall not in itself be deemed a waiver of any
privilege applicable to any other documents relating to that subject matter.

17.  Nothing in this Protective Order shall be construed to conflict with the provisions
of Sections 6, 10, and 21 of the Federal Trade Commission Act, 15 U.S.C. §§ 46, 50, 57b-2, or
with Rules 3.22, 3.45, or 4.11 (b)-(e), 16 CF.R. §§3.22, 3.45, and 4.11 (b)-(e). Any Party or
Prbducing Party may move at any ﬁme for in camera treatment of any Confidential Discovery
‘Material or any portion of the proceedings in this Matter to the extent necessary for proper
* disposition of this Matter. |

18. At the conclusion of this Matter, the Respondents shall (a) return or destroy all
Documents jobtained in this Matter that contain or refer to Confidential Discovery Material, other
than materials that have been rhade part of the public record in this Matter, and (b) provide the
“Producing Party with an affidavit of destruction, provided that ihe prdvisions of 15U.S.C. § 18a
and § 4.12 of the FTC Rules of Practice; 16 CF.R. § 4.12, shall govern the retention, return, or
destruction of any documents obtained by the FTC prior to the filing of the Complaint to the
extent the provisions of that statute or regulation is inconsistent with the provisions of this
Protective Order. At the time that any Expert/Consultant or other person retained to assist
counsel in the preparation of this Matter concludes participation in this Matter, that person shall
return to éounsel all copies of Documents or portions thereof designated Confidential Discovery’
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Material that are in the possession of that person, together with all notes, memoranda, or other
papers containing Confidential Discovery Material.

19.  The provisions of this Protective Order, insofar as they restrict the
communication and use of Confidential Discovery Material shall, without written permission of
the Producing Party or further order of the Commission, continue to be binding afier the
conclusion of this Matter. |

20.  This Protective Order shall not apply to the disclosure by a Producing Party or its
Counsel of the its own Confidential Discovery Material.

21.  The Parties agree to stipuléte to the entry of a protective order substantially
~ similar to this order in any litigation in federal court between the Parties relating to the merger of
Respondents.

22.  Entry of the foregoing Protective Order is without prejudice to the right of the
Parties or Third Parties to apply for further protective orders or for modification of any provision-
of ﬂﬁs Protective Order by application to the Commission for good cause shown,

ORDERED:

Federal Trade' CommissionA
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EXHIBIT A
TO THE PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

- In the Matter of
INOVA HEALTH SYSTEM FOUNDATION, No.

and

PRINCE WILLIAM HEALTH SYSTEM, INC,,

Respondents.

DECLARATION CONCERNING PROTECTIVE
ORDER GOVERNING DISCOVERY MATERIAL

I, [NAME], hereby declare and certify the following to be true:
1. [Statement of employment)

2. I have read the “Protective Order Governing Discovery Material” (“Protective
Order”) issued by the Commission on [Date}, in connection with the above captioned Matter. I
understand the restrictions on my access to and use of any Confidential Discovery Material (as
that term is used in the Protective Order) in this Matter, and I agree to abide by the Protective
Order. '

3.  Iunderstand that the restrictions on my use of such Confidential Discovery
Material include:
~
a that I will use such Confidential Discovery Material only for the purpose
of preparing for this proceeding, and hearing(s) and any appeal of this
proceeding and for no other purpose;

b. that I will not disclose such Confidential Discovery Material to anyone, |
except as permitted by the Protective Order; . . .
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that I will use, store and maintain the Confidential Discovery Material in
such a way as to ensure its continued protected status; and

 that, upon the termination of my participation in this proceeding, I will

promptly return all Confidential Discovery Material and all notes,
memoranda, or other papers containing Confidential Discovery Material,
to Complaint Counsel or Respondents’ Outside Counsel, as appropriate.

4. 1 understand that if T am receiving Confidential Discovery Material as an
Expert/Consultant, as that term is defined in this Protective Order, the restrictions on my use of
Confidential Discovery Material also include the duty and obligation to:

a.

maintain such Confidential Discovery Material in separate locked room(s)
or locked cabinet(s) when such Confidential Discovery Material is not
being reviewed; :

return such Confidential Discovery Material to Complaint Counsel or
Responderits’ Outside Counsel, as appropriate; upon the conclusion of my
assignment or retention, or upon conclusion of this Matter; and

use such Confidential Discovery Material and the information contained
therein solely for the purpose of rendering consulting services to a Party to
this Matter, including providing testimony in judicial or administrative
proceedings arising out of this Matter.

5. 1 am fully aware that, pursuant to Section 3.42(h) of the FTC Rules of Practicé, 16
C.FR. § 3.42(h), my failure to comply with the terms of the Protective Order may constitute
contempt of the Commission and may subject me to sanctions.

Date:

Full Name [Typed or Printed]

-15-



