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INTRODUCTION

Complaint Counsel respectfully submit this consolidated Opposition to Respondents’
Motion for Order to Show Cause Why Complaint Counsel Should Not Be Held in Contempt and
their Motion for Leave to Take Discovery. Respondents’ Motion for Order to Show Cause relies
on gross assumptions, strident invective, material omissions of fact, and flawed legal argument.
Their Motion for Leave to Take Discovery employs the preceding Motion as a springboard,
proposing an unnecessary and unwarranted inquisition of the Commission staff that would divert
the parties from the real issues in this matter. Respondents’ effort to turn the inadvertent posting
of Complaint Counsel’s exhibits to their own strategic advantage should be repudiated. The
relief that Respondents seek in their Motions is wholly without merit, and should be denied.
1. Statement of Facts

A. The Facts Surrounding this Dispute

The present dispute arises from the unintended posting of certain documents on the
FTC’s website, and the factual circumstances surrounding the posting. The documents posted on
the website consisted of evidence submitted as exhibits to Complaint Counsel’s Motion for
Partial Summary Decision, including documents that Respondents had previously designated as
“confidential” or “restricted coﬂﬁdential, attorney eyes only,” without ever moving for in camera
treatment of those documents. The factual circumstances surrounding the posting of these
designated non-public documents are recounted in the Declarations appended to Complaint
Counsel’s Supplemental Response to Respondents’ Emergency Motion, filed February 25, 2005.
Briefly summarized, Complaint Counsel filed and served, via email and other means, exhibits

mar_}<ed as “SUBJECT TO PROTECTIVE ORDER” that were not intended for
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posting on the FTC’s website. Despite marking the documents as such, and taking other
precautions, fifteen days later, Complaint Counsél’s emailing of these materials regrettably
culminated in the posting of the exhibits for several days. Once we discovered the \posting, we
acted immediately to request the removal of designated non-public documents and to preserve
the record.

Respondents have not identified any material dispute concerning the facts.! Nor have
they adduced additional evidence relating to the posting of our Motion exhibits in the form of
declarations relating to their own acts or omissions.

We have previously stated, and we reiterate, that we deeply regret that this.incident
occurred. Notwithstanding Respondents’ accusations to the contrary, we are not attempting to
shift to the Respondents accountability for our conduct. Respondents’ conduct, however, is
relevant to the extent of injury and the propriety of the requested relief, and accordingly is
pertinent to their pending Motions, as explained below.

Respondents’ effort to turn the posting of Complaint Counsel’s exhibits to their own
strategic advantage, to avoid defending the merits of this matter, should be repudiated.

B. The Protective Order

The Court’s Protective Order in this matter “governs the disclosure of information

'Respondents contended in their Motion for Leave to Take Discovery that discovery is
necessary “to resolve factual disputes,” see Resp’ts” Mot. for Leave to Conduct Discovery at 5
(Mar. 8, 2005) (hereinafter “Resp’ts’ Disc. Mot.”), but they failed to identify any factual dispute
in their Motion. Elsewhere, Respondents clarified that they seek “evidence to ascertain the
truthfulness” of Complaint Counsel’s sworn statements (id. at 8) —i.e., evidence that might give
rise to a factual dispute, where none presently exists. Moreover, Respondents’ statements
contravene the presumption of good faith that attaches to government affidavits such as those
subfihitted by Complaint Counsel. See infra pages 21-22, 69-70.
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duﬂng the course of discovery.” Protective Order at 10, § 11. By its express terms, it “does not |
constitute an in camera order as provided in Section 3.45 of the Commission’s Rules of Practice,
16 CFR § 3.45.” Id. The Protective Order states that any party may request in cqhera
treatment as follows:

An application for in camera treatment must meet the standards set forth in 16 |

C.F.R. § 3.45 and explained in In re Dura Lube Corp., 1999 FTC LEXIS 255

(Dec. 23, 1999) and In re Hoechst Marion Roussel, Inc., 2000 FTC LEXIS 157

(Nov. 22, 2000) and 2000 FTC LEXIS 138 (Sept. 19, 2000) and must be

supported by a declaration or afﬁdavit by a person qualified to explain the nature

of the documents.

Protective Order at 10, § 12. This provision parallels a provision in the Court’s Schedicling
Order. See Scheduling Order at 6, § 16 (Aug. 11, 2004) (referring to “strict standards” under law
for in camera treatment).

The Protective Order established two categories of document designations, “confidential”
and “restricted confidential, attorney eyes only,” for use by the parties as notations on documents
disclosed in discovery. Id. at 4, § 2(a); id. at 5, § 2(b). The first category, “confidential,” requires
(and thereafter must reflect) a good faith representation by the attorney affixing the notation that
the noted document constitutes or contains “confidential discovery material,” id. at 4, § 2(a),
which “shall include non-public commercial information, the disclosure of which . . . would
cause substantial commercial harm or personal embarrassment to the disclosing party.” Id. at 3,
9 20. Under the Order, the secbnd category, “restricted confidential, attorney eyes only,” applies
to “a limited number of documents that contain highly sensitive commercial information.” /d. at

5,9 2(b). As this designation also employs the “confidential” designation, it also reflects, and

requires, a good faith designation by counsel. The Order states:
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It is anticipated that documents to be designated Restricted Confidential, Attorney

Eyes Only may include certain marketing plans, sales forecasts, revenue and profit

data, business plans, distribution arrangements and agreements, the financial

terms of contracts, operating plans, pricing and cost data, price terms, analyses of

pricing or competition information, and limited proprietary personnel information;

and that this particularly restrictive designation is to be utilized for a limited

number of documents.
Id. (emphasis added). The Protective Order further requires that documents designated as
“restricted confidential” bear “such legend on each page of the document.” Id. (emphasis added).

C. Respondents Made Widespread Confidentiality Designations
and Have Not Moved for an In Camera Order

Notwithstanding the above provisions, Respondents designated aé “confidential” or
“restricted confidential, attorney eyes only,” quité literally tens of thousands of pages produced to
Complaint Counsel in response to document requests.” Respondents produced an approximate
total of 5'5,246 pages of documents in discovery. According to our review of these documents, an
astounding fifty-three thousand, eight hundred and five (53,805) pﬁges of documents were marked
by Corporate Respondents as “RESTRICTED, CONFIDENTIAL - FTC DOCKET NO. 931 8.
Approximately 752 pages of documents were marked as “confidential,” leaving a mere 689 pages
not subject to any claim of confidentiality under the Protective Order. All told, Respondents

designated approximately 97.39% of their document production as “restricted confidential” and

’The parties are continuing to negotiate disputes related to Respondents’ responses to
Complaint Counsel’s discovery requests.

3The above numbers are approximate only because Respondents submitted some
documents (formerly-undisclosed attachments to emails) with the same Bates numbers as
previously-disclosed documents (the emails themselves), simply adding a suffix, in the form of
an alphabetical letter, to the previous Bates number. We have excluded these documents from
the calculations above due to the difficulty in counting these non-consecutively numbered
doqhments by hand. All of these documents were marked as “restricted confidential.”

4

gy,



an additional 1.36% or “confidential,” meaning that Corporate Respondents designated 98.75%
of their document production as subject to the Protective Order. These documents included
published studies that Respondents cited in their advertisements and many other documents
facially not worthy of such designations.

Despite their widespread use (and in our view, abuse) of the “confidential” and “restricted |
confidential, attorney eyes only” designations, Respondents have never moved in this matter for in
camera treatment of documents, including the documents submitted as evidence in connection
with Complaint Counsel’s Motion for Partial Summary Decision or their own motions for partial
summary decision. Respondents have submitted se.veral “notices” of in camera treatment for
selected documents, but these “notices” are not actual applications for in camera treatment and do
not meet the standards set forth in the Court’s Orders and RULE OF PRACTICE 3.45(b). There has
been no judicial determination, informed by motions subjected to the adversary process, that any
of the tens of thousands of documents designated by Respondents as “confidential” or “restricted
confidential” are actually confidential materials or are entitled to in camera treatment.

D. Respondents’ Pending Motions and Response to Order to Show Cause

Well after the close of business on March 8, 2005,* Respondents served the pending
Motion for Order to Show Cau&e Why Complaint Counsel Should Not Be Held in Contempt and
Motion for Leave to T ake Discovery Regarding Complaint Counsel’s Violation of the Protective
Order on Complaint Counsel. On the following day, this Court entered an Order for Respondents

to Show Cause, observing that, “[i]n reviewing the exhibits identified by Complaint Counsel

“Respondents’ late service of the pending Motions resulted in an effective service date of
March 9, 2005. Today, March 21, 2005, is the resulting response date, as the tenth day following
the Service of Respondents’ Motions fell on a Saturday. See RULE 4.3.

1
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which were posted and which were marked ‘Subject to Prétective Order’ it is clear that
confidential material was not disclosed in many of the exhibits.” Order at 2 (Mar. 9, 2005).
This Court directed Respondents to identify “what specific information was posted on the
Commission’s website that was, in fact, confidential information, the disc;,losure of which would
result in a clearly defined, serious injury to Respondents,” supported by sworn statements. Id.
Respondents served Complaint Counsel with their Response to Order to Show Cause after the
close of business on March 15, 2005." In this Response, Respondents defended their
“confidential” or “restricted confidential” designations of documents in five exhibits to our
Motion for Partial Summary Decision, and one exhibit to our December Motion to Compel. See
Resp’ts’ Resp. to Order to Show Cause at 4, 8 (marked Mar. 15, 2005). By identifying only those
six exhibits pursuant to the Court’s Order instructing them to show cause what specific
information posted on the website was confidential information, the disclosure of which would
result in a clearly defined, serious injury to Respondents, Respondents now have identified the
universe of documents at issue in the instant Motion, and Complaint Counsel will address each of
those documents below. We do not need to address the other exhibits Respondents point to in
their Motions but did not identify pursuant to the Court’s March 9th Order to Show Cause.

E. Additional Submission Not Previously Identified By Respondents

In their Response, Respondents also identified one additional submission, marked
“SUBJECT TO PROTECTIVE ORDER” by Complaint Counsel, that appeared on the FTC’s
website. This submission was our Motion to Compel Production of Documentary Materials and
Answers to Interrogatories, filed on December 6, 2004. As with the Motion for Partial Summary

Decision, Complaint Counsel sent a public version and a non-public version of this submission in
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an email addressed both to Respondents’ counsel and to the Office of the Secretary, without
objection or comment from them. See Compl. Counsel’s Supp. Resp., Attach. B (Millard Decl.)
at § 13. After the Office of the Secretary had asked Respondents to review the online docket for
designated non-public information, see id. Attach. C (Dolan Decl.) at § 4, 10, and at the time of
the Court’s recent Order, more than four months after the filing of the Motion to Compel,
Respondents still had not brought this posting to our attention or that of the Court. Respondents’
pending Motions do not cite the posting as grounds for relief.’
DISCUSSION AND LEGAL ARGUMENT

Respondents have wielded the Protective Order in this matter as a shield and sword.
Under the cover of the Court’s Order, Respondents have improperly designated mountains of
documents as “confidential” or “restricted confidential,” casting an unwarranted shadow of
secrecy over these proceedings as well as the widely-known facts concerning the formulation,
promotion, and sale of the challenged products. Throughout these proceedings, Complaint
Counsel have expressed frustration with Respondents” widespread designation of materials as
“confidential” or “restricted confidential,” but we have elected to focus on the merits of this
matter rather than pursue ancillary issues that would have been more properly addressed if
Respondentsv had ever properly sought in camera treatment. Despite our frustration, wé have

striven to comply, in good faith, with the requirements of the Protective Order and the RULES OF.

°In their Response, Respondents defended the designation of a single-page exhibit to the
Motion to Compel. Respondents do not advance this exhibit as a basis for their Motions, but we
address this exhibit with Exhibit 15 to our Motion for Partial Summary Decision, infra pages 48-
51. As Respondents made certain assertions in their Response relating to their Motions, we
address some of those assertions here. In so doing, we reserve the right to respond to
Respondents’ assertions in further pleadings as appropriate.

7



PRACTICE. Nonetheless, seizing on what this Court has since ruled was an unreasonable reading
of the Protective Order,® and Complaint Counsel’s good faith belief concerning the method of
filing designated non-public material, Respondents have brandished the Protective Order as a
sword, enmeshing this Court and Complaint Counsel in a series of resource-consuming disputes’
intended solely to punish Complaint Counsel® and avoid defending the merits of this matter.
Presently, as a result of events that we inadvertently precipitated, events that were not solely
within our control, Respondents seek to try Complaint Counsel for criminal contempt.

In their Motion for Orde} to Show Cause, Respondents baldly accuse Complaint Counsel
of obvious bad faith in handling some of the many mountains of documents that Respondents
-designated as “confidential” or “restricted confidential,” because exhibit volumes that we marked
as “SUBJECT TO PROTECTIVE ORDER” were posted without our knowledge, contrary to
our intent.. In their accompanying Motion for Leave to Take Discovery, filed concurrently with
their contempt motion seeking to dismiss the Complaint, Respondents propose an unnecessary
and unwarranted inquisition of the staff, and the production of statutorily-protected government
employee personnel files and other information concerning Commission staff, among many othcr

documents. In asking this Court to dismiss the Complaint and order further discovery,

6See Order on Resp’ts’ Mot. to Strike Expert Witnesses and for Sanctions and Other
Relief at 4 (Mar. 15, 2005).

"The parties submitted seven filings alone on the matters related to Respondents’ Motion
to Strike Complaint Counsel’s scientific experts for purported violations of the Protective Order,
which this Court denied on March 15, 2005.

8See Resp’ts” Mot. for Order to Show Cause at 29, 34 (Mar. 8, 2005) (asking for
“punishment” and discussing “meaningful punishment”) (hereinafter “Resp’ts’ Mot.”); Resp’ts’
Mot. to Strike (Jan. 26, 2005).



Respondents admit through their actions that they wish to “shoot first and ask questions later.”
II. Respondents’ Motion for Order to Show Cause Should Be Denied

Respondents’ Motion for Order to Show Causé is without merit. Respondents do not
clearly articulate the legal standards applicable to their Motion, which have profound effects on
the standard of proof applicable here, and thé relevance of evidence of intent. See infra pages 10-
21. Respondents fail to identify a factual dispute in Complaint Counsel’s Declarations, and then
assume, without any supporting facts, that Complaint Counsel intended to publicly post
designated non-public materials and purposefully instructed the Secretary to post those materials.
Ignoring the presumption of good faith that attaches to the actions of agency officers and to their
affidavits, Respondents ask this Court, in essence, to ignore our statements and rely on their
c_onj ecture in holding that we acted in bad faith and in contempt of the Commission. See infra
pages 14-26. Further ignoring the presumption in favor of pu'blic hearings and their heavy burden
of establishing entitlement to in camera treatment, Respondents’ Motion assumes that the affected
documents are confidential, and fails to establish prejudice by showing that the documents at issue

1.10

would clearly have been withheld from the public record. See infra pages 32-6 Respondents

also fail to acknowledge undisputed facts indicating that they could have taken steps to prevent

“Complaint Counsel has marked segments of our consolidated Opposition pursuant to
RULE 3.45(e) and the March 15, 2005 Order of the Court. The extensive number of markings is
attributable to Respondents’ marking their entire submission as confidential, with open and
closed brackets at the beginning and end of their pleadings. ‘We have attempted, in good faith, to
mark citation references and other descriptions (rather than our characterizations) of
Respondents’ Motions as confidential. This consolidated Opposition is also marked as
confidential on the cover page.

1%Respondents omit to mention many material facts concerning their own improperly
marked, apparently inaccurate, and at times, conflicting, designation of documents as
“confidential” or “public.” See infra 44-57.
i



the possibiiity of disclosure in th¢ fifteen days preceding the website posting.'' In short, through
assumptions, invective, material omissions of fact, and flawed legal argument, Respondents’
Motion seeks to inflame the Court with rhetoric instead of seeking to inform its judgment with
reasoned analysis. Respondents’ Motion should be denied.

A. Legal Standards Governing Respondents’
Motion for Order to Show Cause

Respondents’ Motion for Order to Show Cause Why Complaint Counsel Should Not Be
Held in Contempt proposes an Order instituting contempt proceedings and requiring Complaint
Counsel to state why contempt is not appropriate under RULE OF PRACTICE 3.42(h). As discussed
below, Respondents’ Motion does not acknowledge the heavy burden of proof that Respondents
must carry, as it raises the spectre of criminal contempt and civil contempt. Moreover, by framing
their Motion as a Motion for Order to Show Cause, Respondents seck to improperly shift the
burden of proof and persuasion from themselves to Complaint Counsel.

1. General Standards for Orders to Show Cause
and Contempt of the Commission

- Respondents state in their Motion that they have met the requirements for an Order to

See infra pages 25, 28-29. In assessing whether it is appropriate to dismiss a complaint
as a sanction, courts often balance the following factors: (1) the degree of personal responsibility
of the plaintiff; (2) the amount of prejudice caused the defendant; (3) the existence of a history of
deliberately proceeding in a dilatory fashion; and (4) the existence of a sanction less drastic than
dismissal. Herbert v. Saffell, 877 F.2d 267, 269-70 (4" Cir. 1989); Coleman v. American Red
Cross, 145 FR.D. 422, 427 (E.D. Mich. 1993) (“other factors considered relevant in reviewing
dismissal ... [include] whether the adversary party was prejudiced by the dismissed party’s failure
to cooperate in discovery, . . . whether the dismissed party was warned that failure to cooperate
could lead to dismissal, . . . and whether less drastic sanctions were imposed or considered before
dismissal was ordered.”). Courts often balance the degree of personal responsibility of the
plaintiff and the amount of prejudice caused the defendant. A defendant’s own conduct clearly

goes to the amount of prejudice caused to the defendant.
.
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Show Cause, citing RULE 3.38. However, RULE 3.38 relates to non-compliance with orders
requiring discovery, such as instances in which “a party fails to comply with a subpoena or to
respond to an order requiring answers to interrogatories.” In re R.J. Reynolds Tobacco Co., 111
F.T.C. 584, 586 (1989). The correct citation should be to RULE 3.42. This RULE provides that
Administrative Law Judges have the authority “[t]o regulate . . . the conduct of the parties and
their counsel,” and “[t]o consider and rule upon, as justice may require, all procedural and other
motions appropriate in an adjudicative proceeding.” RULE 3.42(c)(6), (c)(8).

In evaluating whether the Court should issue the requested Order to Show Cause, a
review of the standards applicable to contempt, and the types of contempt, is most appropriate.
RULE 3.42(h) provides the standard for contempt of the Commission. It states as follows:

Any party who refuses or fails to comply with a lawfully issued order or direction

of an Administrative Law Judge may be considered to be in contempt of the

Commission. The circumstances of any such neglect, refusal, or failure, together

with a recommendation for appropriate action, shall be promptly certified by the

Administrative Law Judge to the Commission. The Commission may make such

orders in regard thereto as the circumstances may warrant.

RULE 3.42(h)."? Respondents do not discuss the burden of proof applicable to their Motion."

'2RULE 3.42(h) provides that a contempt of the Commission must be certified to the
Commission with a recommendation for appropriate action. RULE 3.42(h). If there is no
contempt, the Administrative Law Judge does not have to eertify the circumstances to the
Commission.

1*Respondents’ Motion contains an amorphous amalgam of demands. Respondents
ostensibly seek an Order to Show Cause, and then argue in their Motion that it is already clear
that Complaint Counsel have acted in contempt of the Protective Order, and then demand the
dismissal of the Complaint in this matter, further accompanied by monetary sanctions. E.g.,
‘Resp’ts’ Mot. at 1 (requesting Order to Show Cause); id. at 17 (“Complaint Counsel’s Instant
Violation of the Protective Order Is The Most Egregious, And Demonstrates Bad Faith.”); id. at
25 (“The Appropriate Remedy is An Order Striking Complaint Counsel’s Pleading Under the

Circumstances of This Case.”).
!
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We are unable to locate any precedent under RULE 3.42(h) discussing this issue. Accordingly,
the Court may look to similar federal court precedent.

Federal court precedent suggests that the first question for the Court to consider is
whether the alleged contempt is a criminal contempt, or a civil contempt. See Kuykendall v.
FTC, 371 F.3d 745, 751 (10" Cir. 2004) (discussihg proper classification of contempt before
addressing issues of contempt liability and contempt sanctions). A recent federal court decision
involving the Commission indicates that the burden of proof applicable to a Motion for Order to
Show Cause is no different fhan that for the alleged contempt itself. See FTC v. Mercury Mkt g,
Inc., Civ. No. A00-3281, 2004 WL 2677177 (E.D. Pa. Nov. 22, 2004) (evaluating Commission’s
Motion For An Order to Show Cause seeking civil contempt sanctions in the form of consumer
redress and injunctive relief, and the rest of record, under “clear and convincing evidence”
standard applicable to civil contempt allegations).

It is well-established that the purpose of criminal contempt is to punish past conduct,
while the purpose of civil contempt is coercive or remedial. See generally 3A CHARLES ALAN
WRIGHT, ET AL., FEDERAL PRACTICE & PROC. Crim.3d § 704 (“the purpose of civil contempt is
remedial, while criminal contempt is punitive™); see also United Mine Workers v. Bagwell, 512
U.S. 821, 827-30 (1994) (stating that a contempt sanction is considered civil if it either coerces
the alleged contemnor into compliance with the court’s order or compensates the complainant for
losses sustained; a contempt sanction is criminal if it punishes for the purpose of vindicating the
court’s authority); Shillitani v. United States, 384 U.S. 364, 370 (1966) (stating that orders

intended “to coerce, rather than punish . . . relate to civil contempt”); Kuykendall, 371 F.3d at

f
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omitted); Cobell v. Norton, 334 F.3d 1128, 1147 (D.C. Cir. 2003) (“Although one may be held in
civil contempt for refusing to comply with a court order, a sanction for one’s past failure to
comply with an order is criminal in nature.”) (emphasis added).

2. Respondents Seek Criminal Contempt Sanctions

Respondents repeatedly state in their Motion that they intend to seek an Order dismissing
the Commission’s Complaint as “punishment” for allegedly contumacious conduct. See Resp’ts’
Mot. at 29 (“[Respondents] are seeking fair punishment for a wrong”) (emphasis in original); id.
at 34 (demanding “meaningful punishment”). According to Respondents, the bell has rung, see
Resp’ts” Mot. at 2, “the foul is the harm,” id. at 27, and “the only real issue before the Court is
the determination of the appropriate sanction,” id. at 23. Respondents demand what they
themselves characterize as an “extreme remedy.” Id. at 25. Respondents expressly réquest a
punitive sanction, rather than a coercive or otherwise remedial measure, so it is clear that
Respondents seek to hold Complaint Counsel in criminal contempt. See, e.g., Cobell, 334 F.3d
at 1147.

Notably, Respondents have not established that criminal contempt sanctions are even
within the authority of the Court. Cf. ICC v. Brimson, 154 U.S. 447, 485 (1894) (bolding that
administrative agencies cannot compel obedience to compulsory process by imposing fines or
imprisonment), overruled on .other grounds, Bloom v. Illinois, 391 U.S. 194, 198-200 (1968)
(overruling previous rule that no right to jury trial attaches to criminal contempt). Yet they have

demanded punitive, criminal contempt sanctions against Complaint Counsel.
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3. Respondents Fail to Meet Their Burden of Proof
for Criminal Contempt Sanctions

Respondents’ criminal contempt proposal has profound effects on the standard of proof
applicable here, and the relevance of evidence of intent, among other considerations. Criminal
contempt must be proven beyond a reasonable doubt. See Taberer v. Armstrong Word Indus.,
Inc., 954 F.2d 888, 908 (3d Cir. 1992); Smith v. Sullivan, 611 F.2d 1050, 1052 (5™ Cir. 1980)
(distinguishing burden of proof from “clear and convincing evidence” standard applied to civil
contempt) (citations omitted); see also F.J. Hanshaw Enters., Inc. v. Emerald River Dev., Inc.,
244 F.3d 1128, 1138-39, 1141 (9™ Cir. 2001) (stating standard of proof and legal protection due
to accused, including right to jury trial). | o §

Moreover, “a finding of criminal contempt requires botk a contemptuous act and a
wrongful state of mind.” Cobell, 334 F.i’ad at 1147; see Taberer, 954 F.2d at 908 (“Willfulness is
an element of criminal contempt that must be proved beyond a reasonable doubt.”); United States
v. Baker, 641 F.2d 1311 (9" Cir. 1981) (“criminal contempt requires a contemnor to know of an
order and willfully disobey it”). “The mere failure to comply with a court’s order, without more,
is not sufficient to sustain a conviction for contempt.” Taberer, 954 F.2d at 908.

Respondents, howevér, introduce no evidence of such willfulness, much less evidence
that meets the “beyond a reasonable doubt” burden of proof. Instead, Respondents attempt to
“gin up” evidence of bad faith by arguing that the posting of the non-public exhibits constitutes
part of a pattern of violations of the Protective Order. First, they point to previous disputes in
which they moved to strike Complaint Counsel’s scientific experts for purported violations of the

Protective Order and criticized our good faith efforts to forward an expert’s previous trial
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testimony as soon as we learned of it. The Court has determined that Respondents’ interpretation
of the Order was unreasonable and that allowing Respondents additional time to depose Dr.
Heymsfield remedies any harm caused by belated disclosures of prior testimony. See Order on
Resp’ts’ Mot. to Strike Expert Witnesses and for Sanctions and Other Relief at 4-5 (Mar. 15,
2005) (ruling that Complaint Counsel complied with terms of Protective Order by advising
experts of its existence and obtaihing and maintaining experts’ acknowledgment, and that
Complaint Counsel was not required to give Respondents advance notice so that they could veto -
Complaint Counsel’ experts). Second, Respondents cont@nd that Complaint Counsel included
designated non-public exhibits as part of the Motion exhibit volumes without using them, and did
so in bad faith, a statement and inference clearly unsupported by the recofd. See infra pages 45-
58. Next, Respondenté argue that we engaged in bad faith by not identifying Exhibit 11 to our
Motion for Partial Summary Decision as “confidential” material, when Respondents themselves
precipitated the lack of an identification by conspicuously marking the front page of this
document as follows: “PUBLIC DOCUMENT.” See infra pages 45-48 (further discussing
Exhibit 11). Lastly, Respondents point to Complaint Counsel’s method of filing documents in a
prior case as proof of bad faith. The filing of pleadings in another matter is irrelevant,
particularly so when the pleadings are public documents. Indeed, unlike Respondents here, who
designated nearly their entire documeﬂt production as “restricted confidential,” the respondents
in Telebrands marked véry few documents as conﬁdenﬁal, so there 1s no evidence of an ins.idious
pattern, as Respondents strangely suggest. None of this is evidence of willfulness. Respondents’

arguments simply evidence the lack of factual support for any allegations of bad faith on our part.
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Likely realizing they have not met their stringent burden of proof for the punitive
sanction they seek, Respondents disingenuously rely on cases involving civil contempt to support
their proposed criminal contempt sanction. Respondents argue at length that Complaint Counsel
should be punished for contempt even in the absence of any proof of “bad faith or willful
disobedience,” because “gross negligence or callous disregard,” or even ;‘the nature of violation
itself,” may warrant such an Order. See Resp’ts’ Mot. at 26-27; id. at 28-29 (proposing “should
have known” intent standard for liability). What Respondents do not disclose in their Motion,
however, is that inadvertence can only expose an alleged contemnor to civil contempt—i.e.,
sanctions that are remedial in nature—not criminal contempt. See McComb v. Jacksonville
Paper Co., 336 U.S. 187, 191 (1949) (“Since the purpose is remedial, it matters not with what
intent the defendant did the prohibited act.”).'*

Respondents also mischaracterize cases involving the Trade Secrets Act, 18 U.S.C.

§ 1905, a criminal statute dealing with the unauthorized disclosure of confidential information,
to support their proposed criminal contempt sanction. Respondents represent to this Court that
the Trade Secrets Act makes government officials “criminally accountable based only upon a _
showing that they knew the disclosed information was confidential.” Resp’ts’ Mot. at at 8
(citing United States v. Wallihgton, 889 F.2d 573, 577-78 (5™ Cir. 1989)). This proposition is

misleading and inaccurate. The Wallington case, cited and discussed in detail by Respondents,

explicitly rejected the notion that this statute created “strict criminal liability even for innocent

"Respondents’ Motion for Leave to Take Discovery cites McComb with respect to civil
contempt, without acknowledging that the purpose of Respondents’ proposed contempt sanction

and proceedings is, in their own words, punishment. See Resp’ts Disc. Mot. at 6.
{
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disclosures of information.” qulington, 889 F.2d at 577-78 (“We do not believe that Congress
intended to create strict criminal liability and impose prison sentences of up to one year for
innocent disclosures of information™). The Wallington court recognized that the “requirement of
mens rea for criminal liability is a fundamental principle of Anglo-American common law.” Id.
at 578." The Court read an requirement of a high level of mens rea into the statute based upon
the legislative history aﬁd the recognition of thé- principle described above.

Respondents’ assertions and quotes regarding Wallington are misleading and out of
context. Respondents’ parenthetical explanation and partial quote from Wallington stated that
“the mens rea required to violafe FTSA is general ‘knowledge that the [released] information is
confidential in the sense that its disclosure is forbidden by agency official policy (or by regulation
or law).”” Resp’ts’ Mot. at 8 (citing Wallington, 889 F.2d at 578). Nothing in Wallington,
however, says that the only fact to establish mens rea is knowledge that the information is
confidential. Rather, the Wallington court recognized that knowledge that the information is
confidential is the starting point of the appropriate culpability required. For example, the court
emphasized throughout its opinions that it did “not believe that Congress intended to create strict
liability and impose prison sentences of up to one year for innocent disclosures of information,”
id. at 578 (emphasis added), and was construing “the statute to prohibit only knowing disclosures
By federal employees of confidential information.” Id. (emphasis added); see also id. at 579
(referring to “the requirement that government employees refrain from knowingly disclosing

confidential information”) (emphasis added). Thus, there are two elements to pfove: (1) the

\

15 Mens rea is defined as “A guilty mind; a guilty or wrongful purpose; a criminal intent.
Guilty knowledge and wilfulness.” BLACK’S LAW DICTIONARY 889 (5™ Ed. 1979).
!
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employee knew he was disclosing information, and (2) the employee knew the information was
confidential. The Wallington court, however, did not need to discuss whether the government
employee knew he was disclosing the information because he clearly did—he was intentionally
running criminal backgrouﬁd .checks and providing the information to a friend. In contrast, as
evidenced by Complaint Counsel’s Declarations, Complaint Counsel responsible for emailing
the Exhibits in question did not know he was disclosing information; he sought to mark the
documents so that they would not be posted.

Respondents’ misleading citations do not end with Wallington. Later in their brief, in
order to justify the severe sanctions they contend are warranted, Respondents appear to cite
another case, the Garrett case, for the seeming proposition that this sfatute carries a negligence
standard for criminal liability. Resp’ts’ Mot. at 28. A full quote of Respondents’ language
reveals their misleading omission of words from cited decisions:

In U.S. v. Garrett, 984 F.2d 1402 (5th Cir. 1993), a case where the Court implied a

negligence standard for criminal liability (not a general knowledge mens rea), the

Fifth Circuit characterized its prior holding in Wallington under the Federal Trade

Secret Act as ‘somewhat anomalous’ in that implied a high level of culpability to

a Class A misdemeanor . . ..

Resp’ts’ Mot. at 28. One might reasonably presume from Respondents’ language that Garrett,
like Walllington, concerned the Trade Secrets Act, and accordingly was suggesting Wallington’s
requirement for a high level of mens rea was no longer good law. The Garrett case, however,

addressed an entirely different statute—one prohibiting the boarding of an aircraft with a

concealed, dangerous weapon. Garrett, 984 F.2d at 1405. This situation is hardly analogous to
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the present dispute.'® Respondents’ juxtaposition of language conveys the misleading impression
that the Garrett court applied a negligence standard for criminal liability under Trade Secrets
Act. In fact, the Garrett court recognized that “the Wallington court believed a high level of
mens rea was required for section 1905.” Garrett, 984 F.2d at 1413 (emphasis added).
Respondents’ omission of words and juxtaposition of arguments illustrates the lengths to which
Respondents will stretch to gain a dismissal of this action, one not related to its ments.

4. Respondents Fail to Meet Their Burden of Proof
Even for Civil Contempt Sanctions

Respondents’ brief discussion of the law does not appear to recognize, much less discuss,
the difference between criminal and civil contempt, or the specific legal standards applicable to
each. See Resp’ts’ Mot. at 25. Although it is clear that Respondents seek contempt sanctions
that are punitive, not remedial, in nature,'” we briefly discuss the burden of proof and defenses
app}licable to civil contempt.

If Respondents had pursued a civil contempt remedial or coercive sanction, they would
have had to establish that Complaint Counsel violated a specific order by “clear and convincing

evidence,” not merely a preponderance of the evidence. E.g., Go-Video, Inc. v. The Motion

'Tn Garrett, the court was considering the safety of other airline passengers, and in
Wallington, the court was balancing the defendant’s First Amendment rights. Respondents value
those rights greatly themselves, but dismiss the Wallington court’s discussion of those rights as
applied to government employees.

'7 As previously noted, Respondents demand that “punishment,” id. at 29, “meaningful
punishment,” id. at 34, be meted out to Complaint Counsel. /d. at 34. These statements and
others in Respondents’ Motion make clear that Respondents view the alleged contempt as a
criminal contempt, and an opportunity to press for a punitive Order.

i
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Picture Ass'n of America, 10 F.3d 693, 695 (9™ Cir. 1993);'® Vertex Distrib., Inc. v. Falcon Foam
Plas_tics, Inc., 689 F.2d 885, 889 (9™ Cir.1982); see FTC v. Affordable Media, LLC, 179 F.3d
1228, 1239 (5" Cir. 1999). Additionally, Respondents would also have had to overcome
potentially meritorious defenses. For one, subst#ntial compliance with an order is a valid defense
to civil contempt. See Go-Video, 10 F.3d at 695 (“‘Substantial compliance’ with the court order
is a defense to civil contempt, and is not viti#ted by ‘a few technical violations’ where every
reasonable effort has been made to comply.”) (citations omitted); Vertex Distrib., Inc., 689 F.2d
at 891-92 (“It is clear that substantial compliance with the terms of a consent judgment is a valid
defense to a charge of criminal contempt, and it appears to be a defense to a finding of civil
contempt as well.”) (citations omitted); United States Steel Corp. v. United Mine Workers, 598
F.2d 363, 368 (5™ Cir.1979) (recognizing substantial compliance defense to civil contempt);
WMATA v. Amalgamated Transit Union, 531 F.2d 617, 621 (D.C. Cir. 1976) (acknowledging
defense to civil contempt, and further noting that good faith efforts to comply “should also be
considered in mitigation of penalty”).

Respondents also do not disclose that even under a civil contempt standard, dismissal of
the complaint as a sanction must be due to “willfulness, bad faith, or any [other] fault” on the
part of the alleged contemnor. Societe Internationale v. Rogers, 357 U.S. 197, 211-12 (1958);

Coleman, 145 FR.D. at 427. Accordingly, Respondents cannot disregard evidence tending to

"®The defendants in Go-Video filed a motion for civil contempt, but did not appear to seek
coercive or remedial relief, instead engaging in a “spare-no-expense punitive expedition.” Go-
Video, 10 F.3d at 696. Because Go-Video substantially complied with a reasonable
interpretation of the protective order and because the Motion Picture Association was not seeking
relief to remedy financial prejudice caused by Go-Video’s conduct, the appellate court vacated
the judgment of civil contempt. Id.

/
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show good faith on the part of Complaint Counsel—they must prove the requisite scienter.

B. Complaint Counsel Did Not Act in Bad Faith

This dispute concerns a website posting that occurred despite Complaint Counsel’s many
precautions and sincere, good-faith efforts to comply with the RULES OF PRACTICE. The record
contains no evidence of bad faith or malice, or willful non-compliance with the Protective Order
and RULES, let alone sufficient evidence to establish such bad faith beyond a reasonable doubt or
by clear and convincing evidénce. Respondents’ Motion relies on assumptions and invective. It
does not present proof of contempt or provide valid grounds for contempt proceedings.

1. Complaint Counsel is Entitled toa Presumption of Good Faith

First, Respondents have failed to produce evidence to disturb the presumption of
regularity and good faith on the part of Complaint Counsel. See NARA v. Favish, 541 U.S. 157,
124 S. Ct. 1570, 1581-82 (2003) (recognizing presumption of legitimacy or regularity; and
stating that “the [movant] must produce evidence that would warrant a belief by a reasonable
person that the alleged Government impropriety might have occurred”); United States v.
Armstrong, 517 U.S. 456, 464 (1996) (noting presumption applies “in the absence of clear
evidence” of impropriety); Dep 't of State v. Ray, 502 U.S. 164, 179 (1991) (“We generally
accord Government records and official conduct a presumption of legitimacy). Respondents
must satisfy a “well nigh irrefragable standard” of proof to overcome this presumption. “In the
cases where the court has considered allegations of bad faith, the necessary ‘irrefragable proof’
has been equated with evidence of some specific intent to injure the plaintiff.” Am-Pro Protective
Agency, Inc. v. United States, 281 F.3d 1234, 1238-40 (Fed. Cir. 2002) (“for almost 50 years this

court and its predecessor have repeated that we are ‘loath to find the contrary of [good faith], and

!
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it takes, and should take, well-nigh irrefragable proof to induce us to do so’”); Caldwell &
Santmyer, Inc. v. Glickman, 55 F.3d 1578, 1581 (Fed. Cir. 1995) (reiterating the principle that
presumption of good faith may be overcome only by evidence “that the government had a
specific intent to injure” plaintiff).

Respondents have characterized Complaint Counsel’s Declérations as improbable or
dubious, but these affidavits were submitted by public officers under oath and they are entitled to
respect, in the form of the legal presumption of good faith. See Ray, 502 U.S. at 179;;
Manchester v. DEA, v823 F. Supp. 1-259, 1271 (E.D. Pa. 1993) (“Merely speculative claims will
not overcome the presumption of good faith to which the government’s affidavits are entitled.”);
Albuquerque Pub. Co. v. United Stdtes, 726 F. Supp. 851, 860 (]j.D.C. 1989) (“Agency
affidavits enjoy a presumption of good faith that withstands purely speculative claims about the
existence and discoverability of other documents.”) (citations omitted). Respondents’ brooding
distrust of Complaint Counsel is insufficient to establish grounds for contempt, or contempt
proceedings.

2. Respondents Fail To Establish that Complaint
Counsel Acted in Bad Faith

Respondents cannot prove their baseless accusations of bad faith. As previously noted, “a
finding of criminal contempt requires both a contemptuous act and a wrongful state of mind.”
Cobell, 334 F.3d at 1147; see Taberer, 954 F.2d at 908 (“The mere failure to comply with a
court’s order, without more, is not sufficient to sustain a conviction for contempt.”). Even with
respéct to civil contempt, “it is appropriate for a [trial judge] to consider the willfulness of the

[alleged] viplation when deciding how to proceed.” Forrest Creek Assocs., Ltd. v. McLean Sav.
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& Loan Ass’n, 831 F.2d 1238 (4™ Cir. 1987) (affirming trial court’s decision not to institute civil
contempt proceedings against plaintiff’s counsel). “In the cases where the court has considered
allegations of bad faith, the necessary ‘iriefragable proof” has been equated with evidence of
some specific intent to injure the plaintiff.” See Am-Pro Protective Agency Inc., 281 F.3d at
1238-1240. The undisputed record offers absolutely no support for a finding of a willful Order
violation or a specific intent to injure Respondents. See supra pages 14-19 (discussing
Respondents’ accusations of bad faith).
3. Complaint Counsel, In Fact, Acted in Good Faith

To the contrary, the undisputed record evidences that Compléint Counsel acted in good
faith. These facts are fully detailed in the Declaration accdmpanying our Supplemental
Response, which are incorporated herein by reference, and briefly summarized as follows.

Complaint Counsel filed and served the non-public version of the Motion for Partial
Summary Decision and its exhibits to Respondents and the Office of the Secretary in hard copies
and via email. See Compl. Counsel’s Supp. Resp., Attach. B at 3, 6-9. Complaint Counsel
employed this manner of filing and service previously without any objection or comment from
Respondents or the Secretary. Id. at § 13. The fact that the same manner of service was used
here provides clear assurance of regularity and the absence of malicious intent. |

We very clearly advised the Secretary and Respondents of the manner of service in our
Certificates of Service and emails. Id. at § 1, 9-10, 12. This fact clearly evidences our good
faith. If there had been a nefarious plot to post non-public material online, the plotters would
hardly have been expected to immediately broadcast this plot to fhe opposing party and the

Secretary by sending them simultaneous emails and Certificates announcing the plot.
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Complaint Counsel submitted the filing to the Secretary in CD-ROM format as well, as
required by RULE 4.2(c)(3). Id. at § 5. This clearly evidences that Complaint Counsel sought to
comply with the RULES.

Complaint Counsel took many reasonable precautions to comply with legal requirements
and prevent the inadvertent disclosure of designated non-public material. Complaint Counsel '
marked the hard copy of the Motion, each bound volume of exhibits thereto, and the statement of
facts accompanying the Motion, as “SUBJECT TO PROTECTIVE ORDER” By typing thié
legend on those documents’ respective cover pages. Id. at Y 4; see also RULE 3.45(e). As with
the hard copies, the electronic files of the Motion, each exhibit volume cover page, and the
statement, were marked “SUBJECT TO PROTECTIVE ORDER.” Compl. Counsel’s Supp.
Resp., Attach. B at § 7. The electronic files of the six exhibit volume cover pages bearing this
notation were attached to separate emails containing one or more exhibits from that particular
volume. Id. at 7. These emails were transmitted at approximately the same time. See id. at Ex.
3 (showing time of transmission as approximately 4:44pm EST). The text of all of the emails
identified the nature of the Motion, stated that the exhibits were attached in separate electronic
files, stated that these documents were submitted for filing with the Secretary, and further
identified the attached electronic files by exhibit volume, number, and/or name. Id. at § 8.
These facts further evidence that Complaint Counsel transmifted these materials aS a set,
identified them as non-public, and sought to comply with the RULES and respect the non-public
designations of documents, irrespective of the merits of those widespread designations.

Additional facts relating to Complaint Counsel’s Motion for Partial Summary Decision

evidence our good faith. Before the website posting occurred, we prepared a public version of

i
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the Motion and its exhibits, and served this version upon Respondents, and filed it with the
Secretary, both electronically and in hard copies. Id. at §15-17. These facts again illustrate our
good faith compliance with the RULES pertaining to documents containing deéignated non-public
material. The record is replete with other instances in which Complaint Counsel, including the
person responsible for the filing of the Motion exhibits, have redacted information and
>documents designated as non-public by the parties and filed public versions of filings with the |
Secretary.

During this time, over a period of fifteen days, Respondents did not contact Complaint
Counsel concerning the emailing of non-public documents to the Secrétary or move for an in
camera Order. Id. at q 14.

Thereafter, in mid-February, two weeks after the service of our non-public Motion and
exhibits, the Secretary’s Office posted the non-public versions of the exhibits, having deleted the
public versions. Compl. Counsel’s Supp. Resp., Attach. B at § 22. Respondents have attributed
these acts to Complaint Counsel with rhetorical flourishes, but the record does not support their
empty rhetoric or their suggestions that the Motion exhibits were intentionally posted at the
specific direction of Complaint Counsel. Complaint Counsel discovered the website posting on
February 17, 2005, at around 2:45pm. Id. at § 19.

Complaint Counsel acted promptly to request removal of the noﬁ-public documents from
the web site and to preserve evidence related to the posting once it realized the posting had
occurred. On his own initiative, a member of Complaint Counsel reviewed the online docket,
saw the website posting of exhibits, and immediately called the Sec'retary’s Office to express

concern that designated non-public materials appeared to be present on the website. Id. at § 20.
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Complaint Counsel requested the removal of the designated non-public materials. Id. at  21.
Complaint Counsel told the Assistant Director of the FTC Division of Enforcement of this web
posting before that supervisor conveyed that he had been advised tlat the posting had occurred.
Id. at § 23; id. Attach. C at § 7. Complaint Counsel and staff took immediate action to preserve
evidence pertinent to the website posting. Compl. Counsel’s Supp. Resp., Attach. A (Kapin
Decl.) at § 10, 12, 17; Attach. B at q 25, 30-32; Attach. C at § 11-13. All of these actions
evidence the good faith intent of Complaint Counsel to honor the confidential designation of
documents rather than some nefarious plot to publish those documents.

The record evidence amply demonstrates that Complaint Counsel acted openly and in
good faith. We handled the electronic filing and service of the Motion and its exhibits in the
manner previously employed in this matter without any previous or contemporaneous objection
or comment from Respondents or the Secretary’s Office. Complaint Counsel found the website
posting and acted promptly to remove posted material and preserve the record. The facts show
that Complaint Counsel took numerous steps to comply with the RULES OF PRACTICE and to
guard against inadvertent disclosure of information, steps that regrettably were not successful.
The undisputed facts do not demonstrate willful defiance of the RULES or this Court. Nor do they
establish the “callous disregard of a party’s obligations” that Respondents argue is present here.

C. Respondents Have Failed to Establish Harm

Respondents have the burden to establish some harm that can be cured or compensated.
They do not, however, even attempt to meet their burden, relying on an unfounded supposition
that “the foul is the harm.” Resp’ts’ Mot. at 27. This supposition does not establish specific

injuries due to Complaint Counsel’s conduct that may be compensated or harm that otherwise

{
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may be cured. See Go-Video, 10 F.3d at 695 (vacating civil contempt order because
complainants failed to establish actual loss for injuries resulting from non-compliance with
protective order).” Moreover, as a threshold issue, and as a predicate to proving contempt,
Respondents must establish that Complaint Counsel failed to comply with a clear, specific,
definite Order of the Court. See United States v. Ramirez, No. 02-50538, 2004 WL 500992, at
*1 (9" Cir. Mar. 12, 2004) (stating that “a clear and definite order” is required for criminal
contempt); see also In re Dyer, 322 F.3d 1178, 1190-91 (9" Cir. 2003) (“The moving party has
the burden of showing by clear and convincing evidence that the contemnors violated a specific
and deﬁnitev order of the court.”) (civil cor;tempt). Pursuant to Commission precedent, the Rules
governing in camera treatment, and not the provisions of the Protective Order, épply to the
offering of evidence in motions for summary decision or in administrative hearings.
Accordingly, the proper inquiry regarding whether Respondents have established the harm
caused by the website posting requires a determination concerning whether those documents
would have ultimately become part of the public record after summary decision or trial.

As discussed below, because of the presufnption in favor of public hearings and
Respondents’ heavy burden to establish entitlement to in camera treatment, Respondents have
failed to establish that the documents at issue would have been withheld from the public record.
As such, they have failed to show that al clear and specific Order of the Court has been violated

or that they have actual loss for injuries resulting from the alleged noncompliance.

PFurther, as discussed below, Respondents’ submission of a declaration that recites
phrases from in camera treatment cases without adequate supporting facts or even a showing of
personal knowledge on the part of the declarant, does not establish harm. See infra pages 32-60.

; .
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1. The Protective Order Does Not Clearly Govern
Documents “Offered Into Evidence”

The Court’s Protective Order in this matter “governs the disclosure of information during
the course of discovery.” Protective Order at 10, § 11. Discovery closed in this matter before the
events that gave rise to this dispute. The posting of the information at issue was not “during the
course of discovery.” It occurred weeks after Complaint Counsel served and filed its Motion for
Partial Summary Decision and exhibits thereto, offering those materials in evidence in support of
its dispositive summary decision motion.

Commission precedent holds that information or documents included in or attached to
motions for summary decision are “offered in evidence” and accordingly no longer subject to the
Protective Order. As explained by the Commission, “[t]he use of confidential information or
documents in filings related to a ruling on the merits of the case‘is the same as offering them in
evidence, because any documents or information so used may be relied on in deciding the case.”
In re Trans Union Corp., Docket No. 9255, 1993 FTC LEXIS 310, at *4 (Nov. 3, 1993). Asa
result, the Commission concluded that the respondent in Trans Union “should have sought in
camera treatment with appropriate justification when it filed, designated as confidential, its
memorandum opposing summary decision and related maten'als.f’ Id. at *5. Pursuant to Trans
Union, when Complaint Counsel served the non-public version of its Motion for Partial
Summary Decision and supporting exhibits via email on January 31%, marked as subject to the
Protective Order as required by RULE 3.45(e), Complaint Counsel placed Respondents on notice

that it was “offering into evidence” numerous documents Respo‘ndents previously had marked as
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confidential for purposes of discovery. As documents “offered into evidence” are presumed to
be public unless the party seeking confidentiality establishes that the documents meet the more
sﬁingent in camera treatment, infra pages 32-34, Respondents had a re;sponsibility to filea
motion for in camera treatment promptly to ensure the confidentiality was maintained.”® See,
e.g., Inh re Dura Lube Corp., 1999 FTC LEXIS 255, at *9 (instructing Respondents to file
motion); In re Trans Union, 1993 FTC LEXIS 310, at *4-5.

The Protective Order, on the other hand, clearly does not apply tQ the 6ffering of
evidence. By its express terms, this Order “does not constitute an in camera order as provided in
Section 3.45 6f the Commission’s Rules of Practice, 16 C.F.R. § 3.45.” Protective Order at 10,
9 11. And, generally, in Commission casés, protective orders do not regulate the submission of
evidence. See, e.g., Detroit Auto Dealers Ass’n, Inc., Docket No. 9189, 1985 FTC LEXIS 90,‘ at
*3 n.5 (June 7, 1985) '(removin‘g confidential designation from documents, and stating: “The
stringent standard for obtaining in camera treatment is set forth in Bristol-Meyers Co., 90 F.T.C.
455, 456-57 (1977). A pretrial protective order, by contrast, is primarily used to encourage
production of documents during discovery . . . its main purpose is to insure confidentiality of

lawyers’ litigation files . . . .”). The Protective Order in this matter was entered to guard “against

0Thus, Trans Union does not obviate RULE OF PRACTICE 3.45(e) or the Protective Order
itself, as Respondents suggest. Rather, RULE 3.45(e) is designed to give the parties notice, by
marking documents as subject to the protective order, that information covered by the protective
order is being used as evidence and will lose its confidential status absent an order for in camera
treatment. The marking then provides the other party the opportunity to seek in camera
treatment within a reasonable period of time. In this case, fifteen days passed before the
materials were posted on the website, providing a sufficiently-reasonable time for Respondents to
seek in camera treatment. In contrast, RULE 3.45(b) provides that a third party whose
confidential materials are being used must receive 10 days notice the materials are being “offered

into evidence” so that the third party may seek in camera treatment.
i
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improper use and disclosure of confidential information,”and therefore provides that “[d]iscovery
[m] aterial . . . shall be used solely by the [p]arties for the purposes of this [m]atter, and shall not
be used for any other purpose, including without limitation any business or commercial purpose.”
Protective Order at 1 (preamble), 4 1. There is absolutely no evidence in the record that the
exhibits were used for any improper purpose, such as commercial advantage, by Complaint
Counsel. We used the documents for a clearly authorized purpose, as evidence supporting a
motion for summary decision, and sent the documents to Respondents and the Office of the
Secretary. Two weeks later, regrettably, the website posting occurred.”’ Our submissién of these
documents does not provide the necessary factual predicate for contempt because the Protective
Order does not clearly apply to the offering of evidence.
2. There is a Presumption in Favor Of Public Hearings

Respondents’ Motion further relies on an assumption of secrecy that sharply conflicts
with the presumption of open administrative proceedings. FTC. adjudicative proceedings should
be open and on the public record. The rule of open proceedings and public records in FTC
administrative adjudication—which holds that papers filed in a matter, and upon which the
matter is resolved, shall be open to all for inspection, unless covered by an in camera order—is
one of long standing. See generally Griffith Hughes, Inc. v. FTC, 63 F.2d 362, 363 (D.C. Cir.
1933); In re Crown Cork & Seal Co., 71 F.T.C. 1714, 1967 FTC LEXIS 128 (1967); In re H.P.

Hood & Sons, Inc., 58 F.T.C. 1184, 1961 FTC LEXIS 368 (1961).

21 As discussed supra, there is ample evidence in the record that this posting did not occur
as the result of Complaint Counsel’s bad faith, or solely due to acts performed by, or at the

direction of, Complaint Counsel.
f
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In fact, the Commission has recognized that “there are peculiarly pressing reasons for
holding all aspects of adjudicative hearings open to the public gaze.” In re H.P. Hood & Sons,
58 F.T.C. 1184, 1961 FTC LEXIS 368, at *6. These reasons involve “the deterrent effect of
public proceeding upon potential violators.” Id. More important, however, is “the fact that the
public record of past proceedings serves as a guide to the Bar and other professions who are
called upon to advise the business community of this country in trade regulation matters.” Id. at
*6-7; see also In re Crown Cork & Seal Co., 71 F.T.C. 1714, 1967 FTC LEXIS 128, at *2
(stating principle that “those seeking instruction and guidance should have access to the
testimonial and documentary evidence upon which our decisions rest”).

As a result, there is a strong presumption that the public should have access to the record
underlying the Commission’s adjudicative proceedings. See id.; see also In re Detroit Auto
Dealers Ass'n, Inc., 1985 FTC LEXIS 90, at *3. Thié presumption extends “to any document
filed in the record of an adjudicative proceeding, including not only the evidentiary record of
documents admitted in evidence and the trial transcript but also pleadings, motions, orders,
prehearing conference transcripts, and briefs.” Detroit Auto Dealers Ass'n, Inc., 1985 FTC
LEXIS 90, at *3 (removing Respondents’ designaﬁon of documents as confidential).

Respondents’ assumption of secrecy stands in sharp contrast to the nature of the affected
documents, discussed in detail below, and the long-established public nature of administrative
proceedings such as these. Respondents’ zeal for secrecy, reflected in their designation of nearly
their entire document production as “restricted confidential,” must be weighed against not only

the evidence underlying this dispute, but the public’s right to know.
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3. Respondents Fail to Demonstrate the Documents at Issue Meet the
Standards for In Camera Treatment

Given the presumptions in favor of holding all aspects of adjudicative hearings, including
the evidence considered, open to public examination, the Commission has set forth stringent
stan&ards and required litigants to satisfy a heavy burden in order to shield evidence from .the '
| public record. See, e.g., In re Hoechst Marion Roussel, Inc., Docket No. 9293, 2000 FTC LEXIS
157 (Nov. 22, 2000); In re General Foods Corp., 95 F.T.C. 352, 353 (1980). RULE 3.45(b)
governing in camera orders states that evidence may be placed in camera “only after a finding
that its public disclosure will likely result in a clearly defined, serious injury” to the party
requesting in camera treatment. RULE 3.45 states that this finding shall be based upon the
standard aﬁiculated in H.P. Hood, and Bristol Meyers Co., as modified by General Foods.

These cases and their progeny establish many important principles. First, proponents
must estﬁblish that the information concerned is “sufficiently secret” and “sufficiently mateﬁal”
to its business that disclosure would result in “serious competitive injury.” In re Dura Lube
Corp., 1999 FTC LEXIS 255, at *5-6. In Bristol—Myers, the Commission outlined six factors to
be weighed when determining materiality and secrecy: (1) the extent to which the information is
known outside the applicant’s business; (2) the extent to which the information is known by
employees and others involved in the applicant’s business; (3) the extent of measures taken by
the applicant to guard the secrecy of the information; (4) the value of the information to the
applicant and its competitors; (5) the amount of effort or money expended by the applicant in
developing the information; and (6) the ease or difficulty with which the information could be

properly acquired or duplicated by others. In re Bristol-Meyers, 90 F.T.C. at 456-57.
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Under Commission caselaw, “the phrase ‘trade secrets’ is primarily limited to secret
formulas, procésses, and other secret technical information.” In re General Foods Corp., 95
F.T.C. at 352 (emphasis added). The caselaw distinguishes between these secrets and “ordinary
business records,” stating that motions to apply in camera treatment to “secret formulas” should
be considered “sympathetically” while the latter should be “looked upon with disfavor. See In re
H.P. Hood & Sons, 58 F.T.C. 1184, 1961 FTC LEXIS 368 at *13. Examples of ordinary
business records include “customer names, prices to certain customers, costs of doing business
and profits.” Id. Significantly, the Commission has recognized that businesses might want to
keep this information conﬁdenﬁal, but has concluded that “the probability of a concrete injury
resulting from the disclosure of these documents cannot be inferred from the nature of their
content nor from the mere fact that respondent prefers to keep them confidential.” Id. In fact,
the Commission has emphasized that requests to seal relevant evidence of this type should only
be granted “in exceptional circumstances upon a clear showing that an irreparable injury wﬂl
result from disclosure.” Id. at ¥13-14.

Movants may not justify in camera treatment based upon “mere embarrassment” or
because competitors are “extremely desirous” to possess the information for business reasons.
Id. at *14. The Commission has recognized that if the information at issue is already publicly
available, then disclosure does not result in a competitive disadvantage. See In re Textron Inc.,
Docket No. 9226, 1990 FTC LEXIS 282, at *6-7 (July 17, 1990). The Commission has declined
to grant in camera status to information that is older than two and half years old and there is a
presumption against granting in camera status to information that is three or more years old. See,

e.g., In re Dura Lube Corp., 1999 FTC LEXIS 255, at *9; In re General Foods Corp., 95 F.T.C.

7
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at 353; In re Crown Cork & Seal Co., 71 F.T.C. at 1715.

Finally, an applicant may not rely upon conclusory statements or general averments in
order to carry their heavy burden to keep information from the public record. See In re Hoechst
Marion Roussel, 2000 FTC LEXIS 157 at *2-3. Instead, the person seeking to justify in camera
treatment must have personal knowledge of the facts and issues discussed and must use the most.
specific information available rather than speculative inferences. See id.; In re Bristol-Myers, 90
F.T.C. at 457. Declarations couched in general terms or of a mere “precatory character” are
insufficient. See Hoechst Marion Roussel, 2000 FTC LEXIS 157 at *3-4.

Respondents fail to sustain their heavy burden in justifying withholding information from
the public record. As discusned in detail below, Respondents present superficial conclusions,
omit material facts, misstate the nature of certain information at issue, and assert that information
1s sensitive, notwithstanding the publicly-available nature of much information, or its age.
Moreover, as further discussed below, Respondénts’ declaration and conclusory chart, submitted
with their Response to Orderv to Show Cause, simply parrot the Commission standards for in
camera treatment, and present superficial conclusions that the information at issue is confidential
and that its disclosure would result in clearly defined, serious injury. Respondents do not explain

how and why these standards apply to the precise facts relating to the information at issue.?

2 A5 Respondents maintain that the exhibits discussed in the following Sections are
properly designated as “restricted confidential” or “confidential,” and marked their Motions in
their entirety with brackets, out of an abundence of caution, we are marking many portions of the
following Sections with braces and bold font. In so doing, we do not intend to represent that
these materials were properly designated as non-public; we merely denote these Section as being
subject to Respondents’ designations.

7
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a. Posting of Exhibit 11 Cannot Result
in a Clearly Defined, Serious Injury

Exhibit 11 to Complaint Counsel’s Motion for Partial Summary Decision® is Corporate
Respondents® Response to Complaint Counsel’s First Set of Interrogatories, which contains
i_nforr’nation concerning the formulation of the challenged products. This document does not
warrant in camera treatment because the contents and origins of the challenged products are not
secret, és Respondents maintain. Aside from the very large volume of information available to
the public concerning the formulations for the challenged products, Respondents have failed to
i)rotect their formulations in this case. This document was not properly marked as “restricted
confidential,” as indicated by the external marking on the document, Respondents have attached
numerous product formulations as exhibits to an undesignated deposition transcript, and
Respondents failéd to timely object to the disclosure of Exhibit 11 on the public record.

i. Respondents’ Product Formulations Are
Not Secret or Fully Confidential

With respect to the actual content of the product formulation information for the
challenged products, Respondents have failed to show that these formulations are entitled to in
camera treatment. Respondents did not even attempt to address this issue in their Motion, which
simply assumes that these formulation are secret. Respondents’ Response to Order to Show
Cause does little more. It presents a sworn declaration averring that “the product formulation
information is not known outside of Respondents’ business, except by the companies [that]

manufacture the products,” and argues that the Court should infer a clearly defined, serious injury

~ PCitations to the exhibits submitted with Complaint Counsel’s Motion for Partial
Summary Decision are identified herein with the following citation form: “MSD Ex.”
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from “the nature of the documents themselves.” See Resp’ts’ Resp. to Order to Show Cause at 6
& Fobbs Decl. at 1 6. As discussed below, the fact that REDACTED
I does not make it so.

Respondents’ “top secret” formulations are not fully secret and their contentions and
arguments concerning the supposed secrecy of these formulations are not fully apcurate, to put it
mildly. A review of the information that is available to the public reveals that a great deal of
information regarding the origins and content of the product formulations may be gained from
public sources, including Respondents’ product labels, advertisements, publicly-available
documents (including scientific studies and an undesignated deposition transcript exhibit), or
through examination of the products themselves.

Respondents argue that “[i]t is difficult to imagine information more ‘secret’” than their
product formulations. See id. at 8. This is hyperbole, not fact. Consider, first, Respondents’
“restricted confidential, attorney eyes only” formulation for Pedialean, which appears in the
Interrogatory Respon&e exhibit as follows:

REDACTED
1
1
/
/
I
/

1
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According to Respondents, this is “top secret,” “highly sensitive commercial
information.” Under the terms of the Protective Order, counsel for Corporate Respondents was
required to certify this information as “confidential” in good faith, see Protective Order at 5, q
2(b), and Respondents did put a “restricted confidential” notation on tilis page, which was part of
an Interrogatory Response stamped “PUBLIC DOCUMENT.” Leaving aside Respondents’
improper designation of their discovery response, which we discuss infra pages 45-47,
REDACTED

/!

/ The Pedial.ean package contains the

following data:

Supplement Facts
Ages 6-10

Serving Size: 2 capsules
Servings Per Container: 60
Ages 11-16

Serving Size: 3 capsules
Serving Per Container: 40

Amount Per % Daily

Capsule Value
Pediatropin 500mg T
Proteinophallus Rivieri / Araceae '
(tuber) extract

t Daily value not established
Other Ingredients: rice flour

See Ex. A hereto (product packaging). Simply put, Respondents’ vaunted “trade secret” for
PediaLean, their purportedly “top secret,” “highly sensitive commercial information,” consists of

REDACTED Respondents have gravely
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abused the Protective Order in this matter by marking the product formulation as “restricted
confidential.” They have compounded their offense by repeatedly advising the Court that this
information was highly confidential—most recently, in response to the Court’s rocent Order for
Respondents to Show Cause—REDACTED No Pedialean
“trade secrét” was disclosed on the FTC website. That Respondents would hurl accusations of
bad faith at Complaint Counsel based on such an improper “good faith” designation defies
comprehension.

Much information concerning Respondénts’ other purported “trade secrets” is likewise
available to the public. With respect to the “fat burning” topical products, Dermalin, Cutting
Gel, and Tummy Flattening Gel, as discussed below, Respondents have disclosed substantial
information regarding the product formulation while retreating behind the cover of the Protective
Order in this litigation.

Reépondents’ packaging and promotional materials for the topical products do not stop at
general references to “clinical tﬁéls” or scientific substantiation; rather, they widely advertise and
specifically identify: (1) the patent numbers of the publicly-available patents that purportedly
apply to these products; (2) the authors of studies purportedly underlying the products; (3) the
time period in which those stﬁdies appeared; and/or (4) most remarkably, in some instances, the
precise citation references to the scientific substantiation referenced in their ads. See Compl. Ex.
A (Dermalin ad identifying the study authors, their professional affiliations, and the time that the
study appeared); Compl. Ex. C (Cutting Gel packaging disclosing U.S. Patent Nos. 4,525,359
and 4,'588,724); Compl. Ex. F (Tummy Flattening Gel ad referencing clinical studies with precise

citations to studies: “Clin. Ther. Vol. 9 No. 6 1987: 663-69, Obes. Res. Vol. 3 Suppl. 4 Nov.
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1995: 561S-568S”"); MSD Ex. 34, R0035673 (another advertisement with precise citations to |
studies), R0037255 (Tummy Flattening Gel ad referencing U.S. Patent Nos. 4,525,359 and
4,588,724); MSD Ex. 33, R0006724 & MSD Ex. 32, R0009256 (Cutting Gel and Dermalin ads
disclosing U.S. Patent Nos. 4,525,359 and 4,588,724).

‘ Even more information is available to the public. For example, the product packaging for
the topical products clearly identify the product ingredients in the exact, descending order of their
weight in the product. See, e.g., Compl. Ex. C (Cutting Gel packaging).

Additionally, Respondents have made additional information relating to the topical
product formulations available to the public during discovery in this proceeding. In examining
Complaint Counsel’s medical experts during depositions in this matter, Respondents used copies
of these medical doctors’ expert reports as deposition exhibits. Included in these reports, and
attached as exhibits to the transcripts, were many studies relied upc;n by Respondents, even
including a summary of aminophylline gel absorption studies that was written by Respondent
Mowrey himself. Significantly, there is no indication in the record that Respondents instructed
the court reporters to restrict access to the deposition transcripts, with their appended exhibits.”*
If Respondents had properly safeguarded the information relating to their pfoduct formulations,
they would have fully designated the depositions and their exhibits as non-public information.
Cf. In re Hoechst Marion Roussel, 2000 FTC LEXIS 138, at *6 (Sept. 19, 2000) (citations

omitted) (noting that extent of measures taken to guard secrecy of information is relevant to in

2Respondents asserted that entire depositions of their fact witnesses were confidential,
yet they failed to apply this designation to depositions of our medical experts.
{
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camera determination). They did not.”> With this information, the other information that
Respondents have chosen to advertise to the pl}blic, and other publicly-available documents
relied upon by Respbndents as substantiation that are indisputably available to researchers, the
public has a great deal of information concerning the formulation of these challenged products.
The formulations are not “secret”; Respondents ha;/e given the public a clear road map to them.
Indeed, with respect to several other challenged products, the actual formulation documents at
issue were attached to a deposition transcript not designated as subject to the Protective Order.
See infra pages 42-43.2

The cynical approach that Respondents have taken in designating information relating to
the topical product formulations as “restricted confidential” in this matter is evident from how
Respondents have treated the studies cited as substantiation for these products. In advertising
their products to consumers, Respondents have advertised studies and have specifically identified
where they may be found. See Compl. Ex. F; MSD Ex. 34, R0035673. Yet, when it came time
to produce these studies to Complaint Counsel, Respondents marked them as “RESTRICTED

CONFIDENTIAL - ATTORNEY EYES ONLY - FTC DOCKET NO. 9318.” See Ex. B hereto

»Indeed, while Respondents pilloried Complaint Counsel’s medical experts, decrying
their purportedly improper use of designated non-public information, they even placed the
transcripts of those experts’ depositions on the public record. See supra pages 14-15 (discussing
prior Protective Order disputes). Although the transcripts do not specify the product
formulations, information concerning the formulations are exhibits to the non-designated
transcripts, which are not subject to the Protective Order and thus are available to the public.

2From these publicly-available and/or publicly-touted sources, the product labeling, and
physical examination of the products themselves, it is reasonable to conclude that competitors,
private laboratories, consumer labs such as ConsumerLab.com, or other third parties can
ascertain the formulation. As for Respondents’ statements relating to “irreparable harm,”
Respondents deliberately overlook the fact that the law affords remedies for the unlawful
commercial exploitation of intellectual property rights.

¥

40



(front pages of designated non-public studies cited in ads, accompanied by illustrative ad
containing citations to those studies in the lower left hand comer) (arrows added). Here, in these
proceedings, Respondents insist that their product information is secret—because they say so.
As Exhibit B illﬁstrates, Respondents are employing a double standard, designating their
publicly-touted product information as “highly confidential,” “secret” informatiqn. This double
standard typifies Respondents’ cynical use of the Protective Order as shield\ and sword against
Complaint Counsel. As discussed above, Respondents” open and widespread disclosure of
substantial, specific information relating to the formulation for the topical products establishes
that Respondents have not maintained their product information as se\cret information.

Finally, Respondents’ formulations for Anorex and Leptoprin aré not, in fact, secret. As
discussed below, the material portions of these formulations have been widely disclosed to the
public, Respondents have failed to mark deposition transcripts containing.the formulation
documents for these producfs as non-public or subject to the Protective Order, and the
information is not “highly sensitive commercial .inform.ation.”

The active ingredients of Anorex and Leptoprin are acetylsalicylic acid, caffeine, and
ephedra. The packaging for these ephedra-based products publicly identifies theée ingredients as
the active ingredients, and specifically and publicly identifies the precise amount of each active
ingredient that is contaihed in each capsule of the prbduct—324mg of acetylsalicylic acid, 200mg
of caffeine, and 20mg of ephedra. The product packaging also specifically and publicly identifies
the amounts of other, inactive, ingredients, such as calcium (264mg) and Vitamin B6 (25mg). A

few inactive ingredients are not specifically identified by weight, but the total weight of those
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ingredients (445mg) is readily apparent once the active ingredients are subtracted.”’
REDACTED

1 : See MSD Ex. 11, Ex. A. The weight vof a few inactive ingredients is not “highly
sensitive commercial information”; indeed, DSHEA does not even require that this information
be disclosed to consumers, who actually ingest the substances.

Furthermore, as previously noted, the product formulations for Anorex and Leptoprin,
indeed, the very documents at issue here, are included as part of an exhibit to a expert deposition
that Respondents conducted and failed to designate as non-public. \I<1e to the acis of
Respondents” counsel, who caused the documents to be included as a deposition exhibit,
Respondents have made the very documents at issue here with respect to PediaLean, Anorex, and
Leptoprin, available to the public. The public can access the product formulation information
through the simple expedient of obtaining the deposition transcript and its exhibits, which were
not designated as non-public or otherwise subject to the Protective Order. The formulations for
Anorex and Leptoprin are hardly “top secret,” as Respondents maintain.

The formulations for Anorex and Leptoprin are also not “highly confidential,” “highly
sensitive commercial information” for another reason—the U.S. Food and Drug Administration

has determined that dietary supplements containing ephedrine alkaloids present an unreasonable

2"Federal law requires that the ingredients be listed in the exact, descending order of their
weight in the product. See 16 CF.R. § 101.36(b)(3)(iv)(c)(2) (imposing requirement that dietary
supplement ingredients be clearly disclosed in this fashion). REDACTED
1 :
/I |
1
I
I
1
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risk of illness or injury, and has instituted a ban on sales of dietary supplements containing

ephedra.”® According to their discovery responses, REDACTED

See MSD Ex. 11 at 9. This presumably would

include the ephedra-based versions of Anorex and Leptoprin that are challenged in this matter.

REDACTED

1 See MSD Ex. 15 at 5. REDACTED

1 |

/! See id. Under Commission precedent, Respondents must make a

clear showing that “the information concerned is sufficiently secret and sufficiently material to
[its] business that disclosure would result in serious competitive injury.” In re Volkswagen, Inc.,
103 F.T.C. 536, 538 (1984). Respondents cannot lawfully sell these products in the United
States,?” and they cannot suffer clearly defined, serious injury from the disclosure of their

formulations, which are already accessible to the public.®

%See generally Sales of Supplements Containing Ephedrine Alkaloids (Ephedra)
Prohibited, available at http.//www.fda.gov/oc/initiatives/ephedra/february2004 (publishing text
of final rule, final rule summary, press release, and documents related to regulatory action).

»Respondents’ recent Response to Order to Show Cause states that REDACTED
REDACTED ' but this appears'to be inconsistent
with the statements in their own Interrogatory Response relating to their REDACTED
REDACTED
it See MSD Ex. 11 at 9.

3'Respondents might argue that the FDA’s determination may be subject to change in the
future, but the mere possibility that FDA would reconsider the ephedra ban provides only
speculative, inadequate grounds for concluding that ephedra-based formulations are “highly
sensitive commercial information.” A Lanham Act case involving Respondent Friedlander
illustrates this principle. Cf. PDK Labs, Inc. v. Friedlander, 103 F.3d 1105, 1112 (3d Cir. 1997)
{
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ii. Respondents Have Not Guarded the
Formulations In This Matter

Aside from the public disclosures of product formulation documents, many étudies and
other substantiatioﬁ underlying the product, and the precise quantities of ingredients and the
order of ingredient concentrations, Respondents have further failed to guard their product
formulations as “secret” in this matter, by marking Exhibit 11 as a public document and failing
to timely object to its disclosure on the public record.

As discussed supra page 15, Respondents argue that Complaint Counsel improperly
omitted to identify this document in our Supplementdi Response as having been designated as
“restricted confidential,” and that the lack of an identification was, by itself, conterhptuous
conduct. See Resp’ts’ Mot. at 18-19. This is a pernicious half-truth. It is true that Complaint
Counsel did not identify Exhibit 11 as a non-public document—for the very simple reason that
Exhibit 11 bears, quite prominently, on its cover page, the following notation in boldface, capital
letters: “PUBLIC DOCUMENT.” See MSD Ex. 11 at 1. Respondents did not disclose this
f/'act in their Motion, for tactical reasons known only to them. See Resp’ts’ Mot. at 19.

Respondents chose to label their Response to Complaint Counsel’s First Set of
Interrogatories as a “PUBLIC DOCUMENT.” The RULES OF PRACTICE, which do provide for
the labeling of documents, do not require that parties file responses to Interrogatories, unlike

responses to Requests for Admissions. Compare RULE 3.32(b) with RULE 3.35(a)(2).

(concluding that appellee Friedlander had no standing to sue appellant, a retailer, under Lanham
Act’s false advertising provision because he did not presently sell a product that competed with
appellant’s products: “Although a future ‘potential for a commercial or competitive injury’ can
establish standing . . . Friedlander’s hopes of eventually obtaining FDA approval and selling a
retail weight loss product are too remote at this stage to confer standing . . . .”).

1l
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However, it reasonably appears from the face of this document that Respondents labeled their
Response to provide guidance concerning whether it may be placed on the public record.
Complaint Counsel submitted this Response on the public record as part of the public version of
our exhibit volumes, as Respondents’ cover page notation “PUBLIC DOCUMENT” reasonably
contemplated.

Review of the Response, stamped as a “PUBLIC DOCUMENT,” reveals that Corporate
Respondents placed an inconspicuous, un-bolded designation of “Restricted Confidential,
Attorney Eyes Only” inside the document, next >to their answer to Interrogatory 3, which
requested a description of the composition of the challenged products. See MSD Ex. 11 at 5.

An exhibit in Corporate Respondents’ Response containing the product formulations was marked
as restricted confidential material, see id. Ex. A, but the staff did not.note these intémal
designations when the Motion exhibits were prepared and filed.”® We relied on the “PUBLIC
DOCUMENT” notation present on the cover page of Corporate Respondents’ Response. Both
the Protective Order and the RULES OF PRACTICE indicate that the parties may rely on the
desi-gnations placed on the cover page of a document, such as that appearing on Respondents’

Interrogatory Response. See RULE 4.2(c)(2) (“The first page of the paper original of each

3'Respondents briefly observe in their Response to Order to Show Cause that ourMotion
to Compel omitted product formulation information. This observation is irrelevant. Our actions
do not bring Respondents’ Interrogatory Response into compliance with the provisions of RULE
4.2 or the Protective Order. See RULE 4.2(c)(2) (“The first page of the paper original of each
document shall be clearly labeled either public . . . or confidential.”); Protective Order at 5, § 2(b)
(requiring that “restricted confidential” documents must bear “such legend on each page of the
document”). The Motion to Compel involved far fewer pages of exhibits than the Motion for
Partial Summary Decision. As the latter Motion was potentially issue-dispositive, we presented
Respondents’ Answers and discovery responses in their entirety, to avoid any inference that we
were relying on an incomplete record—as Respondents have done in claiming that Exhibit 11
was designated as non-public.
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document shall be clearly labeled either public . . . or conﬁdential.”); see also Protective Order
at 5,  2(b) (requiring that “restricted confidential” documents must bear “such legend on each
page -of the document”). If this document was truly “highly confidential,” it should not have
borne the “PUBLIC DOCUMENT” notation.

It is no defense that Corporate Respondents marked internal portions of their Response
as “restricted conﬁdential,” because the RULES OF PRACTICE and the Court’s Protective Order
do not contemplate or authorize “mix-and-match” documents in which non-public information
is contained in public documents. If Corporate Respondents had properly prepared a public
version of their Response to avoid disclosure of their product formulation information, they
would have redacted the product formulation information entirely—éubmitting a blank Exhibit
A in lieu of the submitted formulation information—and submitting a separate, non-public
| version of that pleading as well. See RULE 4.2(c)(2). Corporate Respondents did not follow

that procedure, and their angry, belated effort to attribute their own failings to Complaint
Counsel is unjustified. The staff reasonably relied on Respondents’ designation of their
Interrogatory response as a “PUBLIC DOCUMENT” in the filing of Exhibit 11.

Exhibit 11 is the only exhibit that Respondents now characterize as “restricted
_confidential” that Complaint Counsel attached to the public version of the exhibits to the
Motion for Partial Summary Decision. As previously discussed, Complaint Counsel
reasonably relied on Corporate Respondents’ cover designation of their Interrogatory response

asa “PUBLIC DOCUMENT” in the filing of Exhibit 11. See RULE 4.2(c)(2); see also
Protective Order at 5, § 2(b). Respondents did not timely object to the fact that this material

was presented in a document for public filing. Leaving aside the facts that Corporate

[
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Respondents’ Response was marked as public, was not properly redacted, and was not
marked as “restricted confidential” on each page, Respondents’ failure to ij ect at the time
they first received our public filing, over five weeks ago, constitutes a thorough waiver of any
objection.*

From the unambiguous external marking on the document, Respondents’ failure to
timely object to its disclosure on the public record, and the indisputable facts indicating that a
great deal of information relating to the purportedly “top secret” formulations of the challenged
products is public and that Respondents have made even more formulation information
available to the public during discovery in this matter, Exhibit 11 is not entitled to in camera
treatment and is not properly designated as subject to the Protective Order. lts posting does

not provide grounds for holding Complaint Counsel in contempt.*

b. Posting of Exhibit 15 Cannot Result
in a Clearly Defined, Serious Injury
Exhibit 15 to Complaint Counsel’s Motion for Partial Summary Decision consists of

Respondents’ Supplemental Answers and Answers to Complaint Counsel’s First Set of

32To the extent that documents warrant confidential treatment, Respondents can waive,
through their conduct, that designation just as they can waive attorney-client privilege through
conduct. Subjective intent to waive privilege is not necessary for a waiver to occur; what is key
is the conduct of the privilege holder. See, e.g., PAUL R. RICE, ATTORNEY-CLIENT PRIVILEGE IN
THE UNITED STATES § 9:19 at 43-44. “The relevant time for rectifying any error begins when a
party discovered or with reasonable diligence should have discovered the inadvertent disclosure.”
Zapata v. IBP, Inc., 175 F.R.D. 574, 577 (D. Kan. 1997). Respondents’ conduct shows that they
did not properly mark their materials, rectify those markings, or timely object to our public
version exhibits, choosing instead to seek belated sanctions for contempt. '

~ PAdditionally, we wish to clarify for the record that Exhibit 11 was cited in our Motion
for Partial Summary Decision papers numerous times. See MSD at 11, 12, 14, 36.
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Interrogatories. Respondents direct their arguments to Exhibit A of their Supplemental
Answers, which is a chart of net gross revenue for the challenged products and REDACTED
advertising expenditures for those products REDACTED The net
gross revenue portion of Exhibit A is essentially an updated version of the document
previously appended as Exhibit R to Complaint Counsel’s Motion to Compel, which also
consists of gross sales of the challenged products REDACTED. Respondents have failed to
establish that placing these documents on the public record would result in a cleaﬂy defined,
serious injury.

Respondents’ assertions concerning these documents are simply insufficient to
establish “clearly defined, serious injury.” Assuming arguendo that this information is as
closely guarded as Ms. Fobbs states in the Declaration submitted by Respondents with their
Response to Order to Show Cause, Ms. Fobbs’ Declaration fails to explain how disclosure
would result in a clearly defined, serious injury. She parrots a phrase from the Dupont matter
asserting that the release of this information “would allow the competitors to construct an
accurate financial model of Respondents’ business to Respondents’ detriment.” Fobbs Deél. 9
16. What she fails to do is explain how this information would actually allow competitors to b¢
able to construct such a model and how that would be detrimental to Respondents. The
exhibits in question relate to six products in a large portfolio of products sold by the Basic
Research family of companies. During the staff’s pre-Complaint investigation, Respondents
produced advertisements, product packaging, substantiation, sales data, and/or other documents
for many products not referenced in the Complaint, including but not limitéd to the following;:

Aprinol, Breast Augmentation Serum, CarboLean, Glucostart, Lip Plumper, Lipopeptide-Y,
!
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Luprinol, MetaBolics Plus, Oxy Caps, Rapid Weight Loss System, Testrogel, ThermAdril,
ThermoGenics Plus Stimulant Free, ThermoGenics Plus Zhi Shi, and Thyrostart. See Compl.
Counsel’s Mot.. to Compel (Dec. 6, 2004) at 3 n.2. Other products that may be the subject of
evidence at hearing to establish the need for broad product coverage in the requested cease-and-
desist Order, include Zantrex 3, Relacor, Estrin-D, Oxydrene, Somnabol, NitroVarin, Strivectin,
Sovage Lip Plumper, and the ephredra-free versions of Anorex and Leptoprin. Because the
sales information at issue only relates to a small number of products, it is extremely unlikely
that disclosure of this information would allow a competitor to construct any model of
Respondents’ business. Disclosure of this sales information, and Respondents’ REDACTED
advertising expenditures REDACTED , for the small
group of products challenged in the Complaint, cannot cause the injury that Respondents
allege.**

Additionally, the financial information contained inside Exhibit 15 and Exhibit R is not
properly characterized as “highly sensitive commercial inforrﬂation,” for numerous reasons.

First, information regarding Respondents’ sales volume is, in fact, publicly available. See Ex C

3*Respondents argue as part of their strained “bad faith” argument, that the financial
information in Exhibit 15 was not relevant to any disputed issue in the Motion for Partial
Summary Decision. See Resp’ts’ Mot. at 19. Respondents deliberately ignore the relevance of
these sales to the issues of commerce and common enterprise, as well as the marketing of the
challenged products. See MSD at 10, 25, 36. They also ignore the fact that other parts of Exhibit
15 were relevant to these issues. Id. at 13, 14. (Exhibit R, similarly, was submitted as part of the
Motion to Compel because it was relevant to Respondents’ marketing activity and the likelihood
that Respondents possessed written marketing materials. See Mot. to Compel at 21 n.20.)

To the extent that Respondents’ characterization of the relevance of our Motion exhibits
improperly bears on the merits of our Motion pending before the Court, we note that, in their
Opposition, Respondents completely failed to controvert the evidence and arguments presented
on the issues of common enterprise or commerce.

; _
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hereto (Dun & Bradstreet summary reports identifying annual sales volumes); see also id.
(printed page from Flyingpointmedia.com, an ad agency that Respondents failed to disclose in
their Initial Disclosures, stating that Basic Research has “grown to a $350 million company,”
that “[flor every $1 spent on marketing, Basic Research is generating $4 in retail sales,” and
providing graph showing return on investment for Internet marketing). Second, as indicated
above, the information regarding advertising expenditures REDACTED
1"
/!
/" MSD Ex.- 15 (Ex. An.2). REbACTED regarding
Respondents’ past advertising expenditures is not “highly sensitive commercial information,”
or even information whose disclosure “would cause substantial commercial harm or personal
~ embarrassment to fhe disclosing party.” Protective Order at 3, § 20. Third, much information
contained in Exhibit 15 and Exhibit R consists of information that is more than three years old
and hence is not entitled to confidential treatment. See In re Dura Lube Corp., 1999 FTC
LEXIS 255, at *9; In re General Foods Corp., 95 F.T.C. at 353; In re Crown Cork & Seal Co.,
71 F.T.C. at 1715. Moreover, this information is more akin to ordinary business records than a
trade secret. See In re Union Oil Co., Docket No. 9305, 2004 FTC LEXIS 229, at *2 (Dec. 1,
2004) (identifying “sales documents” as example of “‘ordinary business records”).

Also, Exhibit 15 bears the notation “PUBLIC DOCUMENT,” again in boldface type, in
all capital letters, on the front page. See MSD Ex. 15. At the bottom of the page, the document
bears a conflicting, italicizgd notation, “ATTORNEY EYES ONLY,” which also appears at the

bottom of other pages. See id. Respondents later submitted an amended version purporting to
i
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correct the designation.. Complaint Counsel exercised caution in deciding to redact Exhibit 15
from the public Motion exhibits, notwithstanding the fact that Respondents’ initial designation
did not comply with the Protective Order or RULES OF PRACTICE. Even if Respondents’ initiél
designation is not viewed as a waiver, it is unjust to hold Complaint Counsel in contempt for
disclosure of material that Respondents ambiguously markqd “both ways” in the first place.

For the foregoing reasons, including the paucity of Respondents’ asserted grounds for
confidentiality, the limited scope of the financial disclosure, the REDACTED nature of many
of the figures, the age of the information, other publicly-available inforrﬁation concerning
Respondents’ sales, and the conflicting nature of the designations on the document,
Respondents should not be permitted to use Exhibit 15 as a weapon in a campaign to try
Complaint Counsel for contempt.

c. Posting of Exhibit 36 Cannot Result
in a Clearly Defined, Serious Injury

Exhibit 36 to our Motion for Partial Sum?nary Decision was an email from a potential
customer produced by Respondents, in which the consumer inquires about the results that he or
she could expect from Leptoprin, with a response from a Customer Service employee. The
email appears to state the questioner’s name or pseudonym - REDACTED and
email address. It does not reveal the address or telephone number of the questioner. This email
is an example of Respondents” promotional activities via email. It is not entitled to in camera
treatment.

Respondents argue, first, that disclosure of this information violates its “formal” privacy

policy, but then appear to backtrack, by stating the posting violated its “internal” privacy policy.
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~ As they do not attach the privacy policy that was disclosed to people submitting questions on the
AG Waterhouse web site during September of 2003, it is impossible to assess what policy was
in fact in place, whether this was a policy disclosed to consumers or an internal policy, and how
consistently Respondents complied with their own f)olicies (as Respondents contacted
consumers to obtain testimonialists for their products).

Respondents also liken the information in the email chain to “patient information.”
This comparison is stretched to say the least. The granting of in camera treatment in North
Texas Specialty Physicians was premised upon the fact that the information at issue contained
“personal financial information” of a medical insurance company’s customers. [n re North
Texas Specialty Physicians, Docket No. 9312, 2004 FTC LEXIS 109, at *6 (Apr. 23, 2004).
The information at issue in Evanston related to “patient demographic, diagnostic, and payment
information” obtained from non-parties. In re Evanston N.W. Healthcare Corp., Docket No.
9315, 2005 FTC LEXIS 27 (Feb. 9, 2005). No such personal information is revealed by
Exhibit 36. REDACTED
I Respondents are not physicians, they do not sell
products requiring a prescription, and certainly they do not have a confidential physician/patient
relationship with consumers seeking informatibn about their products. Respondents’
comparison is ludicrous. This short email chain is more in the nature of a promotional
material containing a customer name or pseudonym. The Commission has held that even
documents revealing entire lists of customer names are ordinary business records and hence in

camera treatment is disfavored. See In re H.P. Hood & Sons, 58 F.T.C. 1184, 1961 FTC
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LEXIS 368 at *13.

d. Posting of Exhibit 42 Cannot Result
in a Clearly Defined, Serious Injury

Exhibit 42 to our Motion for Partial Summary Decision was a single-page balance sheet

REDACTED with four pages of notes. The balance sheet reports REDACTED

1/

/

i See MSD Ex.

42 at 1-2. The accompanying notes remark on REDACTED

I | among other less-
consequential matters. Exhibit 42 is not entitled to in camera treatment, it was not properly
designated as confidential for purposes of this matter, and its posting provides no grounds to
hold Complaint Counsel in contempt or to enter the punitive contefnpt sanctions that
Respondents eagerly seek.

Respondents assumed for purposes of their Motions that Exhibit 42 1s properly
designated as “confidential” and subject to the Protective Order. Such assumptions do not
provide the proper factual predicate for Respondents’ Motions.

More recently, Respondents have argued that Exhibit 42 is “highly confidential because
its release may enable competitors to capitalize on Respondents’ finances and corporate
structure.” Resp’ts’ Resp. to Order for Resp’ts to Show Cause at 11. Respondents insist that

“[t]he combined balance sheet would be valuable to competitors who could use it to create an
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accurate financial model of Respondents’ business.” Id. chart at 3.>° This statement is
materially misleading because it omits material facts relating to corporate changes REDACTED
Exhibit 42 is a REDACTED time capsule. REDACTED
I * 1t
certainly does not reflect their current corporate structure—REDACTED
/! , as discussed in detail in our Motion for
Partial Summary Decision, and discussed briefly below.
REDACTED
1
/l
1
I
1
/i
1

1l

35Respondents also argue that “[t]he information on the combine balance sheet represents
the time, energy, and money spent by Respondents in developing, marketing, and promoting the
challenged products.” Id. Just about any document produced by Respondents could be said to
evidence the expenditure of time, energy, and money. These are not grounds for in camera
treatment.

36 A5 our statement of facts accompanying the Motion for Partial Summary Decision
indicates, Exhibit 42 was submitted as evidence of how Respondents operated as a common
business enterprise in the past, REDACTED . - during the
time period in which the challenged products were marketed and sold. See MSD Statement at 3,

116.
f
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REDACTED
1
1
1

None of the companies identified in Exhibit 42 are even still known by the same names.
REDACTED
I
1/

1

/

1

/

1

1

7 the purposes of
the companies identified in Exhibit 42 have completely changed as well.

Respondents’ characterization of Exhibit 42, and the likely effect of any disclosure on
their business, not only omits to mention thesé dramatic changes in corporate structure and
purpose, but it also fails to disclose the dramatic change in Respondents’ sales of dietary
supplements, and thus the size and nature of their assets and liabilities. Respondents’ sales of
the challenged products have exceeded REDACTED See MSD at 10. Publicly-available

information suggests that Respondents’ enterprise is now a $350 million company. See Ex. C

N
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hereto (printed page from Flyingpointmedia.com).

Exhibit 42 is a faded photograph of REDACTED
REDACTED of firms that ﬁave different names and different functions today.
Respondents do not explain how other ‘entities could capitalize on this information. Certainly,
any insight they would have into Respondents’ business enterprise would be incredibly dated.
As for Respondents’ contention that “[t]he combined balance sheet would be valuable to
competitors who could use it to create an accurate financial model of Respondents’ busingss,”
we are left to speculate why such a model would be desirable—desirability itself being
insufficient to establish grounds for in camera treatment, see H.P. Hood & Sons, 58 F .T.C.
1184, 1961 FTC LEXIS 368 at *14—and how such an accurate model could be built off of a
single-page summary of assets and liabilities of companies that no longer exist in the same
form, a summary balance sheet that does not even appear to segregate or identify particular
assets as belonging to particular entities.

Respondents stamped the document appended to our Motion as “confidential”
REDACTED during the course of the pre-Complaint investigation. Today, in the context of
the current prdceeding, there is no grounds to maintain the confidentiality of this long-discarded
corporate organization, one that merely evidences the manner in which Respondents organized
their common enterprise in the past, during én earlier time period in which the challenged
products were also marketed and sold. Respondents cannot meet the exacting standards
required for in camera treatment of this exhibit, and therefore cannot demonstrate that its
inadvertent posting, in the course of submitting the exhibit into evidence, resulted in any injury,

let alone a clearly defined, serious injury, that provides a predicate for holding Complaint

i
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Cqunsel in contempt of the Commission or this Court.
e. Posting of Exhibit 45 Cannot Result
in a Clearly Defined, Serious Injury

Lastly, Respondents contend that the disclosure of Exhibit 45 to our Motion for Partial
Summary Decision would cause clearly defined, serious injury to Respondents and that the
website posting of Exhibit 45 is grounds to hold Complaint Counsel in contempt. Respondents’
argument is based on their unwarranted and inaccurate REDACTED
7 |
/! These characterizations are inconsistent with the
common sense principle that Respondents’ public marketing activity is public knowledge, and
the deposition testimony of Respondents’ own personnel concerning the nature of the
documents. Posting of the documents submitted as Exhibit 45 cannot result in a cleariy defined,
serious injury, and provides no grounds to hold Complaint Counsel in contempt.

First, Exhibit 45 contains rudimentary information about publicly-disseminated
advertising. This information was available to the public, including Respondents’ competitors.
While the parties have referred to the documents in Exhibit 45 by the phrase, “dissemination
schedule,” this term is a shorthand phrase and does not fully describe the document. Exhibit 45
actuélly consists of two documenté, previously identified as deposition exhibits 24 and 25 to the
deposition of Gary Sandberg, an individual employed to work at Respondents’ marketing
department. With respect to the first part of the exhibit, deposition exhibit 24, REDACTED
J |
" | See MSD Ex. 45; MSD Ex. 29, Sandberg Dep. at 116-
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17. REDACTED
1 MSD Ex. 29,

Sandberg Dep. at 11777 REDACTED

1 ' —another advertising agency that Réspondents
failed to disclose in their Initial Disclosures— REDACTED

N See MSD Ex. 29, Sandberg Dep. 22, 117. REDACTED
/ | and consisted of information, including old

information dating back'to = REDACTED
/

Information REDACTED
I is available to members of the public who watch television. Moreover, during
the time in which the challenged products were marketed and sold, direct résponse television
- commercials were tracked by industry firms that collect data about airings of commercials and
infomercials. See fn re Telebrands Corp., 2004 FTC LEXIS 154, at *33-36 (Sept. 15, 2004).
There is evidence that direct response television industry firms have followed Leptoprin

advertising. See Ex. D hereto (printed pages from Infomercial Monitoring Service ranking

3"Mr. Sandberg’s testimony, and the nature of the submitted documents themselves, make
clear why Exhibit 45 was submitted as an exhibit to our Motion for Partial Summary Decision.
It was submitted to show interstate commerce, which numerous Respondents denied in their
Answers. Our Motion and its accompanying statement of facts refer to the dissemination of
advertising across the country for the challenged products. See, e.g., MSD at 6-10, 35. We
mcluded Exhibit 45 as evidence proving REDACTED
REDACTED Our oversight in neglecting to include the cite to the proffered exhibit in our
brief is not proof of bad faith. The Motion and statement clearly referenced the commerce
evidenced in Exhibit 45, establishing a good faith basis for the inclusion of that exhibit.
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Leptoprin television commercial as the “most frequently seen direct response spot[] on stations
monitored” for three of four weeks in August 2003).

As to the second part of Exhibit 45, Sandberg deposition exhibit 25, this document
consists of publicly-available REDACTED
1 The documents REDACTED
/" Again, this information is publicly available, albeit in a
less convenient form, in numerous public libraries which carry back issue of magazines,
including the Library of Congress. Respondents’ suggestion that this information is -
commercially sensitive, non-public information is overreaching. Moreover, it is unreasonable
to assume, as Respondents have, that Respondents’ competitors are unaware of where
Respondents’ print advertising appears.

Second, REDACTED
I is unsupported. Respondents’
declarant, Ms. Fobbs, is the legal administrator for Basic Research, not a member of the
marketing staff. Her statements in this entire portion of the Declaration do not appear to be
based upon her own personal knowledge and expertise. REDACTED
/
/
1 |
/"

Althbugh REDACTED

she does not include specific information to
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support her conclusion. Much of the data in the exhibits dates back to REDACTED or earlier
and hence legal presumptions operate against in camera treatment. See, e.g., In re General
Foods Corp., 95 F.T.C. at 353; Inre Crbwn Cork & Seal Co., 71 F.T.C. at l1715. This
information is already in the public domain by virtue of the fact that the information involves
advertisements, information which by its very nature is disclosed to the public. Most
importantly, however, the information is simply too fragmented and incomplete to constitute the
comprehensive data that would cause a clearly defined, serious injury to Respondents.

Evidence pertaining to Respondents’ conspicuous, public advertising of the challenged
products in the past is not entitled to in camera treatrﬁent, and is not properly designated as
“restricted confidential.” Its submission into evidence and unintended posting provides no valid
grounds to hold Complaint Counsel in contempt or to enter the punitive sanctions sought here.

D. Conclusion

Respondents have not proven the factual predicates for relief. They cannot establish,
under any applicable evidentiary burden of proof, that their documents were properly deéignated
as confidential, that the Protective Order clearly proscribed the submission of evidence, that
there was bad faith on the part of Complaint Counsel, that their own inaction did not contribute
to the alleged injury underlying their demands, and that previous Protective Order disputes
between the parties have any relation to this discrete dispute. Their arguments pertaining to
criminal liability are misleading and inapposite. There are no valid grounds to institute
contempt proceedings here. Responde_nts’ application for an Order to Show Cause should be

denied.
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III. Respondents Are Not Entitled to the Demanded Dismissal or Monetary Sanctions

After indulging in gross assumptions, material omissions, invective, and flawed legal
argument, and stiil failing to establish the factual predicates for relief, Respondents devote
much of their Motion to the question of relief, and arrive at their usual answer, namely,
dismissal of this matter. Respondents are not entitled to dismissal of the Commission’s
Complaint. Involuntary dismissal is improper under the RULES OF PRACTICE and
Respondents’ cited authorities. Dismissal is wholly inappropriate under the circumstances
present here, and disserves the public interest—another salient consideration that affects the
Court’s authority to dismiss this matter as Respondents demand. Respondents’ proposed
monetary sanctions are likewise improper. Having failed to establish the predicates for
contempt sanctions, Respondents are not entitled to the punitive measures that they so
vehemently demand and do not deserve.

A. Dismissal of the Complaint is Improper

1. RULE 3.38 Does Not Provide for Dismissal of this Matter

As a threshold matter, RULE 3.38 does not apply to Respondents’ Motion for Order to
Show Case. As we previously noted in the context of identifying the Court’s authority to rule
on the Motion, RULE 3.38 authorizes sanctions relating to non-compliance with orders
compelling disclosure or discovery. See supré page 11; see also RULE 3.38(b) (referring to
“failure to comply with a subpoena or with an order including but hot limited to, an order for
the taking of a deposition, the production of documents, or the answering of interro gatories or

requests for admissions or an order of the Administrative Law Judge”). Moreover, the federal
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court decisions applying Rule 3.38(b)’s analogue, Federal Rule of Civil Procedure 37, also
deal with discovery violations such as parties’ failures to conduct or cooperate in discovery.
As a result, the sanctions listed in RULE 3.38, particularly that a pleading be stricken, are not
applicable to this matter. Indeed, the Commission’s Complaint is not even épleading filed or
signed by Complaint Counsel. -See. Compl. at 23 (stating that Commission has caused
Complaint to be signed and its official seal affixed, and bearing signature of Acting Secretary
C. Landis Plummer). Nor is the Complaint (or Complaint Counsel’s Motions, for that matter)
“a pleading . . . concerning which the order was issuéd.” RULE 3.38(b)(5). The Court’s
Protective Order in this matter “governs the disclosure of information during the course of
discovery,” Protective Order at 10, 9 11, not matters alleged in the Complaint. As noted supra
page 11, the Court’s undisputed authority to resolve the pending Motions extends from RULE
OF PRACTICE 3.42. RULE 3.38 does not provide authority for the dismissal of this matter.

2. Respondents’ Cited Authorities Do Not Authorize
Dismissal of this Matter :

Respondents’ own cited authorities, Federal Rule 37 decisions involving violations of
discovery orders, recognize that “[v]iolation of a discovery order caused by simple neglfigence,
misunderstanding, or inability to comply will not justify a Rule 37 default judgment or
dismissal.” Malautea v. Suzuki Motor Co., Ltd., 987 F.2d 1536, 1542 (11" Cir. 1993) (citing
EEOC v. Troy State Univ., 693 F.2d 1353, 1357 (11" Cir. 1982) (reversing district court’s
dismissal because noncompliance resulted from confusion and misunderstandihg rather than

bad faith)). Moreover, the requirement of a “just” sanction set forth in both FED. R. C1v. P. 37

38See In re Grand Union Co., 102 F.T.C. 812, 1090 (1983) (recognizing FED. R. CIv. P.
37 ds “substantially similar in both purpose and language to RULE 3.38(b)”).
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and RULE OF PRACTICE 3.38 carries with it a “general due process restriction[] on the court’s
discretion.” Insurance Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S.
694, 707 (1982); see fnn re Grahd Union Co., 102 F.T.C. at 1090 (recognizing close relationship
between RULE 3.38(b) and Federal Rule 37). The severe sanction of a dismissal or default
judgment is appropriate only as a last resort, when less drastic sanctions would not ensure
compliance with the court’s orders. Malautea, 987 F.2d at 1542; Navarro v. Cohan, 856 F.2d
141, 142 (11" Cir. 1988); Troy State, 693 F.2d at1354; EEOC v. First Nat’l Bank, 614 F.2d
1004, 1007 (5™ Cir. 1980); Emerick v. Fenick Indus. Inc., 539 F.2d 1379, 1381 (5™ Cir. 1976).

Dismissal is generélly proper only if the plaintiff acted willfully in violating an order.
See Rogers, 357 U.S. at 212; Troy State, 693 F.2d at 1354; Strain v. Turner, 580 F.2d 819, 822
(5™ Cir. 1978). “The draconian remedy of dismissal” is upheldronly in suitably “extreme
circumstances.” Marshall v. Segona, 621 F.2d 763, 767 (5™ Cir. 1980); see Edwards v. Marin
Park, Inc., 356 F.3d 1058, 1063 (9th Cir. 2004); see also Jones v. Louisiana State Bar Ass'n,
602 F.2d 94 (5" Cir. 1979) (dismissal where plaintiff deliberately refused two orders to
produce tape recording and notes); Bonaventure v. Butler, 593 F.2d 625, 626 (5" Cir. 1979)
(dismissal affirmed where plaintiff refused to appear for deposition three times).

3. Dismissal is Improper Under the Circumstances of this Matter

Respondents have utterly failed to demonstrate that the circumstances underlying this
dispute warrant the dismissal of the Complaint. Respondents seek the drastic remedy of
dismissal for the unintended, temporary posting of certain documents. Because there is no
evidence of bad faith or willful misconduct, they presume that bad faith is present, relying on

invective and speculation punctuated with calls for discovery. The undisputed circumstances

i
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surrounding the posting do not justify such harsh relief. See supra pages 23-26.

Dismissal as a sanction has been upheld for the dual purpose of punishing the offending
party for misconduct, and deterring similar misconduct by future litigants. See Taylor v.
Medtronics, Inc. 861 F.2d 980, 986 (6™ Cir. 1988). Neither of these purposes are served under
these facts because Complaint Counsel did not act intentionally to disregard the Court’s Order.

4. Dismissal of this Matter Disserves the Public Interest
and is Therefore Beyond the Authority of the Court

Dismissal of an action focused upon deceptive trade practices adversely affects not only
Complaint Counsel, but the public interest, because the public has an interest in enforcement of
the Commission’s laws protecting consumers from unfair and deceptive trade practices.
“[Clomplaint counsel represents the public interest in effective law enforcement.” In re
Novartis Corp., 128 F.T.C. 233, 1999 FTC LEXIS 211, at *7 (Aug. 5, 1999); cf. Litton Sys.

Inc. v. AT&T, 91 FR.D. 574, 577 (S.D.N.Y. 1981) (recogﬁizing public interest in prosecution
of private antitrust litigation). Notwithstanding the unintended website posting, the Complaint
in this matter was issued to protect the public from Respondents’ deceptive conduct. The
alléged harm is unrelated to protecting the public from Respondents’ false and deceptive
advertising practices.

Similarly, the alleged harm‘ has not prejudiced Respondents in this litigation. The Sixth -
Circuit has held that it was an abuse of discretion to dismiss a case for even intentional
violations of a protective order in the absence of a showing of how the disclosure worked a
prejudice to the litigation at issue. See Coleman, 23 F.3d at 1095. The Commission’s

Complaint addresses Respondents’ deceptive advertising practices regarding the advertising
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and sale of “fat burning” gels, ephedra-based weight loss pills, and pills targeted at children.
Glaringly absent from Respondents’ Motion is a discussion of any harm connected to the
instant litigation. Respondents have not articulated, nor can they articulate, any harm or
prejudice that has resulted from the website posting that relates to the merits of the Complaint.
As aresult, dismissal of this action is neither justified nor in the public intérest.

If Respondents’ Motion seeking the outright dismissal of this action establishes a
contempt, and.the Court believes fhat this matter may be subject to dismissal as a contempt
sanction, then the Court is without authority to rule further, not only under RULE 3.42(h)’s
requirement of certifications of contempts to the Commission, but because the issue of whether
continued litigation would be in the public interest is beyond the authority of the Court. See In
re H.J. Heinz Co., 2001 ETC LEXIS 96, at *1 (June 6, 2001); In re Columbia Hosp. Corp.,
1993 FTC LEXIS 180 (July 28, 1993).

B. Respondents Are Not Entitled to Monetary Sanctions

Respondents have not cited any authority supporting their assumption that the
Administrative Law Judge is authorized to grant monetary relief. 'Even assuming, for purposes
of argument, that such authority exists, Respondents have failed to articulate any actual harm or
loss for injuries resulting from the website posting, and are thus not entitled to rﬁonetary relief.
The Go-Video case is directly on point. See 10 F.3d 693. In that case, Go-Video’s counsel
“used” information subject to a protective order to advance discovery in another case. The
Motion Picture Association moved for contempt for violation of the protective order, asserting
that their harm \;vas the use of the information itself for purposés unrelated to the current case,

and sought $10,000 for costs to pursue the contempt motion. The Ninth Circuit overturned the

i
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district court’s contempt order, ruling that Go-Video committed harmléss technical violations,
and thus was in substantial compliance with the protective order. Id. at 695. The court then
noted that the only other injury the complainant claimed was the cost to pursue the contempt
motion. The court vacated the contempt judgment for those costs, holding “the award to
[complainants] must be limited to their ‘actual loss’ for ‘injuries which result from the
noncompliance.” {Complainants’] only claimed injuries were self-inflicted, by their own spare-
no-expense punitive expedition, not by Go-Video’s use of discovery from the first lawsuit in
the second.” Id. at 696. Similarly, here, Respondents claim no actuél loss for injuries resulting
from alleged noncompliance, and they are on their own punitive expedition. Therefofe, there is
né basis for the monetary contempt sanctions demanded by Respondents.
IV. Respondents’ Motion for Leave to Take Discovery Should Be Denied

Throughout these proceedings, Respondents have engaged in various tactics to divert
the attentioﬁ of Complaint Counsel and the Court from the merits of the Complaint. Most
notably, they included numerous specious affirmative defenses in their answers, obstruct.ed and
failed to cooperate in discovery,” filed numerous motions based upon the supposed infirmity of
the Commission’s longstanding substantiation requirements aﬁd Complaint Counsel’s
presumed violations of the Protective Order, and now, in the pinnacle of their bullying tactics,
accuse the government of malice, gross misconduct, and violation of criminal statutes. They

seek to subject three members of the litigation team and at least one employee of the Office of

¥See, e.g., Compl. Counsel’s Mot. to Compel at 38-39 (Dec. 6, 2004) (summarizing
Respondents’ pervasive, abusive discovery tactics as of that date); Compl. Counsel’s Mot. for
Leave to Serve Subpoena Duces Tecum on Covarix (Feb. 9, 2005) (seeking relief for

Respondents’ failure to timely disclose their common corporate holding company).
f
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the Secretary to probing cross examination and production of personnel files, which are
confidential under law, for supposed evidence regarding Complaint Counsel’s candor in its
sworn Declarations. The Court should rebuff Respondents’ attempts to intimidate Complaint
Counsel and engage in satellite discovery and additional litigation unrelated to merits of the
Complaint.

First and foremost, RULE 3.31(c) generally governs the scope of discovery in this
matter. The RULE permits discovery “to the extent that it may be reasonably expected to yield
information rele;fant to the allegations of the complaint, to the proposed relief, or to the
defenses.” RULE 3.31(c). Though the legal scope of discovery is broad, it “does have ultimate
and necessary boundaries.” Oppenheimer Fund, Inc. v. Sandérs, 437 U.S. 340, 351 (1978)
(citation omitted). Requests for production of personnel files, in particular, raise serious legal
issues and privacy concerns. Because of the “extremely private nature of personnel files,” a
court will.not order production of such files except upon a compelling showing of relevance by
the requesting party. Blackmond v. UT Med. Group Inc., No. 02-2890, 2004 U.S. Dist. LEXIS
27197, at *3-4 (W.D. Tenn. Nov. 4, 2004); see Mangels v. Peria, 789 F.2d 836 (10™ Cir. 1986)
(“Due process thus implies an assurance of confidentiality with respect to certain forms of
personal information possessed by the state.”); Miller v. Federal Express Corp., 186 F.R.D.
376,384 (W.D. Tenﬁ. 1999). To make a compelliﬁg showing of relevance, the requesting party
must demonstrate that the value of the information that will be obtained outweighs the privacy
interests of the affected parties. See generally Onwuka v. Federal Express Corp., 178 F.R.D
508, 517 (D. Minn. 1997).

Respondents’ requested discovery is not material to the claims or defenses in this
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action. Respondents themselves contend that the declarations already filed “eliminate any
doubt as to the occurrence of the violation.” Resp’ts’ Disc. Mot. at 5. Nevertheless,
Respondents seek to “challenge Complaint Counsel’s account.” Resp’ts’ Disc. Mot. at 4.
These statements are contradictory and disingenuous. If the Declarations are clear regarding
the violations, and the blatant bad faith that Respondents alleged in their Motion for Order to
Show Cause is already evident, then no further discovery is necessary. The real reason behind
Respondents’ discovery demands is their continued interest in vainly aitempting to intimidate
and bully Complaint Counsel. Respondents’ requests for personnel files and information
regarding disciplinary matters are particularly oﬁtrageous. These requests are nothing more
than a ﬁshing expedition into areas “where privacy concerns are high and relevant material may
~or may not exist.” Blackmond, 2004 LEXIS 27197, at *4; see also Gehring v. Case Corp., 43
F.3d 340, 342-43 (7" Cir.1994) (concluding that privacy interests were proper basis upon
which to disallow counsel from “root[ing] through the personnel files”).

Respondents’ true motives are revealed by the overbreadth of their discovery requests.
Though they profess “no desire to complicate this litigation any more than necessary,” Resp’ts’
Disc. Mot. at 13, Respondents seek the production, among other things, of Complaint
Counsel’s “personnel file,” and cross-examination regarding Complaint Counsel’s assumed
“previous discovery violations or other disciplinary matters,” agency training, and the agency’s

general supervision of its employees. Respondents’ requests are not limited to this matter and

“Regardless of the evidence that might be obtained from personnel files, Respondents
would predictably contend that it supports their views. Respondents’ dark view of the
undisputed factual circumstances surrounding this dispute suggests that even the most sterling
record of agency work performance would be recast and characterized as support for their

baseless inferences of malice and willfulness.
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encompass a vast range of training, supervision, and policy matters. Clearly, Respondents’ real
desire is to corpplicate this matter as much as necessary to either extract a favorable settlement
o1 distract Complaint Counsel from its hearing preparations and the prosecution of tiie
Complaint.

In attempting to commence a mini-proceeding with discovery focused upon Complaint
Counsel’s good faith, Respondents ignore many of the well-established presumptions of good
faith that operate in favor of government employees previously discussed. See supra pages 21-
22; see also Albuquerque Pub. Co., 726 F. Supp. at 860 (“Agency affidavits enjoy a
presumption of good faith that withstands purely speculative claims about the existence and
discoverability of other documents.”). Respondents also ignore the well-established policies
against subjecting government employees to discovery under analogous circumstances. Courts
have discussed the policies against subjecting government officials to discovery in the context
of qualified immunity. The Courts have recognized that substantial costs attend the litigation
of the subjective good faith of government officials. See Franklin Sav. Corp. v. FDIC, 180
F.3d 1124, 1137 (10™ Cir. 1999). As a result, the Courts have emphasized that suits based
upon bare ailegations of malice should be dismissed at “the earliest possible stage of the
litigation” sparing officials not only from liability but “also from discovery and trial.”
Franklin, 180 F.3d at 1138. This policy arose out of the recognition and concern that inquiries
of this kind can be particularly disruptive of effective government. See Franklin, 180 F.3d at
1138.

Respondents’ broad and intrusive discovery requests pose the same concerns, as they

will prove disruptive and distracting. Indeed, they appear calculated to do just that, as the

i
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parties approach the hearing in this matter. Respondents’ supposedly “necessary” discovery
includes wide-ranging document production (Compl_aint Counsel’s “personnel file; all
commmunications concerning this incident” “All policies, procedure, manuals or similar
concerning the handling of confidential materials™) and depositions of Messrs. Dolan, Millard,
and Shapiro on similarly broad and invasive topics (including any of Complaint Counsel’s
“previous discovery violations or other disciplinary matters,” “how attorneys are generally
supervised at the FTC,” and “how the FTC trains attorneys, generally”). Resp’ts’ Disc. Mot. at
10-13.

Respondents’ citations to legal authority do not legitimize their unreasonable requests.
Respondents’ cases all deal with allegations of civil contempt related to a consent decree or
injunction arising directly out of an original action, not allégations of criminal contempt wholly
unrelated to the allegations in the case.*! See, e.g., Patrick v. Ford Motor Co., 8 F.3d 455 (7"
Cir. 1993) (reviewing case in which party moved for preliminary injunction and civil contempt
arising under settlement agreement); United States v. City of Northlake, 942 F.2d 1164 (7" Cir.
1991) (reversing district court’s denial of discovery regarding action for contempt of prior
consent decree); Wesley Jesson Corp. v. Bausch & Lomb, Inc., 256 F. Supp.2d 228 (D. Del.
2003) (granting discovery on civil contempt motion arising out of court-imposed injunction).

In contrast, Respondents’ intrusive discovery focuses on matters that are wholly peripheral to

the matters raised in the Complaint and if unchecked, will threaten to overtake these

M As discussed supra page 13, Respondents’ Motion for Order to Show Cause demands
that Complaint Counsel be punished, and does not seek to compel compliance with an order.
Hence the cases cited in Respondents’ Motion for Leave to Take Discovery are inapplicable

because Respondents seek criminal contempt sanctions rather than civil contempt.
I
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proceedings.”

In response to an Order of this Court, Complaint Counsel provided detailed
Declarations setiing forth, in detail, the facts surrounding the uniﬁtended posting of matenial
- designated as non-public by the parties. Strangely, Respondents appear to be disappointed, not
relieVed, that these Declarations did not reveal a willful plot to harm Respondents. In any
event, Respondents’ intemperate accuéations of bad faith cannot not overcome their failure to
rebut well-established presumptions of good faith and policies disfavoring discovery against
government employees. This Court should reject Respondents’ thinly-veiled attempt to
intimidate Complaint Counsel and run rampant with discovery that is completely tangential to

the merits of the Complaint.

“If Respondents are permitted to take discovery of Complaint Counsel, it is only
reasonable to allow Complaint Counsel the same opportunity. As previously noted, Respondents
have not addressed the facts concerning their own acts or omissions pertaining to this dispute.

i
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CONCLUSION
For the reasons carefully delineated above, Complaint Counsel respectfully request that
this Court deny Respondents’ Motion for Order to Show Cause and their Motion for Leave to

Take Discovery.

Respectfully submitted,

Laureen Kapin = ((202) 326-3237
Walter C. Gross Il (202) 326-3319
Joshua S. Millard (202) 326-2454
Robin M. Richardson (202) 326-2798
Edwin Rodriguez (202) 326-3147
Laura Schneider (202) 326-2604

Bureau of Consumer Protection

Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Dated: April 5, 2005 Washington, D.C. 20580
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CASE STUDY: BASIC RESEARCH

“We knew the promise of online advertising, but we didn’t have the experlence or |
resources to be involved, The Flylng Point Media team not only helped us realize this
" promise, but exceeded any expectations we ever had.” U

~Gary Sandberg, VP of Marketing, Basi¢ Reséarcli

Company Background . _ ) S ,

Although largely unknown to the public and thelr consumers, Basic Research |s the

creative force behind some of the most popular and widely marketed health-related

praducts. Driven to provide ynique health supplements that address the specific needs
...of consumers - ranging froth. welght loss to bodybuilding, maternity, anti-aging, Joint _

health and more — Basic Research’'s products are found anywhere from your local GNCto .

the window displays of Macy's and Bloomingdale’s. ‘ , . .

Challange ) . . )
Since it was founded in 1992, Basic Research has been an aggressive’and successful -. -

- direct marketer. With experience marketing through traditional media such as print, '
radio, TV, they have quickly grown to a $350 million company. As the Internet was

. developing and the audience of online users bega n to grow rapidly, Basic Research
recognized the potential and Importance of the Web as a direct response medium. -

. Lacking the knowledge, experience, and expértise in the new medium, they approached

Flying Point Media.to plan and execute their online'marketing efforts. .

. Strategy " .
With our successful history generating cost-effective sales for direct marketers on the
.Web, Flying Point sought to transplant the success Baslc Research had with traditional
media into the online space. Utilizing our knowledge of generating cost-effective sales
online; we assembled a marketing plan consisting entirely of media publishers who -
offered the key components to successful direct online marketing campaigns:

Ad targeting by demographic, content channel, or Web-browslng activity _
Bulk pricing ~ enabling our clients to receive the price breaks of our purchasing
power . : X .
Multiple creative formats Including large ad units and rich media

Abillty to optimize campalgns dally .

Flextble contract terms
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.Our specific strategy for Basic Research
was to utilize demographic information to

_Idehtify and target the approptiate
consumer for each product. For example,
in the case of Estrin-D, a dietary
supplement which Is designed for wormen
experiencing menopause, our media plan
focused on dellvering ads exclusivelyto a -
female audience, ages 40 and over. Using
registration data from their respective -
user bases, the media publishers we

' chose were all capable of segmenting ad

_ delivery to a demographic that parfectly R
matched the Estrin-D target audience. . AR
Additionally, we designed creatlves that
would instill a feeling of serenity and ) A I
calm, as we understoad that women experiencing menopause were going througha. - -
period, of natural change. . . oL

Fetapyr gt St

" delivered was a highly efficlent advertising program that accurately segmented each = - ’
product’s target market-and delivered a strong RO * - ' : o L

- fee o i ~\We-applieda simllar-strategy for-each productin‘the-entire-product line: “The testlt--- -~

Results . o : : : : .
Flying Point is now generating over $5 million in annual sales revenue for Basic. -
_Research. In the year 2003, their Intern&t advertising matched or surpassed the RO
" performance of TV, radio, or any other mediuin. Some other key statistics include:

@ For ev'eiy %1 spent on marketing, Basic Reseal‘cli‘ is generating $4 in retail sales .

{® The net profit margin on Internet Sales Is 20% higher that all other media due to
lower overhead costs (no phone costs, customer service costs, fimited overhead,
etc.) . . ‘ : . .

® Online marketing Is Basic Research’s fastest growing direct to consumer sales
segment : , N .

® The ROI for Internet Marketing has Increased every month for over 30 months In

" arow (see graph below) - : : . . '

- May- Jun- Jul- Aug- Sep- Oct- Nov- Dec- Jan- Feb- Mar~ Apr-
‘03 03 03 03 03 03 03 03 04 04 04 4
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CERTIFICATE OF SERVICE

I hereby certify that on this 5™ day of April, 2005, I caused Complaint Counsel’s Amended
Consolidated Opposition to Respondents’ Motion for Order to Show Cause Why Complaint Counsel
Should Not Be Held in Contempt and Respondents’ Motion for Leave to Take Discovery [Public
Version] to be filed and served as follows:

) the original, two (2) paper copies filed by hand delivery
and one (1) electronic copy via email to: -
Donald S. Clark, Secretary
Federal Trade Commission
600 Penn. Ave., N.-W_, Room H-159
Washington, D.C. 20580

2) two (2) paper copies served by hand delivery to:
The Honorable Stephen J. McGuire
Chief Administrative Law Judge
600 Penn. Ave., N.-W., Room H-104
Washington, D.C. 20580 .

3 one (1) electronic copy via email and one (1) paper copy
by first class mail to the following persons:

Stephen E. Nagin

Nagin Gallop Figuerdo P.A.
3225 Aviation Ave.

Miami, FL 33133-4741
(305) 854-5353

(305) 854-5351 (fax)
snagin@ngf-law.com

For Respondents

Richard D. Burbidge
Burbridge & Mitchell
215 S. State St., Suite 920
Salt Lake City, UT 84111
(801) 355-6677

(801) 355-2341 (fax)
rburbidge@burbidgeandmitchell.com

For Respondent Gay

Jeffrey D. Feldman
FeldmanGale

201 S. Biscayne Blvd., 19® FL.
Miami, FL 33131-4332 '
(305) 358-5001

(305) 358-3309 (fax)
JFeldman@FeldmanGale.com
For Respondents

A.G. Waterhouse, LL.C,
Klein-Becker USA, LLC,
Nutrasport, LLC, Sovage
Dermalogic Laboratories,
LLC, and BAN, LLC

Mitchell K. Friedlander
5742 West Harold Gatty Dr.
Salt Lake City, UT 84116
(801) 517-7000

(801) 517-7108 (fax)
Respondent Pro Se

mkf555@msn.com

Ronald F. Price
Peters Scofield Price
340 Broadway Centre
111 East Broadway
Salt Lake City, UT 84111
(801) 322-2002
(801) 322-2003 (fax)
rip@psplawyers.com
For Respondent Mowrey

Yaunco Yaparn

COMPLAINT COUNSEIN



