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COMPLAINT COUNSEL’S OPPOSITION TO RESPONDENTS’ REQUEST
FOR PERMISSION TO FILE A SUR-REPLY

Complaint Counsel oppose RssPondents’ Request for Permission to File A Sur-Reply.
Complaint Counsel does not object to Respondents’ Request for Qral Argument but beiieve these
issues have been fully briefed and will defer to the Court as to whéther oral argument would
assis“t the Court.

Respondents’ motion fails to justify why a sur-Reply is necessary or why it would assist
to the Court. Respondents devote most of their motion to making legal al'glnnénts concerning

~what case law they contend applies to the issues. As a result, a sur-Reply is unnecessary because
they have already included these arguments in their submission. To the extent Respondents seek
to have another last word on what théy construe to be “new issues” raised by Complaint
Counsel’s Reply, a review of the submissions establishes that Complaint Counsel’s Reply does

~ not raise new issues but merely responds to the new issues raised by Respondents’ Opposition.



Complaint Counsel sought leave to respond to several new issues raised by Respondents
in their Opposition to Complaint Counsel’s Motion to Strike Respondents’ Additional Defenses.'
Mindful that the Rules of Practice do not ordinarily permit the filing of a reply, Complaint
Counsel confined its request to several important new issues including the Court’s authority to
rule on the motion to strike, what constitutes “final” agency action and First Amendment
violations, and the correction of certain inaccuracies introduced by Respondents’ in their legal
arguments and descﬁptions of alleged “concessions.” Complaint Counsel did not seek leave, nor
did it construe leave was granted, to file the same type of reply that it would file if the Rules
called for replies in the normal course of motions practice, i.e., a comprehensive response to each
of Respondents’ material arguments. Now Respondents complain that not only did the Reply say
too much (asserting our Reply raises two “new issues”) but it said too little (Respondents
contend they now need to address arguments “omitted” by Complaint Counsel).

We urge the Court to deny Respondents’ motion. Complaint Counsel’s Reply adhered to

! Complaint Counsel summarized the new issues in its motion:

(1) Whether, as Respondents now contend, this Court lacks authority to rule on
due process, First Amendment, and Administrative Procedure Act issues in the
context of a Motion to Strike, when Respondents initially raised these issues as
defenses for trial; (2) Whether, as Respondents now contend, the “controlling line
of cases” for the alleged due process defense pertains to the standards employed
by the FDA, or other entities, but not the FTC; (3) Whether, as Respondents now
contend, the internal use of FTC advertising substantiation standards before the
issuance of the Complaint actually constituted “final agency action” against
Respondents, and a violation of the First Amendment; (4) Whether, as
Respondents now contend, Complaint Counsel has made certain concessions
regarding Respondents’ assertions; and (5) Whether Respondents are entitled to
assert laches or equitable estoppel against the FTC by raising new factual
allegations in the Opposition, and will require discovery to uncover statements
allegedly made directly to them, particularly when the weight of authority does
not support the application of these defenses. '

-



our original request. In our motion we identified that we sought leave to address the issue of
final agency action and First Amendment issues (Mot. For Leave To submit Reply at p. 2) and
did just that in our Reply(at pp. 8-14). Under the guise of pointing out these two “new issues,”
‘Respondents merely assert additional arguments on the same issues raised by their Opposition
and cite caselaw they did not include in their original filing.
Respondents have failed to justify why further briefing is necessary or helpful in this
matter. Consequently, Complaint Counsei respectfully request that the Court deny Respondents’

motion for a sur-Reply.
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CERTIFICATE OF SERVICE

I hereby certify that on this 1st day of October, 2004, I caused Complaint Counsel’s Opposition
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§)) the original, two (2) paper copies filed by hand delivery
and one (1) electronic copy via email to:
Donald S. Clark, Secretary
Federal Trade Commission
600 Penn. Ave., NNW., Room H-159
Washington, D.C. 20580
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