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In the Matter of

Schering-Plough Corporation,
a corporation,

Lpsher-Smith Laboratories, Ince., Docket No. 9297

a corporation,
PUBLIC

and

American Ilome 'roducts Corporation,
A corporation.

UPSHER-SMITH’S REVISED UNOPPOSED MOTION FOR IN CAMERA
TREATMENT OF LEGAL DOCUMENTS UNDER SEAL

Upsher-Smith hereby moves for in camera treatment of documents identified as SPX
681, SPX 632, SPX 683, SPX (34, SP'X 083, SI'X 080, SPX 687, SPX 688, 5PX 689, 5PX 490,
SPX 691, SPX 692, SPX 693, SP'X 694, SPX 695, 5PX 696, SPX 710, SPX 713, SPX 714, and
SPX 774. These are confidential docnments from the Key Pharmacenticals/Upsher-Smith patent
litigation, all of which arc under scal in that litigation. These documents consist of proprietary
and competitively sensitive material relating to Upsher-Smith’s formulation of its Klor Con M20
product. On March 14, 2002 Your Honor granted Upsher-Smith’s motion for in comera
treatment for other similarly situsted documents held under seal from the aforementioned patent
litigation. This revised motion supplants Upsher-Smith’s original unopposed motien for 7

cremera trcatment filed on March 19, 2002,



Both Schering-Plough and Complaint Counsel have indicated that they will not oppose
this moton. The [acls :md authorities in support of this unopposed motion are set forih in the

accompanying memorandum and declaration.

Dated: March 20, 202 Respectfully submitted,

AT
Raobert D. Paul

J. Mark Gidley
Christopher M. Curian

Gustav P. Chigrello

601 Thirtcenth Strect, NLW.
Washinglon, D.C. 20005-3807
Telephone: (202) 626-3600

Facsimile: {202) 639-9355

Attorneys for Upsher-Smith Laboratories, Inc.
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UNITED STATES OF AMERTCA
FEDERAL TRADE COMMISSION

Tn the Matter of

Schering-Plongh Corporatioa,
a corporation,
Upsher-Smith Laboratories, Inc., Docket No. 9297

a corporation,
PUBLIC

and

American Home Produets Corporation,
a corperation,
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UPSHER-SMITH'S MEMORANDUM IN SUPPORT OF ITS REVISED UNOPPOSED
MOTION FOR IN CAMERA TREATMENT OF LEGAT. DOCUMENTS UNDER SEAL

During the investigatory and discovery phases of this proceeding, Upsher-Smith
authorized its counsel to turr over to Complaint Counsel documents prepared during the
Key/Upsher-Smiih patent liligation. Complaint Counsel designated and used certain of these
documents during their cross cxamination of Dr. William Kerr. At that time, Upsher-Smith
moved for and Your Honor granted provisional i camera treatment of the documents, pending
the filing of a maotion for i1 camera treatment. These documents have been designated as trial
exhibits SPX 681, SPX 682, SPX 683, SPX (84, SPX 685, SPX 686, SPX 687, SPX 688, SPX
689, 8PX 690, SPX 691, SPX 692, SPX 693, SPX 694, SPX 695, SPX 696, 5PX 710, SPX 713,
SPX 714, and SPX 774. All of these documents are under seal from the patent litigation between
Schering and Upsher-Smith.  They contain highly sensitive information proprietary to Upsher-
Smith, and therefore, Upsher-Smith respectfully requests that this docwment be given in camera

treaiment,



STANDARD FOR IV CAMERA TREATMENT

Under Commission Rule 3.45(b} in camera protection should be afforded to documents
upon a shewing that “public disclosure will likely result in a clearly defined, serious injury to
person, partnership or corporation requesting their ir camera treatment.”™ 16 C.ER. § 3.45(b);
seg @so In ve Durg Lube Corp., 1999 VI'C LEXIS 255 (Dec. 23, 1999) (same). An applicant
faces serious injury “when the documents in question are secref arnd material 10 (he applicanl’s
business . . .7 Iu the Matter of Brisiol-Meyers, 90 F.T.C. 455, 456 (1977} (articulating 6-factor
test for determining secrecy and materiality). Further, “[t]he likely loss of business advantages is
a good example of a ‘clearly defined, serous injury.” fleechst Marion Russef] Inc., 2000 [ T.C.
LEXIS 138, *6 (2000). Plcadings and other documents created during the liigation between

fiercc competitors =nd beld under protective seal [l squarely in  these  crileria.

THESE DOCUMENTS WARRANT IV CAMERd TREATMENT

The documents designated as ST'X 681, SPX 682, SPX 683, SPX 634, SPX 685, SPX
686, SPX 687, SPX 688, SPX 689, SPX 690, SPX 691, SPX 692, SPX 693, SPX 694, SPX 693,
SPX 696, SPX 710, SPX 713, SPX 714, and SPX 774 arc under seal pursuant in the Key
Pharmaceuticals/Upsher-Smith litigation, and all the documents received confidential treatment
when produeed to Complaint Counse]. The trade secrets and legal information contained in
these documents have been carefully gunarded by Upsher-5mith and this information is not
publicly available. Robbins Dee. 1 3. Lisclosure of Upsher-Smith’s litigation strategy would
give competitors an unfair advantage vis-g-vis Upsher-Smith. These documents contain
confidential trade secrets, legal advice, analysis and stratepy for Upsher-Smith regarding

addressing the intellectual property of another company. Robbins Dec. 3. Should the



documents be used in open court beyond that which they have been alveady, it is almost
inevitable that Upsher-Smith’s competitors will become aware of the contents of the document.
id.

CONCT.USION

For the rcasons set forth herein, Upsher-Smith respectfully requests in camera treatment
for documents designated as SPX 681, SPX 682, SEX 683, SPX 684, SPX 685, SPX 686, SPX
687, SPX 688, SPX 689, SPX 69, SPX 691, SPX 692, SPX 693, SPX 694, SPX 695, SPX 496,

SPX 710, SPX 713, SPX 714, and SPX 774 [or an indefinite period of time.

Dalcd: March 20, 2002 Respectfully submitted,

J. Mark Gidley
Christopher M. Curran
Gustav P. Chiarello
601 Thirtzenth Street, N.W.
Washington, D.C. 20005-3807
Telephone: (202) 626-3600
Facsimile: (202) 639-9355
Attorneys for Unsher-Smith Laboratories, Inc.



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of

Schering-Plough Corporation,
4 corporation,

Upsher-Smith Lahoeratories, Inc., Docket No. 9297

a corporation,
PUELIC

and

Amcrican Home Products Corporation,
a corporation.
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DECLARATION OF MARK 5. ROBBINS
IN SUPPORT OF UPSHLER-SMITH’S REVISED UNOPPOSED MOTION

FOR IN CAMERA TREATMENT OF DOCUMENTS HELD UNDER JUDICIAL SEAL

MARK 5. ROBBINS, declares as follows:

1. I am the Vice President of Scientific and Legal Atlairs and inside counsel to
Respondent Upsher-Smith Laboratories, Ine.

2. Bascd on my personal knowledge 1 submit this declaration in support of Upsher-
Smith’s application for i1 camera treatment of a highly confidential legal pleadings which
Schering-Plough has identified SPX 681, SPX 682, SPX 083, SPX 084, SPX 685, SPX 680, SPX
687, SPX 688, SPX 689, SPX 630, SPX 691, SPX 692, SFX 693, 5PX 694, SPX 695, SPX 696,
SPX 710, SPX 713, SPX 714 and SPX 774,

3. In camers treatment for these documents is imperative. These documents consist
of legal pleadings and hearng transeripts from the patent Itigation between Key

Pharmaceuticals, Ine. and Upsher-Smith Laboratories. All of the documents are non-public, and



contain proprielary and legally sensilive malerial which has been carefully guarded by Upsher-
Smith. Morecver, these documenis reference Upsher-Smith’s product formulations, which are
competitively sensitive rade secrets. Disclosure of these already protected documents would
greatty prejudice Upsher-Sinith, and give competitors an unfair advantape over Upsher-Smith

with the disclosure of this secretive information,

Pursuant to 28 UL5.C, § 1746, T declare under penalty of perjury that the foregoing is ue
and correct.

Executed on March 20, 2002 in Washington, DC.

NI

Mark %. Robbins, Esq.




UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

American Home Products Corporation,
a corporation.

}
in the Matter of }
}
Schering-Plough Corporation, )
a corporation, }
)
Upsher-Smith Luborutories, Inc., } Docket No, 9207
a corporation, )
}
and |
)
}
)
}

ORDER GRANTING UPSHER-SMITH'S REVISED UNOPPOSED MOTION
FOR IV CAMERA TREATMENT OF LEGAL DOCUMENTS UNDER SEAL

Upoen consideration of Upsher-Simith™s Consent Motion for fn Camera Treatment
of documents designated SPX 681, SPX 682, SPX 683, SPX 684, 5PX 685, SPX 636, SPX 687,
SPX 688, SPX 689, SPX 690, SPX 691, SPX 692, 8PX 693, SPX 094, SPX 695, 5PX 096, SPX
710, 8PX 713, SPX 714, and SPX 774 it is hereby ORDERED that Upsher-8mith’s Motion is

GRANTED and that the above listed documents receive in camera treatment in this proceeding.

Dated: Washington, D.C.
March , 2002

D. Michag] Chappel
Admimsirative Law Judge



CERTIFICATE OF SERYICE

I hereby eoriily thal on March 20, 2002 1 causcd a papor original and onc copy as well as
an ¢lectronic version of the foregoing consent motion for in camera treament and supporting
papcrs to be filed with the Secretary of the Commission and two paper copies to be served by

hand delivery upon:

Hon. 12, Michael Chappell
Administrative Law Judge
Federal Trade Commission
601 Pennsylvania Ave, N.'W.
Washington, D.C. 20580

and one paper copy to be served upon the following counsel by hand delivery:

David K. Pender

Assistant Director of Health Carc Products Division
Karen G. Bokat

Federal Trade Commnission, 3113

601 Pennsylvania Avenue, N.W.

Washington, DC 20580

Laura 5. Shores

Ilowrey Simon Armold & White
1299 Pennsylvania Avenue, N.W.
Washington, DC 20004
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