UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

e eren noms
w0,
\@%ﬁ%j

and

American Home Products Corporation,
a corporation.

) CRETRE
In the Matter of )

)
Schering-Plough Corporation, }
a corporation, }

)
Upsher-Smith Lahoratories, Inc., ) Docket No. 9297
a corporation, ]

) PUBLIC

)

)

)

)

)

UPSHER-SMITH'S UNOPPOSED MOTION FOR IV CAMERA
TREATMENT OF LEGAL DOCUMENTS UNDER SEAL

Lipsher-8mith hereby moves for fn camera treatment of documents identified as SPX
681, SPX 682, ST'X 683, SP'X 684, SPX 685, SPX 686, SI'X 687, SPX 488, ST'X 689, SPX 691,
SPX 691, SPX 692, SFX 693, 8I'X 694, 5FFX 605, SI"X 696, SFX 710, 8FX 713, and SPX 714,
These are conlidential docwments [rom ihe Key PhamacoulicalsUpshor-Smith patenl litigalion,
all of which are under seal in that lihgation. These documents consist of proprietary and
competitively senzitive material relating to Upsher-Smith®s formulation of its Kler Con NM20
product. On March 14, 2002 Youwr Honor granied Upsher-Smith’s motion for in camera
trcatment for other similarly situated documents held under seal from the aforementioned paternl

litigation.



Bath Schering-Pilough and Complaint Counsel have indicated that they will not oppose

this motion. The facts and authorities in support ol this unopposed motion are set forth in the

accompanving memorandum and declaration.

Dated: March 19, 2002

Respecttully submitled,

WHI

By,

Roberl T2, Paul
I Mark Gidley
Chrisiopher M. Curran

Gustay P. Chiarello

601 Thitteenth Street, W,
Washington, D.C. 20005-3807
Telephone: (202) 626-3600

Facsimile: {202) 639-9355

Attorneys for Upsher-Smith aboratories, e,



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of

Schering-Plough Corporation,
1 eoTporation,

Upsher-Smith Laboratories, Ine., Docleet No. 9297
a corporation,
PURBLIC

and

Amcrican Home Products Corporation,
a corparation.

UPSHER-SMITH’S MEMORANDI™ IN SUPPORT OF ITS UNOFPOSED
MOTION FOR IV CAWERA TREATMENT OF LEGAL DOCUMENTS UNDER SEAL

Dunng the investigatory and discovery phases of this procooding, Upsher-Smith
authorized its counsel & lum over to Complaint Counse! documents prepared during the
Keoy/Upsher-Smith patent litipation. Complaint Counsel desionated and used certain of thess
documents during their cross cxamination of Dr. William Kere, At that time, Upsher-Smith
moved for and Your Hemor granted provisional i camera treatment of the documents, pending
the filing of a motion [or in camerg treatment. These documents have been desienated ay tial
exhibits SPX 681, SPX 682, SPX 683, SPX 684, SPX 685, SPX 686, SPX 687, SPX 688, SPX
689, SPX 690, SPX 691, SPX 692, STX 693, SPX 694, SPX 695, SPX 696, SPX 710, SPX 713,
SPX 714, and SPX 774, All ol ihese documents arc under scal from the patent litization between
Schering and Upsher-Smith.  They contain highly scnsitive mformation proprictary to Upsher-
Smitly, and therefore, Upsher-Smith respectfully reguests that this document be given in camera

treatment.



STANDARD FOR IV CAMERA TREATMENT

Under Commission Rule 3.45(b) in camera protection should be afforded to documents
upon a showing that “public disclosure will likely result in a clearly defined, serious injury to
persor, parinetship or corporation requesting their i camera treatment.” 16 C.F.R. § 3.45(b);
see alve Inve Dwra Lube Corp., 1999 FTC LEXIS 255 (Dec. 23, 1999) (same). An applicant
faces setious infury “when the documents in question are secret and material to the applicant’s
busincss . .7 Jn the Matter of Bristol-Meyers, 90 F.T.C. 455, 456 (1977) {articulating &-factor
test for determiming secrecy and materiality). Further, “[iThe iikely loss of business advantages s
a good example of a “clearly delined, sevious injury.” Loechst Murion Russell, Inc,, 2000 F.1.C.
LEXIS 138, *6 (2000). Pleadings and other documents created during the litigation between

tierce competitors and  held under proieciive seal fit squarcly in these  criteria.

THESE DOCUMENTS WARRANT IN CAMERA TREATMENT

The documents designated as SPX 681, SPX 682, SPX 683, SPX 684, SPX 685, SPX
686, SPX 687, SPX 688, SPX 089, SPX 690, SFX 691, SPX 692, SPX 693, SPX 694, SPX 695,
SPX 696, SPX 710, SPX 713, SPX 714, and SPX 774 are under seal pursuant in the Kcy
Pharmaceuticals/Upsher-Smith litigation, and all the documents received confidential treatment
when preduced to Complaini Counsel. The trade secrets and legal information contained in
these documents have been carefully gusrded by Upsher-Smith and (his information js not
publicly available. Robbins Dec. § 3. Disclosure of Upsher-Smith’s litigation siratepy would
give competitors an unfair advantuge wis-a-vis Upsher-Smith.  These documents contain
confidential frade sccrets, legal advice, analysis and strategy [or Upsher-Smith reparding

addressing the mtclleciual property of another company. Robbins Dec. %3, Should the



documents be used in open court beyond that which they have been already, it is almost
imevitable that Upsher-Smith’s competitors will become aware of the contents of the document.
i

CONCLUSION

For the reasons set forth herem, Upsher-Smith respectfully requests in camera tregtment
[or documents designated as SPX 681, 8PX 682, SPX 683, 8PX 684, STX 685, SFX 6fa, 8PX
687, SPX 688, 5PX 689, 5TX 690, 5TX 691, SI'X 692, SPX 693, SI'X 694, §P'X 493, S5PX 696,

SPX 710, SPX 713, and 5PX 714, lor an indefinite pertod of time.

Dated: March 19, 2002 Respectfully submitted,

e - |
Robert . Paul
T Mark Gidley

Chnistopher M. Curran

Gustay P. Chiarello

601 Thirteenth Strect, MW,
Washington, D.C. 20005-3807
Telephone: (202) 626-3600

Facsimile: {202) 639-9355

Attorneys jor Upsher-Smith Laboraiorfes, Ine.



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

and

American Home Products Corporation,
A Lorporation,

)
In the Maiter of )
}
Schering-Plough Corporation, )
a vorporation, )
)
Upsher-Smith Laboratories, Inc., ) Docket No. 9297
a corporalion, )
)] PLUBLILC
}
)
)
)
)

DECLARATION OF MARK 5. ROBBINS
IN SUPPORT OF UPSHER-5MITILI*S UNOPPOSED MOTION
FOR IN CAMERA TREATMENT OF DOCUMENTS HELD UNDER JUDCIAL SEAL

MARK 5. ROBRRINS, daclarcs as follows:

1. I am the Vice President of Scientific and Legal Affairs and inside connsel to
Respondent Upsher-Smith Laboratontes, Inc.

2 Based on my personal knowledge I submit this declaration in suppotl of Upsher-
Smith’s application for i camera treatinent ol a highly confidential legal pleadings which
Schenng-Plough has identified SPX 681, SPX 682, SPX 683, SPX 684, SPX 685, SPX 686, SPX
687, SPX 633, STX 6RG, SPX 6U), SPX 691, SPX 692, SPX 693, 3I'X 694, 8PX 695, SPX 696,
SPX 716, SPX 713, and SFX 714.

5. i camera treatment for these documenis is imperative, These documents consist
ol legal pleadings and hearing transcripts from the patent litigation between Koy

Pharmaceuticals, Inc. and Upsher-Smith Laboratories. All of the decuments arc non-public, and



contain propretary and legally sensitive material which has been carefully guarded by Upsher-
Srth. Disclosure of these already protected documents would greatly prejudice Upsher-Smith,
and give competilors an unlair advantage over Upsher-Smith with the disclosure of this secretive

infommalion.

Pursuant to 28 11.3.C. § 1746, T declare under penalty of perjury that the forepoing is irue

and cotrect.

Cxecuted on March 19, 2002 in Waslimglon, DC.

Mark 5. Fobbins, Esq.




UNITED 5TATES OF AMERICA,
FEDERAL TRADE COMMISSION

In the Matter of

Schering-Plough Corporation,
a corporation,

Upsher-Smith Laboratories, Inc., Docket No. 9297

a corporation,
and

Amcrican [lome Products Corporation,
a corporation.

ORDER GRANTING UPFSHER-SMITH’S CONSENT MOTION
FOR IN CAMERA TREATMENT OF LEGAL DOCUMENTS UNDER SEAT

Upon consideration of Upsher-Smith’s Consent Motion for /1 Cammera Treatiment
of documents designated SPX 681, SPX 682, SPX 683, 5PX 684, 5PX 685, SI'X 686, SP3 687,
SPX 088, SPX 689, SPX 650, SPX 691, SPX 642, SPX 693, SPX 694, 3PX 695, SPX 696, SPX
710, SPX 713, 5PX 714, and SPX 774 1t is hereby ORDERELD that Upsher-5mith’s Motion is

GRANTED and that the above listed documents receive in camera treatment in this proceeding.

IXated: Washington, D.C.
March 2002

D Michael Chappel "
Administrative Law Judge



CERTIFICATE OF SERVICE

[ hereby certify that on March 19, 2002 I caused a paper oviginal and one copy as well as
an clecironic version of the forcgoing consent molion for & cemera treanmicat and supporting
papers to be filed with the Secretary of the Commission and two paper copies to be served by

hand delivery upon:

Ilon. D. Michagl Chappell
Administrative Law Judac
Federal ‘I'rade Commission
601 Ponnsylvania Ave, NJW.
Washington, I3.C. 20380

and ome paper copy to be served upon the tollowing counsel by hand delivery:

David B Pender

Assistant Divector of Health Care Products Division
Karen G. Dokat

Federal Trade Commission, 3115

6071 Pennsylvania Avenue, N.W.

Washington, DC 20580

laura &. Shores

Howrey Simon Arnold & White
1299 Pennsylvania Avenus, N.W.
Washington, DC 20004

it s




