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In the Matter of

Scherng-Plough Corporation,
a corporation,

Upsher-Smith Laboratories, Docket No. 5297

a corporation,
and

American Home Producis Corporation,
a corporaficn.

L i T

ORDER ON KOS PHARMACEUTICALS, INC’S
MOTION FOR IV CAMERA TREATMENT

Pursuant to Commission Rule 3.45{b), on February 5, 2002, non-party Koz
Pharmaceuticals, Inc. {“Kos™) filed a renewed motion to obtain in camera weatinent of certain
highlv confidential information. By order dated January 24, 2002, Kos was ordered 1o provide a
declaration or affidavit from a person within the company in a position to provide evidence that
pablic disclosure of the documents would result in a clearly defined, serious injury 10 Kos.

In Commission praceedings, requests {or 7 camera tealment must show that the public
disclosure of the documentary evidence will result in a clearly defined, scrious injury to the
person or corporation whose records are involved, fu re Kafser Alumimum & Chem, Corp., 103
FT.C. 500 (1984), H P Hood & Sons, Inc., 38 F.T.C. 1184, 1188 (1961). That showing can be
made by establishing that the documentary evidence js “sufficiently secret and suificiently
material ta the applicant's business that disclosure would result in serious competlive injury,”
and then balancing that factor against the importance of the infurmation in explaining the
rationale of Comrission decisions. Kaisar, 103 F.1.C. at 500; General Foods Corp., 95 F.T.C.
352, 355 (1580); Brisiol Myers Co., 90 F.T.C, 4535, 456 (1977). Requests for indefimic i
comera treatment must include evidence to provide justification as 1w why the document should
be withheld from the public’s purview in perpetuity and why the requestor behieves the
formation is hikely to remain sensitive or become more sensitive with the passags ol time. £.7
DuPomt de Nemtours & Co., 1990 FTC LEXIS 134 *2 (April 23 19940).

The renewed motion of Kos sceks iz camera tncatment for a period of five years for
confidential doenments that contain information regarding eo-promotion, collaboration, and



partnership agreements berween Kos and unrelated third parties, licensing and pricing terms,
internal sales data, and confidential marketing and promotional stwategics for Kos's products.
The declaration of Kos's Chairman demonstrates that the confidential information for which Kos
seeks in comera treatment is competitively sensitive information that Kos guards and maintains
as confidential. Kos also seeks i camera treatment for testimony evidence from etther Mr. Dan
M. Bell and/or br. Mukash Patel on the grounds that their testimony would reveal confidential
and propristary information belonging to Kos.

Kos hag adequately demonstrated that public disclosure of these documents would resuit
in injury to Kos without serving any countervailing public purpose. Kos's maotion 1s GRANTED
IN PART and DENIED IN PART.

In camera meatment, for a period of five years, to expire January 1, 2007, is hereby
GRANTED (v the matenal sel forlh below:
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The parties are ORDERED to inform the Court of the exhibit numbers of the Kas
documents which have been eranted provisional #z cesrera treatment by (his order.

Kos® motion is DENIED 1o the extent it sceks 7a camera treatment for the testimony of
Bell ar Patel. However, to the extent that either of these individuals discusses documents that
have been granted i camera status by this ovder, such testimony will be held during an in
COmera Sessl0n.

ORDERED: Q M M |

D. Michael Chappeli
Adminisrrative Law Judge

Dare: Fehroary 12, 2002



