UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

F. ﬁ;@ RESEIVED DO MERTS
rEB 8 20W

In the Matter of

Schering-Plough Carporation,
a corporation,

psher-8Smith Laboratories, Docket Vo, 9297

a corporation,
and

Amcrican Home Prodocts Corporation,
a corporation.
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ORDER ON MOTION OF AMERICAN ITOME FRODUCTS
CORPORATION FOR IV CAMERA TREATMENT

Pursuant to Commission Rule 3.45(b), on February 7, 2002, non-parly American [lome
Products Corpovation (A LTP™) filed 2 mation for indefinite fi camera treatment for materials
that ATTP asserts are privileged and werg inadvertently produced. Reapondents do not oppose
AHP’s motion. Complaint Counsel, by response filed on February 8, 2002, does not oppose
AHPs request for iz comere treatment for the documents during the pendency of AHP's motion
[or interlocutory teview of the Order 1ssued January 15, 2002, which held that AHDP waived any
privileges it may have held. However, Complaint Counsel does oppuse AHP?s request that in
comera freatment be extended indefinitely.

For the reasons set forth below, AHP s motion is GRANTED IV PART and DENIED M
FART.

In Commission proceedings, requests for in camera treatment must show that the public
disclosure of the documentary evidence will result in a clearly defined, seripus imjury to the
person or corperation whose records are involved. fr re Kgiser dluminum & Chem. Corp., 103
F.T.C. 500 (1984, HF HHood & Sons, Inc, S8 F.T.C. 1184, 1188 (1%61). That showing can be
made by establishing that the decumentary cvidence is “sufficiently scorel and sufficiently
rmaterial to the applicant's business that disclosure would resull in serious compatitive injury,”
and then balancing that factor against the impaortance of the information in explaining the
rationale of Commission decisions, Kaiser, 103 IVT.C. at 500; Gererad Foods Corp., 93 F.TL,
332,355 (1980, Bristol Myers Co., 90 5. T.C. 455, 456 (1977). Requests for indefinite in
camera treatment must imclude evidence te provide justification as to why the document should



be withheld from the public’s purview in perpetuity and why the requestor believes the
information is likely to remain sensitive or become more sensitive with the passage of time. E.1
DuFPont de Nemours & Co., 1990 FTC TEXIS 134, *2 (April 25, 1990),

Commission precedent establishes that iw camera treatment may be granted (o prolect
from public disclosure documents protected by the attorney-client privilege or the work product
doctrine. InJin re Keilogg Ce., 1979 FTC LEXIS 9, *1 {Dec. 27, 1979, in camera treatment was
granted for documents complaint counsel claimed were work product of Commission staff.
Although complaint counsel had waived any claim of privilege because they produced them to
respotilent, the documents reflecting work product were given in camera starus to avoid harm
[rom public disclosure. See giso fn re Hoechst Marion Roussel, fne , 2000 FTC TEXIS 157, *6
(MNov. 22, 2000) (exampies of documents which qualify for indefinite i comera (rearment
include information that is privileeed); I re Textron, Inc., 19921 TTC LEXIS 135, *1 {Apr. 24,
1991 (granting in camera weatment 1o privilered document).

AHP asserts that the docwments for which it sesks {7 camera treatment are privileged
documents. In support of its motion for i camera treatiment, the Declaration of Lawrence
Alaburda, Litigation Counscl for AHP, states that, to the best of his knowledge, the following
documents reflect privileged attorney-client povilege comimunications between Alaburda and/or
Paul Heller, AHP's outside patent cownsel, and Dir. Michael Dey, former President off ESL
Lederle: (13 AHP 13 06025, (23 AHP 13 00115; {3) AHP 13 00117; (9 AHP 13 00118, (5} AHP
13 00121-125; (&) AHP 13 001303-131; (7) AHP 13 00158-184; (8) AHP 13 00089%-93; and (%)
AHP 13 00097-99_ For purposes of a motion for in camera treatment, this declaration is
sufficient 10 establish the privileged nature of these documents.

Public diselosure of these documents would result in a clearly defined, serious injury to
AHP. Further, the privileged and sensitive nature of these documents will not decrease over
time. Complaint Counsel's oppesition does not assert that the sensitive nature of this material is
likely to dimimsh in ime. Accordingly, AHF’s motion for indefinite in camera treatment is
GRANTED IN PART and DENIED TN PART,

Commission Rule 3.45(b) requices a party or non-party to file a motion for “in camera
treatrant for material, or portions thercol, offered into evidence.” Not all of the documents Lor
which AHI* seeks in camera treatment have been listed as potential trial cxhibits to be offcred

mto avidence in this matter. fr eamera trealment is granted only for materials or portions
thereef that the paxties have used or intend to use st irial, Accordingly, indefinite in camera
treatment is grauted for the following documents:

Exhibil numbers Bates page numbers

CX 35 AHP 13 (025

CX 164 AHP 13 00115, ATIP 13 00117-18, AHT 13 00121-25

CX 165 AHP 13 00128-29 {only the handwniten portion on 13 00129)



CX le6 AHP 13 0G130 {only the handwritien partion)

CX 169 AP 13 (0158-84
USX 4] AFIP 13 G235
UsSX 43 AHP 13 00113
USH 44 AHF 13 00117
UJSX 45 AHF 13 00118
USX 46 AHP 13 00155-84

In camera trcatment 1s not granted for the following documents because no party has
indicated that these documenis will be offered into cvidence:

AHP 13 00145-5t
AHP 1300131

AFIP 13 00089-93
AHDP 13 00094-96
AHP 13 G00Y97-99

In the event that any party uscs AHP 13 00149-51, AHP 13 00131, AHP 13 00089-83,
ATIP 13 00094-36, or AHP 13 00057-99 at trial, provisional in camera treatment will be granted
at that time pursuant to Commission Rule 3.45(g), in order to pravent public disclosure,

ORDERED: b
3. Michael Chappell
Administrative Law Judge

Date: Febraary §, 2002



