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Schering-Plough Corporation,
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Upsher-Smith Laboratories, Docket No, 3287

a corporation,
and

American Home Products Carporation,
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NON-PARTY KOS PHARMACEUTICALS, INC,"S MOTION FOR
IN CAMERA TREATMENT OF CERTAIN CONFIDENTIAL DOCUMENTS

Non-Party KOS PHARMACEUTICALS, INC, ("Kog"), by and through
undersigned counsel, moves pursuant to Section 3.45 of the Commission's Rules of
Practice, 16 C.F.R. §3.45(b}, for an order directing in camera treatment for highly
confidential documents which hoth Complaint Counszel and Respondent [Tpsher-
Smith Lahoratories have identified as trial exhibits, specilically AAAQDDQ001,
AAAQ000003, AAA00000OB 1o AAA0000G06, AAACGOG0CLD, AAAQ00COIL fo
AAAQDO0015, AAADDOCD16 to AAADODDD20, m{}ﬂﬂﬂ[ﬂl to  AAAD000022,
AAADGIJI}UES, AAAQDOOD24  to AAA0D0DD26, AAADDODO27 to AAALDDQDLE,

AAAQODONZO, AAADDOOD3D to AAADNDDOD3Z, AAADCOODU33, AAAQDODD3L to



AAADDDOO3B, AAAO0DGO22 to AAADDODO41, AAADCOOD4Z2 to AAAL0ODD44,
AAADQOD151  to  AAAODODISE, AAADDODLSES, AAAQ000159, AAAC000Q1G0,
AAADODOLBL  to  AAAQCOD1I6Z, AAADODOLIG3, AAAOQDDOIG4, AAADDOOLGA,
AAAQ0000L66 o AAADDOOLG7, AAAODOCIES fo AAAQNQDITE, AAA0Q00DLTI,
AAA0000172 to AAADODDL174, AAAO000217 to AAAQDDD259, AAAQGOD346 to
AAAD000347, and USX 22 (the "Confidential Documents™).

The Confidential Documents for which Kos now seeks in camere treatment
contain  information regarding co-promotion, collaboration and partnership
arrangemants between Koz and unvelsted third parties, licensing and pricing
terms, internal sales data, and confidential marketing and promational strategies
for Kos' product(s). Thus, the Confidential Documents ave highly competitive and,
as such, extremely valuable o Kos.

Kos is a relatively small eompany competing in the pharmacentica]l market
dominated by buge pharmacsutieal companies and multi-national conglomerates.
Koe' competitive position in this volatile market place is vulnerable to compstition
from these larze, well staffed and funded companies. Kog® ability to successfully
compete demands a premium on ils 'Iinte]]ectual property and a vanety of business
transactions, which allow a small company to compete. Somefmes smaller
companies must partner with other romeciimes larger compames, The terme and
conditiﬂgs of thoso ayrangements or proposed arrangements are highly sensitive

and m:ﬂ_ﬁdantiﬂ.



For Kes to succcasfully compete in thiz market it needs to maintain the
confidentiality of its busimess plans and the terms of its negotiations with other
players in the mavket. Kos is clearly entitled {0 maximize its competitive
advantages resulting from s size, flexibility and the quality of its products and
work force. The documents in guestion are sxamples of Kog' attempt to mest the
rompetitive challenges it faces through potential partnerships, contractual ties and
proposed profit. sharing arrangements, The success or failure of these proposed
buginess relationships, thewr terms, and the attendant disclosures they contain, are
the essence of the competitrve information contained in the documcents and
tegtimony Kos seeks to shield from public disclosure. The unnecessary public
disclosure of Kos' competitive information will negatively impact ite ability to
compete and cause it serim_:ls CCOTIOMIG INJUEY i11 the marketplace,

Moreover, there 13 no countervailing public interest that militates against
maintaining Kog' confidences. Xog iz not a party to this monopolization ease, it is a
mere Wwitness who may possibly assist the faet finder's understanding of the
marketplace the government believes was aubjected to anti-competitive behavior by
the defendant companics, Whatever the mé:rits of those claims, no public purpose
will be advanced by disclosing Kos' negotiations and contractual arrangements with
other companies 1n the market. Such disclosure will only serve to impede Ko’
ability to compete and impaj_r. its flexability to ﬁcct the challenges of the

marketniace.



Public disclosure of any of the information contained in the Confidential
Documwents will unfairly reveal competitive, marketing and promotional strategies,
partnership alliances and internal firancial information, For example, document
AAAQODD217 to AAADODD25D 15 a husiness presentation made by Kos to a third
party in an effort to establish o strategic partnership. The presentation reveals
information concerning clinical studies which detal efficacy as well as chnical
benefite, medical safety results, chemical breakdown, market studies, marketg
strategies, projected sales and overall strategy for producing and marketing the
subject product. Likewise, documend AAA0CDO1T7Z to AAAQ000174, entitled
"Proposed Principal Terms of License and Co-Promotion Agreement for Nicostatin,”
hetween Koa and an unrelated third party reveals negotiated responsibilities,
confidential finanecinl terma and the ganeral scope of the agrecment. Document
AAAD000188 to AAAODOD170, entitled "Principal Terms Joint Daveloﬁment and
Commoercialization Niaspan-Fluvastatin  Combination,” similarly details the
confidential terms of an agreement between Kos and an unrelated third party,
| specifically the responsibilities of the parties, confidential financial terma and the
ceneral scope of the apreement. Much like these examples, Kos submits to this
Court for iz camera ireaitment a host of other documents which roveal similar
confidential information.

Disclcam‘e of any of the Confidential Documents would result in serious and
irreparable competitive imjury to Kos without serving any countervailing public

purpose. In addition, several of the Confidential Documents were originally



stamped "confidential,” while othere contain confidential provisions understood by
the relevant pariies as confidential and have already received confidential
treaimeni via the Freedom of Information Act. Finally, the Confidential Documents
gqualify for in camerae protection for a period of five (0} years. The Confidential
Documents disclose informafion that will not only senously umpair Kos' ability to
compete now, but alse serously injure Kos' future husiness, planning and
markefing strategies, |

To the extent that any of the parties intend to introduce any testimony
avidence from eithexr My, Dan M. Bell and/for Mr. Mukash Patel, Kos likewize seeks
in comerz treatment for such testimony evidence as any such svidence similarly

reveals confidential and proprietary information belonging to Kos.



For the foregoing reasons and those set forth in the accompanying
Memorandum of Law 1o Support of Non-Party Kos Pharmaceuticals, Inc.'s Motion
for In Camera Treatment of Certain Confidential Documoents, Kog respecifully
requests that this Court grant the motiom for an order directing in eamera
ireatmeent for the Confidential Documents.

Respectfully submitted,

HOLLAND & ENIGHT LLP
Attorneys for Kos

701 Brickell Avenue

Sutie 3000

Miarmi, Florida 33131
Telephone: (302) 374-8500
Facsimile: (305) 789-7799

s b, Gl (o)

John Dampbeﬂ

Florida Bar No.: 443972

E-mail: jeampbelZhklaw.com
Eduardao A. Ramos

Floxida bar No,; 0189944
E-mail: earamos@hklaw.com
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MZEMDRANDUM OF LAW IN SUPPORT OF
NDN—PARTY KOS PHABRMACEUTICALS, INC.'S MOTION FOR
IN CAMERA TREATMENT OF CERTAIN CONFIDENTIAT DOCTMENTS

Non-Party KOS PHARMACEUTICALS, INC. (“Kos”), by and through
undersigned counsel, moves pursuant to Secticn 3.45 of the Commission's Rules of
Practice, 16 C.F.R. §3.48(b), for an order directing in camera treatment for highly
confidential documents which both Complaint Counsel and Respondent Upsher-
Smith Laboratories have identified as trial exhibits, specifically AAA0DD0QOT,
AAACCO0003, AAADDOOODDS to AAADODOOOS, AAAOQOCOI0, AAAQDDDOIL1 to
AAAQDOOOIS, AAAOOC0016 1o AAAGDOCO20, AAAC0GO021 to AAAGDDO02Z,
AAADDODOZ3, AAAQODOO24 to AAAD0QDOZG, AAA000DD27 to AAACGOODZS,

AAAQCQO002D, AAADDOOD30 to AAADGODDZE, AAA000DG33, AAADOGDD34 to



AAADODDQ36, AAA0000039 to AAADC00041, AAACODDO42 v AAAQDODO44,
AAADDODLIEL  to AAADDOOLS2, AAAQGDO1SS, AAAC0DOLRS, AAAQDOD1GO,
AAAQ0DD16Y Lo AAAD00016Z, AAADQOCLG3, AAACQODLGd, AAAQDDO1ES,
AAMADODO16E to AAA0NDD1I67, AAAUODOIBE to AAADOODITG, AAACDQQ1TI,
AAADOD0172 to AAAGD0QO01T4, AAAOQC0GZIY to .AAAUDDGEEB, AAAQDDO346 fo
AAADDD0347, and TISX 22 (the "Confidential Documents”).

L INTRODUCTION |

During a pre-complaint investipation by the PFederal Trade Coromission
("FTC" of Schering-Plough Corporation, Upsher-Smith Laboratories, and American
Home Products Corporation {collectively, the "Defendants™), the FTC requested that
Kos produee certain documents relevant to their immvestpation. Accordingly, m
.complianee with the FTC's request, Koa produced the re_ap::_m_sah_n_:: dnnuments,_smce
the production of such documents, both the PT'C and Respondeni Upsher-Smilh
Laboratories have designated certain cxhibits both intend to offer, some of which
are the Confidential Documents.

Ag more specifically addressed below, the Confidential Documents contain
information regarding co-promotion, collaboration and partnership arrangements
hetween Koe and unrelated third parties, Heensing and pricing terms, internel sales
data, and confidential marketing and promotional strategies for Kos' product(s), all

of which ate highly competitive and extremely valuable to Kos.



II. LEGAL ARGUMENT

Pursuant fo Rule 8.15, a party may obtain in camere treatment for maerials
offered intv evidence if their public disclosure "will likely result in a clearly defined,
SATIOUS injury.tﬂ the . . . corporation requesiing in camerc treaiment.” 16 C.F.R. §
3.45(b). The moving party must demonstrate "serions injury” by establishing that
the subject dacuments are both seeret and material to the movant's business. See
Bristol-Myers Co,, 90 F.T.C. 455 (1977); General FFouds Corp,, 95 F.T.C. 352 (1980).

The Commission has outlined six factors to be considered and weighed when
determining materiality and seerecy: "(1) the extent to which the information in
known cutside of the applhcant's business; (2) the extent to which the information is
Iknown by employees and others involved in'the applicant’s business; (3) the extent
of measures taken by the applicant to guard the scerecy of the informaiion; (4) the
value of the information to thé applicant and its competitors; (53) the amount of
effort or money expended by the applicant in developing the mformatit:rg; and () tha
ense or difficulty with which the iniormaftion could he properly acquired or
duplicated by others.” In re Durc Lube Corp., 1989 FTC LEXIS 255 (Dec. 23, 1999)
(citing Bristol-Myers Co., 90 F.T.C. 485, 457 (1977)). (Oue good example of what is
considered a "clearly delined, seripus 1mpury" is the hkely loss of business
advantages. Id. (citing Generel Foods, 353 . T.C. 352, 355 (1580}

Cl.;:t}sjdcring the factors outlined by the Commission, a proper application for
in camera treatment should include the following: (1) a d.cécription of the matcrials

proposed for tn camera treatment; () reasonz for granting th camera status; (3)



specific time period for which in camera treatment is requested for each doctment:
and {4) copies of the actual documents for which in camerg treatment s sought
attached as exhibits. In re Dura Lube Corp., 1988 FTC LEXIS at *4.
A, THE CONFIDENTIAL DOCUMENTS ARE ENTITLED TO IN
CAMERA TREATMENT BECAUSE ANY DISCL.OSURE
WOULD EESULT IN A LIKELY LOSS OF KOS' BUSINESS
ADVANTAGES CAUSING A CLEARLY DEFINED SERIOUS
INJURY TO KOS, _
 Ag get forth below and furiher t-suppurted by the attached declaration of
Dantel M. Bell, the Confidential Documents contain information regarding co-
promotion, collaboration and parinership arrangements between Kos and third
parties, licensing and pricing terms, mternal sales data, and confidential marketing
and promotional strategies for Kos' product(s), 21l of which are highly competitive
and extremely valuable to Kos. Given their value to Kos' ongoing business
gperations, these documents are deserving of in camera treatment. |
The first set of Confidential Documents reveal strategic, collaboration and
partnership arrangements between Koz and third parties. (AAA000QO(G1,
AAADDDDOOS3, AAAQ0000010, AAADD00016 to AAADUODDIY, AAAQDDDO2] to
AAAQDDOOZZ, AAA0000023, AAAGOODOZ24d to AAADDOOO26, AAAGOODOZT to
AAACGDODO28, AAAQ000029, AAACGOGDS0 to  AAADDDDO3Z, AAAODDOO3S,
AAAQDODC34 to AAADOOOCIG, AAAODODD39 to AAADDODO4L, AAADQDCO42 to
&EADDDDDH, AAAQ000151  to  AAAD0DOLS2, AAAOG000158, AAA0000159,
AAAQDCOLGE, AAAQUOOLGL o AAAD0D0IGE, Mﬂ.ﬂﬂﬂIEH, AAADDQD 164,

AAA0000165, AAADQOCIGE to AAAOUDOIGY, AAA0000168 to AAADDOD1TO,



AAABODOLT1, AAAQOGOIT2 to AAADD0D1T4, AAAQDDD217 to AAADDDO259, and
USX 22}, These documents identify sohcitation efforts by Kos to license their
prodnets, reveal commumnications commenting on Kog' products and disciose terms
and obligations for propused licensing partherships.
If these documents are not afforded in camera protection, Kos will likely lase
its business advantage in the pharmaceutical industry. Kos is a émall business in a
highly competitive market dominated by much larger corporations, rich in resources
which zre unavailable to Kog at thig time. In such a tight, competitive environmoent
it is eritical for a corporation to wisely celeet ite partners in business. The proper
selection of the appropriate partner is a sirategic maneuver which, if disclosed, may
reveal future marketing strategmes and future development opporLunities, critical to
survival in the pharmaceutical industyy.
 In addition, Kos beliaves that the information detailed in these doctuments s
known only by Kos and those third parties with whom such ecommunications were
made. Within Kos' own corporate structure, this information is circulated to only a
smeall number of its employees, specifically only (hose wha are involved in
negotiating and structuring the potential partnership. Kog' strict confidentiality
policics prevent the disscmination of any of the mfermation contained in these
documents to external sources. If disseminated to Kos' competitors, the confidential
information could ﬂ.fustrate Kos' attempts to develop critieal, strategic parinerships
for the licensing of itz products. Accordingly, Hos takes gfeat gteps and expends

considerable sums of money in protecting vhis mformation.



Moreover, that fact that some of thess documents datc back to 1987 does not
minimize their need for protection. In the emall and highly compelitive market of
pharmaceuticals, the fact that Kos attempted to strike a licensing deal five years
ago with perhaps a curreni parfner's competitor is troublesome and may damage
the existing relationship between Kos and their existing partner.

A consideration of all of these factors weighed together clearly demonsirute
that these documents are not only material but Eflould remain secret. If rev.ealed,
Kos will most likely suffer 2 "clearly dofined, seriots injury," namely the loss of ita
husiness advantage in the pharmaceuticals industry.

In additior to the above referenced documents, document AAAODODR4G is
likewnse entitled to in cemera protection. Like the above roferenced documents,
AAAO000345 reveals a strategiq, collaboration and partnership arrangement
batween Kos and a third party. However, this document is entitled to even further
protection.  The parties to thie subject document agreed that the royalty amount
detailed would never be disclosed by either party. Hureover, this doeument has
alrcady heen afforded conhidential treatment via the Freedom of Information Act.

Similarly, documents AAACO00018 to AAAOD00019, in addition to revealing a
strategie, collaboration and partnership arrangement between Kos and a third
party, also dizcloses sales activity., Release of amy infernal reports contsining
comfidential aales aptivity will have a serious and adverse competitive result on Koa
as it will discluse to its competitors current market share, pi‘ﬂjected growth and

overall current sales status for Kos.



Documents  AAAQD0OOL3  to AAADDDOCLS  (stamped "confidential™,
AAADO0024 to AAADDODDEZS, AAADOODD30 to AAAGDO0OS1, and AAADOODO43 to
AAADQD0044, alzo identify a strategic, collaboration and partnership arrangement
hetween Kos and specific thivd parties. As part of these doeuments, the interested
parties entered into a Confidential Disclosure Agreement wherein the pavties
agreed to maintain all written and oral information obtained during the business
relationship confidential. In fact, the subject agreements provide that they wiil
"supersede and prevail over any other previous or contemporancous arrangements,
aither oral or written as to the Confidential Information," Public disclosure of these
agreements would be m enmplete contradiction of their own terms.

Likewise, documents AAA0000168 fo AAAO000OITO and AAA0000172 to
AMAADODDLTL wall dhsclose the principal terms and obligations for hoth the ju_int :
development of a combination product as well as the heense and m—pﬁmution.
Disclosure of thess agreements will seriously disadvantage Kos against its
eoompetitors by revealing Kos' terme and obligations and therehy restricting any
[uture negutialions of such terms and obligations. In other words, a Kos competitor,
prior to perhaps any future negotiations with Kos, will already be familiar with Kos'
previously agreed to terms and obligations.

Document AAAQQDROZ217 to AAACDO0Z59 cqually gqualifics for in camera
trestment i that 1t reveals 4 presentation made by Kos to a third party in an effort
tn. solicit and engage in a partnership in the development and promotion of a

product. The presentaticn includes information concerning clinical studies, which



detail efficacy as well as clinical benefits, medical pafety results, chemical
breakdowns, market studies, marketing, projected sales, and overall stratecy for
producing and selling the product. All of fhe information contained in this
document is propnetury Lo Kous and should be protected as such. Allowed disclosure
of any of the mformation in this document will cause Kos to lose its business
a-d?.::mf.age in the pharmacoutical industry thereby causing Kos a clearly defined,
SETIONS INJUrY.

Finally, to the extent that any of the parties intend f¢ inboduce any
testimony evidence from either Myr. Dan M. Bell andfor Mr. Mukash Patal, Kos
likewise is entitled to in camera treatment for such testimony evidenee as any such
evidence similarly reveals comfidential and proprietary information belonging to
Kos.

| Ag tho foregoing clearly demnnst.ratea, Kos has effoctively cstablished that
the subject documents are both seeret and material to Kos' business and that any
disclosure of the Confidential Documents will rerjously injure Kos. Moveover, Such
disclosures would resull In serious and irrcparable competitive imjury to Kos
without serving any countervailing public purpose. A substantial majority of these
documonts simply identify an existing or potentially existing relationship between
Kos and specific third parties. This information is of marginal, if any relevanece, to
the issnes in the proceeding. "If disclesure of confidential business information is
likely to cause seripus competitive injury, the principle countervailing

considerativns weighing in [avor of disclosure should be the importanne of the



information in explaining the rationale of our decisiong." Genernl Foods Corp., 95
F.T.C. at 350, Ilere, pubhc disclosure of the Confidential Docnments will 1w assist
the public in understanding the resolution of this matter.

B. THE MATERIAL IMPORTANCE OF THESE CONFIDENTIAL

DOCUMENTS AND IMPACT ON KOS FUTURE BUSINESS
EFFORTS JUSTIFIES IN CAMERA TREATMENT FOR A
PERIOD OF FIVE (5)YEARS,

Ros seeks in camera protection for the Confidential Documents for a period of
five {B} years. As demonsirated above as well as in the accompanying deeloration of
My, Dan M. Bell, these documents reveal co-promotion, collaboration and
partnership arrangements between Kog and uwnrelated third parties, licensing and
pricing terms, internal sales data, and confidential marketing and promotionsal

stratogies for Kos' product(s). Disclosure of such information now will sericusly

impair Kos' future business, planning and marketing stratogics.



nI. CONCLUSION
For the foregoing rewsons, Kos respectfully requests that this Court grant the
motion directing in camera treatment for the Confidentiel ocuments discussed
herein.
Respectfully submitted,
HOLLAND & KNIGHT LLP
Attorneys for Kos
701 Brickell Avenue
Suite 3000
Miami, Floxida 33131

Telephone: {305) 374-8500
Facsimile: (305) 7T89-7799

E},:%;}“ (gt (¢ )

ohn Gamp]!rc]]
~ Florida Bar No.: 443972
- E-mail: jeamphelZhklaw.com
Eduardo A. Ramos '
Florida har No.: 9159944
E-mail: earamos@hklaw.com
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that this gﬂh day of Febrnary, 2002, I caused an

original, one paper copy Aand an clectronic copy of the foregoing  Kos
Pharmaceulicals, [nes Molon for In Camera Treatment of Certain Confidential
Documents together with the Memorandum of Law in Support of Non-Party Kos
Pharmaceuticals, Inc.'s Motion for In'Cafmera T;egtment of Certain Confidential
Documents to be filed wath the Sceretary of the. Commiszion, and that two paper
coples were served by Federal Express upon:

Hongrahle T}, Michael Chappeil
Administrative Law Judge
Fedezal Trade Commission

Room 104

600 Pennsylvania Avenue, N.W. -
Washington, D.C. 20580

and one paper copy was mailed to:

Bavid Pender, Esquire

Asgistant Director

Federal Trade Commission

Bureau of Competition, Health Cave Division
601 Pennsyivania Avenua, N,W.

S$-3115

Waghington, D.C. 20580

© Yaa Apori, Esqunire
Ifederal Trade Commission
Bureau of Competition, Health Care Division
601 Pennsylvania Avenue, NLW.
5-3115
Waahington, D.C. 20580

John W. Nields, Jr., Esquire
Howrey Simon Arnold & White
1239 Pennsylvania Avenue N.W.
Washington, D.C. 20004



Chris Curran, Esquire
White & Case LLP
601 13t Strect NW.
Swite 600 South
Washington, DC 20005

Elwads A, nwua (A

Eduardo A. Ramos
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DECLARATION OF DANIEL M. BELL

I, Daniel M. Bell, do solemnly and sincercly declare as follows:

1. I am over the age uf eighieen und competent to pive testimony. The
information set forth below is based on my own personal knowledge, information
andfor belef.

2, 1 am the Chairman for Kos Pharmaceuticals, Inc. ("Kaos"}.

3. I have been invclved in the pharmacsutical industry for 18 1/2 years.
The phiucmaceutical industry is a small yet highly competitive mdustry.

4. I make this declaration in sﬁppnrt of Non-Party Kos Pharmaceitticals,
Incl.'s Motion for In Camere Treatment of Cortain Confidential Documents relating

to co-promotion, cellaboration and partnership arrangements between Kos and



unrelated third parties, Leenging and pricing termsa, internal zales data, and
confidential marketing &nd promotional strategics for Kos' product(s) which have
heen identified as AAAD00DO01, AAAD00COO3, AAACO00005 to AAAQ000D0S,
AAAQODO010, AAADDDDOI1 fo AAADOODDLS, AAACGOGCLIE to AAAQDOGDZO,
AAADDQO021 to AAADODDO22, AAADODDDZ3,. f‘sJLf's.[}Dﬂ[.}l}Eél to  AAADDONGZE,
AAADCODDZ7 to AAACOD00Z8, AAAODDOOYY, AAADDOOD3D to AAAQOO00SY,
AAAQGOD033, AAAL000034 to AAA000DO36, MADDGI}EIBQ to  AAADDOOO4],
AAAQOOGGL2  to Aﬂﬁﬂﬂﬂﬂﬂélcl_, AAAQDDOIS1 to AAAODDOL1SZ, AAA0D001RS,
AAAQ00C15D0, AAAC000LE0, AAAOD00IG1 to AAAODOOIGZ, AAAO000LGE,
AAADDGOLG4, AAAQ000165, AAAD0001GE to AAADIDOLIGT, AAAO0DDOLBE to
AAAD0OQ0TT70, AAAO0D001TY, AAADQQNLTZ {0 AAACDOOIT74, AAAQ000217 to
AAADODD269, AAAOOCU346 to AAACQ0D0B47, and USX 22 (the "Confidential
Documents™).

. .The Conlidentia]l Ducuments are highly competitive and extremely
vatuable to Kos.

8. The first set of Confideniial Documents reveal strategic, collaboration
and partnership arranpements between Koe and third partics. {AAA0000001,
AAADD0DCD3, AAA00D0OLD, AAACCODOIE to AAAQD0DOLS, AAAN000Q02L to
AAAODOCG22, AAAOD0D00Z3, AAAOCODOZ24 to AAACOGDQZ26, AAADDQQOZT to
AAADQD{]_GES, AAAQOCOD29, AAA000D03C to  AAAQDDOO3Z, AAAQDODDER,
AAADDQDD34 to AAADQGDO36, AAACODD039 o m{]ﬂﬁﬂﬂdﬂ, AMAGDDOO4Z to

AMADD0QD44,  AAAQOGOIBL  fo AAAQODDLIB2, AAAOOCOISS, AAAQ0001AG,



AAADOOO1GO, AAAQOODIB]1 to  AAADDOOIBE, AAAQD00163, AAAQDD0164,
AAADDDOLGS, AAAQDODLIEG to AAACCDD1IBT, AAAQOIOLIES to AAACDOOLTD,
AAADOGOL7L, AAAQOD0L7Z to AAAOQOOCLT4, AAACODOZIT to AAADCG00Z5Y, and
USX 22) by idenfifying documented solicitation efforts by Kos to license their
products, revealing communications commenting nn Kos' products and digelosiug
ferms and abligationa for pmpuséd ﬁcenéing pértnership 5.

7. The sslection of an appropriate partner in the pharmaceutical imdustry
iz a strategic mansuvex which. determines future marketing sirategies and future
development opportumities, eritical to mamtaining a solid business advantage in the
pharmaceuntreal industry.

8. The information detailed in these dﬂcumﬁnté ig known only by Kos
and, to the be;a:at of Kos' knowledge, those (hird pariies with whom suach
communications were made.

9, Withan Kos' own corporate structure, this informatien i circulated to
only a small number of ita employees, specifically only those who are involved in
negotiating and structuring the potential partnership.

10,  Eos' enforces a strict conlidentinlity policy and aggressively allempts
to prevent the dissemmation of any of the muformation contained in these documents
to external sources, In pursing these efforts, Kos takes great steps and expends
considerable sums of money in protecting its confidential information.

il. =pecifically, document AAAQDOUS46 reveals a strategic, collaboration |

and partnership arrangement between Kos and a third party. The parties to this



subject document agreed thal the royalty amounl detailed would never be disclosed
by either party. Moreover, this document has already been afforded confidential
treatment via the Freedom of Information Act.

12,  Similarly, documents AAAQOCO01E to AAAOC0OGO1Y, in addition to
revealing a strategic, collaboration and partnevehip arrangement between Kos and
a third party, also discloses gales activity which is information maintained
ennfidential hy Kos.

13. Documenta AAAODQCOL3  to  AAADODCOLE, AAADO0D024 to
AAADOGOD25, AAAO0O0030 to AAADDDDO3E, and AAAOOQC(M3 to AAAQODGD4,
also identify a strategic, collaboration and partncrship arrangement wherein Kos
and specific third parties agreed to maintain all written and oral information
‘ohtained during the business relationghip confidential.

14.  Documents AAAQD00168 to AAAJ&]DDDITD and AAAQ00DLT2 to
AAAQGODLI74 address the principal terms and obligations for beth the jeint
developruent of a combination product as well as the license and co-promotion, ali of
which are confidential.

15. Document AAA0000217 to AAAO00025% is a presentativn made by
Kos to a third pariy in an effort to solicit and engage in a partuership in the
development and promotion of a product, The presentation includes information
concerning clinical studies, which detail efficacy as well as clinical ben_eﬂts, medical

.safety results, chemical breakdowns, market studiss, marketing, pfﬂjectc[l sales,



and overall strategy for producing and selling the praduct. Al of the information
conluined 1n this decument iz proprietary to Kos. | |

16. Disclosure of any of the Confidential Documents would allow Kos'
competitors o analyze and study Kog' co-promotion, collaboration and partnership
arrangements with unrelated third parties, licensing and prieing terms, infernal
sales data, and -confidential markeﬁﬂg and pmmn.tiuﬁal sfrategies for Kos'
product(=) and identify Kos' future business, planning and marketing strategies.

17.  Aswsuch, the Confidential Documents contain secret mformution that 1s
material o Kos' business, competitiveness and profitability. Release of this
informafion will cause the losz of business advantage and serious and irreparahle
mjury to Kos.

I declare under ponalty of perjury that the feregoing iz true and correct.

Dated: February 8, 2002

Danicl M. Eell

MIAE#1E11347 w5



