UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

<7 RELEIVED DODUWENTS T4 Y,

FEB o 2002
SEoRETANE

In the Matter of

Schering-Plough Corporation,
a corporation,

Upsber-Smith Laboratortes,
& corporation,

Dacket lo., 9247

and

American Home Products Carporation,
a corperation.
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ORDER ON KV’S MOTION FOR IN CAMERA TREATMENT
OF DOCUMENTS LISTED ON PARTIES® TXHIBIT LISTS

Purgnant to Commission Rule 3.45(b), non-party KV Pharmaceutical Company {"K V™),
on January 3[, 2002, fled a motion for iw camera treatment for documents that Respondent
Upsher-Smith Laboratories {FUpsher-Smith™) has indicated it may use at the trial in this matlter.
In Commission proceedings, requests for in camera treatment must show that the public
discloswre of the documentary evidence will result in a clearly defined, serions injury to the
person or corporation whose records are involved. fn re Kafser Afminum & Chem. Corp, 103
PG 500 (1984); AL Hood & Sons, Ine, 58 T.T.C. 1184, 1188 {1961}, Thal showing can be
made by establishing that the documentary evidence is “sulficiently secrel and sullicicntiy
material to the applicant's busingss that disclosure would result in serious competitive injury,”
and then balancing that fuctor agamst the importance of the informalion in explaining the
rationale of Commission decisions. Kaiver, 103 F.T.C. a1 300; General Foeds Corp,, 93 F.T.C.
352, 355 (1980 Bristol Myers Co., Q0 F.T.C. 455, 456 (1977). Requests tor indefinite s
camera treatment must include evidence fo provide justUIcation as to why the document should
he withheld from the public’s purview in perpetuity and why the requestor helieves the
information is likely to remain scnsitive or become more sensitive with the passage ol time. EL
DuPout de Nemonrs & Co., 1990 FTC LEXIS 134, *2 (April 25, 15904,

I support of its motien, KV has provided the declaration of the president ol KV's largest
subsidiary, KV seeks i camera treatment for five documents, falling inlo three calegories:
development plans and capabilities, forecasts, and product approval and launch information. KKV
has adequately demonstrated that public disclosure of portions of these documents would result



in injury to KV withew serving any countervailing public purpose. KV has not demonstrated
that the forecasis for which it seeks in comrera treatment meet the even stricter standard [or
indefinite i camera treatment. Accordingly, KV's motion is GRANTED IN PART and
DEMIED IN PART.

In camera treatment for an indefinile period is granted for KV's documents containing
formulations of a specific preprietary drug delivery technology. These documents arc:

KV-1998-2004;
KWv-3916.

In camerd treatment for a period of five years, to expire on January I, 2007, is granted for
KV’s decuments contaimng sales forecasts, including assumptions regarding shares and prices.
These documents arc: '

KV-3537-3938;
KV-3041-3942.

I camera eatment for a period of three years, 1o cxpire on January 1, 2003, is pranted
for KV's documents regarding product development and launches. These documents are:

KW-3622;
Declaration of Philip 1. Vogt, November 7, 2001,

The parties arc ORDERED lo inform the Cowurt of the exhibit numbers of the KV
documents which have been granted in camera treatment by this ordsr.

ORDERED: ,E > hA ﬁ& QFEQ;Z
D. Michael Chappell :

Administrstive Low Judge

ilate:  Fehruary 5, 2002
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