FEB 5 - 2002,

UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

SCHERING-PFLOUGH CORPORATION, Dacket Mo, 9297
a corporation,

UPSHER-SMITH LABORATORIES, INC.,
4 curporation,

and

AMERICAN HOME PRODUCTS
CORPORATION,
3 cOrporation.

COMPLAINT COUNSEL’S MOTION
AND MEMORANDUM IN SUPPORT OF MOTION TO PRECLUDE
CERTAIN TESTIMONY OF RESPONDENTS® LAWYER WITNESSES

Pursuant to Rute 3.43(b) of Commission Rules of Practive, complaint commsed respectiully
request that the expected testimony of certaip attomey witnesses of the respondents be precluded
at trial as legally frrelevant and unfairly prejudicial. 16 C.ER. §3.43(%).

Background

From the opening argwmnents of respondents’ conwnsel, Mr, Nields and Mr. Curran, it has
become apparent that respondents intend to argue that Schening and Upsher acted in conformence
with advicel siven by im-house and outside counsel of Schermg and Upsher concerning the legality
under the antitrust laws of a branded drug company making payments (0 & generic drog company
in retumn for agreeing to stay off the market with its competing product. This puts at issue

cotmurieations between counsel and Schening’s and Upsher’s employees that respondents

refused to disclose durmy discovery.



Specifically, according to Mr. Nields, Schering in-house commse! Johm F. Hoffinan -- the
first Schering witness My, Nields introduced during his opening -- is expected to testify that “in
his discussions with Upsher-Smith and EST, [he] laid down very clearly the rules that would -
govern any settlement that Schermg would eater Into. He told them that Schering would net pay
for fhem to stay off the market.” (Tr. at 40.)° This was necesgary, as Mr. Nields ohserved,
because Upsher and EST had each "requested that Schering imake a payment m return for which
they would agree to stay off the market™ (Tt at 53.) Mr. Ioffinan is Schenng’'s in-house
::mms;el in charpe of litipation and antitmst, spd he was the lawyer responsible for the settlernent
negotiations at issue in this case. {Tr. at 39.) Futting Mr. Hotltnan’s credibifity as an sntitrust
lawyer directly at issne, Mr. Nields represented during the openiny that < we m, Your HCI]]DI',.
after you have heard mm, vou will conclude tlﬁt he 12 a good antitrust lawyer.” {Tr. at 39.)

The second witness Mr. Nields mtroduced during lus opening is Schering’s outside
antitrust counsel, Charles F. “Ricl?” Rule. According to Mr. Nields, Mr. Rule is expectzd to
testify that with respect to Schermg’s setilenwnt with EST, be was brought in to explain w the
U.5. magistratc judge oversceing the settlement negotiations “the antitrust issues raised by a
settlement which inclnded payment.™ (Ir. at 49.) Likewise, Mr. Rule’s former law partner,
Antheny Herman, who also was Schering’s principal ontside parent Frigation counsel in the case
against ES], *will describe the conversations they had on offers and counteroffers, {and] on

discussion of antitrust 1ssues.” (T, at 48.}

! All page references begimming with “Tr.” are made to the Trial Transeript, Volume
1 (Jan, 23, 2002).



Any uncertainty about Mr. Nields's purpose for mtroduecing the testimeny of attormneys
Hoffman, Rule, and Herman concerning their legal advice is dispelled by Mr. Curran. Puring his
opening statement on behalf of Upsher, My Curran argued:

Upsher-Smith agrees with what Mr. Nields said, that Schering’s counsel

- responstole for the negotiations, Mr. Hoffman, was ahead of lus time in identifying
antitmst sensitivities in @ wansaction lke this, but you will hear rom every witness

m thiz case who participated m those negotiations that once Mr, Hoffinan made

clear that he viewed it as a problem if there was any discussion of nonetary

transactions as part of the settlement as opposed to part of the licensing

transzaction, that there would be antitnst issnes, when he ratsed that point, Upsher-

Smith engaged counsel, brought counse? mto the settlement nepotiations.” (Tr. at

57.)

That counse]l was Upsher's cutside patent counsel, Nicholas M. Cannella. {Tr- at 97.)

Thas, from their opening statcments it has become clear that Mr. Nields and Mr, Curman
intend to argue that because Schering’s and Upsher’s lawyers were aware of the law, respondents
did not violate the law. Otherwise, what is the possible relevance of the expected testimmony of
attorneys Hoffroan, Rule, Herman, and Cannella? Any doubt that this is Mr. Nields and Mr.
Curran’s purpose is dispelled by respondents’ opening arguments. Mr. Nields, in the first
moinents addressing the Court, made the pomt of reading from CX 283, a Schering decument
entitled “Fxecutive Surromary,” which states under the “Goals for the Upsher-Smith Settlemnent™
that “any agreement must pass all legal and rcgu]ﬂfﬁr_v constraints, e.g., FI'C." (Tr. at 40.) And
Mr. Curram argued that Upsher's settlement with Schering was a “legitimate transaction” because
Upsher's CEO, Tan Troup, was “advised by counsel” about the antitrust risks and that Upsher
acted on the good faith belief that its comhuct was reasonsble and legal:

lan Troup in June of 1997 was a businessman negotiating a deal. He was advised

by covnsel. He's an honest busimessman, énd you'll have an opportunity to size
hirn up yourself, Your Hopor. Given all the facts and eircumstances surrounding



the company at the time, this was a fair, honest, and legitimate transaction. (Tr. at
100.)

Respondents” argument that because they were aware of the law, they did not violate the
law, is based on a series of necessay inferences that they bave not spelled out. Respondents have
thwarted, by mvoking claime of privilege, all efforts by complaint connsel to gain legitimate
discovery regarding the facts upon which such inference eould be hased.

Some of the intermediate sieps from “we know the law” o “we obeyed the law™ that Mr.

Nields and Mr. Cerran skip mclede:

& During the negctiations with Upsher and ESI, were John Hoffinan and Rick Rule
simply advocating their client Schering’ s position, or were their statements an
accrrate reflection about the possible application of the antitrust laws 1o the
settlements’

b What did sttormney John Hoffmzn actually tell the Schering businesspeopte about
the legality of making payments for delay?

c, What, if anything, did attorneys Rick Rule or Tony Herman actally tell Schermg
businesspeople or Hoffman about the legality of making payments tor delay?

d. What did Johm Hoffman mean when he said that any licensimg deat with Upsher
st stand “on its own owe feet”? (T at 41.) By what standard wouold Hoffman
make this assessment? For example, does that mean that Schering woulkl have
paid the same smount of money for the hcense without the settlement?

. [id the Schering businesspeople actually lislen to apd foflow Hoffman’s, Ruole’s,
and Herman's legal adviee -- assummg they were so advised?

f Recogmzing the potential for antitrust problemos, what did John Hoffimem do to
ensure that the settlement with Upsher actually “stood on its own two feet,” That
is, what did he do w0 make sure payments to Lipsher for the license weren’t really
for delay? Did he momtor due difigence? Thid he review the valuation of the
Ppsher products being in-licensed?

£ What did Rick Rule or Tony Herman do to ensure that in the settiement with ESE
' the payments to ESI weren’t really for delay? Did they even réview the seitlement
before it was sipned by Schering?



h What, if anythmy, did Schering legal counsel telf ihe Schering bouard ahout the
Upsher and ESI settlements and the Niacor License?

1. What, If anything, did the Schering board and management do to ensure that the
payinenls 1o Upsher and ESI weren't actually {or delay, assuning they were
advised about the possible antimmust implications of settlcinents involving payment
for delay?

]- What, if anything, did Upsher's nutside patent htigatton counsel, Nick Cannells,
tell Upsher’s husinesspeople about the legality of making payments for delay?
Assuming he did so, what did he do to muke sure payments from Schering o
Upsher for the license weren’t really for delay? Did he monitor due dibgence?
Did be teview the valuation of the Upsher products being m-Leensed?
Ohviously, the best cvidenee of what was being sad and doue mside Schering and Upsher
with respect to Hotfman's, Rule’s, Herman’s, and Cannella’s legal advice are respondents’
contermporaneous tisiness records and testitnony abont internal company discussions and

_ behavior at that time - ot the self-serving, selective testimony Mr. Nields and Mr. Corran now

seek 1o prosent to Your Honor. At every step during discovery, however, Mr. Nields and Mr.
Curran thwarted, through claims of privilege, complaint counsel’s legitimate efforts to get
information yegarding these issues: i depositions, by withholding docunients, and by seleclively
redacting certain business records that were produced.

For exanmpie, before complaint counsel’s questioning began at the deposition of Mr.

Hoffinan, Mr. Nields laid down his rules for the inquiry:

I’d like to say something just at (ke beginning. [ think we all know this, but Mr.
Hoitman is an attorney and was acting as an atterney in conpection with two
patent litigations that are at issue in the case, and we have not objected to his
depnsition hecause hie was present at meeting with opposing comnsel, zad
copversations at meeting with opposing coumsel are not privileged, and they are
relevant to this matter, but we don’t €xpect questions that stray beyond thosc
meetings into privileged matter or inte Mr. Hoffmam™s mental inpressions, and



obviously i there are such questions, we’ll objeet and dircet the witness not to
1
AnSwer.

Consistent with his warning, each time 4 question was asked (hat even came close to seeking
information abowt what was actually gomg on inside Schermg at the time of the Upsher and BS]
settlement nepotiations, Mr. Mields objected on claims of privilege and instructed Mr, Hoffinan
101 1o answer, and Mr. Hoffinan refused to answer. This included questions about: discussions
at Schering after a settlement meeting with Upsher in Minneapolis (p. 28}, whether Schering
considered other settlerment options before entering the aéreemr:nt with: Upsher (p. 2, whether
antitrust concerns about the Upsher settlement were discussed at Schering (pp. 32-33), whether
Hoffman had discussions with Bule regarding the Tpsher litigation (p. 35), whether there were
discuysions at Scherimy about whether the payueuls o Upsher would be contimgent o non-
refundable (p. 56}, whethier there were discussions at Schering about setting the date for Upsher's
entry of Septernber 1, 2001 (p. 63), and what discussions took place at Schering in preparation
for mectings with ESI {p. 83).

As with tbe Hoffman deposition, Mr. Nields laid down sinilar rules at the stari of the
depositions of Mr. Rule and Mr. Herman, limiting complaimt counsel’s inquiry of these two
attorneys.” Here, too, Mr. Nields objected to questions on ¢laims of privilege and instructed Mr.
Rule and Mr. Herman not to answer -- and Kule and Herman refused to answer -- each time a
question was asked that even came close (o seeking information about what was actually gomg on

mside Schering 2t the time of the ES] and Upsher settlement negotiations.

2 CX 1509 {Hoffinan Deposition) at 5 (Oct. 26, 2001).

3 Rule Deposition at 5 (Nov. 15, 20013 {Attachinent A); Herman Deposttion at 7
(Oct. 30, 2001) (Ascachinent B},



Mr. Curran made a similar .statmnem']ijmrhlg corpplamt coenscl's scope of mguiry doring
the deposition of Upsher cutside patent Etigation counsel Nick Cannella: “T ask before we take
thig break, [that cotrplamt counsel] consider focusing your questons to this withess on
comamnications he was involved n with Schering and négntiatirms between Upsher and Schering
in which this witness participated. On matters i (hose areas, we will not be asserting attorney-
client privilege.™ Durimge the deposition, Mr. Curran not m:tly. asserted ohjections o questions
asked of Mr. Cannells, a third—p-arty witness, on the basis of aitomey-client privilege but
(curicusly) atso on the grounds of “comomom interest amangetnent” and “joint defense privilege ™
Mr. Camnefla refosed to answer guestions about possible settlement of patent htiration that
pecurred at Upsher (pp. 34-35), and conversations with Upsher CECQ [an Troup relating to
settlernent of the palent igation {pp. 52-53).

Respondetts also have withbeld sumerons documents on clains of privilepe that Hkely are
releyant to determiming whether the busmesspeople at Schertng and Upsher actually were advised
about the antitrest lzws and songht to abide by thern, During the investigation of this matter,
Schermg produced a 17-page privilege log with 119 documents containing dozens of documents
authored by or sent o attotueys Folin Hoffman, Swim Lee, Jeffrey Wassersten, Rick Rule, and
Anthony Herman, as well as key business people at Scherme, incloding Raman Kapur, Marty

Driscoll, James Audibert, regarding the settlenient of the Uphser and ES1 patent litigations. ®

4 Cannella Deposition at 37 {Oct. 23, 2001) {Attachment C).
* I at 30

e “Schering-Plough Corporation Log of Privileged Documents™ (Feb. 22, 2000)
{Attachaent D).



Sontlarly, Upsher-Snith preduced a five-page privilege log with 38 documents, inchidimg
docunments authored by Nick Cannella concerning the patent settlement.’

Ir addition to refusing to produce certain documents on claims of privilege, some mteral
Schering business plans were produced with redactions that appear to go to the heart of the kind
of tegal advice Schering and Upsher are now trying to selectively put at issue through the
testimony of their lawyers at trial. The followmpe are two examples. First, in 1995, Schering’s K-
Dur project tanager advised company executives that “direct generic competition is expected”
and “may come within 2 years” (1., 1997).° Notwithstanding that Schering’s patent covering K-
Drur-20 would not expire umtil 2006, she charactenzed the issues, ubjectives, and smateygies
regarding how o deal with looming generic competition as follows:

Issuo #3

Geperic Competition to K-Dor 20 may come within 2 years.

Rationale

ANDRx is developing a 20 mBEq formulation. While no knowa bioavailability studies have
been mitiated, product approval is possible m 1097,

CObijectives
1. Mazmnize length of time to iptroduction.
2 Minnize market penetration.

Strategies to Address Issue #3

REDACTED

" “Upsher-Simith Privilege Log™ {undated} (Attachment E).

§ CX 13 (Memorandum from Andrea }. Pickett, Product Manager, K-Drur, Re: K-
Dur Long Term Strategy (Mar. B, 1993)).



Simifarly, in a memorandum concernmy the Schering Board of Direciors Meeting of June 24,
1997, where the proposed license agreement with Upsher-Snuith was to be considered, one
paragraph discusses the fact that Upsher was “seeking an income stream to replace the mceme
“Upsher-Smith had anncipated earning it it were able successfully o defend against Key's
infringernent claim. ™ The last sentence of this paragraph is selectively redacted, however, leuving
only a clanse which conveniently (for Schering) says “we mformed them that any such deal should
stand om its own merit mdependent of the seltlerment.”®

Comnplaint counsel were respactinl of regpondents’ clanns of privilege throughoit the
discovery period. We did not seek (o challenge Mr. Nields's and Mr. Carran’s claine of privilege
{as - founded as some of those claims were) nor did we file motions t}:r- commpel. But to allow
respondents ko use advice of counse] as a defense at this point in the proceedings -- especially in
light of the concerted efforts they made to deny us legitEnate discovery -- would be unfairly
prejudicial to complamt counsel.  Prior to Mr, Niglds's and Mr, Curran’s opening arguments, we
had hittle way of knowing thut respondents intended to raise an advice of counsel defense and
every reascd to think they would not. A review of Schering’s fmal witness list filed on December
14, 2001, for example, shows that Mr. Hotfman was expﬂctﬂci to testify only abonr:

- conversations with Ypsher representatives during settlement negotiations between
Schermg and Upsher . . . Schering also expects him to testify sbout

commmunications with ESI representatives during the course of settlement
pegotiatons between Scherig ad EST . . . Mr. Hoffipan is slso expected to testify

# CX 338 {Schering Memo re: “Board of Directors Meeting — June 24, 19977 (Jun.
19, 1997)).

& Id



abont conversations with federal judicial officials duning the course of those
settlernent negotiations, ! '

The Schenny Witness List provides similarly vague desenptions of the expected testtmony of M,
Rule and Mr. Herman. ™ Nowhere is any mention made that Hotfinan, Rule, 2nd Herman are
expected to tesiify abour concerns they may have had that making payments (¢ Upshier or ESL for
delay could violate the anlitiast laws.

Upsher’s descripiion of the capected testmony of Mr. Canncllz also 18 vagee: “He will
testify about the negotiations hetween Llpsher-Smith and Schering related to the licensmg
agreement.™ This description stands in sharp contrast to Mr. Corran’s npening that “once Mr.
Hoftman made clear that he viewed it as-a problem if there was any discussion of monetary
transactivns as part of the seitlernent as opposed to part of the licensing transaction, thar there
would be antitrust 18sucs, when le raised that point, Upsher-5mith engaged counsel, brought
coungel {(Nick Cannclla} inta the settletent negotiations.”™ (Tt at 97.) Further, Mr. Coran
argucd that Upsher CEO lan Troup “was advised by coumsel” (Mr. Cannella) and *[gliven all the
facts apd circumstances surrounding the company at the tirne, this was a fair, honest, and
legitimate transaction.™ (Tr. at 100.)

Durmg (heir opening argwrents, Mr. Nields and Mr. Curran put the advice of legal

counsel squarely at issue, with the apparent hope that Your Honor will infer from this that

i Respondent Schertige-Plough Corporation’s Witpess List st 2-3 (Dec. 14, 2001).

1 See Schering Wimess List at 9 (expected testimony of Mr. Herman} and at 12-13
(expected testimony of Mr. Eule).

1 Upsher Smith’s Final Witness List at 6 (Dec. 14, 2001).
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respondents’ conduct was reasonable and legal. Bot they only wamt to tell Your Honor part of
the story, and this is unfair.
Legal Analysis

A long Ime of vasc law nmkes ¢lear that allowing a party 1t litigation 1o use clams of
privilege as both “a sword and a shield” is untairly prejudicial and should not be pertmtted. See,
e.n., United States v. Bilzerian, 926 F. 2d 1285, 1292 (2™ Cir. 1991) (*the attorney-client
privilege cannot &t once be used as a shield and a sword™. " This is precisely whiat Mr., Nields
and Mr. Curran seck to do. Throuphowt the discovery phase of this proceeding they steadfastly
have used claims of privilege as a shield, while now they seek to use advice of counsel as a sword,
Dormg his apening, Mr. Curran expressly stared thae Upsher helieves its actions in entermg into
the settlement with Schermg are “legitimate™ bevause of the “advice of comnsel.™ (Tr. at UKL)
Mr. Nields was more careful not 1o expressly mention the words “advice of counsel” durimg his
opening. But if he did not mtend to raise relfance om counisel as a defense, then whiy is it
important jor this Court to hear testimony about the legal advice of Messrs. Hotfliman, Rule, and
Herman, and to concluds that Mr. 11offroan *is a good antitrust Tawyer™? See, e.g., Recyeling
Sedutions, Inc. v. Dist of Columbiag, 175 FR.D. 407, 409 1.3 (D.D.C. 1997) {if defendamz were
not raising advice n:r_f counsel as a defense then “reference to their consoltation with birm would be

superilions.™)

H Your Honor has recognized this sume principle with regard to claims of work-
product privilege. See Order Denying Motion m Limine or For a Protective Order, Moter Up
Corp., Dkt. 3291, 1999 IFT'C LEX1S 207 at *7 {Aung. 5, 1999) {work-product doctrine cannot be
used “as both a sword and shield™) {quotng Frontier Refining, Inc. v. German-Rupp Co., Inc.,
136 F.3d 695, 704 {10th Cir. 1998)).

11



Once a party chooses to shield a mutter fom Inquiry prirsuant to a privilege, that parry is
barred from subsequently introducing evidence om that matter. See Mobil O Com. v. Ampeo
Chemicals Cerp., 779 F. Supp. 1429, 1485 n. 43 (D. Del. 1991} (“Amoco’s failure w clearly
waive the privilege belore the close of discovery prevented Mobil from taking any appropriate
discovery regardng the [attorneys’] opinions. | The Court] will not consider the contents of the
opinions . . . .”"). “[Tlhe failure of a party o allow pre-trial discovery of confidential matter which
that party intends to introduce at trial will preclude the mtroduction of that evidepce.”
International Tel. & Tel. Corp,, 0O FR.D. 177, 186 (M.D. Flo. 1973} (citing Fed. R. Civ. P.
IT(BHZHB)).

Even if the proposed testimuony itsell does nol directly refer to privileged evidence, a
defendant must choose betwoen miroducme testimony and asserting privioge iF cross-—
examtation of the testifying witness must fairly inttude on pravileped matters. In Bilzerian, for
cxample, the criminal defendant sounghi a roling rhat he counfd @stify regarding his belief in the
lawfilness of his aciinns -- without asserting a refiance on cownsel defense or acteally inuoducing
the content or existence of privileged commounications - und not be subjected 10 cross-
exanimation on relevamt privileged commumnications that he had with his attorney. See 926 F.2d at
1291. The Court of Appeals for the Second Circuit atfirmed the trial court’s refsal to permit the
defendant 1o both offer his proposed testimony and assert privilege for related conrnunications.
The court of appeals held that when privileged communpications are *“directly relevant” to an
opponent’s testing of fssues atfirmatively raised by a party, fairness prohibits sllowing the party to
both testify reparding those issues and use the attomey-client privilege to block discovery of those

communications, fd at 1292, See also Pereira v. Unired Jersey Bank, 1997 WL 773716, at * 3

12



(S.D.NY. 1997) (surnmarizing Seeond Circuit taw as holding that & party cannot assent both a
privileee and “a position ‘the truth of which can only be assessed by exarnmation of the privileged
cotrmnunication’™). Thus, even if a party’s proposed testimony docs not directly incorporate
privileged miormation, “Ta] defendant may not use the privilege to prejudice hus opponent’s case™
and still expect to testify freely. Bifzerian, 926 F.2d at 1292, See also Chevron Corp. v. Pennzoil
Ce., 974 F.2d 1156, 1162 (91th Cir. 1992) [Iﬂﬂﬁwﬁg Bilzerian}.

While the cxpected direct examination estancny of Hoffmen, Bule, Herman, and Cannellz
may not directly reveal privileged evidence, we cannot fairly probe their testimony on cross-
exammarion without mtradmyg on privileged matters that respondents have repeatedly shielded
from discovery. Did Hoffoean and Rule raise antitrust concerns with ESE In order to get ESL to
fower its $100 million demend for payments or because they believed it to be an accurate
assesstnent of the law! Respondents refused to answer on the bagis of privilege. Did Hoffman,
Rule, Herman, und Cannella tel! their busmesspeopls about the antitrust nisks of entering
settements mvolving payment for delay? Respondents won't say. Did the Schering and Upsher
businesspeople actually listen to and follow the legal advice of their lawyers, assummg they were
g0 advised? Did Hotfmsn, Rufe, Herman, and Cannells take any action to prevent their chients
from entermg into a settlement myolving payngat for delay? What did chey do 0 muke sure
paymcnts to Upsher really were for the products licensed? Did they monitor dus diligence? Did
they review the valuation? They retused to tell us.

Respondenis’ privilege claims not only obstruct complaint commsel’s diseovery of
inlormation necessary for (he cross-¢xamination of Holfnau, Rule, Herman, and Cauells, but

also seive to provent this Court from being able to cvaluate the veracity of therr asscrtions. It

13



would be patetitly unfair to allow respondents to block any examination of the enderlyimg
evidence while stmultaneously allowing respondents to present self-serving argoment and selective
teslirony. Having chosen to assert privilege o prevent discovery of contemporaneous evidence,
respondents should be precluded from .[nﬂaseming the vntestable “restimboy™ of Messrs. 1offman,
Rule, Herman, and Cannella that is mtended to suggest that the settlements were *fair, honest, and
legitiate™ (Fr. at 1009 transactions hased on the advice of counsel.

At this late date, it is no Jonger an option for this Courr to deern respondents” privilege
clairns waived and to order them to provide discovery niecessary for cross-examination. After
discovery 18 closed and trial has begun, it is too late to wat for respondents to produce relesvant
documents and then repeat the depositions of Messrs. Hoffinan, Role, Herman, and Capnella, and
still expect complaint counsel to be able w0 make any weantupvl use of conlemporancous
evidence concernmg respondents’ truc purpose in negotiating and entering into their scitlements.
Theretore, the only appropriare remedy at this tine ig to order Schering and Upsher 1o abude by
the choice they already knowingly have made, and to preclude the mroduction of evidence by
attorneys Hoffman, Rule, Hermnan, .and Cammella with respect to issues on which they and others

hava asserted privilege.

For the reasons set forth above, we respectfully request that Your Honor preclude as

irrelevant and unfairly prejudicial, under Commission Rule of Practice § 3.43(h), any testimony by

14



attormeys John Hoflian, Rick Rule, Tony Herman, and Mick Cannelia regarding the discussions
they had about the legal fmplications of Schering paying Upsher or ESI for delay.

Eespectfittly subrmitted

Karen G, Bokat

Markus H. Meier

Bradley S. Albert

Counsel Supporting the Complagt
Brated: February 5, 2002
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en would inerpose o previlege objection. 2 anid the Federi U Trade £ ominyisseo.

7 Houlacly. if you sty i seeking bis ownml - Al I Tare ceqaresented cliens ot rime o

it impressions,  woukl also intemose such an objection 2 T n private litigauon and in cumwction with

Page & Pag

i, and direct bim pot (o answer, DY ATESTaptticy by st areorneys penetal and by the

= BY MR. GIEBS: i Burtrpeman onumnission,

iz One other thing 1 did wan to aded, is there a4 How long luve v specialied 10 e areas of
# anyrhing that inhibits your abily 1o restile today, e avmitras and — dhigd vou say basinesy oconodmig sy

1= any medication, bl ojght ow lzst righe. something m o A I said eoonoantic opnlation.

g lke char? o] QA = ook repguliien?

mo A No, o A himece — bsupieese even o Lo sclwo. bt

A Q Okay Now. counsel indicated thae vou worked [ cermatnly sinve [ began praceicins afce lecksbign,

7 on the EST — wocked with Scherng on the FS5I G Coauld veu — where did vou work prior e Friced
o agreement. Did you have any involvemene with the an Fruok?
1 ScherngUpsher agrecmeni? A & Would vou ke me e back vver mv work
pz2 MR, KIELDS: I'm going o perout Me Rule e a7 historyd
o3 answer that one guestion on thac subject. ow @ Yes please.
vy THEWITNESS: Yes f A Okay Well wring — weell let me stact from
s BY MA. GIBBS: no TORZ T — atrer o cledtship, Ewos Specitl Assperint
re G Okay. lowoatd have beena liode easier it 77t the Assispint Atvorsey Genend moplue Artgrust
] thie ANSWET WS ne, ... 7 Liiviseon of the Depamnient of hueitice, who o e tione
i Could your descnbe e e your edacational s wins Bill Baxter Then in early 1983 — ar exouse e,
13 baekgroundd from high school? na in early 1984, 1 became a Depury Assistane Astochey
2 A Freom high schoul D went v public lugh sciuxe g Creneral ot the time for poticy plaoning amd
e in Mashvelle Tennessey. grachrane J in 1973 then ek ol Ey leiskarion. Pank MeGeah was the Assisiant Atorner
21 year off between high school ind collepe Lo work 22 Erzmerif in change of the Aotittusy ivision s tha

j221 vonstruction in Flody; then returned 10 Nashville and 3l puint,
(24 went 1o Vanderbil University, where | gota BA in 2 In— It me scoin carly 1989, T assuroed 1l
iz 1978 then went eo the Universicy of Chicago Law a5 reaponsibEities of the Bepalawry Depuny ar the
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SCHERTNG-PLOUGH CORI. & TPSHER-SMITH LAn:
MATTER NO. D020y

ANTHONY HERMAN

{ctober 30, 20011

m PROCEEDINGS
2]

e Wheraupon-—

fat ANTHONY HERMAN

m 2 witiess, calied for examination, having been
e first duly sworn, was examined and tesgificd a5

m follaws:

] EXAMIMATION BY COUNSEL FOR
E] THE FEDERAL TRADE COMMISSION
m BY M3. AFOR!:

1y G Please stare your name and business

1z) acddress for the record,

1 A Antheny Herman, Covingion & Eurling, 1201
1] Pennsylvania Avenue, Northweest, Washington, DC.
by 20004 _

g @ Good morping, M, Herman, My narmoe i5Yag
m Apari. I'man awterney with the FTC, and [ well

i he asking yoo a series of Questions related o the
m Commission's complaint against Schexing Plowgh
w Corpaaton.

) FReforg we get smarmed, U'd like to go

2 over & fow instrucdons. I you do oot hear a

3 queation deae I have asked youn, just say 5o and 1

4 will repeat the question, I you don't undersiand
gr a cqeesting [ have asked you, just saysoand I

Page 7

m and completely,
m MR, HIELDS: I would like to just mzke a
| ™ brief staement ar the cutser of the deposition.
-t A5 1 Think you will bring ol in 2 modtent,
| 8 Mr Herman is af atorney with the law firm of
I m Cowingron & Burling, and was aoting s an agormey
@ reniescnting Schedng/Roy i the two patent
@ litigations thar, the serdenwent of wiich is

oo imvalved in this case.

) And he has been designated ¢ oritmess by

lngz Schering because he had conversations with the
ir'-a] adversacy in the ES litigation and alse with the
i1a) magisiEtie Judge. And wnase CONVELSALIONS W
s belicve ate relevant (0 the Casc.

(& Bt if questions sic2y inro areas such as

iam privileged areas, such as conversations with his
';15; client or into his mentel impressions, then we
frza will be objecting 2nd [ will be directing him not
2 b anAwEr
.![21] NS, APGRI: Okay Your statcrent Lus

|iaa been noted,
f[zaj 8Y M5. AFQRI:

Jpq:. Q: Are you represanred by counsel here
si2g) oday?

1
! A I cemainly can answer themn trurhfully
1
I
I

n wall wry o clarity the guestion.

2 Al questians must be answered audibly,

1 This will greatly reduce che stress on the coun

4] IEQOTICL.

| And to stan, I wesoted ket you know

g that I will be referring o Scheding Plough

1 Corporarion as Schering Plough or Schering and

3] UpsherSmith Corporaticn as Upsher or Upsher-Smith
1 aml alsa ESI Lederle Incorporated 2s BESI but also

3 to inclode AHP gr Amersican Home Prodocts. Is thae
y Clear?

1 A Yes

kW Okay Pleasc be awarg that when 1 refer

1t Schering Flough Corporation, L also inclnde ey
;| Pharmaccuticals; 18 that clear?

» Az Mo.

5 @ Okay.Then I will refcr 1 them

| sepamely. Key Pharnmaceuricals, as I undceseamncdt
1 it, 15 4 division or 2 business unit of Schering

y Plowgh Corporgticn. Are you asiice of that?

1 A Mo

3 f: Okay Is there anythiog you need 1o ke
| me Fware of that might iropatr your ability to

1 understand my QuesIicns of 0 answer thom

1 rruelzfully 2nd complerely?

Paga§ ] Paga 8

i m o A Yes.

] @ @ And who is vour counsel?

@ A: M Mields,

cap G And bIr Niclds also cepresents Schecing

! 19 Flough Corporation in this matier, 40 you aware
| m of that?

F M A Yes.

| m O When did vou make arcanpgements to have
| w Mz Nields ccpresent you for this deposition?
pnm A Tdon't recall

Ing @ Oid you do apyhing o prepire for youe
JJna deposition today?

(1% A Yes.

G Whar did you do?

I[n] A ! met wath Mo Nields and I thought abowt
(g che case.

v G Did you meet with anyone owside of,

|r:m besides from Niclds to preparce for your

irg) deposition today?

o A Yes.

e 0 Who eise did you et wiih?

ez A Mark Lynch,

Iy & And who is Mo Lynch?

)  A: He is onec of my pariters | Covinguon &

i[z;j Burling.
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MNEITEIOTAS M., CANMNETL *
Ohtober 235, 2001

SCEERING-PLOUGH CORY. & L'PSHEE-SI%[[ﬁI IARS

— rrm—

—r,

{1 berween Upsher-Smithand jehering Ploweh conceening tlic
 settlernent of e “F45 paient litigagon?
m MR. CURRAN: Objection, vague, hat vom c2n
] ARSWer
@ THEWITHESS: You know, I'm nor entirely sure T
g5 nnderstand the Question, Mn Namoow, but if Tam
@ ingerpreting i cowrmectty, I believe I first became
g Aware of discussinns sometime in the late spring of
m 1997,
b BY MA. NARRDW:
by G Okay, {am going to beve a series of questions
nz about that, Perhaps we ghowld take 3 hrief breal
0y before we begin on this.
py MR CURRAN; That's fine, but | ask before we
n make this break, M Namow: you consider focusing your
15 Questions 1o this witness on communications he was

" 7, imvehved in with Schering and negotiations berwecn

{1g; Upsbher and Scheding in wlich this witeess participated.
pe O maners in dose arcas, wie will nor be asscrring

par attorney-clicnt privilege, [ most say ['m bewdidered

1] &0 Your Insistenoc 50 fr in this deposition 1o focos

] Expressly your guestHoning on comnicatiens ereeen
73 Upsher-Smith aned i85 Buipation cownse],

R Thank you.

L2s; (A brief recess was taken)

MATTER NO. D929

——

Page 37

Fage 35
i1 0 All righr. Do von recall when thar meedng
' WasT
‘@ MB. CURRAN: Objrcion as to form I just wang
B o clarify, by “mectiog.” 0w mean an i-person
[ MeeTing. Alr Namme as opposed o a wehenhone
[ conferance?
1 MA NARROW: Yes.
@ THEWITNESS: And Ianswernsd the question in
: @ that way, thar 1 recall anending one in-person

.

| .
1tz fReeting.

. Now your quesdon is do Erecall when --
i BY MA. NARRDW:
1

I[ﬂ] G: When tlie meceng was.

i A My best eecoliccorion s that ic was sometime
1'||5r carly junc of 1997,

e Qe And wheee did that meeting ooca?

ta A At Schenng Plough's = at what I understand o
ing he Schering Plouph's factline iy Mew Jerscy.

e O Anct wie was present at that meeting?

‘Ee A Wirh respert to UpsherSmmith, MeTroup, 2

‘R genderan whose iast name | do aor recall whose fest
i:pzj ‘name was Andrew, who was 0ot v my undersianding an
e4 Upsher-Smith employes but a4 eonsultant, and L

4 With respest wo Schering Plough, = Serior

py business execurive of Middle Fastern ancestry, [ think

Faga 33
] MR HAAROW: Wounld von read back the lag
F question and answer, please.
At (The record oas read as follaoves)
¥ *QUESTION:When wzs your first isnohrentent in
F any contact between Upsher-Smith and Schering Plough
@ concerning the sealement of the 743 patent
7 Ltigation?
18 ‘MR, CTARAN: OQbjecrion, vagne, bart pon can
[y ANTWLL,
[ "THE WTITNESS: You know, I'in ot cnirely suge
(e I nndersang the question, dMr. Narrew, bur i [ am
7 integpretiog it correcdy, I betieve I fivst became
i3 aware of discussions sometime in the late spring of
pap 1907
1y BY MR. NARRDYY:
v O Were there 3 sevics of mectings and
1 commudications between representatives of Scheringand
tin UpsherSmith in the spring of 1997 concerning
e settlement of the '743% patent Litigation?
g Al don't know.
e1 @ You don™t know.
= Do you recall atrending any mectings between
[z repregentatives of Schesing and UpsherSmath concerning
24 settlement of thar parent Rigation?
e A Yes I pecell smending one mesdng.

r Paga 40
(1 hizs name was son ¢ ing like Kapur. [ have 2 fzing

| & recollecon of ot ar ¢weo perhaps other less senior

i (& business people fr .0 Schering Plough, 2nd an in-house

i [« Schering Plough lawyer whose name [ believe is John
i Hoffmam.

i G Do vou recall if Maretin Drisecll was at thar

| [ meenng?

! | A AsIsay dhere were two — [ Delicve oo

J [ gentlemen in the room, bur I don't recall thar name. 1
ing: don't recall the names of the athier (vo gendemen
pir @ How did you come to acrcnd that meeing?

|tz A Tomsashed o

QG By whom!

P A Orniginatly by my panner Broce Haas,

pm O Were you artending the meering for Mr. Haas?

P A [don't know that I would phrase i exactly

7y that way, but Tknow that Bruce wasbusy and asked me
ljest if I could go to the meering,

ita 1@ And thag was the pnly meeting that you aended
iz CORCEIning scttloment — the oniy meocting between
) represenmtves of Upsher-Smith and 3chedng conceming
the sealement of that patent Higation?

en  A: The only face-[0fa0e MeCting, yes.

p4q Q@ Do you recal! what was discusscd an thar

R MecHogs
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CERTIFICATE OF SERVICE

I, Clifton L. Srnith, hereby certify that on February 3, 20032:

[ cansed two copies of Complaint Counsel’s Memorandam in Support of Motion
to Preclude Certain Testimeny by Respondent’s T.awyer Witness to be served upon the following
person by hand delivery-

Hon. I, Michael Chappell
Adminigitative Law Judge
Federal Trade Commission
Room 104

600 Pennsyhvania Avenve, N.W.
Washington, D.C. 20580

: I caised one original and one copy of Complaint Counsel’s Memorandum n
Support of Motion to Preclade Certain Testimony by Respondent’s Lawyer Witness to be served
by hand delivery and onc copy to be served by electronic tnail upon the following person-

Ofhce ol the Secretary

Federal Trade Commisston
Room H-152

600 Pennsylvania Avenuc, N.W.
Washington, D.C. 20580

I coused copies of Complgint Counsel’s Memerandum in Support of Motion to
Preclude Certain Testimony by Respondent’s Lawyer Witness to be served upon the following
persons by electronic mail and hand delivery-

Laura 8. Shores, Exg.

Howrey Simon Amold & White
1299 Fennsylvania Avenue, N.W.
Washington, D.C. 20004-2402

Christopher M. Curran, Esg.

White & Case LLP
6011 13th Street, NNW.

Washington, D.C. 20005
Al A
CW L. Smith >
b




