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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

~HCRETREL

In the Mattcr of

SCHERING-PLOUGH CORPORATION, Docket Mo, 9297
a corporation,

UPSHER-SMITH LABORATORIES, INC.,
A corporation,

and

AMERICAN HOME PRODUCTS
CORPORATION,
4 coTporation,

Emergency Motion For Leave to Allow Complaint
Counnsel to Depose Mike Valarza

Complaint Coumsel seeks leave to serve Mike Valazza, 2n employee of Intemational
Processing Corporation (“IPC™}, with a subpoena ad testificandum for a depesition in the abave
captioned matter.’ Mr. Valazza wés on Complaint Counsel’s Preliminary Witness List in June
2001 ancd has remained a tsted witness from that time forward. IPC does not oppose this motion.

Complaimt Counsel did not deposs Mr. Valazza befores the close of fact discovery,
becanse IPLC was wiiling o permit Mr. Valazza to voluntarily speak to Complaint Counsel. As
Complaint Coumsel prepared for triai, # contacted Mr. Valazza to discuess his appearance as 4
~ witness. When Upgher-Smith iearned of this contact, it stremgly urged TPC not to bave any

conversations with ;:ﬂmplaiut counsel, suggesting that any such conversations might breach the

! [PC has been acquired by R.P. Scherer. Because individuals listed on both complaint
coumtsel’s and Upsher-Smith’s witness list are listed as IPC employees, this motion wall refer to
B.P. Scherer as [PC.



confidentialify provistons of a4 contract entered into between [PC and Upsher-Smith. Since the
l.‘zunvrrsatinns with Upsher-Smith's counset, TPC has refused Complaint Cannsef access to Mr.
Valazzn, cting CONCETnS that Upsher-Smith might view such conversations as a hreach of
coitact

Mr. Valazza has information reievant to the prosecution of complaint counsel’s case and
is accordingly on Complaint Commsel’s witness list. Allowing the cllepﬂsitiﬂnlwuuld allow
Coniplaint Counsel the wherewithal to assemble its presentation of this ﬁmﬁis more efficiently,
wﬁfch-wau]d’rcsuit in s time noeded at trial for Mr Valazza’s te:stmuny Upshﬂr—gnﬁth would
notde prejadiced by thiz deposition, becanse Mr. Véia.zza was identified as 2 witness for
Complaint Counsel on June 14, 2001 and therefore mul:i have deposed him duning fact
discovery. In addition, Upsher-Smith would be afforded an opportumity to examine Mr, Valazza
at the-deposition.” Farthermore, granting this deposition will not resnit in a delay in trial, since

the deposition: would oceur concomitantly with trial.

* Upsher-Smith has also listed both Mr. Valazza snd George Tomiach, snother IRC
employee, on its witness list. [PC has taken the position that it intenuds to treat Complamt
Cennsel and Respondents squally in this matter and intends to refuss any informal interviews
with Upsher-Smith’s coumze! if it is precluded from speaking voluntarily with Complaint
Coumsel. The deposition would thus altow Upsher-Smith to more efficiently present Mr.
Valazza's testimony should it choose to call him as 4 witness.
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For the reasons stated above, Complaint Counsel requests that Your Honor grant leave to

subpeena Mr. Valazza for a deposition.

Respectfully submitted,

) Ju—

K.aren . Bokat _
Robin L. Moorc

Burean of Competition
Health Care Services and Products
Federal Trade Commission

- 601 Penpayivapia Ave.,, N.W., Room 3115
Washington, I.C, 20580
Counsel Supporting the Complaint

Dated: Tanuary 25, 2002



CERTIFICATE OF SERVICE
I Robin L. Moore, hereby certify that on Jamary 25, 2002:

1 cansed two copies of Complaint Counsel’s Ewergency Motion For Leave to
Allow Complaint Counsel to Depose Mike Valazza to be served upon the following person by
hand delivery-

Homn, D. Michaet Chappelt
Adminsstrative Law Judge
Federal Trade Comnuission

~ Room 104 |
600 Peunsylvania Avenue, N.W.
Washington, D.C. 205380

I caused one ﬂliginal #nd one copy ﬂf Complaint Counzel’s Emergency Motion
For Leave to Allow Complaint Counsei to Depose Mike Valazza to be served by hand delivery
and one copy to be scrved by elcetronic mail upon the following person-

Office of the Secretary
Federal Trade Commission
Room H-159

", 600 Pennsylvamia Avenne, NLW.
Washingten, DVC, 20580

I caused copies of Complaint Counsel’s Emergency Motion For Leave o Allow
Cumplalnt Connsel o Depose Mike Valarza to be served upon the fnllnwmg persons by
electyonic mail and Federal Express-

Laura 8. Shores, Esq.

Howrcy Simon Amold & White
1299 Pennsylvania Avenue, N.'W.
Washington, D.C. 20004.2402

Christopher M. Caran, Bsg.
White & Case LLP

601 13th Street, N, W.
Washington, D.C. 20005

Eobm L. M:}urﬂ



