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UPSHER-SMITU™S CONSENT MOTION FGR IN CAMERA
IREATMENT OF CONFIDENTIAL LEGAL MEMORANDUM

Upsher-Sonth hereby moves for in camera treatment of a confidential legal memorandum
containimg trade secret informatinm regarding its Klor Con M product, tral exhibit CX 716, All
parfies have indicated their consent to i camera treatment for CX 716, The facts and authenties
in support af this morion are set forth in the accompanying memorandum and declaration.
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{aces serious injury “when the documents in quesﬁ'dn are secret and material 10 the appticant’s
businiess . . .7 i the Matter of Bristol-Meyers, 90 F.T.C. 455, 456 (1977} (articulating 6-factor
test: for defermining secrecy and matenality). buriher, “I[t]he likely loss of busimess advantages is
a good example of a ‘clearly defined, serious injury.” Hoechst Morion Russell, Inc., 2000 ET.C.
LEXIS 138, *6 (2000).
CX 716 PLAINLY WARRANTS JN CAMERA TREATMENT

The information in the CX 716 regarding the formulation and manufacturing for Klor
Cun M information is both seeret and material such that it squarely meets the requirements for /i
camerg tremment under Rule 3.45.7 The memorandum contains trade secret information that is
fundamenta} to the development and formaulation of Upsher-Siith’s branded genenc product
Kior-Con M. — its most valuable product line. See Dec. of Mark S. Robbins § 4 (Ex. A).
Specifically, the memorandum discloses detailed information relating to |

i thf.‘: Elor Con M [ | chemieals thatr

are { jKlor Con M. fd It also sets forth the specific chemical ingredients
and percentages of compesition. i This is exactly the type of inf&matinn which warrants ir
cepmera treatment:  “the disclosure of a secrel formula will almost invariably result i injury”.
See H.P. Hood & Sors, doc., S8 F.T.C. 1184, 1188 (1961} {affording im camera treatment}

The trade secret and legal information contzined in this document has been carctully
guarded by Upsher-Smith. Robhins Dec. § 5. This information is not publicly available. In fact,

apart from this proceeding, only a small handful of Upsher-Smith employees have access to this

! Consistery with the Third Revised Scheduling Order Upshur-Smith reviewed thousands ef potentiat wrial exhibits
and fled on December 27, 2001, a motion for in earera treadment for several specific exhibits. A that nme CX
F1& was aop-identified for ir camern treanpam. Upshier-Senith filas this molion for ir camers treatment of CX 716
afier ghtainfog the consent of all parties in Lhis matter.



mfermation. fd § 6. Public disclosure would greatly prejudice Upsher-Smith by destroving
much of the value of its most important product, Klor Con M. fd

This competitive information regarding Upsher-Smith’s core produck line is proprietary,
and retains s value as a trade secret throughout the life cycle — even after the expiration of
Schering’ s patent for K-Dur. id. § & Therefore, in comera treatment for an indefinite period of
time is warranted for this docoment t0 ensure that the formulations and mamafacturing processes
of Klor Corr M na.n‘lain z protectable trade secret. A

Finally, this document comtains confidential legal advice, analysis and strategy for
Upsher-Smith regarding { ]. Robbias
Bec. § 7. Disclosure of UpsheruSmitﬁ’s l#igation strategy [ ], and [

1, an uniair advantage vis-g-vis Upsher-Smith. Should the document be used. i open

contt, it is almost inevitable that Upsher-Smith’s competitors will become aware of the contents
of the document. Jd

CONCLUSION

For all the reasons set forth herein, Upsher-Smith respectfully requests i camera
treatment for this memorandum, CX 716, for an indefinite peniod of time.

Dratedd: Tanuary 24, 20402 Respectiully submitted,
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CERTIFICATE OF SERVICE

i hereby certy that on lanuary 24, 2002 I caused a paper otiginal and one copy as well
as an-electronic version of the foregoing motion for i camera treatment and suppotting papers
to be fited with the Secretary of the Commission and two paper copies to be served by hand

delivery apon:

Hon. . Michael Chappell
Admimnistrative Law Judge
Federa! Trade Commission
601 Permsylvamia Ave, N W.
Washington, D.C. 20580

and one paper copy to be served upon the following counsel by hand delivery:

David R. Pemder

Assistant Director of Heatth Care Products Division
Karen G. Bokat

Federal Trade Commission, 3115

601 Penngylvania Avenue, N.W.

Washigton, DT 20580

Laura 5. Shores

Howrey Simon Amold & White
129% Pennsylvania Avenue, MW,
Wastungron, DT 20004

Sy, Sl




UNITED STATES OF AMERICA |
FEDERAL TRADE C{]MM[S_SION

It the Martter of

Sthering-Plough Corporation,
a.corporation,

Docket Mo, 9297
PUBLIC YERSION

Upsher-Smith Laboratories, Inc.,
a-corporation,

amd’

American Hone Products Corporatinn,
a coyporation.

DECLARATION OF MARK ROBEBINS IN SUPPORT OF UPSHER-SMITII'S

APPLECATION FOR IV CAMERA TREATMENT OF A LEGAL OPINION LETTER

MARK § ROEBINS, deciares as follows:
1. 1 am the Vice President of Scientific and Legal Affairs and inside counscl to

Respondent Upsher-Smith Laboratornes, Inc.

2. Baset on my persongl kaowledge I submit this declaration is suppert of Upsher-
Smith’s application for i camery treatment of a highly confidenttal ], bates
nunnbered | ] through | ]. from | ]. This
document, [ LI I

Camiplaint Counsel have designated it as CX 716 and apparently plan to offer it at tral
3 in camera treatment is imperative for this document. [ ] contains
trade segret information as well as a highly confidential and sensitive legal |

I—1 ]- 1tis my understanding that [



.

4. This|[ ] cortains highly detaited trade secret information
regarding: the formulation, composition, and manufacturng process of Klor-Con M. Upsher-

Smith irrvested millions of dollars in the ressarch, development, and Jaunch of Klor-Cop M and

1s catitled to protection of #s propnetary trade secret information. The entire document, from
pagesi: ] through | ] contatns such detaited trade secret information. This
includes information refating te the purpose or role of several of the Kior-Con M components as
well as { 1 Klor-Con M
(the Key tp its effeceive sustained release mechanism), For example, page three of the document
|
]. Moreaver, Klor Con M’s specific chemicat ingredients
and percentages 6f eamposition are explicitly discussed throughout the document. This highly
confidential trade secret information constitutes the main value of Klor Con M, and the public
disciosure of this information would result in severe prejudice to Upsher-Smith.
5. Upsher-Smmth relies on such technical data for the very success of the company.
This trade secret informatton is ¢ntieal to Upsher-Smith’s -pmduc:t development effors, which
sustain the company”s growth and strategic development. Therefore, Upsher-Smith asserts tight
cantrols to safeguard such information very carefully — it is shared only on a nead-to-know
basis with 2 fimnited number of employees all of whem have signed confidentiality agreements
with the company. Divulgimg such information which is not otherwise avatlable to the public,
inclirding Upsher-Smith's competiiors would directly impede Upsher-Smith’s ability to compete
with other pharmacentica! companies — brand and generic alike — and would cause senous and

mrediate compeirtive harm to Upsher-Smith,



& Tothe extent this information is contained in pleadings, exhibits and reports m-the
underlying patent litigation, it was all filed under sea} and remans under scal to this day.
Accordingly, Upsher-Smith seeks in camera treatment for this legal opimion letter, relating to the

non-infringement of Kior Con M, which if disclosed publicly would divulge highly sensitive

trade secret information

7. Especiaily where | ], i cernera
treatment of [ _ ] is necessary. The substantive portion of this document, spanning
pages { ] through [ } contains |

] See | ]- This information is highly sensitive and

confidential; and Upsher-Smith only discusses this type of detailed legal information internally,

with: a few high-level Upsher-Smith employees. [
] Public disclosure of the document would |
I Indeed, {
i
B in cemmerg treatment is necessary beyond 2006 Although Schering-Plough’s

patent undertying nts K-Dur product expires in 2006, the expiration of the patent does not
diminish the value of Upsher-Smith's trade secret information.  This competitive mformation
r@aﬂ_ﬁng cne of Upsher-Smith’s core products is proprietary to Upsher-Smith and retains its
velee as a trade secret throughout the product tife cycle. Th:ret‘ﬁre, this trade secret information

is so sensitive that in camera treatment for an indefinite period is warranterd i ordes (0 ensure



that Tipsher-Sniith’s formulations and manufucturiﬁg Processes remain protectable trade secret
mformation.

Pursnant to 28 U.5.C. § 1746, 1 declﬁe under penahy of perjury that the foregaing is e
attd cortect.

Bxecmed on Faneary 242002 in Washington, DC.

VUt S AL

Mark 5. Robbins, Ph.D | ).D.




