UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

SCHERING-FLOUGH CORPORATION,
a coTporation,

UPSHER-EMITH LABORATORIES, INC.
& corporation,

and

AMERICAN HOME PRODUCTS
CORPORATION,

a coTporation.

Biocket No. 9297

PUBLIC VERSION

COMPLAINT COUNSEL’S RESPONSE TO RESFONDENTS® MOTIONS
CONCERNING THE USE OF TRANSCRIPT EXCERPTS

Through their various motions, respondents ask this Court to bar the admissibility of

relevant, materizi, and meliable evidence at trial becanse complaint counsel seek to introduce this

evidence in the form of deposition eand investigationat hearing transcripts rather than through live

testimony.! As set forth in detail below, we ask Your Honor to deny respondents” motions i all

respetts, betause:

i The FTC’s mles provide for the liberal admissibility of reliable evidence, and the
evidence we seek to admit through deposition and investigational hearing

transcnipts is reliable on ifs face.

2 The FT'C s miles explicitly permit testimony to be admitted at trial throngh
tremscripts, and deing so is a well-established Commission prectice.

! In this consolidated response, we address (1) Upsher-Smith’s Motion in Limnine to Bar
Complamt Counse]'s Proposed Use of Transcript Bxcerpts (Jan. 3, 2002); (2) Joinder of
Respondent Schering-PFleugh Corporation (Jan. 3, 2002); and (2} Schering’s Emergency Motion
ard fcorporated Memorandum Regarding Presentation of Diepesition Testimony At Hearing

(Jan. 7, 2002),



Pernutting the reading 1 evidence of selected portions of some transcripts at wial
als0 15 a well-established Commission practice, and it is consistent with the FTCs
rzles permitting Administrative Eaw Judges broad discretion regarding the
presentatiol of evidence at trial.

Respondents” real reason for opposing the wse of transcripis at trial appears ta be:
motivated by an effort to distupt the orderty presentation of complaint connsel’s
case and would wminecessarily draw cut what already is likely to be a lengthy
lhearing.

Respondents wil} suffer no unfair prejudice by permitting the transcripts to be
adrmitied in evidence and selected portions to be read at trial.

Netification to eppesing counsel of franscript excerpt readings should conform to
Your Bonor’s policy for live witnesses, and the presentation of such excerpis
thonld oceur during each party’s own case.

* & £ ¥ %
The FTCs Rules Provide for the Liberal Admissibility of Reliable Evidence,

and the Evidence We Seek to Admit Through Deposition and Invesfigational
ITearing Transcripts Is Reliable on Its Face

It shonld ot be vecessary at this stage in the proceeding to have to peint out to

respondents” cotmsel that administrative hearings before the Federal Trade Commissior are not

govertied, m the first mstance, by the Federzl Rules of Evidence, but apparently this remains

gecessaty.” As the Supreme Court decided long age in FTC v, Cement Institute:

administrative agenties iike the Federal Trade Commission have never been
restricted by the rigid rules of evidence. And of course rules which bar certain
fypes of evidence in criminal or quasi-criminal cases are not controlling n
proceedings like this, where the effect of the Commission’s order is not to punish

* As Your Henor explained to respondents’ counsel at 2 recent Status Conference, in
response to a question about the applicability of the Federal Rules of Evidence from Upsher’s
coumnsel, Mr. Cerran: “You fizst look to our rules, and if you ¢can't find geidance in our rzles,
then you fock to the Federal Rules, and any case law suepporting that.” Transcript of Status
Conference-(Dec. 20, 2001) at 16.




of to fasten liability on respondents for past condnet but to ban specific practices
for the futore in accordance with the peneral mandate of Congress.?

Under the FTC s Rules of Practice, “relevant, matenial, and reliahle evidence shall be
pdmitted.™ As the Commission consistently has ruled, “all retevant and material evidence --
whether hearsay or not - is admissible, as long as it is reliable.”® Reliability is the key to
atlmyissibility. The Commission has further observed: “Indeed one of the purposes in
establishing [tribunals such as the FTC] was to devise a way whereby the exciusionary rutes of
evidence wounld be eliminated as a bar to cormmon sense resolution of certain classes of
controverted cases.™ This is consistent with the prachice throughout federal administrative
agencies, and, as explained by a leading admimstrative law treatise in its discussion of the rules
of evidence in admirdstrative proceedings:

There are three reasons why it makes little sense to take the risk of erroneous

exclusjon of reliable evidence throngh application of highly technical

exglusionary nies m the context of agency adjudications. First, the cost of such

€I107s is as great in the agency adjudication context as it is in the judicial context:

Hthe ALJS erronsously excludes reliable evidence, the agency must remand for

further proceedings or decide ihe case on the basis of an incomplete record.
Second, the cisk of error of exciusion is greater in the agency adjudication context

3 333 U.S. 683, 705-06 (1948) (citations omitted).
* 16 C.FR. § 3.43(b) (cmphasis added).

* American Home Products Corporgtion, 98 F.T1.C. 136 at .9 (1981). Sec also Kellogg
Co, 90 BT .C. 8, 31-32 (1982} (*Section 3.43(k) of the Commission’s Rules of Practice provides
for the atimission of relevant, matenial, and reliable evidence. It does not exclude hearsay
evitdenee, end hearsyy evidence may be received.”) (citations omitted); Philadelphia Carpet Co.,
64 B.TLC. 762, 773 (1964) *it is long settled that hearsay evidence is not to be out of hand
rejected or excluded in administrative trithmals ™}

¢ Philadelphia Carpet Co., 64 FT.C. at 773.
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than in the context of a jury trial. Third, there are pood reasons 1o take thos visk in
the jury trial context that do not exist in the case of agency adjudications.’

The evidence we seek to have adn_:ittnd thiough deposition and investigationat hearing

transcripts is-reliable on its fage, and respondents® counsel have not even attempted to make the

particolarized showing necessary to demenatrate otherwise.

The depositions each are stenographically recorded, verhatim transcripts of the
wilness's testimony taken under oath with the witness™s commsel presenl, as well
as commse! for each of the respondents. Respondents” counse! had the opportunity
to mzke objections {and they did) and to conduct cress-examination and ask
questions (whick, in some instances, they did).?

The investigational hesrings each are stenographically recorded, verbatim
transcripts of the witness's testimony taken under oath with the witness’s counsel
present. Of the 14 investigational hearing transcripts we seek fo use, 12 are of
witnesses from one of the respondents or Schering’s co-conspirator American
Home Products (AHP). In each of these instances, at least one of the respondcent’s
counsel had the opportunity to make objections (and they did) and to canduct
cross-cxamination and ask questions (which, in some instances, they did).*

Respondents’ experts, in forming their opinicns, rely on many of the very
depositions and investigational hearing transcripts whose admissibility
tespondents now chaltenge as “unreliable.” By relying on the evidence from
depositions and nvestigational hearings, presumnably these experts concluded that
this evidence is of “z type reasonably relied upon by experts in Jtheir] particular
field.™® Surely if respondents’ experts can zift through the various transcripts and

* Kenneth C. Davis and Richard J. Pierce, Ir., Tl ddministrative Law Treatise (3d ed.
1994).§ 10.3 at 125-26,

® See e.g.. Denise Dolan Dep., at 143-47 (fune 27, 2001) (Attachment A); Mark
Helverson Dep., 2t 195-205 (Oct. 10, 2001) (Attachment B

¥ Seg, e.g Tan Troup TH, at 159-64 (May 25, 2000) (Attachment C); Mark Robbins IH, at
102-03 (May 24, 2000) (Attachment ).

 Fed. R. of Evid. 703.



pick and choese what evidence they will rely on, Your Honor, in the first instance,
ard the Commission, upon appeal, can rely on such evidence as well."!

. Similarly, our experts have reviewed many of the deposition and investigational
hearing transcripts and they rely wpon them in forming their opinions and
preparing their expert reports and testimony in this case.

. Lasily, ihe depositions and investigationad hearing transcripts of the witnesses
from the respondents or co-conspirator AHP {fuliy 60 of the 62 witnesses) ave
presumptively reliable and admissibie as a matter of law, since they are in the
natre of party acmissions.'?

2. . The FTC’s Rules Explicitly Permit Testimony to be Admitted at Trial
through Trauseripts, and Doing So Is 2 Well-Established Commission
Practice

Having set forth the general rule of the admissibility of evidence in Cemimissien

proceedings and having esltablished why the transcripts in this case are presumptively reliahie —
hence admissible — as a matter of Commission evidence law, we now tum to the specific legat
bases for the admissibility of tram=cripts and their use at trial. Contrary to representations of
respondents” counsel, the Commission’s Rules of Practice make specific provision for the use of

deposition transcript testimony at trial as substantive evidence without calting the witness, even

if the witness is otherwise available, and d-'qing precisely this is a2 well-established practice at the

N See generalfy Davis and Picroe, Ji., I Administrative Law Treatise § 10.2 at 120
(observing that because agencics like the FTC are experts in the fields in which they adjndicate
dispufes, they should be permitted to vely on otherwise inadmissible evidence if it is of a type
reasonably relied upon by experts in she Geld).

¥ Although it is not controlling authority in Commission proceedings, Federal Rule of
Evidence $01{d)(2) cstablishes that statcments of a party-opponent are not hearsay. Further,
under Federal Rule of Evidence §01{d)2)XE), any statements by a co-conspirator of a party
during the course and in firtherance of the conspiracy also are admissible against a party as non-
hearsay. In fact, the Commission has specifically applied ths co-conspirator role under the
FPederal Rutes of Evidence to admit evidence from yurmamed co-conspirators against respondents
it proceedings befors the Commission. Admeerican Medical Associgtion, 94 F.1.C. 701, 957

(1979),



Comiission. Additionally, the Commission’s Rudes of Practice make specific provision for the
use 4 trial of any mfornation and docurnents that were obiained during the investigation of the
matter, and ALJs consistently have determined that this may include the use of investigationat

hesrimg testimony obtamned during investigations. In fact, Your Honor's Scheduling Onder

| mnplicitly acknowledges the presumptive admissibility of deposition teshmony, where it requires

that each party: “Exchange, and serve cowrtesy copy on ALY, [inal proposed withess and extibits

lists, including designated testimony to be presented by deposition . . . """

With respecet to deposition transenpts, FIC Rule of Practice at § 3.33{g)(1) states that “at

the hearing on the complamt or upon a motion, any part or 21l of a deposition, so far as

admissible nnder the reles of evidence as though the witness were then present and testifving,

may be used against any party who was present or represented at the takang of the deposition or

wha had reasonable notice thereof, in accordance with any of [severat] following provisions.™

One of the llowing provisicns goes on to say that an “adverse party” may use deposition
transeripts “for amy purposc” if it is
| {tJhe deposition of a party or anyone who at the time of taking the deposition wag

an officer, director, or managing apent, or a person designated to testify on behalf
of a public or private corporation . . . which is a party."

3 See Scheduling Order (May 3, 2001) at p. 2, as well as every subsequent amendment of
the schednling order.

" I8CER §3.33(gX1)
1* 16 C.F.R. § 3.33(g)(1)(it} (emphasis added).
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This provision could not be any clearer. All of the depesition transeripts of witnesses from an
adverse party — Schering and Upsher — can be used at triat for any purpose.'®
With respect o investigattonal hearing transcripts, th.;: specific kasis for admttting them
carzbe found at FTC Eale of Practice § 3.#3{(‘.), which states that
| arty docurnents . . . or information obtained by the Commission under any of its

powers may be disclosed by counsel representing the Commission when necessary
in connection with.adjudicative proceedings and may be offered in evidence by

cowmsel representine the Commission in any such progeeding. '

Again, the rule could hardly be clearer. Testimony taken during investigational hearings, by

definition, is mformation obtained by the Commission during the investigation, ahd thus all
investigational hearing transcripis may be offered in evidence in this pm&ccding.

! Having set forth the proper legal standard for admiiting depositien and investigational
Hearing transeripts at triai, the question becomes how have these rules been put into practice in

! actual cases before the Commission? Administrative Law Jodges at the Commission consistently
have construcd Rl.ulﬂs 3.33(g) and 3.43(c) to atlow the admission in evidence of deposition and

imvestigational hearing {ranscripts in Yicu of live testimony. In at least eight competition-related

% YIpsher sugpests that ihe depositions of five of its employees are not party admissions

| because these employees are not “efficers, dirertors or managing agents of Upsher-Smith.™
Upsher Mem. at 12. Upsher’s limited view of party admissions, however, is not supporied by the
law. Fach of these employees “exercise [their] judgement in dealing with corporate matter{s]”
within the scope of \heir responsibilities. ¥extron, Jnc. 1990 FTC Lexis 483 (1990). The
depositions taken of these employees sought information about matters within these employees’
respongibilities. Accordingly, under the Commission’s rules, the employees identified by Upsher
in ifs miotion-are “managing agents,” and their prior deposition statements are party admissions

i and admissible as substantive evidence. See Stearns v. Paccar, Inc., 1993 WL 17084, at *4 (10"
Cir. 1993)(finding that = truck factory’s “planner/buyer,” who had discretion to choose particular
supplierof bolis for usc on the assembly line, feil within the definition of 2 “managing sgent”);
¢f. Ped, R. Evid. 801(d)(2)(D) (defirdng admission by party-oppcnent}.

7 16 C.ER § 3.43(c) (emphasis added).
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cases (hat bave gone o trial 2t (he Commission since 1990, the presiding ALF permitted the use
of deposition and investigational hearing transcripts as substantive evidence at trial ™ And we

. are-act aware of any sdmimstrative proceedings since 1992 10 which an ALY denicd a party’s
requEst to introduce as substantive evidence deposition and/or investigational hearing transeripts
from non-testifiing wimesses.

k I‘_'ermilt.ing the¢ Reading in Evidence of Selected Portions of Some Transcripts
at Trial Es a Well-Established Commission Practice, and 1t Is Consistent with
the FI'C*s Rules Permitting Administrative Law Judges Broad Discretion
Regarding the Presentation of Evidence at Trial

At the recent Statns Tlearing in this case, complaint ceunsel indicated our intent to seek

leave nf this Court to read selected pmti.nns of some of the investigational hearing and deposition
transceripts in evidence, in lien of merely offering the ransenipts in evidence or caﬁing certain
witnesses to testify.”® Our purpose in seeking to do so s to expedite the presentation of our case-
m-chief and rebuttal. Reading selected excerpts from transcripts, where the testimony and party
admiszions already are locked-in, decreases the amount nftim:: needed to present (hese withesses

at trial. Since almost a1l of these witnesses (60 of 63} are employees or experts of the

respondents or co~conspirator AHP, il also will increase the effectiveness of the presentation, and

¥ These eight matters are: (1) Chain Pharmacy Ass 'n of New York State, Inc, FTC Dkt
D227 (1991} (Needelman, J.); (2) Textron, Jne. FTC Dkt 9226 {1991) (Timony, 1.); {3) R.R.
Donnelly & Sons Co., et al., FTC Dkt, 9243 (1991} (Parker, ).); {4) Advertist Health Sytems/West
and Uikdak Adventise Hosp., FTC Dkt 9234 (1992) (Parker, 1.); (5) California Dental Ass'n, FTC
Dkt. 9259(Parker, 1.); (§) International Ass'n of Conference Interpreters, FTC Dkt. 9270 (1996)
(Timony, L); (7 Toys “R" Us, Inc., FTC Dkt 9278 (1997) (Timony, 1.}, and (8) Summit
Tecknology, Inc. & VIS, inc., FTC Dkt. 9286 (1998) (Levin, J.}.

1 Ar the Status Conference Your Honor requested briefing on how deposition testimony
should be handled at trial. Transcript of Status Conference (Dec. 20, 2001) at 14-15. In
accondance with Your Honor’s request, we suhrnit this discussion as complaint counsel’s briefing
on the matter.



ET et T

willobviate the need to spend a lot of time examining witnesses who are, ot are associated with,
an adveise party.

[f we are permitted to use respondents” admissions from depositions and investigational
heztiggsas substanitive evidence at trial, we estimate that we only will need approximately fout
oT five trial days to present our case-in-chief. In contrast, respondents’ coumsel have indicated
that they will need ar least sixicen irial days 1o present their defense.® Time saved by allowing
the repding of selected excerpts from tmnscri_pta likely accounts for much of the difference in
these estimatas. "Thus, judicial economy is promoted by the reading of the transenipis, and it will
expedite this hearing.

Authority to permit the reading in evidr;:n;ilﬁ of relevant portions of franscripts is found in
FTC Rules of Practice § 3.42 and § 2.43.2' Rule § 3.42 gives ALJs broad responsibility and
digerstion "t conduet fair and impartial hearings, o take all necessary action to avoid delay in
the disposition of the proceedings, and to maintain order.”™ Further, Rule 3.43(b) gives the ALY
: mntrnl over the mode and order of interrogating witnesses and presenting evidence™ so as to
make the “interrogation and presentation effective for the ascertainment of truth™ and to “[ajveid
nieedless consumption of time."™ The aﬁmissinn in evidence of testimony through the reading of

transcripts et izl is well within Your Honor's discretion to control the “mode and order . . | of

2 Complaint counsel plans to call three fact wiltn:ssﬂs for its case in chief and use
selected franseript excerpts for the rest. Upsher reports that i plans to call at lenst 19 fact
witnesses. Schering plans to call at least 28 fact witnesses.

2 16 CFR. § 3.42 and § 3.43.
% 16 CFR. § 3.42(c).
B 16 CFR §343MUD & (2.



presenting evidence.” Moreaver, it furthers the interest in the efficient management of the
presentation of trial evidence as contemplated by the Commission’s Rules of Practice.

ALJs at the Commisston frequently have ruled that Rules 3.42 and 3 43 permit the
reading: of deposition aned investgational heanny ransenpis at inal in liew of live testimony. In
at least three competition-reiated cases that have gone to trial at the Comumisston since 1990, the
prestding ALJ penmitted the reading in evidence of deposition and investigational hearing
transeripts at trial #* For example, in Tops R Us, complaint counsel souyht to read in evidence
deposition and investigational hearing transcripts, and the respondent thers made arguments
sitnilar to those respondents make here. Chief ALY Timony quickly dispesed of respondent’s
arguments and perinitted the reading of transcripts in evidence.”

4. RESbundénts’ Real Reason for Opposing the Use of Transeripts at Trial
Appcars to Be Motivated by Inappropriate Considerations and Wonld
Unnecessarily Draw Ot What Already I= Likely to Be a Lengthy Hearing

What possible purpose s served by respendents’ insistence that we be required to call
their officers and employees as live — adverse — witnesses during our case-in-chief, when we
already have gotten all the admissions we need from them? Given that 60 of the 63 witnesses for
whom we seek to have testitnony admitted by ranscript are from the respondents and co-
conspirator AHP, we find unpersuasive (and disturbing) respondents’ argument that compiaint

counsel be required to call their witnesses live because “{dJetermining the credibility of witnesses

# These three matters ave: (1) California Dental Ass'n, FTC Dkt. 9259 (Parker, 1.); (2)
International Ass ‘n of Conference Interpreters, FTC Dkt 9270 (1996) {Timony, 1.); and (3) Tops
“B” Uy, Ine., FTC Dkt 9278 (1997) (Timany, 1.).

2 Toys “R” Us, Inc., FTC Dkt. 9278, Trial Tr. at 35-44 (1997) (Timony, J.) (Attachment
E).
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is [].crucial i this proceeding.™ Do respondents seriously intended o challenge the credibility

of their own cmployces? We doubt it. Rather, the mors hikely purpose of respondents’ motions

15-to-distupt the orderly presentation of complaint counsel’s case-in-chief, so that respondents can

atiEmmpt (o aigue their case throngh their witnesses in the middle of our presentation. Tiis need

oot, and shonld not, be permitied

5.

Respoandents Will Suffer No Unfair Prejudice by Permitting the Transcripts
to Be Admitted in Evidcace and that Portions Be Read at Trial

Respundents canmot seriously claim unfuir prejudice should Your Honor permit the

deposition and investigational hearing transcripts to be admiticd in evidence and portions of the

transeripts to be read 0 evidence st trial.

With respect to the admission and reading in of deposition transcripts, respondents will

suffer ne wmfalr prejudice because:

-

Respondents’ coumset were present at every deposition and had the opportunity to
make oljections (which ihey did) and W condoct cross-examinstion and ask
questions (which, in some instances, they did).

Most of the witnesses for whom we seck to admit deposttion testimony (60 of 61)
are employees or experts of respondents or co-conspirator AHP.

Respondenis have included most of these people on their witness list (50 of 61),
and they remain free to call all of them as part of their defense.

As tn the sole thind-party witness for whom we seek to admit deposition
testimony, we curtently intend to call him live as a witness during our rebutial,
and respondents will have the oppm'nmity to cross-examine him at that time,

Respondents have had the same opportunity to identify and read in Uansmpt
excerpts of their own choosing.

® Upsher Motion at £0-11.

11



With respect to the admission and reading in of investigational hearing frapscripts,

respomdents cannot clmm unfair prejudice because:

Ol the 14 investigational hearing transcripts we seek to use, 12 are of witnesses
from ene of the rospondents or co-conspirator AHP. In each of these instances, at
lgast ene of the respondent’s counsel or counsel for co-conspirator AHP had the
opportonity to make objections (and they did). (Moreover, each of these 12
witnesses were also deposed in this case. Thus, respondents” counsel have had
the opportunity to make objections and cross-examine these witnesses at that
1ime.}

Pespondents’ counsel have had copies of every investigational hearing transenpt —
whether the witness was theirs or a third-party — since June 1, 2001, and
respondents have had ample opportunity to depose the witness during the
discovery phase of this case. (Respondents” fajlure te do so should nct be a %asis
{or prevenimg complanl counsel’s lepitimale use of these reliable transcripts.)

Respondents have besn on notice of our intention to use the testimony of cach
person subject to an investigaticnal hearing, as these people have been included
on our witness lists. (Again, respondents’ failure to depose these witnesses
shoutd not be a basis for preventing complaint counsel’s legitimate use of these
reliable transcripts.}

As to the two third-party witness for whom we sesk to admit deposition
testimony, we corrently intend to cait them live as withesses during our rebuttal,
and respondents will have the opportunity fo cross-examine them at that time.

For each af these reasons, the admissibility of the deposition and investigational hearing

transcripts here is readily distmguished on the facts from the due process concerns that were

rziscd by the Commission and the courts in the cases concermng the FTC investigational hearing

transetipt-cited by Upsher’s counsel at pages.ﬁ-g of itz Jannary 3, 2002, motion.

Simply put, respondents will net be unfaiﬂ}r prejudiced shouid Your Honor permit the

deposition and investigational hearing transcripts to be admitted in evidence, and portions of the

transeripts to be read in evidence at trial. On the other hand, complaint counsel wilt suffer

12



prejudice should Your Honor deny us the use of this reliable, relevant, and matenial evidence at
trial: |

6. Notification to Opposing Counsel of Transcript Excerpt Readings Should

Conform te Your llonor®s Policy for Live Witnesses and the Presentation of
Such Excerpts Shonld Occur Diring Each Party’s Own Case

Shenrld Your Honor penmit oomplaint counsel to read from select juvestigational hearing
and deposition transeript excerpts at the hearng, respondents claim they are entitled to know in
advance exactly which excerpts we intend to read, and to have an opportumty to offer their own
commter-designations right afterwards during our case-in-chief. We disagree with respondents’
position and address these pomts ip turn.

With respect to the timing and content of the notice, we submit that each party should
receive the same notice for transeript excerpts as it would for live witnesses. For live witnesses,
this Court’s “Logistics for Trial™ memerandin states only that counsel shali identify the
witnesses “they anticipate calling in the next three days.”™” In other words, parties are entitled tu
learn the identity of the witness three days in advance of testimony, but nothing mare. For
transcript readings, the notice policy shonld be the same — each party will identify three days in
advance from whose transcripts they anticipate reading at the heaning. Respondents can hardly
claim ynfair prejudice by not rt:ﬂﬂiving.advancﬂ notice of the precise transcript portions we
mtend to-read at the hearing, particularly since they already know from our designations the
emiré universe of possible excerpis for each witpess. This is far more information than
respondents may knﬁw about & live witness, since the pre-trial notification of expected testimony

for witnesses who will be called at frial is limited eniy to a brief summary of expected testimony.

7 Schering. Plough Corp., No. 9297 - Logistics for Tnal (Attachment F).
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With respect to the timing of respondents’ presentation of counter-designations, we
submit that each patty should offer its franscript excerpts during its own case. Contrary io
Schering’s ergument, nothing in Commission Rule 3.33(g)}(1){iv} or the law requires otherwise.®
That mle provides that if only part of a deposition is offered in evidence, the other party may
imtroduce other portions of the same deposition for the sake of completeness. ™ But the issee here
is not whether respondents can introduce in evidence additional deposition portions, they can,
and respondents not only have had the opportunity to commter-designate portions of d:pusiﬁnns
and ivestigational -haariﬂg transcripts from which we identified excerpts, but they remain free to
introduce in evidence portiens of wanseripts, if properly and timely designated. Indeed, if
respondents do counter-designate transcript portions, they would be part of the record and
avarlable for Your Honor’s consideration, whether respondents read them at the hearing or not.

Ins.tead, the isgue is whether respondents will be permatted to disnupt our preserﬁatiqn of
evidence by arguing its case throngh excerpts of its witnesses during the middle of cur
prescotation. Your Honor has the discretion to control the *mode and order. | | of presenting
evidence™ and Rule 3.33(g){1)(iv) says nothing to constrain that discretion. The Court will

berrefit from an orderly presentation of evidence in what is expected to be 2 lengthy hearing, and

® See Blue Cross and Blue Skield vs. Philip Morris, Inc., 199 F.R.I). 487, 489 (EDN.Y.
20071)("Because there are so many of these depositions. . . the plaintiff will be permitted o play
the portions it wishes in its case-in-chief without counter-designations. The defendants may do
the same it their case after the plaimtiff rests.™).

2 16CER § 3.33(g)(1}iv).
16 C.ER. §3.43(h).
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respondents will suffer ﬁﬂ prejudice by being required to introduce their evidence during their
defonse™

For the reasons stated above, complaint counsel respectiully requests that Yeur Henor
deny: (1) L}]isher-Snﬁth’s Motion in Liminv.;: to Bar Complaint Counsel’s Proposed Use of
Transcript Excerpts; (2) the Joindet of Respondent Schering-Plough Corporation in Upsher-
Smith’s Motion m Lirme to Bar Complaint Counsel’s Proposed Use of Transcript Excerpts; and
{3) Bespondent Schering-Plough Corporation’s Emergency Motion and Incorporation
Memotimdum Regarding Presentation of Deposition Testimony At Heaning. We further request
that Your Honor admit 211 of complaint counsel’s transcript designations in evidence and permit

us to ead selected portions of those transcripts at trial,

Respectfully Submitted,

Karen Bokat
Bradley 5. Albert
Karan Singh

Counsg] Supporting the Complaint
Burezu of Competition

Federal Trade Cormmission
Washmgton, D.C. 20580

Dated: January 22, 2002

3 Shoold Your Honor decide to permit respondents to introduce counter-designated
transeript readings dwring our case-in-chief, we respectfully submit that these readings should be
limited; in accordance with Rule 3.33(g)(1)(iv), to those portions necessary to put oqr selections
in context, and should net include respondents” affirmative evidence that should cnly be
presented during their defense. :
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Federal Trade Commission
Room H-159

600 Pennsytvania Avenne, N.W.
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Express:

Laura 8. Shores
I Howtey Simon Arnold & White
1299 Permsylvania Avenue, NNW,
Waghingion, D.C. 20004

Christopher Curran
I White & Case LLP
i 601 13th St., N.W.
Washington, D.C. 20005
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OFFICIAL TRANSCRIPT PROCEEDING

FEDERAIL. TRADE COMMISSION

DOCKET NO. D03297

TITLE SCHERING-PLOUGH/UPSHER-SMITH/AMERICAN
HOME PRODUCTS CORPORATION

PLACE UPSHER-SMITH LABORATORIES
13700 FIRST AVENTUE NORTH
PLYMOUTH, MINNESOTA

DATE OCTOBER 10, 2001

PAGES 1 THROUGH 210

DEPOSITION OF MARK HALVORSEN

RESTRICTED CONFIDENTIAL - ATTORNEY EYES ONLY

FOR THE RECORD, INC.,
603 POST OFFICE ROAD, SUITE 309
WALDORF, MARYLAND 20602
(301)870-8025
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" FEDERAL TRADE COMMISSION

In the Matter of: J

TCYS

"R* US, INC., }

a corporabtion. } Dockat No. 5278
Friday, Felbruary 2B, 1927
Room 532
Pederal Trade Commission
fth Street and Pennsylvania Ave., Nb

Wazhington, D.C. 20580

The above-entitled matter came on for prehearing

conference, pursweant to notice, at 10:00 a.m.

APPEARANCES

CH B

E THE FEDERAL c I0H:
RICHARD DAGEN, Attorney
L; BARRY COSTILO, Attormey
DPATEICK ROACH, Attorney
SARMH DxEHHAH'ALLEN,‘AttnrnaY
JAMES W. FROST, Attormey ]
Federal Trade Commission
For The Recard, Inc.

Walderf, Maryland
{201) 870-8025
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document day as -- in terms of scheduling witnesses that wera

coming in from out of town, we had to send out the subpoenas

a while back, and =0 we --

JUDGE TIMDHY:_ So, you have already --

MR. DAGEN: -- we gave a day for document day and we.
gave a day for oral argument, and there was some possibility
of a summary judgment argument. 8o, the first witness is
scheduled for Thursday right now.

JUDGE TIMONY: Well, you could move scomebody up,
couldn’t you?

MR. DAGEM: As I indicated before, most -- these
people have all been subpcenaed Lo come those dafs. These
are all bu=ziness executives, both from the mamifacturers =nd
from the warehouse clubsz. He héve got the presidents of a
couple of the clubs coming in Thursday. We have subpoenaed
them far Thursday, and --

JUDGE TIMONY: It's hard to make them re-arrange it
ac this point, yes.

MR. DAGEN: It’s very difficulr,

JUDGE TIMONY: Okay, I don’t want to interfere with
their business procedure aoy more than possible here, but
what happened t& the idez that you ﬁere golng to read the
dooument -- the depositions?

MR, ﬁAGEN: We plan oﬁ doing that. If we only do an
haour's worth of cpening argument on Tuesday or Wednesday,

For The Record, Inc,

Waldorf, Maryland
(301L)B70-8D25
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whensver that iﬁ, for each side, we wculd plan on
introducing, to the extent we have time that is available on
Tuesday or Wednesday, we would plan on going through some of
the adwissions from Toys "R" Us at that point.

JUBGE TIMONY: How many are you talking about, how
many depositionsz?

MR. DAGEN: How many parts of the depositian? Thers
would probably be --

JUDGE TIMONY: No, how many depasitions? How many
different pecple are you talking about covering, how many
witnesses?

MR. DAGEN: There are probkably maybe seven witnesses,
gseven Toys "R" Us witnesses, approximately.

ME. FELDBERG: Two different points that might belp

move things along, Your Heonor. First of all, on the
depositions of Toys "R" Vs witmesses, putting aside the fact
that these have never been signed, sent to any of these
people for signinc, if we get beyond that objectlon, they are
going to want -- they cbviously -- both sides will want
portions of these transeripts in. We don'kt need to sit here
and take court time to fead --

JUDSE TIMONY: They ﬁay.want to put yours in, too.

ME. FELDBERG: -- deposition transcripts. Let's
agree on what's in and what's not in, 1f there were
nhjectiﬂns.raiseﬂ or whatever, and let’'s put it in the

For The Record, Inc.

Waldorf, Maryland
{301} 870-B025
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record. Your Honor doesn’t have to sit there and have
deposition transcripts_reaﬂ to you. Your Honor’'s perfactly
-- prcbably would prefer to read them at your leisure,
Let’s uss court time for court, for testimony.

JUDGE TIMONY: What’'s this argument about they
haven’'t been signed? |

MR. FELDBERG: Well, they were never -- as best I
know, Your Honor, never sent to any of the witnesses for
review and signing. Thease are precomplaint deposition= for
the most part, but I think we can get beyond that problem,
and I -- I think we can prébably work something out on that.

There were chjections made in the course of the -- of
the proceedings, and sither we will agres= on what's
admissible or what isn’'t or we will presant disagreements to
Your Honor, but to simply take a day or twge of court time
when we should be listening to witnesses and to read
transcripts 1s -- pubkting aside it's not the most interesting
way to spend time, itc's a -- it dﬁplicates the amount of tims
that '3 needed.

JUDGE TIMONY: Okay.

MR. FELDOEBERG: When complaint counsel insisted that
this hearing be h=ld in Wasﬁington, despite the fact that
there is nor a single witness who lives in Wasﬁingtnn, and
gver our objection that the haaring ba held someplace where
the witnesses are, they didn't tell us they were going ko

For The Record, Inc.:

wWaldorf, Maryland
{201)8T0O-HB025
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have these problems of getting p=ople here or filling the
days.

.Dne of the ways te make this trial proceed
expeditiously is to use all of the available time, 5:30 to
5:30, avery day to hear testimony so that maybe we finish

well in advance of March 24th. We think we could complete

Ft

complaint counsel’s case in nins or ten trial days, 1f we us
our time well, and we would hope that that would be the way
thinge would proceed.

Complaint counsel insistad on having the trial her=a.
They won that.argument. But let'as have witnesse=s here and
use the. time fully so that there is not added expense for
bnﬁh gidas.

I had a couple of other izsuesz, Your Heomor, but I

don’t know whether --

IJUDGE TIMONY: Let’s stay on this cone first.

MR, DAGEN: TYour Honor, in terms of the trial
ctarting Thursday, again, I don‘t think we have much to add
there. These are -- if we had attempted to have, say, the
president or chairman of some of thase companiss stay here
for three days just sa we could makes sure ﬁe did & full day,
they would be unhappy. and-I'm sure Your Honor didn't want u
to require that the president of Mattgl and Hasbro sit here
at our -- at our convenienrce --

JUDGE TIMONY: Well, we are going to txy te be

For The Record, Inc.

Waldorf, Maryland
(301}870-8025
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MR. DRGEN: So, that's what we have tried to do,
Honor. We have tried to schedule it to make sure thar we
get the witnssses in and cut on the day that they are
scheduled.

JULGE TIMOGNY: I am not gbing to make vou move the
witnesses up, but how about this idea of the depositicns?

MR. DAGEN: The investigstional hsarings of the Te
Rk Us witnegses, Your Henor, are admissions.

JUDGE TIMONY: But I don’'t want to hear them all.

MR. DAGEN: You ars not going tc hear them a11. ¥
are just going to he -- there are some particular poinks i
tarthe of putting om our casze that we think wounld be useful
for you to hear.

JUDSE TIMOMY: How long is it goinglto take?

MR. DAGEN: We ran probably read or put in the --
thoge cites in 2 couple of, you know, probably spend a3 cou
of hours with that and just ~-- in terms of the dozuments ¢
are admitted on -- on Tuesday; there woulgd be aome of thos
documents that we would also be publishing to the Court.

I just want -- thare was on2 issues that Mr. Feldbe

raised --

JUODGE TIMONY: Okay, wvou have used the words

SMpublishing to the Court." What does that wean?

MR. DAGEN: There are soms documents that discuss

For The Becord, Inc.
Waldorf, Maryland
{(201)B70-8025
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varicus aspects of the Toys "R Us policy that thev have w
-~ with the witness -- with the manufacturers, the policy
that they were setting forth, and documents that discuss ¢
agreements, and we would propose that, juvst to show them -
the Court --

JUDGE TIMONY: You want to argue them to me?

Mr. DAGEN: Just -- when I use the term "publigh,”
introduce them to the Judge. They won’t ke -- they will h
already been admitted into evidence at that point, and we
wonrld then just draw the Court’s attention to those |
particular documents,

JULGE TIMOWY: If we have any time, I'll consider
it.

Go ahead.

MRrR. FELDBERGZ: Your Honor, twﬁ thouohts on that.

MR. DAGEN: BRefore he moves on to another point --

MR. FELDBERG: HNo, I was going to respond.

JUDCE TIMONY: HNo, it's the same izsge.

Go ahead.

ME. FELDBERG: Your Honor, on that issue, anything
Mr. Dagen wants Co or Mr. Costilo or anyone on complaint
counsel’s side wants to call to the Court’s attention they
can put in theis opening statement. I don‘t think we need
read, to have massive readings from exhibits that are in

evidencs. That’'s argument.

For The Escord, Inc.
Waldorf, Maryland
(301)870-83025
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There is an opening argument, there may be a closin
argument, there will certainly be poat-hearing briafs and
proposed findings, =2nd I den't think there is a nesd for ea
side to wick its hundred best documsnts and read thsm to Yo
Honor other than in argumsnt. I think it's duplicative and
it wastas time,

and I had a thought that just ccourred to me. It
logks to me like we have -- 1f we =sach give an opening
argument for an hour on Tuesday morning, we then have from
11:30 to 5:30 on Tuszday and from 9:30 to 5:30 on Wednesday
which ars dead time, and I'm raising this off the bop of myv
head., Would -- to save time in this hearing, and sinee the
apparently can't get a witness here to £ill -- or any
witnesses here to fill those time slots, would Your Honor
coneider our going out of turn and putting a few of our
witnesses on so that we can use the time efficiently?

JUDGE TIMONY: No, I can’t do that. Get kack to th
documents again.

If we have any time -- oh, you know I thought about

this in this case. Did you recelvs m? proposed findings

Drdér?

ME. FELDBERG: No:

ME. DAGEN: Ho.

JUDGE TIMONY: I'm sure I had my secratary prepare
that for you, I -- she’s been gone all wesk. Anyway, I was

For The Record, Inc.
Waldorf, Maryland
(301}B870-B025
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going to -- I wanted you to see what I locked forward to i
propoged finding, and I have one that I issue in every ca:
now, and I thought I had already isgusd it, and I had an 3
what I should have done, so how I can do it.

That was, I wanted you to perhaps pick out for me
you said a hundred, I was thinking of a lesser amopunt --

ME. FEILDEER(F: Fine.

JUDCE TIMONY: -- your 20 best exhibiﬁs, nunbering
them numericzlly in descending order in order of importanc
I don't want to re=ad 1500 exhibits or 800 or however many
have.

MR. FELDBERG: .When ig Your Honnr likely to want
proposed fFindings?

JUDGE TIMONWNY: We will figure out wh=n the case --
how much time there is betwe&n_the.time the case ends and
whan w2 have to have my ID in, and I will give you most of
it, at least half of it, and maybs more than that. I only
want 3 month.

Mﬁ; DAGEN: In terms of those 20 best, did you wap
that before trial? Is that what you were saying?

JUDBGE TIMONY: No, no. Afterwards, [ l1ike to sese
what the case is all about and --

MR. DAGEN: See a highlight film,

JUDGE TIMOMY:; Right, highlight film.

MR. FELDEBERG: I had a Iew more issues.

For The Record, Inco.

Waldorf, Maryiand
({301)870-8025
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MR. DAGEN: No, this is something that you raised.

JUDGE TIMONY: - To cet back to this publighing idea,
don’t mind publishing in that it’'s like -- I mean, it is
somathing vou could do in vour argqument anvway and summarige
but it makes it more colorful and authentic, I think.

¥You gaid it's argumentative. I think ik's better --
it?’s less argumantative. It is more give me what I want,
which is what's in the record and not your adjectives and sc
Lorth., But I'm not sure I want to sit.here for a day and a
half and listen to it either. So, I am going to limit you c
tha time,

The only thing -- the only reason I won't tell you
right now how much time you are going to have to do that is
dAon’t know how much time we =»2 going to spend on the
documents, I hope we -~ this isn't a case where we get into
one of these details where we are arquing over every
document.

ME. DAGEN: That was one of the issues that I wanted

to bring vp. Mr. Feldberg mentioned that they had no --

" asgentially no cobhjectiong to our dosuments, and then at some

poinkt, T jﬁﬂt want to make elear that he's talking -- when h

says no objecticons, that msans to business records and to

authenticity. I mean, that will golve 2 1ot of the issues

here, because business records goes to hearsay, and if hé is

not objecting to them being business records, then I think
For The Record, Inc.

Waldorf, Maryland
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our document day will Qﬂ --

JUDGE TIMONY: I think he was just limiting it to

aurhenticity, but let’s hear what he says.

MR. FELDBERG: I was, Your Honor. Many ©of them are
business records, but business records can contain internal
hearsay, =c that there is hearsay within -- there are many --
I would say most of the complaint cournsel’s provosed exhibits
have hearsay within hearsay prohlems; 8o, the business
records exception gets vou over ane hurdle, but it doesn't
meke them admissible. But we will try -- we are going to try
to work that oot as soon a5 wae are finished here, and we will
work out as many of those izsues as we &an.

On the issue of publishing exkhibits, as long as -- as
long as we get the same copourtunity when we atart our case,
that ~-_whatevef Your Honor pleases.

JUDGE TIMONY: You sure will, yep. I find it
interesting, they did it in another case in front of me, not
these pecpls, bub another team of complaint counssl 4id it
for me last summe=r or whensver that case was tried in the
Interpreters case, and it was pretty effective.

MR. FELDBERG: Then we will plan to do it as well
when we start our case.

JUDGE TIMONY: Um-hum, it’s a good way.
ME. FELDBERG: I had a couple of issuez if Mr. Dagen
iz finished responding.

| FPor The Becowxd, Ing.

Waldorf, Héryland
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTCN, D.C. 20550

Adrindstratboe Lavw ...ludgu

SCHERING PLOUGH CORF., No. 9297 —~ LOGISTICS FOR TRIAL

Refer to provisions in scheduling erder regarding presentation of cﬁhibits.

The expected hours of the hearing are 9:00 io 5:00 with a one hour hanch break around 12:00 and
with a 10 minute break in both the morning and afiamoon, as appropriate. If counsel nead to go
late in order to finish the testimony of 2 witness from out of town, the howrs may be extended to
6:00, and in rare cikumstances, o 7:00.

Respondents' comsel must provide Shirley Jones (202-326-3634) with a written list the
aftorneys end essistants they anticipate being at the hearing on a consistent basis and a written 1ist
of witnesses (and their counsel, if any) they apticipate calling in the pext three days, so that
Shirley mizy make arrangements with security for cleamme into the buﬂdmg

Counse] may remain in the courtroom when it is cleared fm- lunch and ma}r remain in the
sourtroom for up 1o one half hour #t the end of each day.

Counsel must got present in eamera material until the courtroom is cleared of all people who are
not authorized to see or bear in camera matenal.

Counse! may store decumtents in the couttroom. It is recomnmended that counse] bring into the
courtroons & filing cabinet that can be locked for storing in camera materials.

All eleptronic devices, such as phones, beepers, watch alarms, and laptops must not be audible.
All electronic equipment is the responsibitity of the owner. 1f left in the conrtroom unattended,

the FTC will not be responsible for any losses or damage.



