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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMNMISSION

In the Maller of
SCHERING -PMLOUGH CORPORATION,
LIPSHER-SMITH LABORATORIES,
and
AMERICAN DOME PROIVCTS CORPORATION.
Duocket No, 9297

NON-FARTY ANDRX CORPOGRATION’S
MEMORANDUM IN OPPOSITION OF RESPONDENT UPSHER-SMITII’S
MOTION TG COMPEL COMPLAINT COUNSEL TO PRODUCE PRIOR
TESTIMONY OF LAWRENCE ROSENTHAL

Respondesm Upsher-Smith Laboratories (“Upsher™) secks to compel Complaint
Counsel 10 produce the highly confidential transcript of Lawrence Rosenthal’s deposition in
an unrelated action.—While Upsher seeks to eviscerate the legitimate confidentiality
safeguards protecting that franscript from disclosure (particularly to potential competitors),
Upsher wholly fails 1o meet 1ts burden of demonstrting a basis for doing so. Indeed, Unsher
already deposed Mr. Rosenthal in this very action, and Mr. Rosenthal indisputably answered
Every question put 1o him that he was ahle to answer. For the reasons explained below,

Respondent’s mmohon should be dented.

ARGCUMENT

I Upsher Alrcady Has Obtzined All Relevant Information From Mr. Rescenthal
On November 1, 2001, Upsher, along with respondent Schering Plough Corporation
{"Schering™) and Complaint Counscl, deposcd Lawrence Rosenthal, a salesimarketing

gxecutive of non-party Andrx Corperation (“Andrx™). At that deposition, Upsher had a full



anct fair opportunity to examine Mr. Rosenthal. Indeed, the transcript of that deposition
shows that Mr. Corran, counse] for Upsher, examined Mr. Rosenthal for approximately three
and one haif hours (hearly three-quarters of the deposition). The transcript alzo shows that
Mr, Roscnthal answered every question i was able to. Neither respondent has made any
ctams that Mr. Rosenthal failed to provide full and accurate testimony, nor has any motion
been made (¢ compel fuither answers from Mr. Rosenthal. Duing his examination of Mr.
Rosgathai, Mr. Curran did nat even ask about Mr, Resenthal’s testimony in any other matter
— including the unrelated marter at issue here.

1L Yalid Confidentiality Safepuards Protect Mr. Roscenihal’s Transeript In The
Unrelated Action From Disclosure

Diespite having availed itself of an uninhibited opportunity to depose Mr. Rosenthal in
this maner, Upsher now asks this Court to compel production of the transcript of Mr.
Rosemthal's dapusi_ﬁnn testimqny in fn re H_c:r_efrhs.t‘ Marion Roussel, Inc,, Carderm Capitad
L.P., and Andrx Corp., Dkl No. 9293 {“Hoechat/Andrx™), an unrelaied proceeding. The
deposition transcript Upsher seeks is highly confidential and governed by a strict
confidentiality order. See Second Amended Protective Order Governing Discovery Materjal
in Hoechst/Andrx, dated August 7, 2000, annexed herete as Appendix A. The protective
order issued by this Courl in Hoechst/dndrx, which covers deposition testimony taken in that
action, clearly states that covered material “shall be uzed solely by the Parties for the
purposes of this Matter, and shall nod be vsed for any other purpose.” Hoechst/Andrx

Protective Order at 3.

Like other witnesses in confidential FTC matters, Mr. Rosenthal and Andrx provided
testimony 0 Hoechst/Andrx in reliance on express assurances of confidentiality — including

those embodied in this Cowrt’s confidentiality order. The integrity of the FTC process will



be frustrated and vndermined unless its confidentiality protections arc enforeed. If this
Caurt’s protective order is to be given eflect, then third parties musl not be allowed to
compeld protected testinony without, at the very least, & credible demonstration thal a
substantial competing interest exists, Upsher has not made -- and canizot make -- any sach
showing,

Upsher cannot now claim thal it will be prejudiced if 1l cannol review Mr,
Rosenthal’s testimony in thal unrelated aclion. He;l.veuer, Andry -- and the other parties to
Hoevhst/dnebrs - will be substantially prejudiced il the pratective order in Hoechst/dndrx is
weakened. As Complaint Counse! recognize on this motion, the confidentiality protection
afTorded to the Hoerhst/dndrx matter

i jntended to protect the interests of a third party by providing it with the opportunity

0 object te the production of its confidential information. This safeguard may he
particularly importami here. Mr. Rosenthal is a senior executive at Andrx. Andrx and

=== {lpsher are competitors in the generic drug business and-soon might compete directly
in the generic potassivm chloride 20 mEq market.
Contplaint Counset’s Response at 2-3.

OI. There Is Absolutely No Basis For Production Of Unrclated Testimony In This
Action

Upsher predicates 1ts requesl for Mr, Rosenthal’s Hoechsi/dndry deposition lestimeny
on the ¢iearty ermonepus argument that the testimony is covered by the Jencks Aet, 13 U S.C.
& 3500, However, this Is not a situation in which the Jencks Act appliss. In any event, the
situarion here is readily distinguishable from eircurnstances where a respondent or defendant
does not have an cppormnity to examine or interview a govertunent withess before the
withess testifies ot trial. To the contrary, Upsher both had a full oppertunity te de 2o and

availed itself of that cpportunity. Upsher now seeks a “fishing expedition” into unreiated



arcas, which is particularly problematic given its commercial posture vis-&-vis non-party

Andrx.!

Upsher conlends thal, since *Mr. Rosenthal testified that he had not spoken with
anvone at the FTC since his [Joechst/dndrx deposition,” it somehow follows that *Cemplaint
Counsel’s expectations as to My. Rosenthal’s testimony are based entirely ou his
Hoechsi/Andrx deposition.” Respondent’s Motion at 2. There is absolutely no evidence to
support this wild speculation, To the contrary, Complaint Counsel have informed Andrx that
they have neither reviewed nor relied upon Mr, Rosenthal’s Hoechsi/Andrx deposition in this
action. See Complaint Counsel’s Response at 2 {“complaint counsel did not and have not
reviewed or relied upon the deposition in prosecuting this case.™)

Tpsticr has not made even the most minimal showing that the prior testimony it seeks
15 relevant to the instant proceeding. Indeed, at the November 1 deposition, Schering’s
counsel specifically asked Mr, Rosenthal abu.ui his prior testimony in the Hoechst/Andrx
proceeding, and Mr. Rosenthal’s answers clearly ndicated that it did not touch upor matters
relevant 1o this proceeding: |

(). Did you gve any testimony — were you asked any questions concerning the
gereric for K-Dur that Andrx is working on?

A. ldon't beheve so,

(). Werc vou asked any questions concerning Upsher Smith during that deposition?

A. T don't believe so.

' Contrary to Upsher's assertion, the Jencks Act does not compel the production of Mr. Rosentha]'s
Hoechyt/dmdrye deposinon. Ac the Comumission has put it, “our reliance on the Jencks Act ‘principle’ rather
than the Actitselt.’. . ig ot an itvitation 10 ipoare e other salulary limitslions ineorporated in the Act to
protect the principle’s integnity.” i re Olenaral Modors Corp, 90 FT.C 464, 1982 F.T.C, Lexis 34, 319
{1922). The Jencks Act specifically limits disclosure vnder its aegis (o those statements “which relate]] to the
subject marer a5 to which the wimess has testified™ 18 U5, § 350000},
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Rosenthal Depo. at 146, Upsher has not suggcested any valid reason to believe thar Mr.
Rosenthal's testimony in Hoechst/Andry is at all relevant here,

Because there is nothing before this Coutt to sugpest that Mr, Rosenthat’s
Hoecfist/Andrax deposition contains any testimony relatod to the subject mattar as Lo which
Mr. Rosenthal is expected to testify —much less what he actually does testify to — and
particularly because both Andrx and the FTC have a sirong inierest in maintaining the
mtegrity of the Protective Order in Hoechst/dndex, Upsher's motion 1o compel Mr.
Rosenthal’s Hoechst/dndrx deposition testimony should be denied in its entirery. At the very
teast, this Court should follow the procedure sel forth in 18 11.8.C. § 35300{c), and order that
the Hoechst/Andry transcript be delivered for in camera inspection. “Upon such delivery the
court shall excige the portions of such statement witich do not relate to the subject matter of

the testitnony of the witness.” Id.; see In re L.G. Balfowr Co., 69 F,T.C, 1118 {1966), Tinus,

Upsher at most i-s entitled only m sélf:ct purtinns";:-f' M. ﬁ::-santha] '8 traﬂ;t;ﬁi:_t pertinent to
this case (and we belteve there are none). Should the Court ullimately order the production
of any portion of Mr. Rosenthal’s Hoechst/4ndrx transcript, all sich matenal should be
treated as ghty confidontial and thereforc subject 1o in camera protection wmder the

protective order governing diselosure in this action.



CONCLUSION

For the foregoing reasons, Andrx respectfully requests that this Court deny Upsher-
Smith’s motion to compet Complaint Cotnsel to produce prior testimony of Lawrence
Rosenthal. However, in the event the Court does grant Upsher-Smith’s motion, Andrx

respectifly requests (hat any portion of Mr, Rosenthal’s prior testimony that is disclosed be

treated as highly conflidential and granted in camera prolection.

Dated; New York, New York

Jangury 14, 2002
Respectfully Submitted,

SOLOMON, ZAUDERER, ELLENHORN,
FRISCHER & SHARP

By: Cﬂé?z_/%? %ﬂt{./,ﬁf-ﬂ-—-

Celin A. Underwood
Michaet B. Smith
45 Rockefeller Plaza
Mew York, New York 10111
(212) 955-3700

Counsel for Non-Party Andrx Corporation
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CERTIFICATE OF SERVICE

1, Peter M. Todaro, hereby certify that on Jannary 14, 2002 I caused 2 true and correct
copy of the foregoing Non-Party Andrx Corporation’s Memorandum In Opposition Of
Respondent Upsher-Sndth’s Motion To Compel Complaint Counsel To Produce Prior
Testimony Of Lavwrence Rosenthal {including accompanying Appendix)} to be served by
handd dclivery upon the following:

Secretary Hon. D. Michasl Chappell
Federal Trade Commission Administrative Law Judpe
Room 172 TFederal Trade Commission
600 Pernsylvanmiz Ave., N.W. Room 104

Washington, D.C. 20580 600 Pennsylvania Ave., N,W
{One with ongmal signature and two Washington, B.C. 20580
copies) {Two coples)

Dravid Pender, Esq. Karen Bokat, Esq.

Assislant Director Tederal Trade Commission
Bureau of Competition 60 Peanaylvania Ave.,, NNW
Federal Trade Commmmssion Washinglon, D.CC. 20580

600 Pernsylvania Ave., N.W Complaint Counsel
Washington, D.C. 20580 .

Paul F. Stong, Laq. Diane E. Bieri, Esq.

White & Case Howrey & Simon

601 Thirteenth St., N.W. 1299 Penngylvania Ave., NJW.
Swic 600 South Washington, DC 2000(04-24()2
Washington, DC 20005 Counzel for Schering-Plough Corp.
Counsel for Upsher-Smith Laboratories,

ine.

I further certify that on January 14, 2002, I sent a frue and correct electronic copy {in
Microsaft Word 97 lommal) of the paper original of the foregoing Non-Party Andrx
Corporation’s Memorandum In Opposition Of Respondent Upsher-Smith’s Motien To
Compel Cornplaint Counsel To Produce Prior Testimony Of Lawrence Rosenthal (including
accampanying Appendix in Porable Docuiment Fonnat) by e-mail to secretaryi@fic.zov. A
paper copy of the feregoing with an original signature has been filed by hand delivery on the
same day with the Secretary of the Federal Trade Comumnission.

Dated: Jameary 14, 2002 /JKM 2 ?;

PETER M. TODARG




Appendix A

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
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It the Matter of

HCECHET MARION ROUSSEL, INC,, Docket No. 9203
a corporation,

CARTDERM CAPITALLP,
a limited partnership,

and

ANDEX CORPORATIDN,

& corporation.

SECOND AMENDED I'ROTECTIVE ORDER GOYERNING DISCOVERY MATERJAL

For the purpose of protecting thg interests of the parties and third parties in the above-
captioned matter (the “Matter”) against improper use and disclosure of confidential information
submitted or produced in connection with this Matter:

IT IS HEREBY ORDERED THAT this Protective Order Governing Confidentiz] Material
{"Protective Order”) shali govern the handling of all Discavery Material, as hersafter defined.

DEFINITIONS

1. “Matter” means the matier captioned frr the Marter of Hoechst Marion
Roussel, fnc., Cardermt Capital LF., and Andry Corporation, Docket Number 9293, pending
before the Federal Trade Commission, and all subsequent appellate or other review procesdings
refated thereto.

2. “Comymission” or “FTC" means the Federal Trade Commission, or any of its

empliyees; agents, attoameys, and all other persons acting or purporting to act on its behalf,



exciding persons retained as consultants or experts for purposes of this Matrer,

3, “HMR" means Avents Pharmaceuticals Inc | formerly known as [Toechst
Marion Roussel, Inc.,-a corporation organized, existing, and doing business under and by virtue
af the laws of the State of Delaware, with its office and principal place of business kocated ar
Par<ippany, New Jetsey.

4. "“Carderm" means Carderm Capital L.P., 8 limited partoership crganized,
existing, and doiog business under and by virtue of the laws of the Delaware, with nis office and
principal place of business located at Hamilton, Bermuda.

3. “Andrx" means Anpdrx Corporation, a corporation organized, existing, and
doing husiness under and by virtue of the lawe of the State of Florida, with its office and
pringipal place of busincss located at Fort Lauderdale, Florida.

6 “Pary” means either the FTC, FIMR, Carderm or Andrx,

7. “Respondents” means HMR, Carderm and Andrx,

8  “Outside Counsel” means the luw Grmfs) that is/are counsel of record for
Respondents m thus Matter and its/their associated attorneys; persons regularly employed by such
law firmi{s) {inchuding lepal assistants, ¢lerical staff, and information management personnel) and
iemporary persomnel retained by such lew firm(x) to perform legal or clerical duties, or to provide
logistical kirigation support with regard to this Matter, provided that any attorney associated with
Quiside Counsel shall not be 1 director, officer or employee of Respondents.  The term Outzide
Counsel does not inclyde persons retained as congaltants or experts for the purposes of this
Warter.

9. “Producing Party” meanz a Party ar Third Party that preduced or intends to

7.



produce Confidential Dhscovery Material to any of the Partics. For purposes of Confidential
Discovery Material of a Third Party that either is in the possessicn, custody or control of the FTC
or has been produced-by the FTC in this Matter, the Producing Party shall mean the Third Party
tiat originally provided the Confidential Discavery Material to the FTC. The Producing Party
shiall also mean the FTC for purposes of any decument or material prepared by, or on behalf of
the FTC.

10, “Third Party™ means any patural person, parinership, carporation,
gzsuciation, or other legal entity not named as a party to this Matter - including without
limitation Biovail Corporation (“Biovail”y and Faulding Inc. {(“Faulding'™) -- and their employees,
directors, officers, artormeys and agents.

11. “Expert/Consuitant” means experts o other persons who are retained to

8818t complamt counsel or Respondents’ eounsel in preparation for trial or to give testimony at

trial

12. “Diocument”™ means the complete original or a true, correct and complete
copy and any non-identical copies of any written or graphic matter, no matter how produged,
recorded, stored or reproduced, including, but not limited to, any wiiting, letter, envelope,
telegraph meeting minute, memorandum statement, affidavit, declaration, book, record, survey,
marp, study, handwritten note, working paper, chart, index, tabulation, graph, tape, data sheet,
datz pracessing card, printout, microfilm, index, computer readable media or other electronically
stored data, appointment book, diary, dizry entry, calendar, desk pad, telephone message slip,

rote of interview oF communication of any other data compilation, including all drafts of all such

documents. “Document” also includes every writing, drawing, graph, chart, photograph, phono
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recard, ape and ether data compilations from which information can be obtained, and inchudes
all drafts and alt copies of every such writing or record that contain any commentary, notes, or
marking whatsoever not appearing on the origimal

13, "Digeovery Material” includes without limitation deposition testamony,
deposition exhibits, interrogatory responses, admissions, affidavits, declaratons, documents
produced pursuant to compulsory process or voluntarily in liew I;herec:;f', and any other documents
or information produced or grven to one Party by another Party or by a Third Party in connection
with discovery in this Martter.

14.  “Confidential Disco veﬂr Material” means all Discovery Material that 1s
designated by a Producing Party as confidential and that is covered by Section (T} of the Federal
Trade Comymssion Act, 15 U.5.C. § 46(f), and Commission Rule of Practice § 4.10(a)(2), 16
CFR §410(a}2); submitted to the FT'C pursuant to the Hart-Scon-Rodino Antirrust
Improvements Act of 1976, 15 U.8.C. § I8z, or formal interpretations or rules promulgated
thereunder, 16 C.F.R. Pan 800; or Section 26(c)(7) of the Federal Rules of Civil Procedurs and
precedents thereunder, Confidential Discovery Matena! shall include non-public commercial
wiformation, the disclysure of which to Respondent or Third Parties would cause subgtantial
cammercial harn or personal embarrassment to the disclosing party. The following is a non-
extaustive kst of exampies of information that likely will qualify for treatment as Confidentjal
Discovery Material: strategic plans (involving pricing, marketing, research and development,
product roadmaps, corporate alliznces, or merpers and acquisitions} that have not been fully
implemented or revealed to the public; trade gecrets; customer-specific evaluations or data {¢.g.,

prices, volumes, or revenues); personne! files and evaluations; information subject to
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contidentiality or non-disclosure agreements; proprietary technical or engineering information;
proprietary financial data or projections; and proprietary consumer, customer or market research
or analyses applicable to current or future market conditions, the disclosure of which could reveal

Confidentia] Discovery Material.

TERMS AND CONDITIONS OF PROTECTIVE QRDER

1. Duiscovery Material, or information derived therefrom, shalt be used solely
by the Parties for purposes of this Matter, and shall not be used far any other purpose, including
without lmmtation any business or commercial purpose. The Parties, in conducting discovery
from Third Pastics, shall attach 1o such discovery requests a copy of this Protecrive Order and 2
eover letter that will apprise such Third Parties of their rights hersunder.

2. This paragraph concems the designation of material as “Confidential™ and
.“Resm'cmd- Confidential, Attomey Eyes Dn-l-}r."

(2} Designation of Docoments as CONFIDENTIAL - FTC Docket No, 9283,

Discovery Material may be designated as Canfidential Discovery Material
by Producing Parties by ptacing on or affixmg, in such manner as will pet interfere with the
legibility thereof, the notation “CONFIDENTIAL - FTC Docket No. 92937 (or other similar
noTation containing a reference to this Mattet) to the first page of a document containmng such
Confidential Discovery Material, ar, by Parties by instructing the court reporter to degate cach
page of a trapscript cantaining such Confidentizl Discovery Material as “Confidential™ Such
designations shall be made within fourteen {14) days from the initial production or deposition

and comstitute a good-faith representation by counsel for the Party or Third Party making the



desigpations that the decumeant constitules or contaiss “Confidential Discovery Matesial”

(b) Dresignation of Documents as “RESTRICTED CONFIDENTIAL,
ATTORNEY EYES OMLY™

In order te permit Producing Parties 10 provide additional protection for a

limited number of documents winch contain highly sensitive commercial information, Producing
Partjes may designate docoments as “Restricted Confidential, Attomey Eyes Only” by placing on
ar afficing such legend on each page of the document. It is anticipated that documents to be
designated Restricted Confidential, Attorney Eves Only may include certain marketing plans,
sales forecasts, business plans, the financial terms of contracts, aperating plans, pricing and cost
data, price terms, analyses of pricing or competition information, and personned information, and
that this particularly restrictive designation i3 to be utilized for a limited number of documents.
Documents designated Restricted Confidentizl, Attommey Eyes Only shall not be disclosed to the
individuals designated under paragraph 5, bereof, and shall not be disclosed to
Experts/Cansuitants (paragraph 4(¢), hereof) and to witnessee or depanents at trial or deposition
{paragraph 4(d) hereof), in each instance who are uﬂicérs, directors, or employees of
pharmacentical companies except in accordance with subgection {¢) of this paragraph 2. In all
other respects, Restricted Canfidential, Attorney Eves Only material shall be treated es
Confidentiz} Discovery Matorial and all references in this Protective Order and in the exhibit
hereto to Confidential Discovery Material shall include documents designated Restricted

Confidential, Attorney Eyes Only.



(¢} Disclosure 1o Experts/Consuitants, Deponents or Witnesses in Each Instance

Who Are Officers, Directors, of Employees of Pharmacewtical Companies
If any Party df;sirﬁs to disclose Restricted Confidential, Attommey Eves Oaly

material to any Expert/Consultant, deponent ar witness in each instance who is an officer,
director, or emplovee of B pharmacentical company (“the individual™}, the disclosing Party shall
notify the Producing Party of its desire to disclose such matarial. Such notice shall identify the
specific individual to wham the Restricted Conlidental, Attorney Eycs Only materisl is to be
disclosed. Such idemtification shall include, but not be limited to, the full name and professional
address and/or affiliation of the proposed individual, The Producing Party may object ta the
disclosure of the Restricted CunﬁdﬂntiaL_AttDmey Eyes Only material within five (5) business
days of receiving nohice of an mtent 10 discloge the Restricted Confidential, Attorney Eyes Only
material to an individual by providing the d4isclosing Party with a written statement of the reasons
far the objection. 1f the Producing Barty timely objects, the diselosing Party shall not disclose the
Restricted Conafidential, Attorney Eves Only material to the identified individual, absent a wiitten
agreement with the Producing Panty, order of the Administrative Law Judge or mling an appeal.
The Producing Party lodging an objection and the disclosing Party shall mneet and confer in good
Faith m &0 attempt 1o determing the terms of disclosure 1o the identified individual. IF gt the end
of five (5) bustneas days of negotiating the parties have not resolved their dilferences or if
counsel determine in pood faith that negotiations have failed, the disclosing Party may make
wriiten appication to the Administrative Law Judge as provided by paragraph 7{c) of this
Protective Order, If the Producing Party does not object to the disclosure of Restricted

Confidential, Attorney Eves Only material to the Expert/Consultant within five (5) business days,
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the dizsclosing Party may disclose the Restricted Confidential, Attomey Eves Only materiai to the
identified indhadual

{d} Disputes Concerning Designation or Disclasure of Restricted Confidential,
Artorney Eves Only Material

Dismutes concerning the desigﬁaﬁnn or disclosure of Restricted Confidential,
Anomey Eves Only material shall be resolved in 2coordance with the provisions of paragraph 7.
(e} No Presumption or Inference
Nu presumption or other inference shall be drawn that marerial designated
Restricied Confidential Aitomcy Eyes Only is entitled to the protections of this paragraph.
(f) Due Process Savings Clause
Nothing herein shall be used to argue that a Party’s right to attend the toal
of, ar other proceedings in, this matter is affected in any way by the designation of material as
Restricted: Confidential, Attomey Eves Qunly.

3. To the extent any such material is made part of this procesding, all
documents heretofare obtained by compulsory process or volumtarily from any Party or Third
Party, regardless of whether desigmated confidential by the Party or Third Party, and transcopts
of any iovestigational hearings, interviews and depositions, which were obtained during the pre-
complain stage of this Matter shall be treated as Confidential Discovery Matcerial Material
previously produced by Respondents or a Third Party, and designated as “Confidential”
regardless of whether siuch materials have been marked in accordance with paragraph 2 above,
shall be treated a3 Confidential Discovery Material as provided bercin. The materiel referved to

i, this paragraph shall anly be available for use in this proceeding once an independent basis has
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been demonstrated for such use,

4. Confidential Discovery Material shall not, diractly or indirectly, be disclozed
ar ptherwise provided to anyone cxeept, in accordance with paragraphs § and 6, to;

(z) complzint counsel and the Commission, as permitted hy the Commissian's
Bules of Practiﬁt;

("  Outside Counsel;

{c) Experts/Consultants;

(d} winesses or deponents at bzl or deposition;

(e} the Adminisirative Law Judge and personne] assisting him;

{) court reporters and deposition transcript reporters:

{g) iudges and other count persornel of any court havinyg jurisdiction over any
appsal preceedings invelving this Matter; and

{h) any authar or recipiend of Confidential Discovery Material {as indicated on
the face of the document, record or material), and any individual who was in the direct chain of
supervision of the authar at the time the Confidential Discovery Material was created or received,

5. Inaddmion 1o the above-designated persons, centain named designated
indiwiduals and in-house counsel not ta exceed two attorneys per corporate party who do not
have day to day business responsibilities shall be provided with access on the condition that each
such mn-house counsel or designated executive signg a declaration i the form attached hereto as
Exhibit “A,”" which is incorporated herem by reference. For Respondent Carderm, the designated
individuat is Stephan Petr. For Respondent HMR, the desigmated mdividual is Edward

Stratemeier, Vice President and General Counsel.  For Respondent Andix, the destgnated
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individual is Scott Lodin, Vice Presidept and General Counsel.

6. Confidential Disvovery Matenal shall not, directly or indirectly, be disclosed
ot otherwse provided-to an Expert/Consultant unfess such Expert/Consultant agrees in writing;

(a} to maintajn such Confidential Discovery Material in separate locked roomfs)
or locked cabinet(s) when such Confidential Discovery Material is not being reviewed;

(b) to rewarn such Confidential Discovery Material to complaim counsel or
Fespondent’s Outside Counsel, as appropriate, upon the conclusion of the Expert/Conrsultant’s
assignment or retention or the conclusion of this Maiter;

{c} to not disclose such Confidential Discovery Material to anyone, except as
pertortted by the Protective Order; and

(d) to use such Confidential Discovery Material and the information contaned
therein solely for the purpose of rendering consulting services to s Pasty to this Matter, including
providing testmony in judicial or administrative proceedings arising out of this Matrer,

7. This paragraph governs the procedures for the fllowing specified
disclosures and challenges to designations of confidentiality,

{2} Dnclosure to Expers

If any Party destres to disclose Confidential Dhscovery Material to amy

expert who may testify, who is not an FTC employee, and who may have interests in the
ptiantacentical industry beyond their employment as an expert in this Matrer, the disclosing
Party shall notify the Producing Party of its desire to disclose such material  Such notice shall
identify the specific expert who may testify to whom the Confidential Discovery Material 15 to be

disclused. Such identification shall inglude, but not be limited to, the fisll name and professionat
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address and/or atfiliation of the proposed expert who may testify, and a current curriculum vitae
of such expert idemtifying all other present and prior employers and/or firmns in the
pharmaceutcal indestry for which or on behalf of which the idantified expert has been employed
or done consulting work in the preceding four (4) years. The Producing Party may object to the
disclosure of the Confidential Discovery Materizl within five (5) busivess days of receiving
nptice of an intent to disclose the Confidential Discovery Material to the identified expert by
praviding the disclosing Party with a u-;ﬁt!en statemeant of the reasons for the chjection. 1f the
Producing Party timely objects, the disclosing Party shall not discloss the Confidential Discovery
Material to the identilied expert, absent a wiilter agreement with the Producing Party or order of
the Administrative Law Judge. The Producing Party lodging an objection and the disclosing
Party shall meet and confer in pood faith in an attempt 1o determine the terms of disclosure to the
wentified expert. If at the end of five (5) business days of negotiating the parties have not
resolved their diflerences or if counsel determine in pood feith that negotiations have failed, the
disclosing Party may make written application to the Administrative Law Judge as provided by
paragraph 7{c} of this Protective Order. If the Producing Party does tot obpect to the disclosure
of Confidential Discovery Material 1o the identified expert within five (£} business days, the
disclasmg Party may disclose the Confidential Discovery Materfal to the identified expert.

{t' Challenges to Confidentiality Designations

If any Party secks 1o challenge a Producing Party’s designation of marerial as

Confidential Discovery Material or any other restriction contained within this Protective Order,
the challenging Party shall notify the Producing Party and all Parties of the challenge to such

designation. Such notice shalt identify with speeificity (Le., by document control numbers,
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deposition transciipt page and line reference, or other means sufficient to locate easily such
materials} the designation being challenged. The Producing Party may preserve its designaﬁﬂﬁ
within five (5) business days of receiving notice of the confidentiality challenge by providing the
challenging Party and all Parties with a written statement of the reasong for the desippation. If
the Producng Party timely preserves its righus, the Parties shall continue to treat the challenged
material as Confidential Discovery Material, absent a written agreement with the Pmducing Party
ar arder of the Administrative Law Judge. The Producing Party preserving its rights and the
chailenging Farty shali meet and confer in good faith in an arternpt to negotiate changes to any
chellenged designation. If at the end of five {5) business days of negoliating the parties have not
resolved their differences or if counse! determine in pood faith that negotiations have failed, the
chailenging Party may make written applicalion to the Administrative Law Judge as provided by
paragraph 7(c) of this Protective Order. If the Producing Party does not preserve its rights withm
frve {5) business days, the challenging Party may alter the desipnation as contained in the notice.
The challenging Party shall notify the Producing Party amd the other Party of any changes in
confidentiality designations.

Regardless of confidentizl designation, copies of published magazine or
newspaper articles, and excerpts from published books and public documents filed with the

Secorities and Exchange Commission may be used by any Party without reference to the

procedures of this subparagraph.
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{c) Resolution of Disclosure or Confidentiality Disputes

If negotiations under subparagraphs 7{(a)-(b} of this Protective Crder have
failed 19 resoive the issues, a Party seeking to diselose Confidential Discovery Material or
chaltenging a coafidentiality designation ar any other restriction contained within this Protective
Urder may make written application to the Administrative Law Tudge for relief. Such application
shall be served on the Producing Party and the other Party, and be accompenied by a certification
that the meet and confer obligations of thiz paragraph have been met, but that good faith
negotiations have failed to resolve putstandmg 1ssues. The Producing Party and any other Party
shall have five (5} business days to respond to the application, which time may be extended by
the Administrative Law Judge. While an application is pending, the Parties shall mamtain the
pre-gppiication status of the Confidential Discovery Maierial. Nothing in this Protective Order
shall create a presumpticn or alter the burden of persuading the Administrative Law Judge of the
propriety of a requested disclosure or change in designation.

8. Confidentizl Discovery Material shall not be disclosed to any person
deseribed in sybparagraphs 4(b), 4(c) and 4{d) and paragraph 5 of this Protective Order until such
person hes executed and transmitied to Respondent's counsel or complaint counsel, as the case
may be, a declarzation or declarations, as applicable, in the form attached hereto as Exhibit A"
which is incarporated hersin by reference. Respondents’ counsel and complaint counse! shall
maintain 2 fie of alt such declarations for the duration of the litigation. Confidential Discovery
Material shall not be copied or reproduced for use in this Matter except to the extent such
copying or reproduction is reasonably necessary to the conduct of this Matter, and all such copies

or reproductions shall be subject to the terms of this Protective Order. If the duplication process
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by which copies or reproductions of Confidential Discovery Material are made does not preserve

the confidentiality desigmations that appear on the origina! documents, afl such copies or
reproductions shall be stamped “COMFIDENTIAL - FTC Docket No, 9293

@ The Parties shall not be abligated 1o challenge the propriety of any
disignation or treatrent of information as confidential and the faihire 1o do so promptly shall ot
precide any subsequent objection (o such designation or treatment, or any motion seeking
permission to disclose such material to persons not referred to in parzgraphs 4 and 5 above, 1f
Confidential Discovery Material is produced without the legend attached, such document shall be
treated as Confidentizl from the time the Producing Party advises compiaint coungel and
Respondents’ counsel in writing thet such material should be so designated and provides all the
Parties with an appropriately fabeled replacement. Tie Parties shall retarn prompily or destroy
the unmarked documents,

10, Ifthe FTC: (&) receives a discovery request that may require the disclosure
by it of a Third Party’s Confidential Discovery Material; or (b} intends 1o or is required to
disclose, voluntarily or involuntarity, a Third Party’s Confidential Discovery Material (whether
or not such disclosvre is in response to a discovery request), the FTC promptly shall notify the
‘Third Party of either reccipt of such request or its intention to disclose such material. Such
notification shall be in writing and, if not otherwise ﬂnne, sent for receipt by the Third Party at
least five (5) business days before production, and shall include a copy of this Protective Crder
and a cover letter that will apprise the Third Party of its rights hergunder.

11, If anyone receives a discovery request in another proceeding that may

require the disclosure of a2 Producing Party's Confidential Discovery Matenial, the subpoena
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recipient pramptiy shall notfy the Producing Party of receipt of such request. Such notification
shall be-in writing and, if not otherwise done, sent for receipt by the Producing Party at least five
(57 busmess days before production, and shall include a copy of this Protective Order and a cover
letter that will apprise the Producing Party of its rights hereunder. The Prodocing Party shal] be
solely responsible for asserting any objection 1o the requested producton. Mothing herein shall
be construed as requiring the subpoena recipient or anyone else covered by this Order to
chailenge or appes! any such order requiring production of Confidential Dhscovery Material, or to
subject iself 1o any penaltics for noncompliance with any such order, or Lo stek any relief from
the Administrative Law Judge or the Commission.

12, This Order governs the disclesure of information during the course of
discovery and does not constitate an in camera arder as provided in Section 3,45 of the
Commissien's Rules of Practice ("Rule™), 16 C.F.R. § 3.45.

" 13, Iv camera provisions

{a} The Commissicn’s Rutes of Practice require that material may not be
withiheld from the public record ualess it falls within the scope of an order by the Administrative
Law Judge that such matenizl, or pertions thereof, be placed i camera, 16 CFR. § 3.45(h) and
{d). To comply with this raie, the Party secking to introduce into evidence by filing a pleading,
en exhibit thereto, or otherwise placing on the recard Confidential Discovery Material ("filing
Party’™) must first obtain an order by the Administrative Law Judge thar such information has
been granted jr camiera stamus,

An application for in camera treatinent must: {1) specifically identify or deseribe

the materigls for which /i camiera treatment is sought;, {2} provide reasons for grantmg stich
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materizds in camera status; (3) specify the time period for which i comera treatment is sought
for each document; and (4) attach as exhubils to the application the documents containing the
specific information for which in comera treatment 18 sought.

A blanket in camera order for an entire pleading is contrary to public policy and
will not be granted. The parties must specifically identify the portions ef 2 pleadipg, document,
deposition transcript, or exhibit for which i camera treatment i3 sought, Entire documents or
exhihits will rarely, if ever, be eligile for in camera treatment. The parties are reminded that
Rule 3.45 places the burden of showing that public disclosure will likely result i 2 clearly
defined, serious injury upon the person reguesting i camera teatment, In addition, to sustain
the burden of proof, an application must be supported by proper evidence, such s affidavits, to
support all factual issues. See 16 CER. §3.45.

(b) The Scheduling Order requires the parties to file motions to request in

camera treatment of materials marked confidential pursvant to a protective order na later than

September 1, 2000

A Party that has produced materials or imformation that it reasonebly expects to
include in & pleading, mation, exhibit or other paper to be filed with the Secretary (“pleading™)
and that it believes meets the standards for in camera treatment must file 2 motion with the

Adromistrative Law Judze to request in camera treatment of such materials no later than

September I, 2000

A Party that bas received materials or information from another Party or a Third

" Party rhat it reasonably expects to include in a pleading must provide the opposing Party or Third

Party with a list of such materials no later than Aupust 18, 2000 A Third Party shall be provided
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with & capy of this Qrder alo ng with such list. This list will not be filed with the Secretary’s
Gifice, but must be served on the Administrative Law Judge.
{c) If any Party seeks to file a pleading or attachment thereto which includes it

"pwn Confidential Discovery Material which has not previously been granted in camera status,
and-the Party seeks to prevent its own materials or information from being placed on the public
record, at least 10 days prior to filing such pleading, — unless it is impracticable (e.¢., when filing
a response or reply brief) in which case at leest 5 days prior to filing such pleading -- the Party
shall make ap application to the Administrative Law Jadge to reguest that such materials or
information be trested a3 in curmers information,

If any Party seeks to file a pleadmg or attachment thereto which includes
another Party’s oc Third Party’s Confidential Discovery Material which has not previously been
granted in caprera status, the filing Party muast notify the Producing Party at least 14 days prior to
such proposed filing -- unless it 1s impracticebie (e.g., when filing a respoose or reply hnd} If
14 days advance notice cannot be provided, the Producing Party must be notified as soon as
possible and prier to the time of introdugtion of such documents or information. The Producing
Party shat! have 7 days from the date of notice to make an application to the Administrative Law
Juzdge to request that such materials be treated as in camers Information. The parties shall not
fils pieadings or attachments thereto that contain another Party’s or Third Party’s Confidential
Discovery Material unless the Party seeking to introduce such materia! has first obtained an in
cemmera order or certifies that the Producing Party has been given notice prier to the introduction
of such material, and, in the case of Third Parties, has also been given a eopy of this Order.

(d} The parties are ceutioned that compliance with this Order will require them
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tor suhmit applications for in camera treatment in advance of filing motions which inchude

confidential materials and that deadlines for filing maotions attaching confidentizl materials witl
not be extended for fmire to file applications for in comera trzatment in a timely manmer. The
parties are further cautioned that il is rarely necessary to attach confidential mformaticon in
support of pleadings. Absent strict adherence to these procedures, pleadings shounld be composged
0 & manner which sufficiently apprises the Court of the matter at issue and which does not
identify ar disclose any confidential information. Failure to comply with these procedures may
result in pleadings or portions thereof being atricken from the record.

{=} Should any party seek to iniroduce into evidence at the tial of this case or
any pretrial hearing Confidential Discovery Material which has not previcusly besn granted jn
catiet statos, the evidence will oot be disclosed or adminted into E:\"idﬂ-ﬂ until the Producing
Party has had the cpportunity to sesk fn camera treatment. The party seeking to introduce such
evidence must demonstrate geed cause for not previously obtaining an fir camera order, H the
Producing Party is a Third Party, the Party seeking to introduce or disclose such evidence must
provide aotice to the Third Party within 3 days of the date on which the evidence wes sought to
be introduced or disclosed. The Producing Third Party shall have 7 days from the dats of notice
to make an agplication to the Administrative Law Judge to request that such materials be treared
25 in caanera information.

14. MNothing in this Protective Order shall be construed to confliet with the

provisions of Sections 6, 10, and 21 of the Federal Trade Commission Act, 15 U.5.C §§ 46, 50,
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5762, orwith Rules 3.22, 3.45 or 4.11{b}-(e), 16 C.F R §§ 3.22, 3.45 and 4.11(b}-(e)." Any
Party or Producing Party may mowve at any time for, treatment in camery of any Confidential
Discovery Material er any portion of the procecdings n this Matter to the extent nccessary for
praper disposition of the Matter,

15, At the conclusion of this Matter, Respondent’s counsel shall retumn to the
Producing Party, or destroy, all originals and copies of documents and all notes, memoranda, or
ather papers contaming Confidential Discovery Materia! which have not been made part of the
public record in this Matter, Complaint counsel shall dispose of all documents in accordance

with Rule 4.12, I6CFR, §4.12.

18, The provisions of this Protective Order, msofar as they restrict the
communication and use of Confidential Discovery Material shall, without written permission of
the Producing Perty or further order of the Admimstrative Law Judge hearmg this Matter,
continue o be hindmyg after the conclusion of this Matter,

17, This Protective Order shall not apply o the disclosure by a Producing Party
or its Counsel of such Producing Party’s Confidential Discovery Material to such Prodocing
Party’s employees, agents, former employees, board members, directors, and officers.

1% The production or disclosure of any Discovery Matenal made after entry of
this Protective Order which a Producing Party claims wag inzdvertent and should not have been

praduced or disclosed because of 2 privilege will not automatically be deemed to be a waiver of

! The right of the Administrative Law Judge, the Commission, and reviewing courts to disclose
informarion afforded in camera treatment or Canfidential Discovery Material, to the extent necessary
for proper dispesition of the proceeding, is specifically reserved pursuant to Rule 345, 16 CF R §
345
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any privilege to which the Producing Pary would have been entitled had the privileged
Discovery Materal not inadvertently been produced or disclosed. In the event of such claimed
inadvertent production or disclosure, the following procedures shall be followed:

fa) The Producing Party may request the retuen of any such Discovery Material
within twenty (20) days of discovering that it was inadvertently produced or disclosed (or
inadvertently produced or diselnsed without redzu:ting. the privileged content). A request for the
return of any Discovery Material shall identify the specific Discovery Material and the basis for
asserting that the specific Discovery Material {(or portions thereof) is subject to the attorney-client
privilege or the work product doctrine and the date of dizcovery that there had been an
inadvertent production or disclosure.

{b) If a Producing Party requests the return, pursuant to this paragraph, of any
such Disvovery Material from another Party, the Party ta whom the request is made shall retum
tmmediately to the Prducing Party all copies of the Discovery Material within it possession,
cstady, or control — inctudmg all copies in the possession of experts, consultants, or athers to
wham the Discovery Material was provided - unless the Party asked to return the Discuvéry
Material i good faith reasonabiy believes that the Discovery Material is not privileged. Such
good fairh belief shall be based on either (i) a facial review of the Discovery Material, or (i) the
madaquacy of any explanations provided by the Producing Party, and shall not be based on an
argument that preduction or disclosure of the Discovery Material waived any privilege. In the
event that only portions of the Discovery Material contain privileged subject matrer, the
Prodycing Party shall substitute a redacted version of the Discovery Material at the time of

making the request for the return of the requested Discovery Material.
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{c) Should the Party contesting the request to return the Discovery Mateniz]
pursuant to this paragraph decline to refurn the Discovery Material, the Producing Party seekmp
retrn of the Discovery Materia) may thereafter move for an order compelling the return of the
Discovary Material. In any such motion, the Producing Party shall have the burden of showing
that the Discovery Material is privileged and that the production was inadvertent.

19, Entry of the foregoing Protective Order is without prepudice to the right of
the Parties or Third Parties to apply for further protective orders or for modification of zny

provision of this Protective Crder.

ORDERED: . Dfl \ M
D. Michael Chappell

Administrative Law Judge

Dated: August 7, 2000
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UNITED STATES GF AMERICA
FEDERAL TRADE COMMISSION

EXIIIBIT A

In the Maner of

HOECHET MARION ROUSSEL, INC,, Docket Mo, 8283

4 corporaticn,

CARDERM CAPITAL P,
a limited parthership,

and

ANDREX CORPORATION,
 corporafion.

DECLARATION CONCERNING PROTECTIVE OGRDER
GOVERNING DISCOVERY MATERIAL

I, [NAME], hereby declare and certify the following to be true:
1. [Statement of employment)

2. I have read the “Protective Order Governing Discovery Material” (“Protective
Qrder”™) issued by Administrative Law Judge D, Michael Cheppell on April 28, 2000, in conrection
with the shove captioned matter. ! understand the restrictions on my vse of any Confidential
Discovery Material (as this term is used in the Protective Order) in this action and I agree to abide
by the Protective Order.

3 - I understand that the restrictions on my use of such Confidential Discovery
Materia) mchude:

a. that T will use such Confidential Discovery Material only for the purposes of
preparng For this procesdings, and hearing(s) and any appesi of this
proceeding and for no other purpose;

b, that ¥ will aot disclose such Confidentinl Discovery Material to anyone, except
a5 permitted by the Protective Qrder; and



¢. that upon the termination of my participation in this proceeding I will promptly
return all Confidential Discovery Material, and all notes, memoranda, or
other papers containing Confidential Discovery Matenal to complaint
counsef or respondent’s counsel, as appropriale.

[4. [ vwnderstand that if I am receiving Confidential Discovery Matenial as an
Expert/Consultant, as that term is defined in this Protective Order, the restrictions on my use of
Confidential Driscovery Material alo include the duty and obligation;

a. to maimtain such Confidentizl Discovery Materia in separate locked room(s} or
locked cabinet(s) when such Confidential Discovery Material is not being
reviewed,

b. w0 retum such Confidential Discovery Material to complaint counsel or
Respondent’s Dutside Counsel, as appropriate, upon the conclugion of my
astigmment or retention; and

c. 1o use such Confidential Discovery Material and the infurmation comtained
therein solely for the purpese of rendering consuling services to a Party to
this Matter, including providing testimony in judicial or adminigtrative
proceedings arising out of this Matter ]

5. [ am fully aware that, pursuant to Section 3.42(h) of the Commiszion’s Fules of
Practice, 16 C.F.R. § 3.42(h), my failure to comply with the terms of the Protective Crder may
constityte contempt of the Commission and mey subject me to sanctions imposed by the
Commission. '

Diate:

Full Name [Typed or Frinted)

Signature



