UNXTED STATES OF AMERICA
- BEFORE THE FEDERAL TRADE, COMMISSION A iR B

¥n the Matier of

Schering-Plough Curpurahun,
a corporation,

Upsher-Smith Laboratories, Daocket No. 9297
a corporation, B} R B .
o : ' PUBLIC VERSION
and
American Home Prodacts Corporation,
a corporation

S e N R A R S

RESPONDENT SCHERING-PLOUGH CORPORATION'S
EMERGENCY MOTION AND INCORT'ORATED MEMORANDUM REGARDING
PRESENTATION OF AND OBJECTIONS TO TRIAL EXHIBITS

Respondent Schernng-Plough Corporation {“Schering”) respectfully submits this
emergency motion and incerporated memerandum reganding the presentation of and objection to

tria] exhibits at the hearing in this matier,

L INTRODUCTION

Complaint eounsel has idemtified over 1,000 documents as exhibifs. During negotiafions
amonyg the parties about objections to exhibits, complaint counsel stated that it intends 1o offer all
of these exhibits Into evidence at the prehearing conference schaduled for Jamary 17, 2002,
Complaint counsel stated further that its intention with respect to the majority of its exhibits was
nof to offer them as exhibits at tzial, through the testimony of witnesses in a position to explain
what the document meant. Rather, complaint counsel intends only to quote from them in its

proposed findings of facts, which will not be submitted until after the trial is concluded. Finally,



complaint counsel s nnwilling to tell respondents for what purpose ay of its exhibits is being
offered.

The procedure complaint counsel contemplates is problematic for a number of reasons.
First, it does not permit Schering to formulate chjections a3 to relevance, materiality, and
prejudice, a1l of which furn on the putpose for which the document is bemg offered. For this
reason, the Federsl Rules of Civil Procedure—and scheduling orders in prior FI'C adjudicative
hearings—permit parties to reserve relevanee and prejudice objections until the trial itseld.

_ Secund and more fundamr:ntall}', the procedure iz af odds with the purpose of the tnal: to
dﬂtermma the truth of the aﬂﬂgatmns in the complaint, The procedure outlined by complaint
comnzel wonld permit it to take statetnents from doctiments out of context, after the close of the
trial; draw some as yet mndentified inference from them; and deny respondents the ability to put
theny 1n context through the testimony of witnesses who are in a position to testify about them.
The vast majority of complaint counsel’s exhibits were never shown to depasihon witnesses, As
a result, respondents have no way ef knowing what portions of the documents complaint counsel
belisves are relevant, or what complaint counsel believes they prove., Nommally, complaint
epunsel’s boliefs in this regard would become clear when the documents were actually
introduced through witnesses at trial. But because complaint counsel apparently does nof intend
to introduce the documents through witnesses, or even to refer to the majority of thern in any
way al the trial, Schering canmot put them in the proper context for the Court.

The fact that docurnents from respondents’ files are presumed to be aythentic does ot
solve this problem, Establishing 3 doctument’s aallthentic:,ity i8 only a first siap towand
establishing its admissibility.] Parties in federal trals frequently apree in advance that certain

1 As one court expluined:

If one has a record of the XYZ Corporation ta offer into evidence as such, it will be firstbe
necessary to suthemticats it ws a record of the XYZ Corperation. Doing so, however, proves only
s gemtineness; it says nothing sbout it; admissibility as an eaception to 1he hearsay rule, because
1t proves nothing about the manner of it preparation or the rcliability of its contents,
Conzequently, over praper obiections, authenticating the docurmnent as & tecord of the XYZ
Corporaton is only the first Step towards admisgibility of the document for the truth of 1=
contents.



documents are authentic. The docuiments are nonetheless not sdmitted into evidence vntil their
relevance to the issues is made clear, nsually through the testimony of withesses who ate
knowledgeable about the documents.

Schering fully expects that it can come to some agreement with complaint connsel about
the adinissibility of many of the Schering-produced documents on complaint counsel’s exhibit
list. Many were used in depositions, and their relevance to the issues is therefore clear. But
there are many that have never beent put before witnesses, and it is not clear to Schering what
cotiplaint counsel believes they prove. _ . _

" _E»‘.cﬁ&ing therefore suggests that all parties should be required to put on its evidence the
way partics are required to in federal court: step by step, through the testimony of witnesses.
And o the extent complaint counsel itttends {0 offer exhibits into evidence at the prehearing
conference, it should be required to disclose the purpose for which they are being offered, either
in advance or at the conference itself. Schering believes that a prompt muling from the Court
regarding how trial exhibits will be presented or otherwige admitied into evidence at the hearing
- will greatly assist the parties” trial preparations. Thus, Schering sutnnits this emergency motion
anul asks that complaint commsel be ordersd o tespond to the malion by TI.IESI.‘]EI}", Jamuary 15,
2002, Schermyg comtactad complaint counsel regarding the timing of their response, and

complaint coungel would not agree te respond by Tuesday, January 15,

II. DISCUSSION

“The basic purposs of a trial is the determination of truth,” Tehan v. United States, 382
11.5. 406, 416 {1966). In his treatisc on evidence, McCormick descnbes the normal way in
wiich a ptaintifts proof is presented as followa:

]

Under the usual onder of proceeding at the trial . . . the pluintiff, who has (he
burden of estabiishing his claim, will first infroduce the evidence to prove the
facts necessary to enable him to recover, e.g., the making of the confract sued on,
its breach, and the amount of damages. At this stage the plainti ff will bring

Urired Stares v. Dunean, 30 M1 1284, 1990 CMR LEXIS 510 (N-M.C MR, May 25, 1990,



forward successively all the witnesses on whom he will rely to establish these
facts, together with the documents pertinent for this purpose, which will be
offered when they have been authenticated by the testimony of the withesses.
During this stage each witness of the plaintiff will first be questioned by the
plaintiff’s counsel, upon direct cxamination, then cross-examined by epposing
counsel, and these examinations may be followed by re-direct and re-cross
exammations. :

MeCormick on Evidence § 4 (4™ Bd. 1992). -

Complaint counsel’s pt&sitinné tezarding the reading of deposition testimony and
admissicn of documents make clear that it intends to depart from the usual method of proving its
casg. Instead of presenting witmesses to testify at the hearing, mmp?.a_int counsel proposes to
read undisclosed excerpts of their deposition testimony, A_ﬁd instead of offering documents
throngh the testimony of wimesses who can put them in coniext, complaint counsel proposes to
introduce all 1,00¢ of its exhibits en masse before the hearing, and only argne their own
interpretation of them affer the hearing.

Thig wnorthodox method of presenting evidence is not conducive to ascertanng the trath
of complzaint counsel’s allegations. Unlike, for example, a hearing to determine the competitive
effects of a proposed merger, this hearing requires the Court fo make findings about the propriety
of respondents” conduct. This will require the Court to decide issues of fact, many of which are
dependent on the credibility of witnesses. For example, a central disputed issue in the case is
whether the licensing agreement between Schering and Upgher-Smith was, 2s respondents’
cotitand, a hﬂﬂa_ fide agreement in which consideration was patd for the licensed products, o, as
cormnplaiat counsel contends, & sham.

Compiaint counsel will not present the testimony of a single fact witness who will testify
that the licensing transaction was a sham. That is because every fact witness with rel.evant
knowledge who was deposed testifi=d that the licensing agreement was bona fide. These
witnesses Will testify in Schering’s case, and the Court will have an oppertunity to determine

whether or not they are credible,



Instead, complaini counse? wilk floed the record with hundreds and hondreds of
decuments, which may or may not have any bearing on the dispoted issues in the case. And
instead of putting them into evidence through the festimony of wilnesses who can put them in
context, complaint counset intemds sinaply to submit them at the prehearing conference and argne
their own interpretation of them in post-trial bnefs.

Praceeding in this fashion is flawed for two reasons. First, because complaint counsel
refises to tell respondents the purpose for which any of its 1,000 exhibits are being offered,
Schering wili not beina position at the prehearing conference to make objections to relevance
. and prejudice. . See Robert $. Hunter, Federal Trial Handbook (1993), § 28.2 (“Tt is often
impossible fo foreser the relevancy of testimony or of an exhibit-—particularly in the early stages
of the trial.™). For this reason, parties are generally penmitted to reserve relevance, prejudice, and
hearsay objections for trial, when the document is actually offered. See Manual for Complex
Litigation, Third § 21.642 (parties should be required “to the extent feasible, 1o raise objections
to the admissibility of evidence in advance of trial . . . with all other objections, except those
based on relevance or prejudice, deemed waived”) (citmg Fed. R, Civ. P. 26(a}(3)) {emphasis
added)y; Dubose v. First Security Suvings Bank, 1997 U.S. Dist. LEXTS 22282 (Dec. 2, 1997)
{reserving judgment on relevance and hearsay ohjections to disputed document unti! trial). This
sequence has been followed in prior administrative proceedings before the Commission. See In
ve Weight Watchers Int., Inc., Docket No. 9261, 1995 LEXIS 213, af *3-*4 €8 (July 10, 1995)
{schednling order providing for waiver of objections not made within 14 days of service of final
exhibit listz, with the exception that “[o]bjections as to relevance, matenality, or bearsay, which
depenid upon the propose for which a document is offered, may be reserved uniil trial”
{emphasis added). J

2 Sea also in re iihinois Cereal Milly, inc., Docket No. 9213, 1958 FTC LEXIS 75, at *4-%3 (October 6, 1985)
(presuming authenticity of proposed trial exhibits produced from respondents files while reserving objections o
admissibality bused on “substantive grounds such as immateriality, imelevancy, aod incompetency™).




The second and mote fondamental problem with complaint counsel’s approach is that it
wonld relieve complaint conse] of its birden to establish the documents’ connection io the
izgnes in the case. Staternents in decuments are susceptible fo mischaractenzation, and it is
frequently the :.:ase that their meaning becomes clesr only when a knowledgeable witness
testifies about them. Some of complaint counsel’s exhibits consist of cryptic handwritten notes,
for exarople, whese meaning cammot be deviphered without a witness to explain them.

Schering would be prepared to set the record straight at the trial if complaint counsel tried
to create the impression that one of its exhibits was proof of something that a witness could
explain that itis mot. But the procédure complaint caﬁnsel envisions would not permit Schering
to do so with respect to the vagt maj miﬁ' of il8 gxhibits, which have ot been the subject of any
watrless’s teshmony dunng discovery,

Complaint counsel’s plan to arficulaie how thess 15 boxes of documents support its
theory of the case ordy afler the record has elosed 15 simply inconsistent with the Commission’s
rules of practice, which goarantee respondents g}l rights “egsential to a fair haaﬁng,” meluding
the right of cross-examination.? See 16 CF.R. § 3.41{c). The Comﬁﬁssion has explicitly
recognized that this “right of confrontation and cross-examination applies to adverse
documentary evidence.” In re Bristol-Myers Company, Docket No, 89017C, 1978 FTC LEXIS
417, *6 (April 13, 1978).4

In the context of a final prehearing conferenice, Semior Admintstrative Law Judge
MNeedelman addressed a similar sitzation. Well in advance of the prehearing conference, ALT

£

3 As proviously recognized by Adpunistrative Law Judge Timony: “Ii is entirely unfzir to allow oze party to put
exhibits in evidence without allowing the oppositng party the opportunity 1o test their velidity.” In re The Renben £,
Dannelly Corp., Decket No. 3079, 1978 FTC LEXTS, at %2 (Febwuary 23, 1978).

4 Morsover, the Conmnission’s rales of practice provide that respondent's tight to a fair hearing includes a
tequirerncnt that the fact finder’s decision be based oo the “whole record.”™ Ses 16 CF.R. § 3.51{¢}1). “[TThe mle
that the ‘whole recard” be considersd — both evidence fer and against - means that the procedures must provide
some mechanism for interested parties to introduce adverse evidence and etiticiee evidence introdoeed by others,
This process of introdoction and criticism helps aggure that the factua! basis of the [agency”s decigion] will be
acourate.” Gety Qi Co. v. Dept. of Energy, 5689 F.8upp. 1204, 1215-16 (D.Del. 1983} {queting Mobil OF Corp. v.
FPC 433 B.24 1278, 1258 (D.C. Cir. 1973),



Needeiman had wamed complaint counsel against “poumning indo the record a confosing mass of
marginally useful (though arguably relevant) documents and testimony. In & word, the some
2,000 exhibiis previously listed should be carefully reviewed, with an eye to severe pruning.”
See In re Chain Pharmacy Ass. of New York, Inc., Docket No. 9227, 1950 FTC LEXIS 271, at
*1-*2 (August 10, 1990). As the prehearing conference approached, the Court then issued the

following arder:

On December 3 [document day), complaint counsel should be prepared to give
the court reporter . . . an exhibit list consisting solely of the CX numbers and
- descriptions of documents they intend 1o offer during their case-in-chigf.
 Nunibers not used should not appear on this list which will be incorporated
verbatim into the record for identification purposes onty. Should there be later
withdrawal of documents identified on December 3, this will be indicated in the
record with a “withdrawal™ nofation by the ALJ.

In re Chain Pharmacy Ass. Of New York, Inc., Docket No. 9227, 1990 FTC LEXIS 428,
+1 (November 8, 1990) {emphasis added).

Similarly, complaint counsel in the present maiter should be not be permitted to
flood the record with a mass of documents. Complaint counsel should accordingly be
directed io narrow their exhibits to the ones they actually intend to rely upon. Complaint
counsel also should be required o present its exhibits through the testimony of witnesses
whe can put them in contexi. At a minimum, complaint counse] should be directed to
disclose to respondents the purpose for which they are being offered, so that respondents
may determitie whether to object to their admissibility. Alternatively, Schering should be
permitied o reserve its relevance, materiality, prejudice and hearsay objepﬁﬂns nntil the
exhibit i; offered into evidence at trizl. |
118 ? CONCLUSION

Schering respectfully requests an order dirceting complaint counsel to offer into
evidemee at the prehearing conference only those exhibils they intend to introduce at trial,
and providing that any documents so designated which are not introduced at trial will be



excluded from the record. Schering intends, unless the Court objects, to introduce its
exhibits during the hearing itself.

Respectinily submitied,

John W. Nields, Jr.

Mare (7. Schildkrest

Laura 5. Shores

Charles A. Loughlin

HOWREY SIMON ARNOLD & WHITE LLP
1299 Péansylvania Ave., N.W.

Washinglon, D.C. 20004

(202) 783-0800

Atftorneys for Respondent
SCHERING-PLOUGH CORPORATION

Datcd: January 11, 2002



UNITED STATES OF AMERICA
BREFORE THE FEDERAL TRADE COMMISSEON

In the Matter of

Schering-Plough Corporation,
& corporation,

Upsher-Smith Laborateries, Docket No. 9297

. A corporatian,
and

American Home Products Cerporation,
& corporation

ORDER GRANTING SCHERING-PLOUGH CORPORATIONS
EMERGENCY MOTION REGARDING
PRESENTATION OF AND OBJECTIONS TO TRIAL EXHIBITS
For the reasons set forth in Schering-Plough Corporation’s Motion and Incorporated

Memorandum, 1T IS HEREBY ORDERED that Schenng’s motion regarding presentation of and
objections to frial exhibits is hereby GRANTED, and complaint counsel is directed to narrow its |
sxhibits to only those exhibits it intends to introduce at trial. Documents so designated that are
not introduced at tdal will be excluded from the record in this case.

Complaint counsel is alse ordered to present its exhibits through the t:siimoﬁ}r of
witnesses during the course of the trial, If complaint counsel believes that 1t must offer certam
exhibits at trial without the tn;sﬁmﬁn}f of a witness, complaint counss! will identify those
docurnents at the final pretrial hearing and wiil identify the purpose for which these exhibits are
being offered, so that respondents may determine whether they wish to object to the admissibality

of these exhibits. With respect fo the remainder of complaint counsel’s exhibits, respondents



may reserve their objections on grounds of relevance, materiality, prejudice and hearsay until the

exhibits gre offered into evidence at trial.

D. Michasl Chappell
Administreative Law Judge

Dated: January ., 2002



CERTIFICATE OF SERVICE

I hereby certify that this 11th day of January 2002, T caused an original, one paper
copy and an eiectrome copy of Respondent Schering-Plough Corporation’s Emergency
Motion And Incorperated Memorandum Regardiﬁg Presentation Of And Objection to
Trial Exhibits to be filed with the Secretary of the Commission, and that two paper copies

were served by hand upon:

Honerabie D. Michael Chappell
Admmistrative Law Judge
Federal Trade Commuission
Room 104

600 Penpsylvania Avenue, N'W.
Washington, D.C. 20580

and one paper copy was hand delivered upon:

David Pender

Assistant Director, Bureau of Competition
Federzal Trade Commizssion

Rpom S-3115

001 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Steve Vieux

Federal Trade Commission
Raom 5-3005

601 Penpsylvama Ave, N.W,
Washington, D.C. 20580

Christopher Curran
YWhite & Case LLP
601 13th 5t, NW.
Washington, D.C. 20005

Enk T. Koons )




