UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
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In the Matter of

Schering-Plough Corporation,
a corporation,

Upsher-Smith Laboratories, Inc., Docket No. 9297

& corporation,
. PURLIC
and

American Home Produocts Corporation,
a corporation.
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UPSIHHER-SMITH’S RESPONSE TO COMPLAINT COUNSEL’S '
MOTION TO COMPFEL RESPFONSES TO INTERROGATORIES AND ADMISSIONS

Nearly two months afler the close of fact discovery Compiamt Counsel seek on the eve of
trial to compel Upsher-Smith v supplement once again answers to their Imterropatories and
Requests for Admissions. Complaint Counsef waited over twe months singe Upsher-Smith served
tte answers to Complaimt Counsel’s ioterropatories to file this motion. More importantly,
Complaint Counsel failed to raise any issues regarding Upsher-Smith’s responses to Complaint
Counsel’s réquest for admissions and interrogatories until the short time leading up to the filing of

this motion,
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Complaint Counsel’s interropatory requests are unnecessarily curnuilative and duplicative -

where, as here, further answers are sought afier key fact and expert witnesses heve been deposed.
Complaint Counsel have already fully taken the discovery or had the opportunity to take the
discovery that they now scek in the mmultiple depositions of Upsher-Smith fact and expert

witnesses and in documents that Upsher-Smith has already produced. In light of the limitation on



duplicative d_'tsm under Rule 3.31{(c)({1){i)-{tit} where a party has already had ample
opporturity to discover the information sought, Upsher-Smith’s imnal and supplernental
responses are appropriate. In conformity with Rule 3.353(¢) Upsher-Smith’s responses included
specific references to deponents who provided mnw and bates-labeled doouments that
contain ixformation and facts responsive to Complaint Counsel’s interrogatories. These answers
are appropiiate in ight of the cumulative nahire of the intermogatones and thus are in accordance
with the Conunission’s rules on apswering interrogatonies and wath the Court’s recent order on
this issue. |

Also, pursuant to Rule 3.32, Upsher-Smith fully respended te Complaint Counsel's
request for admissions. Requests for admssions are supposed to be used to narrow peripheral
iggues, not to resolve material issues that are at the heart of the litigation, Many of Complaint
Counsel's requests for admissions were vague and poordy wiitten and seek Upsh;aréSnﬁﬂfs
admisstons not on peripheral issues, but many of the hotly contested and key iszues Your Honor
will be deciding at trial. This is an improper use of admissions. Upsher-Smith properly denied
those requests and provided a full explanztion as to the denial of cach request.

Upsher-Smith has provided full rﬁponses to both Complaint Counsel’s interrogatories and
reguests for admissions. Complatnt Counsel’s efforts to mamfacture issues related to dismvery.
requests served months ago should be dented.

L Upsher-Smith's Interrogatory Responses Are Proper In Light OF TI'::I: Cummulative
- [iscovery That Complaint Counsel Is Secking

A, Complaint Counscl’s laterrogatories Are Cumutlative Under Rule 3.31(c)(1)
As Complaint Coupsel Has Already Had Ample Opportanity To Discover
The Information Songht

Complamt Counsel’s wiermogatones are cumulative and shoold be himited pursvant to

Rule 3.31(c){1) of the Commission’s Rules of Practice. Rule 3.33{c){1)(i)-{iii} applies if the
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diseovery scught is “comnlative ar duplicative,” a party has already had ample opportunity to
obtain mformation or the “burden and expense of the proposed discovery outweighs its likely
benefit.” FTC Rules of Practice Scc. 3.31(c)(1X)-(iii). Upsher-Smith has already provided the
mformation sought herc thr{}ugh deposition testimony, «xpert reports and its thorough docement
production.  Complant Counsel’s motion only seeks to make work and requure Upsher-Smith to
marshal discovery materials and information that Complaint Counsel already has sought and
obtained.

Since the filing of the Complamnt in Apnl, Complaint Counsel have had months to obtain
the mformaticn sought in Complaint Coupsel’s interrogatonies, Complaint Counsel have in fact
already lak the discovery now sought in these interrogatories fiom witnesses who are Upsher-
Smitlt employees. Dunng the course of discovery, Cormplaint Counsel took no féwar than ten
depositions of Upsher-Smith employees. These depositions included every employee who had
any conceivable knowledge about the facts in issue — from top management to staff. Complaint
Counsel even took at least four depositions of Upsher-Smith empioyees who had ]ﬁraxrinusljr given
testinorry to the Commission’s staff during iovestigational hearings. Complaint Connsel also
deposed z mumber of other individuals whe were retained by Upsher-Smith or in some way
affiliated with the company. Additionally dunng fact discquﬁ, Complaint Coynsel requested and -
receiverd over 120 boxes of Upsher-Smith documents, complimenting an earlier production of
some 9 boxes of documents produced by Upsher-Smith during the Commission’s investigation, all
tofaling over 260,000 pages of documents.

Despite all of this discovery, as the dc_ad]inc for fact.dismvcry was drewing near,
Coraplaint Couvnsel demanded that Upsher-Smith respound to intervogatenes retracing the very

same areas covered in the mimerous depositions and document requests. In responding to these
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miterrogatories in October, Upsher—Snﬂth irnmlcéd its night under Rule 3.335(c) to refer Compiaint
Counsel to discovery already taken. After all, in light l.:}f the extensive prior discovery, the
interrogatories were plainly amulative. Complaint Counsel appeared to accept Upsher-Smith’s
answers, for they did not voice any objections for neariv two months, Then in December, after
the close of fact discovery and  even as Upsher-Smith was beginmming its trial preparation,
Complaint Counsel suddenly asserted that Upsher-Smith’s answers to Complaint Counsel's
wnterropatorics were deficient.  This befated objection ts wrong, for Upsher-Smith’s answers are
fully compliant with the FTC Rules of Practice grven Complaint Counsel’s cunufative discovery
demands.

Comgptaint Counsel misplace refiance ppmi Your Hanor's order dated December 14, 2001,
m which Your Honor required Complaint Counsel to “fully” answer Scherng-Plough’s
imerrogatories.  Schering-Plough had not taken extensive discovery of Complaint Counsel on the
issues raised in Schering-Flough's intetrogaiories prior to serving them, Nor had Conplaint
Counsel provided an cxtcnsive document production. The Deccmber 14® order requiring
Complaint Counsel to “fully” ahswer Schenng-Plough’s interropatones was fully warranted, but
the present ctircumsmm..‘.ts are very dlﬁ'erent

{ddly, Complaint Counsel cmit any ref;arence to Upsher-Smith’s initial responses in its
motion and only quotes from one of Upsher-Smnth’s supplemental responses, See Memo. at 3.4,
Complaint Counsel wrongly contend in their motion that Upsher-Smith’s responses io
Interrquatory 4, as well as othey Upshier- Sﬁﬂth responses, are deficient.

In responding to Complaint Counsel’s imtervogatories, Upsher-Smith’s tuitial responses
clearly indicated the mndividuals who already provided testmomy on the information that

Complaint Counset was seeking in its interrogatories. Interrogatory 4, which Complaimt
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le;ngel’s motion focused on, seeks information that Complaint Counsel prmriﬂuﬂy acquired
during both fact discovery as well as expert discovery. Upsher-Smith’s inftial response to
Interrogatory 4 appropriately indicated that the information sought had atready been provided to
Complamt Counsel in “Upsher-Smuth’s and Schering-Plough’s expert reports e;m:l the testimony of
lan Troup, Denise Dolan, Philip Diritsas, Panl Kralovee, Victoria O'Neill, Mark Robbins, and
others, inchiding individuals vet 1o be deposed ™ Upsher-Smith Interrog. Resp. No. 4.1
Upsher-Smith’s response to Interrogatory 4, as well as the other interrogatery responses,
are all appropriate m light of the cummilatve and duplicative nature of Complaint Counsel’s
interrogatories.  Upsher-Smith properly identified the witnesses that had already provided
depositicn testimony oo the information and facts sousht by Complaint Counsel’s interrogatories.
Complaimt Counsel’s attempt to obtain the same information in intcrmga.mrics; that it has either
already recenved through fact and expert witness testimany or other forms of discovery such as
documennt production, is inappropriate. See Pulsecard Inc. v. Discovery Cord Services., 168
FRD. 295 306 (D.C. Kan. 1996) (party's use of interTogatory requesting information on the
same subject matter covered in a deposibon found to be itﬁpmper and abusive, as it "would
provide plaintiff with no mformation n-::-.t already in its possession™),
This case is just weeks from gomg to 1rial and Cormplaint Counsel has deposition testimony,

expert reports and docoment production containing the information and facts that they now seek

! See, e.g., attached deposition wranscript for lan Troup (33-90) and Walter Bratic (85-88);
{150-152) at Aftachment A

¢ Notwithstanding the fact that Complaint Counsel’s interrogatories were cumulative,

Upsher-Smith still supplemented their responses and provided specific references to documents
that contan facts and information that are responsive to Complamt Counsel’s interrogatories.
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m thelr imemrogatories. The eamulative nature of the discovery that Cormplaint Counsel seek is
cleatly evidenced by the sweeping nature of their interrogatory requests. In Jight of the limitation
of conmilative and duplicative discovery under Rule 3.3 1{c} 1(i}-(iii} where a party bas afready
had ample opportunity to discover the information sought, Upsher-Smith's jnitial and
supplememal responses should be deemed appropriate.

B. 1ipsher-Smith’s Interrogatory Answers Are Responsive and Comply With
The Commission’s Rules On Respoading to Interrogateries

Contrary to Complamnt Counsel’s assertions, Upsher-Smith’s responses and supplementai
responses to Complamt Counsel’s interrogatories complied with 3.35(c) of the Federal Trﬁdc
Commission’s Rules of Practice. In responding to Complaint Counsel’s interrogatories, Upsher.
Smith's responses provided specific references to bates-labeled documents. These citations to
specific docnments m Upsher-Smth’s responses are fully 1o accordance wath Rule 3.35(c).

Bule 335(c) allows a party the “optier 1o produce records™ in response to interrogatory
requests. A party identifying records in response io an mterrogatory must provide “sufficient
detail” te allow the documents to be identified and the “burden on deriving and ascertaining the
answer is substantially the same” for both parties. FT'C Rules of Practice Sec. 3.35(c).

Complaint Counsel erronteonsly assert in their motion that Upsher-Smith failed to comply
with Rule 3.35(c). Complaint Counsel claim ihat Upsher-Smith fadled to meet the specificity
requirement of 3.35(c) and that the burden 15 somehow substantially greater for Compiaint
Counsel than for Upsher. Both of these clams are menttess. Compizint Counsel now seek an
order requiring a levet of specificity that would undermine the spirit and purpose of Rusle 3.35(c).

Complaimt Counsel essentially ignore the fact that in responding to their interrogatory

requests, Upsher-Smith provided specific references o bates-labeled documents. See Memo at 5
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(Tt does not idemify specific documents from which complaint counsel's answer may be
derived.™.” Upsher-Smith’s interrogatory responses for 3, 4, 5, 6, 10, 1§, 12 and 13 all pravide
answers that contain specific references to batcs-labeled documents that respond to Complaint
Counsei’s interrogatories. See Upsher-Smith Supp. Interrog. Resp. No. 3 (“Upsher-Smith refers
Complaint Counsel to .., Upsher-Smith FTC 083067, Upsher-Smith FTC 123136-123137 and
Upsher-Smitit FTC 088477-088480 along with the expert report of Willizm Kerr and in particular
Exhibits 1-4 of his repont.™} These bates-labeled documents provide direct information and
apsywete tp Complamt Copmsel’s mterrogatones. |

Complaint Counsel cite (wen v. Kmart Corp., Y75 FR.D. 560, 564 (D. Kan. 1997), for
the proposition that 2 party must specifically identify documents to answer ail interrogatory, See
Memo at 5, n. 6. In fact, this case only confirms that Upsher-Smith complied with Rule 3,35(c).
Upsher-Smith’s responses did identify specific documents consistent with the court’s requirement
in Cwen. Upsher-SmiLh went well beyond whal was required in Ower by identifying docurments
| by specific bates number thereby providing Complaint Counsel with sufﬁci.em answers o their

imerrogatories, *

5

The cases that Complaint Counsel cite reparding a party referring to 2 prodoction of
documents provide no guidance here, Upsher-Smith first provided references to Upsher-Smith’s
docunient production becawse discovery had just dosed when Upsher-Smirth inftially responded to
Complaint Counsel’s interrogatories. Upsher-Smith has since provided specific references to
bates-tabeled documents in response to nearly all of Complaint Counsel’s interrogatories. One is
left to wonder, why Complaint Counsel even included these cases in the first place as these eases
4o not even touch on our current fact situation,

* Complaint Coungel also cites Puerio Rico Aqueduct and Sewer Authority v. Clow Corp.,
108 FR D 304 307 (D P.R. 1985), which mercly provides cne example of how an answenng
party ruet the specificity requirement under Rule 2.35(c)’s counterpart in the Federal Rules of

(contimed...)



Complaint Covnsel themsefves fail to have a consistent defmition nf what is sufficient to
meet the definition of specifioty under the Coomnission’s rules. Complaint Counsel appéar to
concede that Upsher-Smith’s responsc to Interrogatory 7, dealing with whether the *743 patens
would have been infringed if Klor Con was sold hefore September 1, 2001, meets the spectficity
requirement. In responding to interrogatory 7, ﬁpsher-ﬂﬁﬁth answered by, among other things,
indicating that sespensive “information [to this request] is also found in the pleadings to the
Schering/MIpsher-South Patent Litization, the expert reports in that liigation as well as Upsher-
Smith’s and Scherng-Plough’s expert reports submitted o Complaint Counsel. ... Upsher-Smith
Interrog. Resp. No. 7.

Interrogatory 7's answer is clearly sufficient under the Commission rules in that it
identifies a particular sub-set of recopnizable documents whereby an answer can be derived. A
mumber of the dispnted answers provide even more detail than Interrogatory 7. Interrogatones 3,
4 5 6,10, 11, 12 and 12 all provide individual bates mumbers of documents that contain snswers
and information that respond to Complaint Counsel’s interrogatories ®

The second part of Rule 3.35{c} is that the burden is substantially the same for deriving or
ascertainiug the answer to an imemrogatory. Cumpla.'mt. Counsel assert that even if Upsher-smith
provided a dia&etu set of documents — which Upsher*Smhh did — in response to Complaint - |

Counse!’s iterrogatories that there would still be a substantial burden on Complaint Coungel. In

(...continued)
. Cral Procedure, Rule 33{c), not that this was required. The court there more importartly stated
that the cule on specificity a5 to answenng interrogatorics shoutd be “liberally construed ™ fd.

5 See Attackment B for Upsher-Smith’s Supplementat Responses to Complaint Counsel's
Inmterrogatornies, 6, 10, 11 and 13.



essence, Complaint Counsel are attempting to hrgue that no matter what Upsher-Smith provides
to Complaint Counse! pursuant to Runle 3.35(c), those documents will be insufficient becanse
Complaint Counsel will have to review thosce. documents te determine what facts i those
documents support Upsher-Smith™s contentions.  Again, the entire purpose ;}f Rule 3.35(c) is to
permit parties to identify documents that cnn.tain information and facts that respond to & party’'s
mterropatories. That s exactly what Upsher-Smith has done in responding to Compiaint
Comsel’s mterrogatories. Sﬂmchbw, the purpose and spirit of Rule 3.35(c) appears to escape
Cotaplaint Counsel. |
Upsher-Smith, not Complaint Counsel, is the party who has overcome the scbstantial
burden of providing specific bates rumbers of documents that contain information and facts that
are responsive to Cnmplaint Counsel’s interrogatories. It is disingenuous for Complaint Coynsel -
to claim that they are in some way burdened by having to review specific docoments i response
to their intermgamﬂ requests. Complaint Counsel’s approach to Rule 3.5(c) in their motion flies
in the face of the Rule’s purpose and spirit and this Court should reject any pleas Complaint

Counsel may make of purported burden.



C. Upsher-Smith Properly Objected To Complaint Counsel®s Interrogatory 2

Upsgher-Smith finally, does not intend to provide any additonal information selated to

Complaint Counsel’s Interropatory 2. The text of the intermogatory is:

Upsher-Smith properly outlined a specific and detailed ebjection to Interrogatory 2 as

follows®:

The case law is clear that parties do not have to respc-ﬁd to interrogatory requests that are
overbioad or seek wrelevant information. See Burks v. Okla Pub., Co 81 F. 34 975, 98] (10th

Cir. 1996) (denying motion to compel on breadth and relevancy grounds because interrogatary

¢ Upsher-Smith’s discusston of its objections to Complaint Counsel’s Interrogatory 2 and
other interrogatories should not in any way he deemed to he a wajver of thase objections to
Complaint Counsel’s other interrogatones,
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sought information from defendants on every person over forty years ofd who was employed as a
supervisor for the last 10 veam), Cockrum v. Califano, 475 F, Supp. 1222, 1227 (D.D.C. 197%)
(denying motion to compel becanse information requested was isretevant).”

As indicated in Upsher-Smith’s objections to Inte;rmgamr;,r 2, this request has absoclutely
no time reference whatsoever and as drafled requests information as 10 products and compamy
activities wholly unrelated to this litdgation. This interrogatory as drafied has ne timeframe; thus
it would require Upsher-Smuth to identify and descrsbe in detail every activity for every launch
simece the company's founding in 1919, Complaint Counse! certainly cowld have drafted a far
| more taitored and far less burdensome question to elicit relevant information. Notwithstanding
Complaint Counsel’s broad question, in a spirit of cooperation and in good fath, Upsher-Syuth
still idemtified individuals who testified and provided information and facis responsive to
Complaint Counsel’s interrogatory. Complaint Counsel’s request to compel Upsher-Smith to
provide additional information as to Interrogatory 2 should be denjed.

II. Requests for Admissions

The purpose of admissions is to narrow the issees litigated at drial. See fnr the Matier of
General Motors Cmp; 1977 FHC Lexis 293 at *3. “Since the consequence of an admisston is to
remove the fact from the case and not allow any evidenice in rebuttal, a party may properly deny if

it, in good faith, wants to place the fact in issue by, for example, infroducing countervailing -

7 Complaint Counsel’s motion cites only to cases where responding parties offered general
objections to an interrogatary. JSee Memo at 3, n 5. Upsher-Smith has provided a detailed
sixteen line objection that detals why Complaint Counsel’s intexrogatory 18 overbroad and voduly
burdensome. MNone of the cases that Complamt Counsel cite concerned such 3 detasled and
therough ebjection. Thus, Complaint Counsel’s cases are inapplicable.
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evidence.” Id. at *4 - *5, The ments of E:xte:ﬁsive requests for admission have been previously
questioned o Part TH proceedings, Id at *5 - *6 (“the usefulness of admissions is questionable at
best™), end respondent Upsher-Smith prepeunded no requests precisely due to the extent of the
factual dispute in this case.

In this action, Complainmt Counsel orginally propounded 339 Reguests for Admissions.
Your Honor nued this pumber excessive and anticutated clear standards for Reguests for
Admisstons based on the applicable case law:

Federal case Jaw interpreting the anafogous Rule 36(a) of the Federal Rules of

Civit Procedurs which allows the service of requests for admission upon partics to

civil actions indicates the purpose of this rale is 10 reduce the cost of Iitigation, by

narrowing the scope of disputed issues, facilitating the succinct presentation of the

cusc to the tricr of fact, and elimnatng the necessity of proving undisputed facts.

Properly used, meguests for admission serve the expedient purpose of eliminating

‘the necessity of proving essentially undisputed and peripheral issues of facts’

Their proper, strategic use saves "time, trouhble, and expense’ for the court and the

litigants. Because requestis for admisston are intended to save time of the parties

and the court, burdensome requests distort that purpose and marefure are properly
the subject ﬂf a protective prder,

Crder o Movions of Schering-Plough and Upsher-Smith For a Protective Order, Nov, 2, 2001
at 2 (citations omitted). Complaint Counsel were ordered to select “no more than 1007 of the
339 Requests served on Upsher-Smith in conformity with Your Honor’s Order.  Complaint
Counsel make no reference to the November 2 Order in its Memoerandum of Law.

In defiance of the November 2, 2001 Order, Complaimt Counsel persista_d in seeking
answers to hotly contested issues of fact at t.h-a heart of the case, factual 1ssues i the hands of
third parties, mixed issues of kaw and fact, as well as arguments:tive contentions that contain
material issues of fact and law. The 100 Requests that Complaint Connsel selecied after
Moveniber 2 are not fimited to those “essentially unﬂisputcd and peripheral issues of facts™ that

the November 2 Ordér contemplated. Even a few examples demonstrate this:
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Request No. 78; Under the Schering/Upsher Agreement, the phrase “any other
sustained release microencapsulsted potassium chloride tablet™ could include a
sustained rolease microencapsulated potassium chloride tablet that did not infringe
the *743 Patent "

Request No. 83: Under the Schering/Upsher Agresment, the Scileﬁﬁg’s ]sic] 350
million in Up-Front Payments to Upsher were conditional ?

Request No. 88: Sehering made a payment of $28 million to Upsher within 48 hours of

the date on which the Schering/Upsher Agreement was approved by Schering’s Board of
Directors. ™

In fact, despite Complamt Counsel’s defiance of the November 2 Order, Complaint
Covnsel concede that it received proper answers from Upsher-Smith for nearly two-thinds of the
Requests: 63 of the Upsher-Sinith Answers mect with no objection at ail from Complaint
Counsel. Mene of the contested Requests seeks an admission concerning “essentially undisli;uted

and periplieral issues of facts.”

* The meaning and import of this phrase is an issue that is wgnmusiy disputed by
Respondent Upsher-Smith.

? Respendent Upsher-Smith has specifically supplied Your Honer with the legat and
factual support for the inaccuracies of this Request in its Motion fo Bar Cemplaint Ceesed
from dxserting thar Schering Made 4 360 Million Nonconiingent Payment,” dated Jan_ 3,
2002, See Memo. In Support of Its Moiton fo Bar Complaint Counsel from Asserting that
Schering Moace "A 560 Million Noncontingent Payment {Jan. 3, 2002). There were three
payments, not a single payment; id at 2-3; the value of the three payments was spproximately
£54 miflion an Junc 1997: id at 5-6 {citing Complaint Counscl’s experts); and the promise to
make thres peyments by Schering were part of the promises exchanged June 17, 1997
Agresment - courts would find constructive conditions of cxchange governing Schering’s |
performance. fd. at 4.

™ Respondent Upsher-Smith was not physically present at the Schering Board of
Directors meeting wn which the June 17, 1997 Agreement wis considered and ths lacks
personal knowledge of the action taken by Schering’s Board and the timing of the action; it
s0-objected to this Request but then admitted it on information and belief.
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The trizl m this action will commence in nearly two weeks™ time. Further time and energy
should oot be expended by the parties or Your Honor for Requests that fait to comply with the
November 2d Order. Turning to the specific grounds of Complaint Counsel’s motton only
substantiates the futility for all concermed of uging contention intmmgatm-'ies in the gutse of
Requests for Admission.

1. Requests 53 and 60 Are Vague and Ambiguons; They Do Not Seck
Undispoted and Peripheral Facts

Complaint Counsel lead their attack on Upsher-Smith’s answers with a challenge to
.ucrta.in denials “based on mproper objcctions.” Complaint Counsel Memo. at 8. Complaimt
Counsel apparently believe that their requests are a model of clanty and precision, fiee fiom
amhbiguity. Complamt Counsel conld not be more wrong .

As an dlustration of a “denial based on improper objecticns,” Complaint Cuﬁnsel ite
Upsher-Smith’s Answer to Request No. 58, That Request stated: ™At the time of the
Schening/Upsher Agreement, there was a possibility that Upsher cowld have won the
Schering/Upsher Patent ngaﬁon if it comtinued the Schering/Upsher Patent Litigation.” Upsﬁm—
Smith was on solid ground objecting to this request.

A pumber of aspectz of the Tequest are w_tgﬁe, ambiguous and i:.unﬁ.lsmg What
constitrtes a “win™? Summary fodgment? Partial summary judpment? Trial verdict? Appeal
victory? Dendal of ceiorari? Trial verdict on remand? A finding of noninfringement but
validity? A finding of infringement but invalidity? A final conrt victory before or after September
I, 20017 In 20027 In 20067 A court ﬁmﬂl‘}r after §5 million in legal fees? A court victory after
$10: miflion in Jegal fees? A favorable settlement? The settlement Upsher-Smith obtained?

Another hypothctical scttfcment? When? O what terms? A victory at the expense of complete
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execulive distraction for many years? At bottom, what constitutes a “win” in such a coraplex
patent litigation is & highly subjective matter. 1t is also a fondamental point of difference between
Respondents and Complant Counsel.

The term “possibility” is also vague, Aoy “possibility”™? A remote “possibility™? An
unrealistic “possibility”? Even a de mimimus “pﬂssi;t:ility”? If, as Complaint Counsel’s
memorandwn suggests (at 8), the request means any “possibility” — no matter hc@r remote —
then the question is purely argumentative, and theoretical, and hardly constitutes an attempt to
narroty issues for thial, KReguest 38, and the similar request 50, simply do not relate io “peripheral
or undisputed facts ™ |

p Bequests 85 and 87 Rt].ating to Parfions of the Alleged “360 Million™

FPayment Are Impossible to Answer As Drafted and Call for Legal
Conclusions Not Facts

In Requests 85 and 87 Complamnt Counsel improperly seek a legal opinion from Upsher-
Smith as to the June 17, 1597 Agreement. lEConmiaint Counsel Mem. at 8). Request No. 85, for
exzmple, states; “Under the Schering/Upsher Agreement, if Upsher abandoned the development
of Niacor-SE, Upsher would still receive the fiall $50 l'l'l.'i]]]r{;m in Up;ant Mayments.” Thc.
construction of the June 17, 1997 Agreement is a key legal issue to be addressed by Your Honor
in thig case. Complaimt Counsel seek an mmswer to tjhe. Tegal questicrﬁ of the effect of the
abandonment of Niacor-SR. But this hypothetical is vague and ambigirous:  [s the abandonment |
due to insuperable regulatory obstacfes? Is Upsher-Smith’s ability to perform impracticable?
Does the sbandonment come afier June 19987 Before? After June 19997 Does the abandonment
affect Schering's development of the product for Europe? Does Schering claim the abandonment
15 a taterial Ereauh of the June 17, 1997 Agreement? Does Upsher-Smith have an Dppbrtunity to

cure that alleged material breach? The hypothetical legal opinion scught in Requests 85 and 87 is
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simply not the sort of “perpherat or undisputed facd” (Order at 2, emphasis suppﬁeﬂ} for which
the Request would be proper.”
3. Average Selling Price of Upsher’s Prodoct vs. Average Selling I'rice of
Schering’s Prodects Calls Is Vague and Depends on Information Upsher
Does Not Possess
Request No. 143 asks Upsher-Smith to admit: “As of September 2001, Upsher’s
Average Sefling Price of its g_e.neﬁc version of K-Dur 20 is at least 3 discount to the Average
Selling Price of X-Dur 20.”
This requaﬁt explicitly calls for a precise quantitative comparison of the Average Selling
Price of Upsher-Smith’s generic version of K-Dur 20 with the actual Average Selling Price of K-
Duyr 20, bchering’s actual sellng pt;icas for the Scherning K-Dur 20 product are not known to
Upsher-Smith.  Upsher-Smith does not have {letailf:d. transaction histery for Schering’s acmal
sales. Schering is a competitor of Upsher-Smath, and Schering does not share that information
with Upsher-Smith. To compute a price differential from the Average Selling Price of Schering’s
K-Dur 20 ig an mpossibility for Upsher-Simith. Upsher-Smith’s Answer puts Complaint Cennsel
on notice that they mmist prove this point a1 1raat i it is imporlant to their case.
This request is not of an mﬂnﬁﬂ]ly undisputed fact, but seeks caloulations from Upsher-
- Smith that it does not perform in the course of its business. It ﬁmply cannot perform the

difference calculation without the actual transaction history from Schering. Moreover, the

Request is extremely vague and inartfiol. “As of September zﬂﬂ_i" is hardly self-defining. Is this

"' | is of no moment how Schering answered this Request; respondent Upsher-Smith is obligated
to make its own answers based con its own understanding of the Agreement and the applicable
law. lpsher-Smith is entitled to preseut its cwn defense of this action.
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as of September 1?7 As of September 307 15 this an average computation for the entire menth of
September 20017 Is dlmng September” what was intended by Complaimt Counzel? The request
is hardly “straightforward” as Complaint Counsel view it (Memorandum at 9), and whatever
calculation is actually being scugltt; it certainly s not & “peripheral or undisputed fact,”

¥inally, Complaint Counsel’s Memorandum of Law misreferences R.equEEt 143 35 Reguest
142 (Corapare Memo. Of Law at 9 (“1427) with the actuat Request 143). The emror only farther
substantiates the mind-numbing effeci on all counsel of dealing with an unwieldy number of
Requests that do not seck admission of “peripheral or undisputed facts.”

4. Request No. 158 Seeks an Admission for Industry-Wide Generic Substitution
Data Beyond Upsher-Smith’s Knowledge

Complaint Counse! challenges Upsher-Smith’s Answer to Request No. 158, That r'équest
- which Complaimt Counsei does not have the temerity to quote — states: “Substimtion fiom a
brand product to 1is bicequivalent or AB-rated generic product occurs at a faster rate in 2003
than it did in 19977 This Request appears to seek an admission from Upsher-Smith a;s to t;l;e,
overall rate of generic substitution presutnably in the entite American pharmaceutical industry.
Alternatively, it addresses the substitution rate for some unspecified “brand prodoct” This
Rﬂqueﬁ nppéars 1o be untethered to any fact or contention in this caze. The overall rate of
generic sbstitution in the United States for all pharma branded i:uruducts (or .somﬂ unspecified
ote) 1s “irrelevant to this matter” and centainty is be}'uuﬁ Upaﬁmr—Smith’s “knowledge” Memo, af
9.

Likewase, Request No, 241.1:;&]]5 for an admission as to facts that Upsher-Smith lacks
pers_oﬁa! knowledge of what Schering-Plough Limited (believed to be the UK affiliate of

Schiering-Plough) said to Mr. Pettit. This Request seeks to have Upsher-Smith admit to an
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apparently misleading haifitruth  Upsher-Smith’s response provides great detail quoted here i
part:

“Upshertﬂmém denies the Request insofar as it jmplies ‘that any such

commumcation on Jatuary 31, 1997, was the only commumcation between

Schering-Plough Ltd. and David A Pettit.  Indeed, there was further

correspondence on ¥February 3, 1997, mdicating that Schering-Flough 1td. had

passed alomg to the International Division, presumably of Schering-Flough,

Moreton’s proposal regarding Upsher-Smith’s Niacor-SR license.”

Thus, the International Division of Schering-Plough was aciively considenng 2 Miacor-SR
license in the pcril_::d leadimg up to the June 17, 1997 'Agrcemtm. lrﬁnically, the General Motors
case, celied upon by Complaint Counsel, exprcs..siy authorizes the denial of a miﬁleading haIf—tru‘_Ih_
General AMotors at *7 (depial of “half-truths™ 1z appropriate where “such ‘half-truths would lead
' inévitablj.r to & concluston which is dﬂl‘erent. from the whole truth™).

5. Upsher-Smith Refusals to Admit or Deny YWere Proper

Complunt Counsel’s broadbrush attack on Admissions 173, 174, 176, 178, 294, 330 and
332 fares no better. Upsher-Smith’s objections to these requests are expressly authorized by Rufe
3.32(1), which provides that un responding may decline to admit or deny a Request where “the
patty states that it has made rcasonably inqﬁiry and that the infunnaﬁﬁﬂ known to or rcadily
obtainable by the party is insufficient to enable # {0 admit or deny.”

Requesi 173, which Complaint Counsel uhusn;', as 1ts best Mustration, demenstrates the
appropriateness of Upsher-Smith’s invacation of Rule 3.32(b). That Request expressly seéks |
Upsher-Smith te respoud based on the actions of any Upsher-Smith employee, consultant, agent
or representative (see Complaint Counsel definition of “Upsher” — “Upsher means . . . its
domestic end foreign parents, predecessors, divisions and wholly or pmtiaﬂ}rhcmm:lj affiliates,

partnerships, and joint ventures; and all directors, officers, employees, consnltants, agents and
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r!:pl‘cﬂantative; of the foregeing”), not merely the officers or directors of Upsher-Smith.  Thus,
the broad nature--::tf the Request, plus the understandable lack of recollection of events years gone
by, prmm a categorical admission or denial of this Request. ' This problem infects all of the
Requests referred to in their anurandurﬁ at 10 (Requests 173, 174, I?ﬁ; Y78, 294, 330, and
332).

6. Upsher-Smith’s Answers that Did Not Admit or Deny The Essential Truth of
the Request Were Froper

Complaint Counsel used Upsher-Smith’s response to Request Mo. 133 as an example of a
failore to “meet the snbstance of the request.” Given the quotatien of the Request at the top of
page 11, Complaint Counsel apparently mean Request No. 132 — wet another example of the
mind-numbing nature of the exervise at this point, Notwithstanding, Upsher-Smth’s response to
Request No. 132 s proper. Upsher-Smith expressly denied this request.

Again, Complaint Counsel used an overbroad of “lIpsher” that sweeps in all employees,
consultants, agents, and representatives. The fundamental problem with these Requests is that
Complaint Counsgl has infused them with a misleadmg nature by virtue of the -:weﬂ:ﬁad
definition. . An answer given as to a .low-level employee, lacking either authority or a full
understanding whag Upsher-Smith’s position is, would be deemed in the guise of an admission as
the pusiﬁnn of the entire oé:pnratinn_ The Request is arpumentative because it unfairly attempts

to portray as company policy the actiﬁns of any employee. Complaint Counsel have no one but

2 Comptaint Counsel conceals their overbroad definition of “Upsher” by providing a trumcated
rendition of it on page 11 of their Memorandum. Apparently Complaint Counsel realizes that
the actial definition of “Upsher” cantained in the Requests for Admissions demonstrates the
overbreadth of Request No. 173,
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themselves to blame for these requests. As In the matier of Sterling Drug. “... cach request

should be stated clearly and simply so that the requested party can perceive clearly the proposition
he iz being asked to admit, and admit or deny it with a mimmum of explanation or qualification”

1976 FIC Lexis 272 at *2. Here, Complaint Counsel’s requests violate the injunction of Sterfing
Drug through the vse of improper and misleading defimtions. Even the low-level employee

invofved here was making the projections based o mcomplete information and a series of
simplifying asqumptions that Complaint Counsel now seek to elevate to hard fact.

Morecver, s Complamt Counsef know full well, Requests 21 through 27 seek adrissions
for contentions in the case that are hofly disputed. Moreover, the Upsher-Smith respanse docs
provide a full and complete response to the Request. The text of Upsher-Smuth’s response,
reproduced 2t page 12, puts Cnmplaint Counsel on fEII netice of exacty thﬁ disputed facts. The
Upsher-Sniith re&puné.e admits the occurrence of an April 29, 1997 meeting, but respoads, based
on the facts, that the meeting did not discuss “possible” lannch date seepanes. (As mother
example of the mind-mmbing nature of this process at this hour, Complaint Counsel’s block
quote omits & sentence (.)f the Upsher-Smith response comtained within the quoted language nnd
firther contzing typographical errors.} What Complamt Counsel charactenize as “.rambl[hg] on”
actuglly provides a hucid and informative response. .

Finally, Complaint Counset are well aware frum mmerous depositions and other discovery
of Upsher-Smith’s view of the Aprit 29, 1997 event rcferenced.. The employee in gqoestion was
not # sentor officer or director, was not tracking the progress of the patent infringement iitigation
with Schering-Plough, and made no assumption as to the lead time required in physically
copstructing the additions to the Upsher-Smith mamifacturing plant facitity. This is not some

petigheral, undisputed fact, but a key factual issue in dispute amoeng the parties.
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7. Beferrals to Docoments Were Proper

In Request 3 tﬁ' the Initial Requests, despite objecting to and denying the Request,
Upsher-Smith wernt further and referenced a document that may provide the answer sought. The
Request and the TESPONSE Can be best understood by reviewing them: Réquest M. 3 states “In
the year ending Decernber 29, 1996, Upsher-Smith had revenues of 7 Upsher-
Smith’s response states: “Upsher-Smith objects to and dentes this Request as being vague and
ambiguons because the terms “vear ending December 29, 1996” and “revenues” have not been
defined and there can be various interpretations of those terms. Upsher-Smith refers Complaint
Connsel to Upsher-Smith document “USLO1636-Confidential™ - - *USL01652-Confidential” for
information on this subject matter.” Does “revenues” tefer to 118, revenues? Total global
revermes? Total revenues for the fiscal year ended December 29, 19967 Operating revenues?
Net revemues? Revenues net of cost of goods sold? Upsher-Smith cannot admit or deny such a
request divorced from the context of the document it references. CFO Paut Kralovec has testified
in the Investigational Hearing, in his Deposition about this document, ;md will be called as a live
witoess at trial. Complaint Counsel have no legiimate grievance.

All told, Upéhcr—Smith’s responses to the more than F00 Requests for Admission in this
action constitute good faith answers in fiall comptiance with the Rules of Practice. The answers to
these Requests give Complaint Counsel fair notice of the areas of open and vigorous dispute in
this case. Complaint Counsel’s disappuintﬁent with the re;spnﬁm received has nothing to do
with the propriety of the responses and everything to do with the text of the Requests they

drafied.

=21



CONCLUSION

For the reasons stated herein, Your Horor should deny Complaint Counsel’s Motion to

Compet in its entirety.

Dated: January 7, 2001 Respectfully submiited,

WHITE & CASE LLP

Aoy} Vol

By:
Robert B Paul

J. Mark Gidley

- Chnstopher M. Curran
Rejeev K. Malik
Gustav P. Chiarellc
601 Thirteenth Street, N.W.
Washington, D.C. 20005-3807
Telephone: (202) 626-3600
‘Facsimile: (202) 639-9355

Attomeys for Upsher-Smith Laboratories, Inc.
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For the reasons stated herein, Your Honor should demy Complaint Counsel’s. Motion to
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Dated: Jamuary 7, 2041 Respectfully submitted,

WHITE

Robest I, Paul
I, Mask Gidley
Chnistopher M. Curran

Rajeev K. Mahk

Gustay P, Chiarello

601 Thineenth Street, N.W.
Washington, 13.C. 20005-3807
Telephone: (202} 626-3600
Facsmmile: (202) 632-9355

_Attorneys for Upsher-Smith laboratortes, Inc.
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UNITED STATES OF AMERECA
BEFORE THE FEDERAL TRADE COMMISSION

)
In the Matter of )
)
Schering-Tiough Corporation, )
A cOrporation, }
)

Upsher-Smith Laboratories, )} Docket No. 9297
a corporation, )
)
and )
)
American Home Pradoets Corporation, )
a corporation )
)

ORDER

Upon considerstion of Upsher-Smith’s Response to Complaint Coumsel’s Mation
to Compe! Responscs to Interrogatones and Admissions and Complamt Comsel’s -
Motion to Compe! Respouses to Imemogatones and Admissions:

{7 IS HERBY ORDERED that Complaint Counsel’s Motion is DENTED.

D. Michael Chappell
Administrative Eaw Judge

Date: . 2002
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