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. UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

1 the Matter of

Scheting-Plough Cotporation,
a coIporation,

t]’pshm‘—Smith Laboratories, Dacket No, 9297

a corporation,
PUBLIC VERSION

and

American Home Products Cnrpnrzmﬂn,
A corporation.
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RESFONDENT SCHERING-FLOUGH CORPORATION’S
EMERGENCY MOTION AND INCORPORATED MEMORANDUM
REGARDING PRESENTATION OF DEPOSITION TESTIMONY AT HEARING

Respondent Schering-Flough Corporation (“Schering™} rospectfully submits this

emergency motion and incorporated memaorandtm regarding presentation of deposition

testimony at the hearing in this matter.

L. INTRODUCTION .
At the statlis conference held on December 20, 2001, the Court requested the

partics to brief the issue of whether excerpts of deposition testimony will be read to the
Court at the hearing or submitted for the record ﬁnd the Court’s consideration. Complaint
| covnsel had informed Schm‘iﬂg’ls counsel that it would file a metion om this subject on
~ Janmary 4, 2002, but no motion wﬁs_ filed on that date. In response to Scherihg‘s inquiry
on January 5, coroplaint coumsel stated that it plapned to incorporate this issue info its
response to respondents’ motions iz limine to lmit complaint counset’s use of

investigative hearing and deposition testimony at the hearing.



Complaint counse! plans to read bnef cxcerpts from its deposition desipnations
mto the record as part of its casc-in-chicf, and secks to prevent the portioms of
respondents’ counterdesignations that ought in faimess to be considered with cmnﬁlaint
counsel’s designations from being read at that ttme. Schenng believes that a prompt
ruling from the Comt regarding whether and how dcpﬂsiﬁpn testimony will be presented
at the hearing will greatly assist the parties” trial preparations, Thus, Schering subniits
this emergency motion and asks that complaint counsel be ordered to respend to the
motion by Thursday, January 10, 2002. Schering altempted to confer with complaing
connsel regarding the date for ifs response to this motion, but as of the time of filing,

complaint coimsel had not yet responded to Schering’s telephone satl.

IIL. FACTUAL BACKGROUND
On December 14, 2001, purseant to the Ceurt’s Third Revised Scheduling Order,

complairt covmsel provided respondents with valuminous designations of testimony from
the imvestigative hearing and dcposition transcripts of dozens of party and non-party
witnesses.! On January 2, 2002, complaint counsel informed counsel for Schering that
complaint counsel mtends to submit the bulk of its designated 'depns_itiun testimony as
exhibits prior to the hearing.

We understand that complaint counsel plans to read hriei_" excerpts from its
desipnated testimony to the Court during the presentation of its case-in-chief When
counsel for Schering reqnested advance notice of what excerpis complaint counsel
intended to rzad, so that Schering ﬁight &csignate excerpts from Hs counterdesighations |
that ought in fairness to be considered with complaint counsel’s excerpts, complaint

comnsel stated that respondents are not entiled to advance nofice. Furthemmore,

L Ezepondents have challenged the afmissibility of ail of the mvestigative hearing testimony and of
cetiain catepories of deposition tegtimony in separate motions in mine. 'This motion does not address the
admiseibility of complamt covngels designated testimony, Tut argues that the presenmtation of amy
adiizsible testimany at the hearing mmmt be compiete and {air to respondents.
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contplaint counsel stated that respendents should wait uniil their own case-in-chief lo

read #ny of their connterdesignations.

I, ARGUMENT

The one-sided. presentation of testimony suggested by complaint counsel does not
comport with the procedures set forth in the Commission’s Rules of Practice for the use
of ﬂepum'ﬂﬁns in hearings. Rute 3.33(g)(1)(iv) expressly provides that: “If only part of 2
deposition is offered in ew:dence by any party, any other party may introduce aﬁy other
part which ought in fairness to be considered with the part introduced.” - If complaint
Guuﬁsel does not provide respondents with advance nofice of the portions of deposition
testimony it plans to read live at the hearing, respondents will Ee denied the opportumity
to introduce additional portions of the same deposition that in fairness should be
considered with the portions presented by compiaint counsel,

Complaint counsel’s suggestion that respondents can present additional portions
af deposition testimony in their own case in chief does not satisfy Rule 3.33(g)(1){tv} In
federal cases govemed by the almesi identically-worded Federal Rule of Civil Procedurs
" 32(e)(4), the usual practice is for the party offering the testimony to read in partions of its
opponent’s counterdesiguations along with its own designations. See Manual for
Cornplex Litigation, Third, § 22,331 at 147 {1999} {portions of depdsition designa;‘.ad by
oie party and cnunterﬂasignarﬁuns made by other party in response “usuafly wiil be
introduced at tnal in the sﬁmc sequence in which they appear in't.hr:: deposition™).  Under
1o circurmnstances 1s the opponent required fo wait umiil its case to read in
cowniterdesignations that ought “in fairness to be considered with ﬁ:a paxt introduced,”
Fed. R. Civ. P. 32(a)(4). “[TIhe opposing party should be able to requirs the infroduction
of the relevant parts of the deposition testimony af least at the conclusion of the reading
of tlie depogition.™ Wmﬁﬁgﬁme Elec. Corp. v. Wray Equipment Corp., 286 F.2d 491,
494 (1st Cir. 1961) (construing Fed. R. 26(d)(4), precursor to current Fed. R. 32(2)(4)); 7
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Moore’s Federal Practice & Procedure § 32.61 (200%) (‘"Iﬁe best practice 1s for the
ﬁdvsrsﬂ party to request that the additional parts be read when the party who introduced
axcm'ﬁts from the deposition has completed his or her reading”} (citing Westinghouse).
 In Westinghouse, plaintiff read into evidence portions of severa) depositions. The

district court demied defendants® reguest o initoduce af the same fimne additional portions
of those depositions Televant to (hose read into evidence, siating that defendants could
introduce fhis testimony at a later time. The First Circuit held that the trial coed had
erred in refusing defendants® request to introduce the responsive lestimony
comemperaneously. The court of appeals noted that as a resujt of the district court’s
rling, “fln this case the supplementary relevant testimony Joffercd by the defendants for
completeness). . . was separated by more than 1,000 pages of [irial] transcript from the
deposition tﬂstimunf intoduced by the plaintiff.”” 286 F.2d at 494. The court conclnded
that “such 2 wide sepuration of the relevant parts of a deposition unduly impedes the
arderly consideration of the deposition testimony, even in a non-jury case.” Jd

Complaint commsei’s proposed method of reading its designated deposition
tegtimony without contemporaneons presemtation respondents’ counterdesignations
would cause the same problems identified by the First Circuit in Westinghotse. The
Court would hear portions of testimony offered by complaint counsel, but would have no
way of kz:u:;wizi g at the time whether the same deponent gave additional testimony that j:ut
complaint counsel’s designations m context.  Such a one-sided presentation of the
evidence could c:reafé the t';arr}r “misimpressions from selective use of deposition
testimony” that Rule 3.33{(e){1)(iv} and its cuuntm]m:t it the Federal Rules of Civil
Procedire wers desighed to avoid. Westinghouse, 286 F.2d at 494, -

Thus, pursuant to Rule 3.33 and the Court's anthority to ensure the coherent, fair
presentation of procf in this case, the Court should require complaint counsel to notify
respondents in advance of the deposition excerpts it plans to present live at the hearing

and should permit respondents to present, at the same time, counter-designatons that
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“onght in fairness to he considered™ along with compiaint counset’s designations. Rule

3.33(g}(1}(iv]. Schering ;cﬁpactfu]l}r requests that complaint counsel be ordered to

provide respondents notification of what excerpis they intend to rcad 48 hours in

advance.

Dated: Japuary 7, 2002

Respectfully submitted,

s S. S%J-tﬂ-«/@% £

JnlmW Nields, Jr.

Marc G. Schuidkraut

Laura 8, Shores

Charles A. Loughiin _
HOWREY SIMON ARMNOLD & WHITE, LLP
1299 Pennsyivania Ave., N.W.

Washington, D.C, 20004

{202} 783-0800

Attorneys for Respendent
SCHERING-PLOUGH CORPORATION



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

Schering-Plongh Corparation,
& corpuration,

Upsher-Smith Laboratories, Docket No. 9297
a coTparation, '
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ORDER GRANTING SCHERING-PLOUGH CORPORATION'S EMERGENCY
MOTTON REGARDING PRESENTATION OF DEPOSIEION TESTIMONY AT HEARING

For the reasons set forth i Schering-Plough Corporaticn's Motion and Incorporated
Memorandom, respondents will be permitted to present contemporancous designations i
response to any designations offered by complaint counsel during the hearing.

Accordingly, IT 1S HEREBY ORDERED that Schering's motion regarding prcseﬁtaﬁun
of dcpbsitiﬂn testimony-is herehy GRANTED. Complaint counsel wi]] provide respondents with
at least 48 honrs advance notice regarding any deposition excerpts complaint coﬁnsel intends to
read at the hearing in this matter. Respondents will provide complaint counsel with

counterdesignations to be read at the same time as complaint counsel’s desi_gnéﬁcms.

D. Michael Chappell
Administrative Law Jndge

Dated: Jarmary L2002



CERTITICATE OF SERVICE

T hereby certify that this 7th day of Janmary 2002, 1 caused @n oripinal, one paper

paper copies were served by hand upon:

Honorable D. Michael Chappell
Admimstrative Law Tudgc
Federat Trade Commission
Room 104

600 Pennsylvania Avermue, N W.
Washington, D.C. 20580

and one paper copy was hand delivered upon:

David Pender

Agsistant Director, Bureau of Competition

Federal Trade Commmssion
Ecoom 8-3115

&)1 Pennsylvania Avenne, N.W.
Washington, D.C. 20580

Karer Bokat

Federal Trade Commission
Room 3410

601 Permsylvania Ave, N.W,
Washington, D.(. 20580

Christopher Curman
White & Cese LLP
601 13th St.,, N.W.

Washington, D.C. 20005

copy and an electronic copy of Respondent Schering-Plough Corporation’s Emergency
Motion And cerporated Memorandum Regarding Presentation Of TDreposifion
Testimony At Hearing to be filed with the Secretary of the Commission, and that twa

Diane E. Bien




