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UPSHER-SMITH’S MEMORANDUM IN SUPPORT OF ETS MOTION IN LIMINE
TO BAR COMPLAINT COUNSEL’S PROFOSED USE OF TRANSCRIPYT EXCERPTS

Complaint Counsel apparently propose to present most of their case in chief in the form
of exgerpts from transeripts. See Complamt Counscl’s Final Witncss List, dated December 14,
2000, As explained below, this proposal violates basic principles of evidence — including the
prohibition apainst unreliable hearsay —— and is precluded under the Commission’s Rules of
Practice.

BACKGROTUND

For the factual part of their case in chief, Complant Counsel apparently intend to rely
almost exclusively upon selected excerpts from transcripts. These trapscripts come from two
sources: (1) ex parte investigative hearings conducted by Commission stafl (7 e., Complaint
Counsel) before this proceeding was commenced; and (ii) depositions cenducted dunng this
proceeding.
1 Parte Investigative Hearings

The ex parte mvestigative hearings were conducted under Part 11 of the Commission’s

Rules of Practice. Consistent with those rles, the subjects of the investigation (Upsher-Smith,



Schering-Plough and ES1-Lederle) were pot given notice of the hearings, and did not have any
night to attend or cross examine. § 2.3(c). Particular witnesses testifying in the iavestigative
hearing were permitted t0 be represented by counsel, but under '.LhE rules the witness’s counsel
had Jimited rights to object and no right to question the witness. § 2.9(b).

At the outset of each hearing, Cemmission staff admonished the witness’s counsel on the
record as follows: “counsel is directed to Section 2.9(b)(2) which limited objections to matters
that are claimed to be privileged or cutside the scope of the investigation and which provides that
the witness and his counse! shall not otherwise object or refuse to answer any question and shall
not otherwise intermupt the hearing.” Commission staff added: “This is an ex parve
investigational heaning designed to secure relevant information concerning this investigation, [t
is not an adjudicative hearing in which the rights of the witness or any other parties are to be

determined.”

Transeripts of the imvestigational hearings were not provided o the witness for review,
correction and signing. In this respect, Commission staff appears to have violated Rule 2 9(a).
Mor were transcripts provided to Upsher-Smith {or presomably Schering and ES1-).ederle} untit
the investigation was completed. To this day, witnesses have not been invited to review, correct
and sign their investigative.-hearing transeripts.

Complaint Counsel have designated for use at trial investigative-hearing transenpts of
mmerons party and non-party witnesses, Every one of these witnesses appears to be available to

testify live at trial.



Depositions

Complaint Counsel also intend to rely upon transcripts of depositions taken in this
procecding.  These depositions were taken in accordance with Part [T of the Commission’s
Rules of Practice, which provide ali of the customary safeguards associated with depositions,
inefnding notice to parties, right to cross-examine, and the right of the witness to review, correct
and sign the transcrpt.

Complaint Counsel have destgnated the deposmion transeripts of numerous party and
non-party witnesses. All of these witnesses appear to be available to testify live at trial, with the
possible exception of non-party witness James Egan who resides in New Zealand,

ARGUMENT

COMPLAINT COUNSEL'S PROPOSED USE OF TRANSCRIPT EXCERPTS
VIOLATES THE COMMISSION'S RULES OF PRACTICE.

Section 3.43(b) of the Commission’s Rules of Practice requires that “unreliable evidence
shall be excluded.” Section 3.43(b} also states that evidence “may be excluded if its probative
" value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or if
the evidence would be misleading, or by considerations of undue delay, waste of time, or
needless presentation of cumulative evidence” Finally, the section directs the Admiagistrative
Law Judge to contrel the presentation of evidence so a¢ to make the presentation “effective for
the ascertainment of the trutiz”

For the reasons set forth below, Complaint Counsel’s presentation of selected excerpts of
transcripts weuld violate Section 3.43(b)’s bar on “unreliable evidence,” any probative value of
the excerpts would be far outweighed by the danger of “unfair prejudice” and “confusion,” and
the excerptzs would be “misleadmg.” Compared to such reliance upon transcript excerpis, live
testimony is widely recognized as being more conducive to the ascertainment of the tnuih. See,

eg, Lomjaz v. EG & (5, Inc, 910 F 24 1, B (st Cir. 1990} (“testimony by depositien is fess



desirable than oral testimony and should be used only if the witness 1s not available to testify in
person’™), Marming v. Lockhart, 623 F.2d 536, 539 (9th Cir. 198G) {*There 1s no questien that
oral testimony 15 the preferred form of testimontal evidence, and that festimony by deposition or
affidavit should be used as a substitute only if 2 witness is not availabie to testify in person.™),
see gisn B Charles A, Wright, Alan K. Miller and Richard L. Marcus, FEDERAL PRACTICE AND
PROCEDURE 2> § 2342 (stating that “the federal rules have not changed the long-established
principle that testimony by deposition is less desirablé than coral testimony and should ordinarily
be used as a substitite only if the witness is not available te testify in person.™}.

Consistent with Section 3.43(b) and the gencral requirement that available witnesses
testify live, Section 3.33(g)(1) of the Commission’s Rules of Practice -— similar to Rule 32({a) of
the Federal Rules of Civil Procedure — places narcow limits on the uses of depositions in
edjudicative hearings. The Rules do not authosize the use of ex parfe Part 11 inveﬂiémiw—
hearing transcripts at all.  In proposing 1o use numerous deposition and investigative-hearing
excerpts at triaf, Complaint Counsel appear to have ignored these Ruoles altogether.

Under Section 3.33(g)(1), the permissible use of & deposition depends upon a number of
factors, meluding who attended or had notice of the deposition, whether the deponent is an
officer, director or managing agent of a party, and whether the deponent 15 available to testify
live at trial. Given these distinctions, it is necessary 10 consider the operation of Section

3.33(g) 1)} in a varicty of contoxts.

L Nen-Upsher-Smith Witnesses

Complaint Counsel apparently intend {o ofler into evidence excerpts of transcripts of
investigative-heaning and deposition testimony of numerous non-Upsher-Smith witnesses. These

include non-party witnesses as well as certain Schering-Fiough witnesses. As explaimed below,



the investigative-heanng excerpts are plainly inadmissible, even if those hearings were
considered to be “depositions,” and most of the actual depositions are inadmissible as well.

A, Investigalive-Hearing Transcripts

As indicated above, Part ITIT of the Commission Rules of Practice conspicuously do not
authorize the use of investigative-hearing transcripts at trial.  Commission precedent confirms
that investigative-hearing testimony oedinarily should not be used.

In fn re Kesort Car Rental Svstemn, 83 F.T.C. 234, 271 (1973), the Administrative Faw
Judge rzjected Cormmplaint Counsel’s attempt to introduce excerpts of a respondent's
mvestigative-hearing transeript, finding them unreliable. Focusing on the limited rights afforded
to & witness in an investigative hearing, the judge observed that the respondent’s “opportunity to
clanify his statements appear{ed] to be guestionable,” that the excerpts “may not be within the
context of [the witness’s] other testimony,” that introduction of “a substantial part of the toral
investigattonal transcript” would override the rights accorded in adjudicative hearings, that the
“accuracy” of the transcript was not established (notwithstanding a reporter’s certification), that
“ftThere are no prescabed procedures in investigational bearings for correcting the recond in ihe
event of inaccuracies,” and, fimally, that other evidence made the iavestgational excerpts
“cumulative”™ (Oop zppeal, the Commission affirmed that the investigationz]l excerpts were
“cumplative and properly cxcludable.” Jd at 285,

The znalysis in fr# re Resort Car Rental Sysiem ts consistent with — 1f oot dictated by —
the United States Supreme Court’s observation in Hannah v. Larche, 363 U8, 420 (1960), that
the Commission’s rules “draw a clear distinction between adjudicative proceedings and
mvestigative proceedings.” 363 U.S. at 446. The Supreme Court noted that the Commissian’s
mvestigative rules provide limited rights, but stated that the rules survive Due Process scrutiny

because those limited rights at the investigative stage will not prejudice & person’s nights at the



adjudicative stage: “We have found no guthonties sugpesting that the rules governing Federal
Trade Commission investigations viclate the Constitution, 2nd this is understandable since any
person investigated by the Federal Trade Commission will be gecorded off the traditional
Judicial safeguards af a subsequent adjudicative proceeding . | " 363 U.S. at 446 (emphasis
supplied)

Here, a3 m fn re Resort Car Rental Systerr, the ex parte investigative-earing transcripts
should be excluded as vnreliable. Counsel for witnesses at theze hearings did not have the
custcmary rights to chject, and the wiinesses themselves did not have the right to clarify or
explain their tcsti.mony vnder questioning by their own counscl, or to review, correct and sign the
transcripts.  Furthermore, Upsher-Smith was not represented at these hearings, and therefore it
too conld not object to questions, examine the witness, refresh the witness’s recollection, or
review and correct the transeript.

The nights and safeguards of religbility provided at the adjudicatory stage under the
Part I rufes would be rendered empty if ex parie inveshigative-hearing transcripts could be used.
Ax the Svepreme Court supgested, such a circumvyention of Part 1M1 rules would raise zerious
constitutignal due process concermns.

Aside from the question of nights and reitability, the ex parte investigational hearings are
alse urmecessary and cumulative. Your Henor held in HoechstAmdrx that Compiaint Counsel
may take Part IT1 depositions of witnesses who were examined in Part 1T investigative hearings,
Order dated Oct 12, 2000, Thai ruling was followed in the present proceeding, and in face
Complanyt Counsel took the deposition of vartually every witness who earlier provided testimony
i itvestigative hearings. Accordingly, there is no need for any use of the ex parie investigative-

hearing transcripts, and Complaint Counsel cannot claim any prejudice from being denfed use of

them.



Even if the ex parte investigative hearings could somchow be considered the equivalent
of actual depositions, the investigative-hearing {ranscripts of non-Upsher-Smith witnesses could
not be used against Upsher-Smath.  Section 3.33(2)(1) provides as a threshoid matter that a
deposition transcript may coly be used against a party “who was present or represented at the
taking of the deposttion or whe had reszonabic notice thereof” {emphasis supplied). Under this
threshold requirement, a transcript of investigative-hearing testimony of a non-Upsher-Smith
witness could not be used apainst Upsher-Smith because Upsher-Smith was not present or
represented at the investigative hearing.

Indeed, under Commssion precedent the Part I investigative-hearing transceipts of
Schering-Plough witnesses should not be usezble even against Schering-Plough, because doing
so wonld necessarily unfairly prejudice Upsher-Smith. 1o fir re Stevern Rizzi, 83 F.T.C. 274, 276-
TT (1975}, the Adnunistrative Law Judge declined to admit the investigative-hearing transcript of
a respcodent who refused to tesiidy, because adnmtting the transcript woutd unfairly prejudice
other respondents: “While reliance on the past sworn statcment of & witncss that refuses to
testify may be appropriate where he is the only respondent, in my opinion # would be a denial of
doe process to permit such evidence as against other individuals who were not present at the
imvestigationat hearing and who had o oppoctunity ta croess-examine the witness. Moreover, 1
do not think the issues in this case are 50 severable that this evidence could be admitted against
one respondent without affecting the rights of the other respondents”™ The Commission
confirted the judge’s decision. 12 at 306. Thus, even under the extracrdinary circumstances of
2 respondent refusing to testify at trial, and where that respondent Iapparﬂnﬂj,r had not been
deposed under Part [ rules, any use of the respondent’s investigative-heanng transcript was

found te viclate the due process nights of other respondents.



Even bcjr;:md the threshold requirement, Section 3.33(g)(1) Emiis the use of any
“deposition” to impeachment (§ 3_33{gX 1K), unless the witness is found by the Adminisirative
Law Judge to be unavailzble to testify live af trial or unless “such exceptional circumstances
exist ag to make it desirable, in the interest of justice and with due repard to the importance of
presenting the testimony of witnesses orally in open hearing, to atiow the deposition to be used.”
Here, all non-Upsher-Smith witnesses who gave testmony in investigative hearings appear to be
available to testify live at tnal, and there has not even been any comtenhion that “exceptional
circumstances” exist.

8. Deposition Transcripds

Complaint Counset slse designate excerpts taken from actual depositions of non-Upsher-
Sminth witngsses taken in this proceeding. Upsher-5mith admittedly was reprezented at these
depositicns, but Section 3.33(p)(1) nonetheless generally preciudes the use of the excerpts, other
than for impeachment, unless the Administeative Law Judge finds that the witness 13 wnavaitablc
or that “exceptional circumstances™ exist. Here, again, all the non-Upsher-Smith witnesses
appear to be available for idal (with the possible exception of Mr. Egan, who is out of the
country) and there has not even been any contention Lhat “exceptional circumstances”™ extat.

Some of the excerpts designated by Complaint Counsel are from depositions of past or
present employees of Schering-Plough. Those witnesses who were rot, at the time of the taking
of the depasition, efficers, directors or managing agents of Schering-Plough stand on the same
footing as any non-party witness under Section 3 33(2)(1); their depositions cannot be used at
erial, other than for impeachment, unless the Administrative Law Judge finds that the witnessgs is
uvnavailable or that “exceptional circumstances” exist. See, e.g, Reed Paper v. Procter &
Gamble, 144 FRID. 2 (D. Mc. 1982) {granting motion i# fimine to bar effirmative use of

¢ranscripts where witnesses were not officers, directors or manaying agents of a party). Several



of the trznscripts desipnated by Complaint Counsel are from depositions of former Schering
employees or directors, so these are plainly barred. So, too, are depesitions of current Schering
einployees who are not officers, directors or managing agents.

As to wiinesses who were, at the time of their depositions, officers, dircctors or managing
agents of Schenng-Plough, Section 3.33(g){1) provides that their depositions “may be used by an
adverse party for any purpose.” Complaint Counsel thus are authorized to use excerpts of these
deposition transcripts at tnal, for impeachment as well as the truth of the matter This
suthorization does not, however, eniitle Complaint Counsel to offer transcript excerpts in lien of
live testishony.

In Dfyme v. Meiners Thriftway, 184 F. 3d 983 (8" Cir, 1999), the Eight Circuit npheld the
commen practice of requiring a party to call the adverse party as a prerequisite to using the
adverse party”s deposition testimony;

Many trial judges require that a deposed witness testify live, if

available. The reason for the practice is clear: “Judge Learned Hand

prociaimed the deposition to be *second best, not to be used when the

original is at hand.” If posstbie, it iz always better if the ffact finder] can

observe the wittiess firsthand ko judge his or her demeanor™ Lomazr v

FGEG, Inc., 910F 2d 1, 8 (17 Cir. 1990); see 8 Wright, Miller & Marcus,

Federal Prachice & Procedure § 2142 (1994), The praciice cannot possibly

cause unfair prejudice, because the party wishing to use the deposition

testimony can call the adverse witness live, impeach him with the
deposition if’ necessary, and cven question the witmess using the exact

same questions asked at the deposition.

184 F.3d at 989-00. Nee also (oletti v. Cned Pressure Contral, 165 F.3d 767, 773-74 {10° Cir.
199%) (affirming district connrt’s requirement that plaintiff call defense witnesses to testify ar trial
before vsing their depositions}. Tins approach 1s consistent with the use of depesition transciipts
in past FTC adjudicative proceedings.  See In re Retail Credit Comparry, 92 F'T.C. 1, 119-20

{1978y {imiting use of deposition transcripts because “where, as here, the same witnesses wers



celled and gave extensive testimony, sole reliance on their prior testimony 1s unwise and should
be avoided for the purpose of formuiating substantive tindings™}.

Your Honor ovght to follow this common practice here. Determining the credibility of
witnesses — cricial in this procesding — cannot be done with a celd transcript, and particelarly
with seiected excerpts of one. 'I'c assess the demeanor of witnesses, Your Honor will have to see
them live. See, ey, Loimaz, 910 F.2d at 8 (hoiding that when a witness’s credibility is at stake,
“a deposibon 1s an madequate subsittute for the presence of that witness™), Howe v. Goldeorp
Imvestmenis Ltd, 946 F2d 944, 952 (Ist Cir. 1991) (where fravd and subjective intent are
elements of the claim, “the live testimony of witnesses for the purpose of presenting demeanor
evidence [is] essential to a farr tnal”™); Joarnrdes v. Marika Maritime Corp., 928 F, Supp. 374,
JTE-T2 (SDN.Y. 19963 (where credibility is likely to be an issue, “depositions are not an
adequate substitiute where live testimony is reasonably aveileble™); Morgan v Fard, 699 F,
Supp. 1025 1047 033 (NDNY. 1983) ("in a case like this, where many of the key factual
i1ssues tura on the credibility of the witnesses, the inability of the coust to observe the deposition
withess's demearor severely hinders tts ahility to fulfill its fact-finding responsibility™). As one
court aptly stated, “[d]epositions, deadening and one-sided, are & poor substitute for live
testimony, especially where, as here, vital issues of fact may hinge on credibility.” DeCracker v.
Southern Pac. Travsp. Co., 1993 WL 463285, *3 n4 (N.ID. Cal. 1993) {citation omitted).

The need for live testimeay is more critical in this action given Complaint Counsel’s
novel theory of antitrust viclation. 1nlike most antitrust acnons, Complaint Counsei zllege in
thrs case that the Schering/Upsher-Smith pharmacesical licenses and refated rights in the June
1997 Agreement was actually 2 sham, an intentional ruse to disguise a payment for delay. As
Complaint Counsel recemtly described their theory of the case: “In the case of Upsher-Smith,

Schering's 360 million payment for defayed entry was disguised as a fee to license certain




preducts held by Upsher-Smith.” Complaint Counsel’s Statement of Case at 2. In an unusual
antitrust case that depends on sccond-guessing the bargained-for comsideration between two
pharmacenticat compartes, and that alleges furtive conduct by the Respondents, the ability to
judge the demeanor of the fact witnesses on these essues is more critical.

Maorepver, Complaint Counsel apparently would like to introduce deposition transcripts
in their case n chief, and then examine the same witnesses in the dcfcns.c case or in rebuttal
This approach is wastefu] and cumulative, and should not be tolerated. See, e.g., Gauthier v.
Croshy Marine Service, 752 F.2d 1085, 10889 {5™ Cir. 1985) (helding that, notwithstanding
nght to use adverse-party deposition “for any purpose,” trial court could bar such a deposition as
repetitious).

As to non-Upsher-Smnh witnesses, in short, Complaint Counsel’s proposed strategy
violates Section 3.33{g){1} in several respects. Investigative-hearing transcripts are bamed, and
would be barred, even if they could be considered as actual depositions. As to afl witnesses
other than officers, dircetors or managing agents of Schenng-Plough, deposition transenpts are
barred as well.  As to officers, directors or managing apents of Schering-Plough, deposition
transcripts may be used but Comptlaint Counsel should be required to call the witness ive,

1L DOpsher-Smith Witntesses

Some of the transcript excerpts that Compiaint Counsel have designaled are from
tuvestigative hearings or depositions of Upsher-Smith witnesses. Under the Commission’s rules
and precedents, many of these excerpts are not useable at trial, and the remainder should be used
only during the witness’s live festimnony at trial.

A, Investigative-Hearing Transcripts

Complaint Counsel have designated investipative-hearing testmony of certain Upsher-

Smith officers. As discussed at length above tn the context of non-Upsher-Smith witnesses, the



rulcs m Part [T do not authernize the use of investigative-hearing transcripts, and Commission
precedent bars such tnvestigative-hearing transcripts as unreltable. Al the investigative-hearings
of Upsher-Smith witnesses, Upsher-Smith did nol have the right to otyect, to examine the
witness, o refresh the witness's recollection, or to review and correct any transcript under
Section 2.9¢a). Admission of the investipative-hearing transcripts thus woeuld violaie Section
3.43{by’s imuoction apamst “unreliable evidence™ Investigative-hearing transcopts are also
unnecessary insofar as Complaint Counsel have deposed every Upsher-Smith officer who earlier
provided testimony in an investigative hearing.

Aside from wviolating Upsher-Smith’s rights, use of any cxcerpts from mvestipative-
hearing testmony of any Upsher-Smith oflicer would also create undue confusion and could
prejudice Schering-Plough’s rights.  As the Administrative Law Judge observed in ## re Rizzi, 85
FT.C. 274, 27677 (1975), admission of investigational testimony against a respondent not
present at the hearing would be a denial of Due Process, and where there is more than cne
respondent in a unified case the transcript should not be admitted at all,

i Depaosition Transcripts

Complaint Counsel 2lso have designated deposition trapscripts for Upsher-Smith
witnesses who are not officers, directors or managing agents of Upsher-8mith, but these
witnesses stand on the same footing as any non-party wiiness under Section 3.33(g)(1). See
discnssion swpra at 8. The excerpts from the deposttions of theze witnesses, including Bob
Celeman, Denise Dotan, Lort Freese, Scott Gould, and Mark Halvorsen, cannol be used at triai,
other than for impeachment, unless the witness is found to be umavailable to testfy at toal or
unless “exceptional circumstances” are found to exist. These exceptions do not apply.

Last but not least, Complaint Counsel have designated excerpts of depositions of certamn

Upsher-Smith officers. Upsher-Smith admittedly was represented at these depositions and had =



right to cross-examine, WUnder Section 3.33(g)}1) these transcriplis are admissible for any
purpese.  Under the common practice described above and cndorsed by the Eighth Circuit in
Dhyne, Complaint Counse! ought to be required to call Upsher-Smith’s officers live as a
prerequisite to using excerpts from their deposition branscripts.

CONCLUSION

To summarize the foregoing, Complaint Counsel should be (i} barred from using
transcripls of investigational hearings for any purpose, (ii) barred from using transcripts of non-
party depositions {(except perhaps for James Egan) for any purpose other than impeachment and
(iii) barred from vsing transcripts of party depositions {i.e., those in which the witness was an
officer, director or managing agent of Upsher-Smith or Schering at the time of the deposition)

unless Complaint Counsel call the witness hive.

Dated: January 3, 2002 Respectfully submitied,

1 Gidley

Christopher M. Curran
Rajeev K. Malik

601 Thicteenth Street, N'W.
Washington, D.C. 20005-3807
Telephone: {202) 626-3600
Facsimile: {202)639-9355

Attorneys for Upsher-Smith Laboratories, Inc,



- REDACTED




. AP NPT m/



REDACTED



LICIL O




REDACTED



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Mater of

Schering-Plough Corporation,
a corparation,

VUpsher-8mith Laboratories, Daocket No. 5297

a corporation,
and
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ORDER GRANTING UPSHER-SMITH’S MOTION IN LIMINE TO EAR
COMPLAINT COUNSEL'S PROPOSED USE OF TRANSCRIPT EXCERPTS

Upon consideration of Upsher-Smith’s Motion Jn Limine to Bar Complaint Counsel’s

Proposed Use of Transeript Excerpts, any opposition thereto and the entire record herein,

IT IS HEREBY ORDERED that Upsher-Smith’s Motion is GRANTED, and it is

FURTHER. ORDERED that

] Complaint Counsel are barred from using transcripts of ex parfe mvestigative
hearings for any fmrpusfg

(iiy  Complaint Counsel are barred from using transeripts of non-party depositions of
available witnesses for any purpose other than impeachment; and

(it} Complaint Counset are barred fiom using transcripts of party depositions {Le.,
thase in which the witness was an officer, director or manager of Upsher-Smith or Schering-

Plough at the ime of the deposition} unless Complaint Counsel call the witness live.

50 ORDERED.

D. Michael Crappelt
Administrative Law Judge

Pate:




CERTIFICATE OF SERVICE

I hereby coriify that on this 4th day of January 2002 I caused copies of Upsher-Smith’s
Memorandum in Support of its Molion in Limine 10 Bar Complaint Counsel’s Proposed Use of
Transcript Excerpts to be sexved upon the followirg by hand delivery:

Honorable D_ Michael Chappell
Administrative Law Judge
Federal Trade Commission
Room 104

600 Pennaylvania Aveoue, NW.
Washington, D.C. 20580

David R. Pender

Federal Trade Commussion, Roor: 3115
&01 Pennsylvania Ave, N'W.
Washington, DC 20580

Karen Bokat

Federal Trade Commission
Room 341G

60§ Pennsylvania Ave, N.W.
Washington, D.C, 20580

Laura 8, Bhores

Howrey Simon Amold & White LLP
129% Pennsylvania Ave, N'W.
Washington, D.C. 20004

Dennis M. Kelly



