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In the Matter of

MEC.SOFTWARE CORPORATION, Docket No. 9299

a corporation.
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COMPLAINT COUNSEL'S MOTION TO COMPEL
COMPLIANCE WITH COMPLAINT COUNSEL'S FIRST REQUEST
DUCTION OF D MENTS AND THI!

Complaint Counsel hersby move to compel compliance with Complaint Counsel’s First
Request for Production of Docoments and Things (hereinafier “the Document Reguest™, served
upon Bespoudent on Noveraber 21, 2001 (attached as Exhibit A). Respondent served written
objections to the Document Request on Complaint Cotunse! on December 3, 2001 {attached as
Exkibit B), Complaint Counsel and Respondent have conferred in an effort o resolve their
disputes, and have resolved some of them by Complaint Counsel's madification of the Document
Request {attached as Exhibit C). Respondent centinues te object to much of the Docmment
Request, hut has fatled o produce support for 18 objections (Rule 3,22 statement attached as
Exhibit N,  Consistent with the Schedaling Order, the Document Request called for production
of responsive docurments by December 12, 2001, However, Respondent did not produce any
respansive dacuments hy that date, and to this date has failed to produce any documents
responsive evan to those aspects of the Document Request to which it does not object.

In order to move discovery forward, Complaint Counsel move that Respondent be

ordered to begin immediatety to comply with the modified Document Reguest and to complete

its response no later than January 25, 2002, A proposed Order is attached as Exhibit E.



STATEMENT OF FACTS

Comptaint Counsel sought to proceed expeditiously with discovery pursuant to the
scheduling Order issued in this case, serving the Document Reguest on Respondent on
November 21, 2001. That same day, Complaint Counsel contacted Respondent’s Counsel to
confer immediately about the Document Regquest, even providing a personal telephone nurnber
where Complainl Counsel could be reached during the Thanksgiving holiday.

Respondent chese not to confer befere serving written objections 1o the Document
Request on Complaint Counsel on the evering of Decermber 3, 2001, Upen receiving the
abjections, Complaint Counsel telephoned Respondent’s counsel to arrange to confer, and
requesied that Respondent document the general burden claims made, and suggest specific
modifications that might remedy them. Complaint Counsel and Respondent met face-to-face on
December 6, 2001, to discuss Respendent’s objections to the Document Request. At that
meeting and subsequently, despite repaated solicitations from Complaint Counsel, Respondent
hus faited or refused to supply Complaint Counsel with support for most of its abjections. As 1o
those 1nstances where Respondent’s Counsel did snggest modification to reduce a documented
burden and suppliad information sufficient to allow Complaint Counsel to determine that g
modification would not unduly compromise discovery of relevant information, Complaing
Counsel has agreed to modify the Docoment Request {modification leiter attached as Extubit C),

Respondent haxs thus far provided ne responsive documents called for by the Document
Request. It hay offerexd to begin production on January 3, 2002, to provide a rolling production,
and to ci.unmlctc production by February 8, 2002, bul only as to thosc responsive documents to

which it does not object. Under this schedule, the response would not begin until more than
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three weeks after the response date set under the Scheduling Order, and the twenty day respense
period for completing a response under the Scheduling Order would be enlarged by a [actor of
roughiy four times, to nearly two and a hall months.

Respondent’s delay in conferring and cooperating toward secking modifications,
Respondent’s failure thus far to comply with the Document Reguest in any respect, and
Respondeat’s expressed intention o object to and refuse to produce responsive documents based
on unsubstantiated objeettons, together effectively already have cost Complaint Counsel at least
one month of discovery and on an ongoing basis jeopardize Complaint Counsel’s ability to meet
subsequent Scheduling Order deadlines. Respondent™s delay of discovery may compromise
Complaint Counscl’s: (1) ability to do additional discovery, including to effectively depose those
BMSC current or former executives and employees scheduled for early Janvary; (2) ability to
determine the need for and select expert witnesses by January 7, 20062; (3) ability to provide
expert witness reports by Febouary 7, 2002; and (4) ability to provide a revised witness list,
inclading preliminary sur-rebuttal witnesses, by March 1, 2002. This Court’s Scheduling Order
leaves little Toom for slippage of discovery of this kind.

In order 1o alleviate 1he prejudice to their case and prepare for the upcoming depositions
of MSC persennel, Complaint Counsel have asked Respondent to pricritize its rolling production
as follows: (1) produce responsive documents by December 21, 2001, from MSC fites
maintained by or for the following individuals to be deposed:  Mr. Beer, Mr. Brown, Mr. Cully,
M. Cumy, Mr. Hant, Mr. Jones, Mr. Louwers, and Mr. Riordan; {2) produce on Janeary 3, 2002,
al responsive documents relating to the following customers: Boeing, al! NASA centers,

Lockheed, GM, Chrysler, and Ford; and (3) produce on January 3, 2002, all MSC board minutes.
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Respondent has not indicated that it intends to comply with this request, and thus far has failed to
provide the requested priority responses within the period sought.
ARGUMENT

Complaint Counsel is entitled to obtain decument discovery from Respondent of
intormation relevant to the allegations of the corplaint, to the proposed relief, or to the defenses
of Respendent in this mateer, 16 C.F.R. §§ 3.37{a) and 3.32(c)(1). Consistent with Rule 3.37(a),
Cormnplaint Counsel served upor: Respondent a Document Request that specifies “with reasonable
particulanity the documents or things to be mspected,” and “a reasonable time, place, and manner
of makinp the inspection.”

Respondent has {ailed to satisfy orally or in writing Bs burden of showling that its
objections to the Document Request justufy delay or non-compliance under the Rules. Pursuant
10 Rute 3.31{c){1), information is properly subject to discovery if the infermation sought appears
reasonably calculated to jead Lo the discovery of admissible evidence. Rule 3.31(c)(1} provides
that discovery may be limited by the Administrative Law Judge if he determines that:

(1) The discovery sought is unreasonably cumulative or duplicative, or is obtainable from
some other source that is more convenient, less burdensome, or less expensive;

{it) The party seeking discovery has had ample apportunily by discevery in the setion to
obtain the information sought; or

{1i1) The burden and expense of the proposed discovery outweigh its likely benefit.

Respondent did not ohject to the return date specificd in the Document Request, which
conformed to the terms of the Scheduling Order. Respondent evokes language from Rule
3.31(c)(1) inr its objactions to the Document Request, but has failed and refused to provide

facrual support for reost of its objections. In light of this failure to even minimally comply with
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document discovery, Complaint Counsel are entitled to an erder compelling Respondent to
respond, pursuant to Rule 3 38(a).

1. Respondent's Objections fo Instinctions Are Groundless

Respondent ralses several groundless objections to the Instruetions accompanying the
Document Requesi. Respondent objects to Instruction 12, claiming that it requires MSC to
produce several identical copiss of documents. It does not. Complaint Counsel wrote both
Instruction {1 and Instruction 12 to provide Respandent with the option of choosing the least
burdenseme method of production by giving Respondent the option of producing or ctherwise
identifying identical documents, and the persons in whose files they are found,  When Complaint
Coursel pointed this language out to Respondent in the first Rule 3,22 conference, Respondent
acknowledged that it likely would be more convenient to produce identical copies in the case of
documents not voluminous or difficult 10 copy, but that it would be lest burdensorne o produce a
single copy and identify the persons in whose files the docoment was Tfound only where the
docurnent had many puages, was bound, or otherwise would be difficult to photocopy.

Instrzetion 12 puts control over how to comply with the Document Request in the jeast
burdensome manner in Respondent’s own hands.

Respondent’s objection to prodecing privileged documents is also groundless, as
Instruction 13 recognizes Respondant’s right to make privilege claims, and specifies what
information must hbe provided to make the claim.

2, Respondent s General ¢ !h'];:clinns to the Docnment Request Are Groundless

Respondent raises a variety of general objections to the Docuiment Request that

rischaracterize the terms of the reguest, misinterpret or misapply the Rules of Practice, show
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disregard for the Protective Order, or are otherwise without basis. Rcspondent evokes language
from Rule 3.31(¢)(1) in its objections 10 Complaint Counsel™s Document Reguest, but
Respondent has fuiled to snpported most of its broad claims, and Respondent is not entitled to
refief beyond the mudifications of the Document Requesl already made by Complaint Counsel.

Respondent objects to production of documents and things unretated to the acrospace and

| automotive industries; based on Respondent’s reading the Complaint to allege anticompetitive
eflfects only In these industnies. Respondent misreads the Complaint {Complain! attached s
Exhibit F). While the Complaint illustrates the anticompetitive effects of MSC's acquisitions of
UAJ and CSAR by referring to the antomotive and aerospace indostries, the Complaint does not
limit its atlepations to these industries, and the scope of allowable discovery accordingly is
broader than just those industries,

Respondent objects to producing documents before Complaint Counsel bas provided
documnents as part of its mandatory Initial Disclesures under Rule 3.31. Howeaver, Ruole 3.37(a}
expressly provides that parties shall, to the greatest extent practicable, conduct discovery
simultanecusly. The Rules therefore do not centemplate that one party’s discovery would be
delayed pending anather panty’s complianee with discovery. Moreover, on December 11 and 21,
20001, after appropriate notice to third parties, Complaint Counsel produced to Respondent non-
privileged third party documents. Complaint Counsel will continve to supply discoverable third
party documents to Respondent, consistent with the notice and confidentiality rights of third
parties.

Respondent ohjects to searching for or producing responsive documents and information

int Part 3 discovery to the exient that the time period for which discovery is soughi in Part 3
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exnceeds the time period for which Respondent agreed to prodoce docnments in Part 2 discovery.
The Rules provide no support for the contention that the scope of Part 2 discovery limits the
scope of Part 3 discovery. Moreover, Respondent™s present counse] (who did not represent
Respondent during the Part 2 investigation), is simply wrang in contending that the FTC agreed
to tirnit Part 2 discovery to the period since January 1, 1997, In fact, the FTC stalf and
Complaint Counsel consistently i both Part 2 and Part 3 maintained that discoverable
nformation is likely 1o be fonnd and a search is necessary going back to Iznuary 1, 1995,

Respondent objects to producing documents or data in any way oiher than the way they
are mamntained in the erdinary course of business. However, Rule 3.37(a) expressly provides that
“[a] party shail tnake documents available as they are kept in the usual course of business or shall
organize and label them to correspond with the cateroncs in the request.” In Inaay cases, where
the Document Request instructions specify that respensive informaltion be organized or identifiad
in a particular manner, it is in fact because Complaint Counsel anticipated and soughi to reduce
any burden on Respendent thal might be caused by Respondent producing documents as they are
maintained in the ordinary course of busincss. For example, Respondent has objected to the way
Specification 22 asks for data (o be produced. However, Complaint Counsel has stated
Respondent shoutd produce the data in the format agreed to hy Respondent during the Part 2
investigation of this case precisely becanse Respondent and Complaint Counsel already had
conterred on the best way Respondent could produce res-.ponsilve information, and it was
determined that producing data this way was less burdensome than producing al) of the
underlying data as maintained in the ordinary course of business.

Rexspondent objects to sedrching for responsive documents at all of its business locations
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around the world, and argues that such discovery is not necessary because MSC has a_dmincd that
the relevant geographic market is the world. But Complaint Counsel are entitled to discovery,
regard]ess of where files are located, of information relevant to all the issues in the case,
including defenses and questions of remedy. The relevant peographic market is only one of
many issues in this case, and an admission by Respondent that the relevant geographic market is
the world does not moot all other discovery, In fact, Respondent continues to assert that it hag
the right to search its non-t1.5. offices for docoments Favorable o its case, and offers 1o produce
to Complaint Counsel those documents from non-U.S, offices and files that Respondent intends
to offer in its own support. This postlion by MSC ellectively concedes that responsive, relevant,
discoverabie documents may exist in foreign files, but would deprive Complaint Counsel of
discovery while reserving Lo Respondent the right to use such documents defensively. Moreover,
despite Complaint Counset’s repeated requests that Respondent idendfy the concrets burden
imposed by a worldwide search, in terms of the necessary time and the volume of documents to
be examined or produced, Eespondent continues to make only general claims of burden.

With respect to customer contract files maintained both in the United States and in pou-
LLS. offices of M5C, Respondent has supplicd some infermation sought by Complaint Counsel
to assess the claims of burden and the effect of preposed modifications on the scope of
infonmation to be abtained under the Document Request. Tn light of this infermnation, Complaim
Counsel has agreed to modify the Document Request as described in Complaint Counsel’s letter
of Decamber 26, 2001 (arrached as Exhibit C).

Respondent’s further claims that the discovery sought is unreasonably cutnmlative or

duplicative of the investigation made in the Part 2 phase of this case also have no basis. The
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scope of the Document Request goes beyond the scope of Part 2 discovery carlier directed to the
Respondent. It is by no means clear that a completc response was provided by the Respondent
gven to the more limited Phase 2 discovery. Furthermore, the current Document Request avoids
any issues of unnecessary duplication by specifying under Instruction 12 that documents
produced in response to Part 2 discovery nced not be produced again.

Rexpondent objects to Specification 2's request for production of documentation about
docement ratention and destruction policies, computerized backup procedures, and the cost and
recovery of backup computer files and documents. Respondent claims this Specification ealls for
production of documents oot kept in the ordinary course of business. During the Part 2
investigation, however, Respondent clatmed that it would be burdensome to produce responsive
documents from backup computer files. While Respondent has been silent on this issue in Part
3, and has pot objected to production of responsive documents [rom backop computer files,
Complaint Counsel anticipale that Respondent will simply decline or refuse te produce
responsive documents from its backep computer files andfor make belated burden claims later in
the case. Having [ailed to object 1o production tom backup compuier files, and baving refused
to provide information that would show the extent of any purported burden, Respondent should
be precluded from making burden claims later and should be required now te produce responsive
documents and information from its backup computer fileg.

R Respondent’s Objections to the Document Request
Not Timely Ralved Have Been Waiverd

Te the extenl Respondent did not raise objections to the Document Request in its

December 3, 2001, written objections, Respondent has waived those objections, and 15 precluded



from raisimg them under the Commission’s Rules and the Scheduling Order entered in this case,
The Rules and S::hmiuliug.ﬂrder set forth the deadlines for the filing of objections to discovery.
Objections not raised are waived. Subsequent to serving its objections on Complaint Counsel,
Respondent has sought to ruise additional objectiens te the Document Request not raised in its
writtcn ebjections, and seeks medifications of such aspecis as the date of required production and
the contimiing obligation to produce responsive documents. Any objection Respondent did not
raise by December 3, 2001, has been waived, and an order to compel compliance with the
Documemnt Reguest, as modified, is appropriaie.
THE PROP I ORDER

With this motion, Compiaint Counsel submit a proposed Order for entry by Your Honor,
The Crder directs the Respondent to comply with the Document Request, as modified by
Complaint Counsel in Light of the information provided by Respondent during the consultations
over the past month. The proposed Order requires that the Respondent begin production
immediately, produce responsive documenis on a rolling basis, and comply [ully by Januvary 25,
2002, The latter date is abundantly sencrous, providing Respondent with sixty-five days from
service of the Document Request within which to complete its response, far in excess of the
twenty days provided under the Scheduling Order. Finally, in order to alleviate the prejudice
alrcady suffered by Complaint Counsel, the proposed Order requires the Réspﬂndant to provide
promptly certain specified categories of documents to be used in connection with the scheduled
depasitions of present and formner MSC executives and employees, which are m begin shortly

after the beginning of the New Year,
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CONCLUSION

For the reasons set forth above, Complaint Counsel request that their Maotton to Compel

Compliapce with Complaint Counse!l’s First Request for Prodoction of Documents and Things be

granted.
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Respectfully Submitted,

Laceye A Hulle 8y 40>

P, Abbott McCartney
Poggy D. Baycr

Kent E. Cox

Karen A, Mills

Patrick 1. Roach

Counsel Supporting the Complaint
Bureau of Competition
Federa! Trade Commission
Washington, D.C. 20330
(202} 326-2695

Facsimile (202} 326-349%5
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

Ia the Mateer of

MSCSOFTWARE CORTORATION, Docket No. 9299

a corporation.

COMPLAINT COUNSEL*S FIRST REQUEST FOR
PRODUCTION OF DOCUMENTS AND THINGS
ISSUED TO RESPONDENT MSC.SOFTWARE CORPORATION

Pursuant to the Federal Trade Commission’s Rules of Practice, 16 C.FR. § 3.37,
Complaint Counsel hereby request that Respondent MSC.Software Corperation (hereinafter
“MSC™} produce all decuments and other things responsive to the following requests, within its
possession, custady, or control within twenty days of service of thus request, in accordmee with
the Defimbons and Instructions set forth below, Objections shall be duc within 1en days of
SCTVICE,

DEFINITIONS

A The termn “the company” or “MSC” means MSC.SOFTWARE Corporation, its domestic
and foreign parents, predecessors, stcccssors, divisions, and wholly or partially owned
subsidiarics, affiliates, partnerships and joint venwures, and all directors, officers,
cmployees, consultants, agents and representatives of the forepoing. The terms
“subsidiary,” “afftliate,” and “joint venture” refer to any person in which there is partial
(2% percent or more) or total ownership or contre! by the company.

B. The texm "UAI" means Universal Analytics, Inc., its domestic and foreign parents,
predecessors, divisions, subsidiaries, affiliates, partnerships, and joint ventures, and all
directors, officers, employees, agents and representatives of the forcgoing. The terms
*subsidiary”, "affiliate" and "joint venture® refer to any person in which there is partial
(25 percent or more) or total ownership or control by UAL When “company™ is used in
any spect fieation, 1t mcludes UAT for purpeses of producing documents, information, and
thinys separately for JAIL

C. The term "CSAR" means Computerized Structural Analysis and Research Cormporation,

its domesthic and foreign parents, predecessors, divisiens, subsidiaries, affiliates,
partmerstips, and joint veptures, and all directors, officers, employess, agents and
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representatives of the foregoing. The terms "subsidiary”, "affiliate" and *joint venture”
refer 10 any person I which there is partial {25 percent or more) or total ownership or
control by CSAR. When “company” 1s used in any specification, it includes CSAR for
purposes of producing documents, information, and things separately for CSAR.

The term "decuments” means all computer files and writtery, recorded, and graphic
materials of every kind in the possession, cnstody or control of the company. The term
"documents” includes electronic correspondence and drafts of documents, copies of
documents Lhat are not identical duplicates of the originals, and copies of docurnents the
originals of which are not in the possession, custody or confrol of the company. The term:
"computer files” includes information stored in, or accessible through, computer or other
information retrieval systems. Unless otherwise specified, the term “documents”
ex¢ludes bills of lading, invoices, purchase orders, customns declarations, and other
simmilar docuiments of a pursly transactional naturc and alse cacludes architectural plans
and engineering blueprints.

The term "person” includes the company and mcans any natural person, corporate entity,
partnership, association, joint venture, government entity, or trust.

The 1erm "relating 1o™ means in whole or in part constibuting, contaming, concenun,
discussing, describing, analyzing, identifying, stating or in any way referring to,

The term “documents sufficicnt to show™ means documents that are necessary and
sufficient to provide the specified information. If summaries, compilations, lists, or
synopses are available that provids the information, these miay be provided in liev of the
undertying documents.

The terms "and" and "or" have beth conjunctive and disjunctive meanings.

The terms “each,” “any,” and “all” mean “each and every.”

The termn “including™ means including but not limited to.

The singular form of a noun or pronoun meludes its plural form, and vice versa; and the
present tense of any word includes the past iense, and vice versa.

The tenn “communication” means any exchange, transfer, or dissemination of
information, regardless of the means by which it iz accamplished.

The lerm “agresment” of “contract™ means any oral or written contract, arangement or
understanding, whether formal or informal, between twa or morc persons, together with
all modifications or amendmenis thercto.



N,

The term "plans” means tentative and preliminary proposals, recommendations, or
considerations, whether or not finalized or amhorized, as well as those that have been

adopted.

The term "relevant product” and “relevant service™ as used herein means Nastran and
FEA software and any services provided in connection with or relating to cither Nastran
or FEA soffware, including maintenance, bug fixes, vpdates, initialization, media,
transfer, product development or enhancement, customer-funded developmen, training,
and hot line and 1-800 consultation.

The term “MNastran™ means al software products, regardless of platform on which the
soflware operates, based in whole or in part on the Nastran code or Nastran kemel
developed oniginally either by the National Aerenautical and Space Administration
{“MNASA™) or by any person acting pursuant to a development contract with NASA, and
includes any program relgased into the public domain by NAS A o1 the University of
Georgia; all value-added enhancements, featires, modules, applications, applications
programming interfaces, programming languages, and Direct Matrix Abstraction
Progranming (“DMAPY for any Nastran product; all products that integrate or combine
Mastran with any other product; and all services relating to Nastran, including
maintenance, bug fixes, updates, initialization, media, transfer, product developmens or
enhancement, customer-funded development, training, and hot line and 1-300
consultanon for Nastran preducts. The term also includes Nastran for Windows,
MSC.FEA, Dytran, MARC, Flight Loads, Astros, Gensa, Akusmod, Working Model,
Elfini, GPS, Casmos, or any other solver licensed or sald hy MSC.

The term “FEA software" means all software products offering finite element apalysis.,
inciuding Nastran, regardless of platform on which the software operates, and includes all
value- added enbancements, features, modules, applications, applications programiming
interfaces, and programming languages for the software, all products that integrate or
combine the FEA software with any other product, and all services relating to
maintenance, bug fixes, updates, initialization, media, transfer, product development or
enhancement, training, and bot Line and 1-800 consultation for FEA products.

The termn "minimum viable scale” means the smallest amount of production at which
average costs equal the price currently charged for the relevant product. Tt should be
noted that minimum viable scale differs from the concept of minimum etficient scate,
which 15 the smallest scale at which average costs are minimized.

The term "non-recoverable costs” means the acquisition costs of tangible and intangible
assets necessary to manufacture and sell the relevant product that cannot be recovered
through the redeployment of these assets for other uses.



INSTRUCTIONS

Except for privileged material, the company shall produce each responsive document in
its entirely by including a1l altachments and all pages, regardless of whether they directly
Telate to the specified subject matier. Except for privilegad matenal, the company shall
not mask, cut, expunge, edit or deletz any responsive document or portion thereof in any
manmer.

All references to year refer 1o calendar year. Unless otherwise specified, each of the
specifications calis for documents and information dated, generated, received, or in effect
after January 1, 1395, The company shall supplement, amend, or correct the disclosure
arud responses to these requests on a continuing basts, within 20 days of ascertaining that
it poesezses any additional responsive information. This request shail be deemed
continuing in nature,

The geographic scope of search 1s the world.

Unless otherwise indicated, in lieu of original hard-copy documents or electronically-
stored decuments, the ¢company must submit legible copies. However, if the coloring of
any document communtcates substantive information, the company must submit the
original document or a like-colerad photocopy.  Electronic documents shall be preduced,
including documents stored tn personal computers, portable computers, workstahions,
minicomputers, mainframes, servers, backup disks and tapes, archive disks and tapes, and
other forms of offline storage, whether on or off commany premises. Electromic mail
messages shall also be provided, even if only available on backup or archive tapes or
disks. Computer files shail be printed and produced in hard copy or produced in
machina-readzble form (provided that Complaint Counsel determine prioy to submission
that it would be in a formal that allows the agency to nse the computer files), together
with instructions and all other materials necessary te use or interpret the data.

Magnetic media shall be submitted in the following forms and formats:

a. Magnetie storage medha. The FIC will aceept: (1) 9-track computer tapes
recorded in ASCH or EBCDIC format at ¢ither 1600 or 6250 BPI; {2) 3.3-inch
microcomputer floppy diskettes, high-density, double-sided, formatted for TBM
compatible computers {1.44 MB capacity); (3} Iomega ZIP disks formatted for
IBM compatible PCs {100 or 250 MB capacity); (4) CD-R74 CD-ROM readable
disks formatied to IS0 9660 specifications {650 MB capacity); (5) lomega DITTO
mmi data cartridges (2000 ME capacity}. The FTC will accept 4o & B
DAT and other cassette, mini-cartridge, carndge, and DAT/helical scan tapes by
pre-anthorization enly. In all cvents, files provided on 4mm DAT casseties must
not be compressed or otherwise altered by proprietary backup programns, Where
datz is to be transferred from a UNIX sysiern the FTC will accept data provided
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C.

on Smm DAT created using TAR or DD,

File and record structures.

®

(i)

Magnetically-recorded information from centratized NoT-microcomputer-
based systema:

{2)  File structures. The FTC will accept sequential files only. All
other file structures must be converted Into sequential format.

(b}  Record structures. The F1°C will accept fixed length records eniy.
All data in the record is to be provided as it would appear in
prmied format: i.e., numbers inpacked, decimal pomts and signs
printed

Magnetically-recarded information from microcomputers. Microcomputer-
based data: word-processing docurments shoold be in DOS-text (ASCIT),
WordPerfect § or earlier version, or Microsoft Word 2000 or carlier
version format. Spreadsheets should be in Microsoft Excel 2000 (xis) or
earlier version, or Lotus-compatible (-wkl) format. Database files should
he in Microsoft Access 2000 {.mdh) or earher version, or dBase-
cornpatible {.dbf), version 4 or earlier, format. Database or spreadsheet
files alse may be subniitied after conversion to ASCII delimited, comma
separated formal, with fcld names as the first record, or o or fixed length
fields accompanied by arecoerd layout. Graphic images must be in TIFF 4
format, compressed and unencrypted. Other proprietary software formats
for word processing documents, spreadsheets, databases, graphics and
other data files will be accepted by pre-suthorization only. For
rucrocomputer files that arc too large for one disk, files may be provided
ina compressed Z1P format.

Documentation.

i)

Data must be accompanied by the following information:
{2) full path name of the file; and

(b  the identity of the media on which on which 1t resides, e.g. the
identity of the ed, zip disk or floppy that holds the file. In the case
of complex files or directories of files, all compenent Drles that are
part of a given directory must be specified with their full path
names. Where necessary, the subdirectories that must be created in
order to successiully read these submitted files must be provided.
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(i)  Files must be accompanied by the following information: (a) filenazme; (b)
the identity of the particular storage media on which the file resides; (¢)
the position of the file on the media.

(iii)  For all sequentia! files, the documentation also must include:
(a) the number of records contained in the file;
{b) the record length and block size ; and

{c) the recerd layout, including the name of cach clement, the
clement’s size in bytes, and the clement’s data type.

The decurnentation should be included 1n the same package as the storage media,
along with a printout of the first 100 records in report format.

d. Shipping. Magnetic media shonld be carefully packed to aveid damags, and maust
be shippad clearty marked: MAGNETIC MEDIA DO NOT X-RAY.

€. Yirus Checks: Media will be scanned for computer viruses. Infected media will
be returned for replacement.

As w Specification Ne. 22, submit all data fiom MSC’s Oracle o1 other data bases in
machine readable forrn in Excel {(x1s) 2000 or prior version, or Lotus—compartible ((wk1)
format, or in ASCII delimited, comma separated or fixed length field format, with field
names as the first record.  Additionally, Complaint Counsel wishes fo consult prior to
submission of responses to Specification Mos. 3 and 22 to assure that the machine
readable data are in a format that allows use of the computer files,

Except where otherwise indicated, MSC shall respond to each specilication separately for
MSC, UAL and CSAR by producing documcnts, information, and things bascd upon their
original source. For example, when “company™ is used in the specifications it neany
producing documents, information, and things separately for MSC, UAL and CSAR.

The comparry shall mark each submitted page or sheet with its corporate identification,
ie, MSC, and with consecutive document control numbers. Where documents are from
the former fijes of UAT or CSAR, the company shall either mark each submitted page
with the further corporate identification, i.e., "MSC-UAL” and “"MSC-CSAR” or supply a
lag identifying such files or documents.

Responsive doeuments from each person's files shall be produced together in file folders

that segregate the person's files. Documents responsive to Specification No. 16 shall be
produced in file folders segregated by customer and in chronological order withia each
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10.

il.

12.

customer file,
For each box containing responstve docurnents the company shall:
a rumber each box; and

h. mark each box with the name(s) of the persan{s)} whose fites ave contained in that
box, with the pame of the company onginally creating the files, ie., MSC, UA],
ar CSAR, and the corresponding consecutive docuimnent control numbers for cach
such person’s docuinents.

Where identical copies are found in more than one person's files, the company must
produce one copy from each person’s files, or otherwise identify the person from whom
identical copies of the document arc found.

If the company has produced documents responsive to this request 1n the course of the
pre-complaint invesngation of this matter, TTC File No. 001-0077, those documents need
not be produced again, unless identical copies are found in more than one person’s files.
In such a case, the company must produce or identify from each person’s files all
identical copies of documents previously produced in the pre-complaint investigation.

If it 15 claimed that any document, or portion thereof, is responsive to any request is
privileged, work product, or otherwise protected from disclosure, identify such
information by its subject matter and state the nature and basis for any such claim of
privilege, work prodoct, or oiber ground for nondisclosure. As to any such document,
state or describe:

P the reason for withholding 1t or other information relating to 1t;

b, the anthor and date of the document;

C. cach individual to whom the original or a copy of the document was sent;
d. cach individual who received the original or a copy of the docwment;

. the date of the document or oral communication:

f. the general subject malter of the document;

g the relevant document request the document is responsive to;

h. whether the document was prepared in anticipation of litigation, and if the

document was prepared in anticipation of litigation, in addition provide the names

-



14,

15.

16.

17.

of parties, case number, and the date of the complaint filing; and
i. any additienal information on which you base your claims of privilege.

For exch aulhor, addressee, and recipient, state the person’s full name, title, and employer
of brm, and denote all attorneys with an asterisk. The description of the subject matier
shall include the numnber of the pages of cach document and shall describe the nahire of
each document in a manner that, without revealing information itself privileged or
protected, will enable Complaint Counse! to assess the applicability of the pnvileped or
protection claimed. Any part of a docurnent to which you do not claim povilege or work
produet should be produced in full.

If there are no documents responsive 1o any particular request, the company shall state so
in its answer to the document request.

If documents responsive ta a panticular specification no longer exist for reasons other than
the ordinary course of business, but the company has reason to believe have been in
existence, state the circumstances under which they were lost or desroyed, describe the
documents to the fullest cxtent possible, state the specification{s) 1o which they are
responsive, and identify persons having knowledge of the content of such documents.

In lien of original documents, the company may sabmit legible copies of documtents so
long as the company verifies with the attached form that they fully and accuretely

replesent ihe originals.
To furnish a complete tesponse, the person supervising compliance with this request must

submit a signed and notarized copy of the attached verification form along with the
responsive materials.

SPECIFICATIONS

Ome copy of each orzamzation chart and personne] directory in cllect since January 1,
1993, for the company as a whole, and for cach of the company’s fzcilities or divisions
imvolved in any activity relating to any relevant product or service.

Docyrmnents sufficient to show all document retention and destruction systems, policies,
procedures, capabilibes, and persornel of the company:

a. the persons respousible for managing such systems, policies, procedures, or
capabilities;

b. any specizl policies or procedures put into place by MSC as a result of the Federal

8-



Trade Commission’s investigation of the company’'s acquisitions of UAT and
CSAR;

all electronic data and document management information systerns of the
COMPAany;

all network-aceessible documents, information and financial data systems;
all backup procedures; and

the process amd cost of recovery of backup files including documents sufficient o
show:

{i) the cost of recovery of backup files generally,

(i)  the cost of recovery of baclkup files contaiming documents responsive to
the Federal Trade Commission’s June 28, 2000, Suhpoeena Duces Tecum
to MSC.Software, and

(Ii)  thecost of recovery of backup files containing documents responsive to
this document reqiest.

All budget and financial statements, including financial projections, income statements,
balance sheets, general ladgers, capital investment plans, operating reports, budgest and
operating results for individual business groups and product lines, and board or
management financial performance summarics, presentations or other management
reporting packages, together with all documents relied upon to compile such documents,
mcluding documents sufficient to show and all computerized data containing detajled
income statement and balance sheet line items; and all documents analyring, interpreting,
or otherwise discussing the mformation, figures, or trends found or identified in such
budget or financial statements.

All stock analysts' or other investment community analyses, recommendations, or
research reports relating to the company, to any relevant product or service, or to
computer aided engineering products and services in general, including all Daratech
tables, analyses, and research repotts.

All doruments recording or relating to any communications befween or among the
company and any individual stock analyst or other person engaged associated with the
Ivestment community, including correspoidence, press releases, notes, agendas, scripts,
transcapts and recoridings.



All documents relating to any meeting of or decision making by the board of directors or
of any board, executive, or thanagement commitiee, including:

a.

b.

all announcements of, agendas for, and minutes of any meeting;

all memoranda, reports, presentations, or other documents distributed to or
presented 1o such board or conumnittees, including all docrments relied vpon to
prepare the memoranduin, report, or presentation; and

all documents relating to the deliberations and decision making of the board or
comumittes, incinding notes taken by any persons participating in any such meeting
or decizsion making.

Al documents relating to MSCs acquusitions of UAT or CSAR and the post-sequizition
imtegration of UAJ or CS5AR into M3C, including:

a.

all pre-acquisibon communications between the parties relating to the transaction
ar its effects, inclading any plans, proposals, agreements, contracis, cxecutive and
employes agreements, distribution agreements, covenants not to compete,
licenses, patents, copyrights, trade secrels, and tmdemarks; .

all documents relating to changes and plans for changes in MSC's, UADs, or
CSAR’s operations, strueture, policics, pricing, strategics, corporate goals,
financing, business, officers, employees, product lines, product feamres,
development, or enhancements, any other area of corporate activity as a result of
either acquisition, including whether to honor existing UAI or CSAR contracts;

al! documents relating to former UAT and CTSAR customers’ continued use of UAT
Mastran, CSAR Nastran, Astros, Gensa and to switching 10 or substitution of other
products after the discontinuation of sueh UAT and CSAR produacts, including ail
contracts and pricing documents for such products;

&ll documents relating to changes or threatened changes in usage of Nastran for
any customer or potential customer or changes in the company’s revenus
atimbutable to Nastran following the acquisitions;

all decuments relating to the reasons for each acguisition;
all hoard and management conunitiee documents relating 1o UAT and CSAR or to
the proposed acquisitions or their effects, including memoranda, reports,

comrespondence, minutes, notes, preseniations and agendas, as well as all
documents used to prepare such memoranda, correspondence, minutes, notes,
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presentations, and agendas, Excel worksheets, and conmmunications froam regional
executives or other sales representatives;

a3l documents relating to any person’s valuation of TUAI and of CSAR;

all documents relating to all statemnents ot aclions by any person in support of, in
oppastton te, or otharwise expressing opinions about either acquigition ot its
cffcets;

all documents relating to MSC’s accounting or tax treatrment of cach acquisition,
inchiding any writeoff of goodwill from each acquisition;

all documents relatimg to any efficiencies, cost savings, economics, synergies, or
consurmer or other benefits from each acquisition and whether such efficiencies,
cost savings, ecomomies, synergies, or other benefits could be achteved without
acquirmg UAT or CSAR;

documents sufficient to show the name, address, and job responsibilities of afl
persons ernployed by or acting as & consultant or agent to cither UAI or CSAR at
any time since January 1, 1998, and whether MSC hired or retained the person as
an employee, consuliant, or agent for any period since making each acquisition;
all employment or consulting contracts with each such person; and all documents
relating io salaries, compensation, bonuses, stock options, or other financial
incentives paid or provided to the person by any person; and

all documents relating to each job, program, or project assigned or given by MSC
to each former UAI or CSAR employee, consultant, or agent employed or retained
by MSC, including documents sufficient to show (i) the contribution and
performance ef each such persen to the job, program, or project, {ii) the goal or
objective of the job, program, or project, (1i1) the dales the job, program, or project
began and concluded, (iv) the pesonne] requirements for the job, pregram, or
project, (v} the name, address, and job responsibilities of other persons working
on job, program, or project, {vi)} the job's, program’s, or project’s budget,
including personnel costs, and (vii) the recruiting efforts undertaken to stai¥ the
program or project.

Ait documents relating to the competitive significance, actual or projecied financial status
or condition, and long term viability of UAI or CSAR prior to thair acquisitions by MSC,
meluding IFAI's or CSAR’s intentions or attempts to scll UAY or CSAR, UAI's or
CSAR’s plans to exit the market or to cease supplving any relevant product or service,
and ability to engage in the continuing sales, licensing, marketing, development,
progranoming, and customer support of any relevant product or service.
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11.

All documents relating to any person’s plans relating to any relevant product or service or
to any product or service compatible with any relevant product or service, ineluding
business plans; short torm and long range stratcgic plans and objechves; joint venturs,
partnertng. strategic 2lliance, and acquisition strategies and plans; budeets, finaneial
staternents, and ftnaneial projections; personnel recruitment or reassignment plans; plans
for new products or product enhancements, features, modules, applications, or services;
research or development plans; strategies for product integration; distribution plans and
agreements; sales or marketing plans; plans regarding shifting from product pricing that
includes service Lo pricing products and services separately or shifting from commodity
pricing of any relevant praduct toward greater revenue realization from any relevant
service whereby customers pay directly for such services, plans and stratemes for use of
unlimited usups agreemenls and paid-up licenses; customer sepport services and
customer-funded development plans; analyses of customer satisfaction; znd plans for
participation in or adoption of the AP2(09 exchange format standard.

All documents relating in any person’s prices, pricing decisions, pacing proposals,
licensing fecs, ot cost of services relating to any relevant product or service generally or
with respect {0 any particular customer or groups of customers, including standard and
non-standard price lists, discount schedules and practices, pricing formulae for CMV,
GLV, and BLY factors, campus and token pricing systems, pricing commitments, pricing
for features, modules, and enhancements, pricing plans, pricing policies, pricing
forecasts, pncing stratewmes, pricing analyses, cost analyses, supply and demand analyses,
analyses regarding shifing from product pricing that includes service to pricing products
and services separately or shifting from commeodity pricing of any retevant product
toward greater revenue realization from any relevant service whereby customers pay
directly for such services, pricing negotiations, pricing for unlimited usage coniracis,
paid-up licence pricing, gnidance 1o marketing or sales personnel regarding prices,
preseniations to customers relating o prices, pricmg for development contracts, on-site
and ofi-sitc service contracts, price for web sales and licensing, and all documents
considered by or emating from person, committee, or group making a pricing decisien,
recommendation, or proposal, including pneing packaging group and global pricing
package commitieg,

All documents relating te competition n the design, developrnent, enhancement,
research, mamifaciuring, distribution, licensing, marketing, sale, support or service of any
relevant product or service, including all documents relating to:

a the rnarket share or competitive position of the eompany or any of 1ts cormpetitors;

b. the relative strengths or weaknesses of any person producing or selling any
produel or service competing with any relevant produet or service;
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13.

c. the relative strengths and weaknesses and differences in capabilitiss, features,
enhancements, and modules hetween or among any relevant products or services;

d. any actual or potential conditions affecting the supply, demand, entry, cost, price,
quality, featnres, enhancements, modules, or applications relating to any relevant
product or service;

e. efforts to win customers or sales from other companies, or the loss of customers
or revenues dus to competition or sales by other companies;

f. the effects of competition from any supplier of any relevant products or services,
including MSC, UAI and CSAR, on sales, pricing, revenues, cuslomers,
development, {eatures, enhancements, modules, or applications;

. customers’ use of in-house codes, traditional methods of product testing, or
profotyping; and
h. lock-int effects or switching costs, including the use of unlimited usage agreements

and paid-up licenses.

All docuimenits retating to switching, including shifis in utilization, between or among any
relevant preduct or service and any other product or service, including the relative sase or
difficuliy of switching; the estimated, projected or actual costs incumred by users to
switch; the fime required to switch; the degree of switching possible; the effect on a
user’'s price from switching or shifhng utihzation or threatening to switch or shift or the
avanlanlity of the opporunity to switch or shifi; the cost of switching attributable to lost
productivity while gaining proficiency in the new product or service or from use of a less
than optimum product or service; the cost of and time required for training; the cost of
and time required for translaiing or converting existing files, models, routines,
commands, DM AP alters, or other legacy materials te the new product or service; the
effect of switching on customer or collaborator relationships; the effect of unlimited
usage contracts or paid up ficenses on switching; the possible loss or cost of
complementary sofiware used with the product or service; the use, availability, ang the
availability and effect of translators and AP209 exchange format standards; and
governmenial, customer, conlractual, or mndustry or collaborator requitements,
preferences, or practices requiring use of or production of analyses or results in any
paracular software format.

All documents rejating to actnzl, attempted, or potential chtry inko the market for any
relevartt product or service, including all documents relating to:

i the timebness, conditions, costs, attractiveness, likelihood, or competitive
significance of any such entry,
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the effects of unlimited usage contracts, paid up licenses, or any existing coniracts
by existing firms upon such entry;

the requirements for such entry including research and development, planning and
design, production requirerments, distribution systems, service requirements,
patenis, licenses, trademarks, sales and marketing activities, securing a sufticient
custormer base te achreve minimum viable scale, personnel and staffing, and any
necessary govermmnential and customer approvals, and the time necessary 1o meet
each such requirement;

the effects of open or closed software architecture and applications prograrmnming
interfaces and the availability of translators, AP209 cxchange format standards,
trademarks, copyrighis, patents, or other technology upon such entry;

the total costs required for such entry, mcluding;

(1) the amount of such costs that would be recoverable if the entrant were
unsuccesstul or elected to exit the licensing or sale of the product or
service; and

{ii)  the methods and amount of time necessary to recover such costs; and the
total non-recoverahle costs entailed in satisfying the reguirsments for
entry; and

the minimum vizble seale, the minimum and optimum number of products or
services, requirements for multi-product, or vertically integrated operutions, or
other factors required to attain any avallable cosl savings or other efficiencies
necessary to compete successtully in the licensing or sale of snch relevant
products or services.

All documents relating to the development or acquisition, incihuding licensing, of any
featnres, cnhancements, modules, or applications for any Nastran product sings January 1,
19935, including any such development or acquisition considered but not underiaken
durimg that period, including:

a.

documents sufficient to shaw the feature, enhancement, medule, or appiication,
the price or charge to the customer for gach such featurg, enhancement, module, or
application, the date each such feature, enhancement, module, or application was
added, and the function and benefits of such fcature, enhancement, module, or
application;

for all features, enhancements, modules, and applications developed in-house or
considered for in-house development, all documents relating to the in-house
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16,

development, development plans and straiegics, time lines for development,
budget and projected revenne for the development, personnel requirements, and
the identity of customers hkely to license the developed product; and any analyses
whether to develop in-house or to acquire or license such frature, enhancerment,
module, or application;

for all featwres, enhancements, modules, and applications co-developed with a
customer or considered for such co-development, all documents relating to the
development, development plans and strategies, the co-developer customer’s
identity, ime lines for development, budget and projected revere for the
development, personniel requirements, and the identify of other customers likely to
hcense the developed product;

for all features, enhancements, modules, and applications co-developed with
anclher supplier of FEA sollwarc or considered for such co-development, all
documents relating to the development, development plans and stratemes, the co-
devcloper supplier’s identity, time lines for development, budgct and projected
revenue for the developmenl, personnel tequirements, and the identify of
customers likely to license the developed product; and

for all features, enhancements, modules, and applications acquired, including
licensing, by the company or considered for acquisition, all documents relating to
the acquisition or licensing of such featurs, enhancement, module, or apphication,
the projected revenue for the featare, enhancement, modnle, and appiicetion, the
wdentity of customers likely 1o heense the develeped product, and any anajyses
whether to develop in-house or to acquire or license such feature, enbancement,
module, or application.

All documents relaiing to any change and modification to any MSC software product,
propnsed, imptemented, or cansidered by MSC, that affecied or could affect the
compatitmhty of any MSC product to work or interface with any other software products,
including any customer’s pre- and post-processors or input or putput file formats or
models, the customer’s ability to switch among Nastran products, ot the cost, time
required, ease, or difficulty of switching from any Naziran product supplied by M5SC to
any other product.

All documents rclating te the licensing or sale of any relevant product or service to ali
cusomers, including customer-funded development, including

all contracts, license agrcements, offers, bids, bid solicitations, or proposals for
contracts and licensing agreements and all documents interprciing, modifying, or
amending such contracts, icense apreements, offers, bids, or proposals;
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&,

f.

strategic, sales, and marketing plans for hoensing and serving the customer,
including sales call reports and sales presentations and pitches;

price lists, negotiation correspondence, price escalation calculations, documents
retied upon to formulate or caleulate prices, projections of prices offered by other
suppliers of relevant products or services;

field and headquarters sales and contract files;

reports of priar or existing usage; and

mvoices for products and services; and record of payment for preducts or serviges.

All documents relating fo personnel and staffing for the development and technical
suppott of any relevant product and service, including:

.

all practices, policias, plans, agreements, and proposals relaung to hiring and
retenfion of employees, including rectuiting eflorts, employment incentives and
bonuses, wage, salary, bonns, and stock option offers and agreements, incentives
and restrigtions on employee mobility, covenants net to compete, job
advertiserments, and the vse of reenuiting firms;

all documents relatmng to the use of eff-shore developers and the use of contractors
and consultants: and

all documents relating to the personnel and staffing needs for any general or
specific job, program, or project, including customer-funded development
projects.

All documents relating 1o any plans of, interest in, or effons undertaken by the cormpany
or any other perseon for any acquisition, divestiture, jomnt venture, alhance, or mergar of
any kind invelving the licensing or szle of any relevant product or service, including;

a.

ary acquisition, joint venture, alliance, or merger of any kind with UAI or CSAR
by any person; - .

. the divestiture or sale by MSC of any former UAT or CSAR assets, intellectual

property, employees, contracts, customer relations, or UAIL's or CSAR’s former
businesses as going Concems;

any strategic business relationship between MSC and Dassault Systemes or any
Dassanlt affiliated person ot between MBS and IBM or any IBM affiliated person;
and
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21

d. any acquisifion of an mterest in MSC by Dassault Systemes or any Drassault
affiliated person.

Adl docurnents relating to financial or economic methodologies, formulae, or performance
models or criteria used by the company or any person for valuing or determining the
purchase prices for any actual, attempted, or potential acguisitions, diveshitures, joint
ventures, alliances, or mergers of any kind invelving the licensing or sale of any relevant
product or service.

All licenge agreements for any intellectual property, inchuiding patents, copyrights,
trademarics, or trade secrets, owned by any person other than the company and iacluded in
or famished with any Nastran product or service, including &l docamenis modifying,
amending, or interpreting such agreements, all documents relating to payment of any

licensing fees, and all documents relating to the company’s plans, actions, or efforts to
enforce such agreements against any person.

All decurnents relating to any governmental, customer, contractual, industry, network, or
coliaborator requirements, preferences, custom, or practices requiring. recommending,
sugpesting, dictating, or proinoting the wse of any particular relevant product, mcluding
Nastran.

Documents sufficient to show and all computerized data containing each transaction for
the licensing or sale of any Nastran product or service for the period January 1, 1595, to -
the present, inclading:

a the date of transaction,

b. the amount of the transaction,

c. the quantity,

d. the iype and duration of the contract or license,

€. & description of each preduct or service licensed or seld (including product
number or code),

f. the contract number,

a. the lecation, including physical address and setial number, of the computer where
the software is located or service rendered,

h. - the SIC code, trude or industry category, and business group of the customer, and

17



i. the price paid for each item, including the beginning price, discount, net price,
guantity, and units of usage, and as may be applicable.

23.  For each relevant product or servace offered for sale or heensing, all selling aids and
promotional materials and all manuals, inchuiding instructional and installation manuals.

Dated: November 21, 2001
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Respectfully submitted, .

Kareh A. Mills
Counsel Supporting the Cornplaint
Burean of Cormpetition

Federal Trade Commission
Washington, D.C. 20580

£202) 326-2052

Facsimile (202) 326-3496



VERIFICATION

I personally supervised the preparation and assembly of this response in accordance with
the Definitions and Instructions set forth in Complaint Counsel’s First Request for Producthon of
Documnents and Things Issued to Respondent MSC.Software Corporation in Docket No. 9299
All copies submitred in lieu of originals are true, correct and complete copies of the onginal
docurnents. This response 15 complete and correct to the best of my knowledes and belief

Signed:

Nama:

Title:

Date:

Subscribed and swom to belore me this day of

Notary Public

My Commission expires
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This is to certify that on November 21, 2001, I caused a copy of the attached Complaint

Counsel’s First Request for Production of Documents and Things Tssued 10 MSC.Software

Corparation to be served upon the following porson by facsimile transmission and by hand-

delivery:

Marimichael Q. Skubel, Esquire
KIRKLAND & ELLIS

6335 Fifteenth Street, NNW.
Washingon, D.C. 20005

(202) 879-5034

Fax (202) 879-5200

Counset for MS5C.Software Corporation

a. ()

Karen A. Mills

Counscl Supporting the Complaint
Burcau of Competition

Federal Trade Commission
Washington, D.C, 20580

(207) 326-2052

Faesimmle (202) 326-3496
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UNITED STATES OF AMERICA
BEF(ORE THE FEBERAL TRADE COMMISSION

IN THE MATTER OF
MSC.SOFTWARE CORPORATION, Doclket No. 9299

i coTpOTtion.

RESPONDENT MSC.SOFTWARE CORPORATION'S
RESPONSES AND OBJECTIONS TO COMPLAINT COUNSEL’S
FIRST REQUEST FOR PRODUCTION QF DOCUMENTS AND THINGS

Pursuantto Rule 3.37 of the Federal Trade Commission’s Rules of Practice, 16 C.F.R. §3.37,

Respandent MSC. Software Corporation (“MSC™) hereby provides its Responses and Objections to
Complaint Counsel’s First Request for the Production of Documents and Things.

GENERAL OBJECTIONS

The following general objections to Complaint Counsel’s specifications are hercby
incorporated inte each of MSC™s responses W cach of Complaint Counsel’s specifications for the
production of documents and things as though fully set forth therein:

A. Objecti [dentifigd Time Period Cov Specifications. MSC ohjects
1o the fime period Complaim Counsel have identified — January 1. 1995 — for all their specifications.
Suchabackward-loocking inguiry is fundamentally at odds with the nitimate issue in this case = wiiai
has been the competinive effect of MBC’s consummated acquisitions of Universal Analytics, [nc.
("UAT") and Computerized Structural Analysts and Research Corporation ("CSAR™). MSC has
already searched its files, pursuant to Complaint Counsel’s prior CIDs for information back to

January 1, 1997, No possible justification can be given for seeking discovery - now - back to
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January 1, 1995 as to anything, let alone the blunderbuss demands for the production of documents
Compiaint Counsel has made. See, e.g., Specification Ne. 16 (relating to all contracts, sales call
reports, corTespondence, and invoices, etc. for allates by MSC for any products). Thisis particularly
true since MSC operates in & dynamic, kigh-tech industry subyect to sudden and sigmficant
Schumpetterian competition. Given that the FTC Commissioners found sufficient "reason to
believe"” on October 8, 2001, that MSC s acquisition of UAILin June, 1999, and CSAR in November,
1999, to merit this administrative proceeding, MSC’s production obligaiions shouid be limited to
searching for responsive documents since November 17, 2000 (the dale MSC certifted its
compliance with the FTC's subpocna and CiIY, absent specific pood cause shown for other
discovery.

B. hjection to Anplving the Geographic Scope of the Search to the World.
MBSC objects to Complaint Counsel’s instroction extending the geographic scope of the search for
responsive documents and things to the world. MSC has admitted that the relevant geographic
tnarket 12 the world. However, to the extent that MSC intends to offer documents from foreign
offices, MSC will search those offices. There is and thers can be no showing of need for discovery
from all of MSC’s forty-five offices around the werld.

C. Objection to Requests for Protected [nformation, MSC ohjects to Complaint

Counsel’s specifications 1o the exient that they call for the production of documents which are
subject 10 the attomey-client privilege, are protected by attomey work product immunily, or @y
pther evidentiary privilege or immunity. _

D. E]bjectiﬁn to Burdensomepess. MSC objecis to Complaint Counsel’s

specifications toy the extent that they are overly broad; unduly burdensome; unreasonably cumutative
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or duplicative; seek information obtainable from some other source that is more convenient. less
burdensome, or Iess expensive; seek information for which the burden and expense of production
outweigh the henefit of having the informarion; and call for the production of documents and things
not reascnably calculated to lead to the discovery of admissible evidence. MSC has already
prodiced twenty-two boxes of documents during the course of the F1{7s non-public investigation
of MSC s 1999 acquisitions of CSAR and UAIL MSC objects to producing further documents in this
case before the FTC has complied with its obligation to provide docninents as part of its mandatory
Initial Disclosures under Commission Rule of Practice 3.31, 16 C.F.R. § 3.31.

E. Objecton to Definition of “The Company™ and “MSC.” MSC aobjects ia

Complaint Counsel’s definition of “the company™ and “MSC™ 1o the extent it attempts to impose

upon MSC an obligation to respend to these speeifications on behalf of affiliates, joint ventures,
directors, officers, employees, consultants, apents and representatives of the foregoing to the extent
that MSC does not exercise control over such persons.

F. {bieciion to Definition of “Nastran.™ MSC objects 10 these spacifications to

the exient that Complaint Counsel’s definition of “Nastran™ calls upon MSC to produce documents

and things unrelatex! to FEA solvers.

G. Obizaction to Produce Documents and Things Unrelated to the Acrospace and

Automotve lndustrie e Service Industiies which Support Them. MSC objects to these
specifications to the extent that they call upon MSC to produce documents and things unrelated to

customers in the astospace and automotive industries amd the serviee industries which support them.

H. Obiection to Imposition of Requirements Beyond Those Contained in the
Commission’s Rules. MSC objects to these specifications to the extent that they impose obligations-
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greater than those imposed by the Commission’s Rules of Practice.

I Objecti

Magnetic Media. MSC objects to Complaint Counsel’s Instruction No. 3 regarding the formatting
of magnetic media 1o the extent that it imposes obligations upon MSC beyond those required by
Commission Rule of Practice 3.37, 16 C.F. L& 3.37.

J. Objection to Complaint Coungsl’s Instruction No. 6 Regarding Format of Data

Responsive 1o Specificaion No. 22 MSC objects to Complaint Covmsel’s Instruction No. 6

regarding the formatting of data responsive to Specification Wo. 22 to the extent that it imposes

obligations upon MSC beyond those required by Commmussion Rule of Pracuce 3.37, 16 CF.R. §

337

K. Cibjection to Instructions Nos. 7 -10. MSC ebjects o Complain! Counsel's

Instructions Nos. 7 - 10 to the extent that they call upon MSC to produce documents in & manner
other than the way in which they were Kept in the normal course of business and, therefore, seek to
impose obligations upon MSC greater than those imposed by Commission Rule of Practice 3. 37,

16 C.F.R. §3.37.

L. Objection tg Instruction Neo. 12. MSC objects to Complaint Counsel’s
Instretion No. 12 to the extent that it calls for MSC to produce copies of documertts that are
identical to those previously produced except for the fact that they are located in different files than
those from which they were ofiginally produced. Producing identical copies of previousty-produced
docurnents is unreasonably duplicative, cumulative, and burdensome.

M. Objection to Instruction No. 13, MSC objccts o Complaint Counsel’s

Instruction No. 13 to the extent that it requircs information 1o be contained within a privilege log

.



bevond that which is necessary 1o establish the grounds for an assertion of privilege or immunity
with respeet te that document. Specifically, MSC objects to Instruction Nos. 13g. 13h, and to the
instruction that MSC identify the emplover, ﬁrm and title of each recipient, author. or addressee.
MSC further objects 1o searching the files or logging any privileged docuimnents from the files of
outside counsel in this matter. MSC also further objects to logging any documents creaicd after the

daie on which the FTC issued its Complaint in this matter.

M. " Responises Not an Admission of Cotmnlai g MSC's

production of any docurment or thing in response to these specifications is not an admission of the
accuracy or completeness of any of Complaint Counsel*s definitions. 1naddition, MSC’s production
of any document or thing in response to these specifications 15 not an admission regarding the
admissibility, relevancy, responsiveness. or discoverability of such documents or things.

Q. 5C’s Agreement to Produce “Non-Povileged™ Responsiy ents 3

an Apreement to Conduct a Reasonable Search. MSCs response to any specification that it intends

1@ produce non-privilejed responsive documents means that MSC agrees to eenduct a reasonable
search of s files for such documents and 1o produce such documents without waiving any of its
general or specific objections or applicable privileges and immunitics.

P Reservation of Right to Further Object. M3C's enumeration of particular

ehiections in response to Complaint Counsel’s specifications is not, and should not be construed to

be, a waiver of olyections not so specified.

Q. Reservation of Right to Supplement. MSC reserves the right to supplement

ite responses to the specifications pursuant 10 Commission Rule of Pructice 3.31, 16 C.F.R. § 3.31.



MSC'S RESPONSES AND OBJECTIONS TO
COMPLAINT COUNSEL’S SPECIFICATIONS

1. One copy of each organization chart and personnel ditectory in effect since
January 1, 1995, for the company as a whole, and for each of the company s
facilities or divisions involved in any activity relating to any relevant product
OF SErviCe.

RESPONSE; Subiect to and without walving its General and Specific Objections, M5C will

produce nos-privileged documents and things responstve to this Specification 1o the extent that such

documemnts and things have not already been produced.

2. Documents sufficient to show all document retention and destruction
systems, policies, proceduras, capabilities, and personnel of the company:

d.

the persons responsible for managing such systems, policies,
procedures, or capabilities;

any special policies or procedures put into place by M5C as a result
of the Federal Trade Commission’s investigation of the company’s
acquisitions of VAl and CSAR;

all electronic data and documem management information systems of
the company:

all network-accessible documents, information and financizl data
EYsteims;

all backup procedures; and

the process and cost of recovery of backup files including documents
sullicient to show:

{i) the cost of recovery of backup files generally,
{ii)  the cost of recovery of backup files containing documents
responsive to the Federal Trade Commission’s June 28, 2000,

Subpoena Duces Tecum to MSC.Software, and

{(iii}  the cost of recovery of backup files containtng documents
responsive to this document request.
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RESPONSE: M5 objects to subpart “f.{111}" a5 unduly burdensome because it imposes obligations
upon MSC greater than thoze imposad by the Commissien’s Rules of Practice to the exient that the
specification calis npon MSC 10 create information regarding “the cost of recovery of backup files

containing documents responsive to this document request™ which does not exist. Subject to and
without waiving its General and Specific Objections, MSC will produce non-privilegzed documents
responsive to this Specification Lo the extent they have not already been produecd.

3. All budget and financial statements. including financial prajections, income
staternents, halance sheets, general ledgers, capiial investment plans.
operating reports, budget and operating results fer individual business groups
and prodecl lines, and board or management financial perfommance
summaries, presentations or other management reporting packages, together
with all documents relied upon to compile such documents, including
docurnents sufficient to show and all computerized dat: conlaining detailed
income statement and balance sheet line items; and all documents analyzing,
interpreting, or otherwise discussing the information, figures, or trends found
of identified in such budget or financial statements.

RESPONSE: MSC objects that the specification is overbroad, unduly burdensome, and not
reasonably calculated to lead to the diséwery ol admissible evidence to the extent that it calls for
the production of documents and things unrelatcd o FEA solvers. Subject to and without waiving
its General and Specific Objections, MSC will produce non-privileged documents and things
responsive to this Speeification to the extent that the specified documents and things pertain 1o FEA

solvers and have it already been produced.
4, All  stock analysts” or other investment community analyses,
recommendations, or researchreports relating to the company, to any relevant

product or service, or to computer aided engineering products and services
in general, including all Daratech tables, analyses, and research reports.



RESPONSE: Subject to and without waiving its General and Specific Objections, MSC will
produce nor-privileged documents and things responsive to this Specification to the extent that have

not already been produced.
5. All decuments recording or relating to any communications between or
among the company and any individual stock analystorother person engaged
[si¢] associated with the Investnient community, including correspondence.
press releases, notes, agendas. scripts, transcripts and recordings.
RESPONSE: MSC obyects that the specification is overbroad, unduly burdensome and not
reasonably calculated to lead to the discovery of admissible evidence to the extent that it seeks
documents and things unrelated to any issuc in this case. Subject to and without walving its General
and Specific Objections, MSC will produce non-privileged documents and things responsive to this
Specification to the cxtent that they pertain to FEA solvers and the specified documents and things
retate to other specifications of this document request and to the extent that they have not already

been produced.

6. Alldocuments relating to any meeting of or decision making by the board of
directors or of any board, executive, or management committee, including:

a. all announcements of, apendas for, and minutes of any meating;

L. all memoranda, reports, presentations, or other documents distributed
ta or presented to such board or committees, including all documents
relied upon to prepare the memorandum, report, or presentation; and

C. all documents relating to the deliberations and decision making nf the

-board or committee, inchuding notes taken by any persons

participating in any such meeting or decision making.
RESPONSE: MSC oljects that the specification 1s overbroad, uaduly burdensome and not
reasonably calculated to lead to the discovery of admissible evidence 1o the extent that it seeks

documents and things unrelated to any issue in thiscase. Subjectto and without waiving its Generai
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and Specific Objections, MSC will prodice non-privileged documents and things responsive to this

Specification to the extent that they periain o FEA solvers and are responsive to other specifications

of this documem reguest and have not already been produced.

7.

All documents relating 1o MSC’s acquisitions of LAl or CSAR and the post-
acquisition integration of UAI or CSAR into MSC, including:

.

all pre-acquisilion communications between the patties relating to the
transaction or its effects, including any plans, proposals, agrecinents,
contracts, executive ond employee agreements, distribution
HETEEMENts, covenanls nol o compete, licenses, patents, copyTights,
trade secrets, and trademarks;

all documents relating to changes and plans [or changes in MSC's,
UAI's, or CSAR's operations, structure, policies, pricing, strategies,
corporate goals, financing, business, officers, emplovees, product
lines, product features, development, or enhancements, airy other arce
ot corporate activity as a result of either acquisition, including
whether to honor existing UAT or CSAR contracts;

all documents rclating to former UA[ and CSAR customers’
continued use of UAT Nastran, CSAR Nastran, Astros, Gensa and to
switching to or substitution of other products after the discontinuation
of such UAI and CSAR products, including all contracts and pricing
documents for such products;

all decuments relating to changes or threatened changes in usage of
WNastran for any customer or potential customer or changes in the
company’ s revenne attribatable to Nastran following the acquisitions;

all documents relating to the reasons for cach acquisition;

all board and management commuttes decuments relating to UAl and
CSAR or to the proposed acquisitions or their effects, including
memoranda, reports, correspondence, minutes, notes, presentations
and agendas, as well as all documents uwsed to prepare such
memoaranda. correspondence, minutes, notes, presemtations, and
agendas, Excel worksheets, and communications from regional
executives or other sales represantatives;



g. all documents relating to any person’s valuation of UAl and of
CSAR,

h. all documents relating to all stalements or actions by any person in
support of, in opposition 1o, or otherwise expressing opinions about
either acquisition or its effects;

L. all documenis relating to M3C’s accounting or 1ax treatment of each
acquisition, including any writeoft of goodwill from each acquisttion:

}- all documents relating to any efficiencies, cost savings, economies,
synetgies, of consumer or other benefits from each acguisition and
whether such efliciencies, cost savings, economies, synergies, ot
other benefits could be achieved without acguiring UAT or CSAR;

L documents sufficient to show the name, address, amt job
responsibilities of all persons employed by ar acting as a consultant
or agent to either UAT or CSAR st any time since January 1, 1998,
and whether MSC hired or retained the person as an emplovee,
consultant, or agent for any period sinec making each acquisition; all
employment or consulting contracts with each such person; and ali
documents relating Lo salades, compensation. bonuses, stock options,
or other financial incentives paid or provided to the person by any
person; and

L. all documents relating 10 each job, program, or project zssigned or
given by M5C to cach former UAIL or CEAR cmployee, consultant,
or agent employed or retained by MSC, including documents
sufficient to show (i) the contribution and performance of each such
person to the job, program, or projeet, (1) the goal or objective of the
job, progran, or project, (iii) the dates the job, program, or project
began and concluded, (iv) the personnel requirements for the job,
program, or project, (v} the name, address, and job responsibilities of
other persons working on job, program, or project, (vi) the job's,
program’s, ot praject’s budgel, including personnel costs, and (vii}
the recruiting efforts endertaken to staff the program or project.

RESPONSE: Subtect to and without waiving its General and Specific Objections, MSC will
produce non-privileged documents and things responsive te this Specification to the extent that the

specified documents and things have not already been produced.
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All documents relating to the competitive significance. actual or projected
financial status or condition, and long term viability of UAT or CSAR prior
te their acquisitions by MSC, including UAD's or CSAR’s intentions or
attempts to sell UAT or CSAR, UAT's or CSAR s plans to exit the market or
o cease supplying any relevant product or service, and ability 1o engage in
the continuing sales, licensing, marketing, development, programming, and
cuslomer support of any relevant product or service.

RESPONSE: Subject to and without waiving its Gencral and Specific Objections, MSC will

produce non-privileged docwments and things responsive to this Specification to the extent that the

specified documents and things have not slready been produced.

0.

All decuments relating to any person’s plans relating to any relevant preduct
of service of to any product or service compatible with any relevant product
or service, inclading business plans; short term and long range strategic plans
and objectives; joint venture, partnering, straiegic alliance, and acquisition
strategies and plans: budgets, (inancial stalements, and financial projections;
personnel recruitment or reassignment plans; plans for new products or
product enhancements, features, modules, applications, or services, research
or development plans; strategies for product integration; distribution plans
and agreements; sales or marketing plans; plans regarding shifting from
product pricing that includes service io pricing products and services
separately ot shifiing from commaodity pricing of any relevant product toward
greater revenue realization from any relevant service whereby customers pay
directly for such services, plans and strategics for use of unlimited usage
agreements and paid-up licenses; customer support services and customer-
funded development plans; analyses of customer satisfaction; and plans for
participation in or adeption of the AP209 exchange format standard.

BRESPONSE: MSC objects to this specification as overbroad, unduly burdensoine, and not

reasonably calculated to lead 1o the discovery of admissible evidence to the extent that it calis for

documents “relating to any person’s plans relating to any relevant product or service or 1o any

praduct or service compatible with any relevant product or service.” The use of the term

“eompatibie™ exiends the specification to include doctments regarding competition in areas not

retevant to any issue in this case, Subject to and without waiving its General and Specific Objections,
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MSC will produce non-privileged documents and things responsive to this Specification to the extent

that they pertain to FEA solvers and the specificd documents and things have not alrcady been

prodoced.

0.

All documents relating in [sic] any person’s prices, pricing decisions, pricing
proposals, licensing fees, or cost of services relating to any relevant product
or service generally or with respect 1o any particular customer or groups of
custoniers, including standard and non-standard price lists, discount
schedules and practices, pricing formulac for CMV, GLV, and BL'V factors,
carnpus and token prcing systems, pricing commitments, pricing for features,
modules, and enhancements, pricing plans, pricing policies, pricing forecasts,
pricing stratcgics, pricing analyses, cost analyses, supply and demand
analyses, analyses regarding shitting fromn product pricing that includes
service to pricing producis and services separately or shifting from
commodity pricing of any relevant product 10ward greater revenue realization
from any relevant service whereby customers pay directly for such services,
pricing negatations, pricing for unlimited usage contracts, paid-up licence
pricing, guidance to marketing or sales personnel regardicg prices.
presentations to customers relating to prices, pricing for development
contracts, on-site and off-site service contracts, price for web sales and
licensing, and all documents considered by or emanating from person,
comumittee, or group making a pricing decision, rccommendation, or
proposal, including pricing packaging proup and global pricing package
commitiee.

RESPONSE: MSC objects 1o this specification as overbroad, unduly burdensome, .and not

reasenahly cajculated to lead to the discovery ol admissible evidence to the extent that it calls for

documents “relating in [sfc]any person’s prices, pricing decisions, pricing proposals, licensing fees,

or cost of services relating to any relevant product or service generally or with respect to any

particular custorer or groups of customers,” to the extent that the request calls for documents

unretated to FEA solvers. Subject to end without waiving its General and Specific Objections, MSC

will produce non-priviléged docurments and things respensive to this Specification to the extent that

the specified documents and things pertain to FEA solvers and have not already been produced.
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11. All documents relatng to competition in the design, development.
enhancement, research, manufacturing, distribution. licensing. marketing.
sale, support or service of any relevant product or service, inciuding all
documents relating to:

a.

the market share or competitive position of the company or any of its
competitors;

the relative strengths or wesknesses of any person producing or
seiling any product or service competing with any relevant product or
sarvice;

the relative strengths and weaknesses and differences in capabilities,
features, echancements, and modules between or among any relevant
products or services;

any actual or potential conditions affecting the supply, demand, entry,
cost, price, quality, features, enhancements, modules, or applications
relating to any relevant product or service;

efforts to win cuslomers or sales from other companies, or the loss of
customers or revenues duc o competition or sales by other
cotnpanies;

the effects of competition from any supplier of any relevant products
or services, including MSC, UAT and CSAR, on sales, pricing,
revenues, customers, development, features, enhancements, modules,
or applicalions;

customers’ use of in-house codes, traditional methods of product
testing, or prototyping; and

lock-in effects or switching costs, includmyg the usc of unlimited
usage agresments and paid-up licenses,

RESPONSE: Subject to and without waiving its General and Specific Objections, M5C will

produce non-pnvilesed documents and things responsive to this Specification to the extent that

theythings have not already been produced.

-13-



12, All documents relating to switching, including shifis 1n utilization. between
or among any relevant product or service and any ather produoct or service,
including the relative easc or difficulty of swilching: the estimated. projected
or actual costs incurred by users 1o switch; the time required to switch: the
depree of switching possible; the effect on a user’s price from switching or
shifting utilization or threatening to switch or shift ot the availability of the
opportunity to switch or shifi; the cost of swiiching atfbutable to Jost
preductivity while gaining proficiency in the new product or service or fiom
use ol a less than optimum product or service; the cost of and time reguired
for training; the cost of and time required for translating or converting
existing files, models, rontines, commands, DMAP alters, or other legacy
materials to the new product or service; the effeet of switching on customer
or collaborator relationships: the effect of unlimited usage contracts or paid
up licenses on switching; the possible loss or cost ef complementary software
used with the preduct or service; the use, availability, and the availability and
effect of wanslators and AP209 exchange formar standards; and
governmental, customer, contractual, or industry or  collaborator
requirements, preferences, or practices requinng use of or production of
analyses or resulls in sny particular software format.

RESPONSE: Subject to and without waiving its General and Specific Objections, M5C will
produee non-privileged documents and things responsive to this Specification 1o the cxtent that the
specified decuments and things have not already been produced.

13, Alldocuments relating to actual, attempied, or potential entry into the market
for any relevant produect or service, including all documents relating to:

a. the timeliness, conditions, costs, attractiveness, likelihood, or
comnpelitive significance of any such eatry;

b. the effects of unlimited usape contracts, paid up licenses, or any
existing contracts by existing firms wpon such entry;

c. the requirements for such entry including research and development,
plarming and design, production requirements, disitbution svstems,
service requirements, patents, licenses, trademarks, sales and
markefing activitics, securing a sufficient customer base to achieve
minimum viable scale, parsonnel and staffing, and any necessary
governmental and customer approvals, and the tirme necessary to meel
gach such reguircment;



d. the eflects of open or closcd sofiware architecture and applications
programming interfaces and the availability of translators. AP209
exchange format standards, trademarks, copyrights, patents, or other
technology upon such entry;

e. the total costs required for such entry, including:

{i) the amount of such ¢osts that would be recoverable if the
entrant were unsuccessful or elected to exit the Licensing or
salc of the prodoct or service; and

(i}  the methods and amount of time necessary 1o recover such
costs; and the total non-recoverable costs entailed in
satisfving the requirements for entry; and

f the minimum viable scale, the minimum and oplinurm nwwher of
produets or services, requirements for multi-product, or vertically
integrated aperations, or other factors reguired 1o attain any available

cost savings of other efficiencies necessary 10 compete successtiilly
in the licensing or sale of such relevant products or services.

RESPONSE: Subject 1o and without waiving its General and Specific Objections, MSC will
produce non-privileged documents and things responsive to this Specification to the extent that (he

specified documents and things have not stready been produced.
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14.

Alldocuments relating to the development or acquisition. including licensing.
of any features, enhancements, modules, or applications for any Wastran
product since January 1, 1995, including any such development oracguisition
considered but not undertaken during that period, incleding:

-

documents suificient to show the featurc, enhancement, module, or
apolication, the price or charge 1o the customer for each such feature,
enhancement, module, or application, the date each such feature.
enhancement, module, or application wasadded, and the function znd
benefits of such fzature, enhancement, madule, or application;

for all features, enhancements, modules, and applications devetoped
in-house or considered for in-house development. all docwments
relating to the in-house development, development plans and
siratepies, timc lines for development, budget and projected revenue
for the development, persannel requirements, and the identity of
customers likely to license the developed product; and any analyses
whether to develop in-house or to acquire or jicense such feature,
enhancement, module, or application; '

for all featurcs, cnhancemcnts, modules, and applicabons co-
developed with a customer or considered for such co-development,
all documents relating to the development, development plans and
sirategics, the co-developer customer’s identity, time lines for
developiment, budget and projected revenue for the development,
personnel requirements, and the identify of other customers likely to
license the developed product;

for all features, enhancements, modules, and applicitions co-
developed with another supplier of FEA software or considered for
such co-development, all documents relating to the development,
development plans and strategies, the co-developer suppher’s
identity, timc lines for development, budget and projected revenue for
the development, personnel requirements, and the identify of
customers [ikely to license the developed product; and

" for all features, enhancements, modules, and applications acquired,

including licensing, by the company or considered for acquisition, all
documents relating to the acguisition or licensing of such featurs,
enhaneement, module, or application, the projected revenue for the
feature, enhancement, module, und application, the identity of
customers likely to license the developed product, and any analyses
whether to develop in-house or o acqguire or license such feature,
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enhancement., module, or application,
BESPONSE: MSC objects that the specification is overbroad, unduly burdensome, and not
reasonably calculated 10 lead 10 the discovery of admissible evidence to the extent that it calls for
the produetion of documents and things unredated to FEA splvers. Subject to and withoul waiving
its Generai and Specific Objections, MSC will produce pon-privileged documents and Lhmgs
responsive to this Specification to the extent that the specified documents and things pertain to FEA
solvers and have not already been produced.

15.  Alldocuments relating to any change and modification to any MSC software
product, proposed, implemented. or considered by MSC, that affected or
couid affect the compatibility of any MSC produet to work or interface with
any other software products, including any customer’s pre- and posl-
processors or input or output file formats or models, the customer’s ability (o
switch among Nastran products, or the cost, time required, ease, or difficunlty
of switching from any Nastran prodoct supplied by MSC to any other
product..

RESPONSE: MSC objects to this specification because it is overbroad, unduly burdensome, and
not reasonably ealculared to lead to the discovery of admissible evidence to the extent that it seeks
“{all} documents relating to any change and modification to any M3C software product, proposed,
implemented, or considered by MSC, that affected or could affect the compatibility of any MSC
product to work or interface with any other software products.” The use of the terms “compatibility™
and “interface” extend this specification to cover products other than FEA solvers. Subject 1o and
without waiving its General and Specific Objections, MSC will produce non-privileged documents

and things responsive to this Specification to the extent that they pertamn 10 FEA solvers and the

specifted documernts and things have not already been produced.
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16. All documents relating to the licensing or salez of any relevant product or
service to all customers, including cusiomer-funded development,
including

d,

all contracts, license agreemens, offers, bids, bid solicitations. or
proposals tor contracts and licensing agreements and all documesits
interpreting, modifving, or amending such contracts, license
gpreements, offers, bids, or proposals;

strategic, sales, and marketing plans for licensing and scrving the
cuslomer, including sales call reports and sales presentations and
pilches;

price lists, negotialion correspondence, price escalation ealculations,
documents relied upon to formulate or caleulate prices, projections of
prices offered by other suppliers of relevant products or services;

field and headquarters sales and contract files;
reports of pricr of existing usage; and

invoices for products and services; and record of payment for
products of services.

RESPONSE: Subject to and without waiving its General and Specific Objections, MSC will

produce non-privilegad documents and things responsive to this Specification to the extent that the

specified docwnents and things have not already been produced.

17.  All documents relating to personnel and staffing for the development and
technical support of any relevant product and service, including:

a.

all practices, policies, plans, agreements, and proposals relating to
hiring and retention of employees, including recruiting efforts,
employment incentives and bonuscs, wage, salary, bonus, and stock
option offers and agreements, incentives and restriclions on employee
mobility, covenants not to compete, job advertisements, and the use
of recruiting finms;

all documents relating 1o the use of ofi-shore developers and the use
of contractors and consultants; and



.

all documents relating to the personnel and staffing needs for any
general or specific job. program. or project, including customer-
funded development projects.

RESPONSE: Subject to and without waiving its General and Specific Objections, MSC will

produce non-privileged documents and things responsive to this Specilication (o the extent that the

specified documents and things have not already been produced.

3

All documents relating to any plans of, interest in, or efforts undertaken by
the company or any other person for any acquisition, divestiture, joint
venture, alliance, or merger of any kind involving the licensimg or sale ol any
relevant product or service, including:

it

any acquisition, joint venture, alliance, or merger of any kind with
UAI or CSAR by any person;

the divestiture or sale by MSC of any former UAT or CSAR assets,
intellectual property, employees, contracts, custorer relations, or
UAT's or CESAR s former businesses ag going concerns;

any strategic business relationship between MSC and Dassanlt
Systemes or any Dassault affiliated person or between MSC and IBM
or any IBM aftiliated person; and

any acquigiticn of an interest in MSC by Dmssault Systemes or any
Dassault affiliated person. :

RESPONSE:. Subject to and without waiving its General and Specific Objections, MSC will

produce non-privileged documents and things responsive to this Specification to the extent thai the

specified documents and things have not aiready been produced.
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19,

All documents relating to financial or economic methodologies, formulae, or
performance models or criteria used by the company or any person for
valuing or determining the purchase prices for any actual. atempied. or
potential acquisitions, divestitures, joint ventures, alliances, ormergersof any
kind invobving the licensing or sale of any relevant product or service.

RESPONSE: Subject to and without waiving its General and Specific Objections, MSC will

produce non-povileged documents and things responsive to this Specification to the extent that the

specified documents and things have not already been produced.

20,

All license agreements for any intelleciual property, including patents,
copyrghts, rademarks, or trade secrets, owned by any person other than the
company and included in or furnished with any Nastran product or service,
including all documents medifying, amending. or interpreting such
agreements, all documents relating o payment of any licensing fees, and all
documents relating to the company’'s plans, actions, or efforts to enforee such
agreements AZainst any porson.

RESPONSE: Subject to and without waiving its General and Specific Objections, MSC will

praduce non-privilegad docurnents and things responsive to this Specification to the extent that they

have not been previously produced.

21.

All documents relating to any governmental, customer, contraciual, industry,
network, or collaborator requirements, preferences, custom, or practices
requiring, recommending, sugeesting, diclating, or promoting the use of any
particalar relevant product, including Nastran.

RESPONSE: Subject to and without waiving its Geperal and Specific Objections, MSC wil!

praduce non-privileged documents and things responsive to this Specification ko the cxient ihat the

specified documents and things and have not already been produced.
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22, Documents sufficient to show and all compuierized data containing each
transaction for the licensing or sale of any Nastran product or service for the
period January 1, 1995, to the present. including:

a the date of fransaction,

b. the amount of the transaction,

L. the quantity,

d. the type and durastion of the contract or license,

e. a description of each product or service licensed or sold (including
product aumber or codel,

f. the contract number,

£. the location, including physical address and serial number, of the
comnputer where the software is located or service rendered,

h. the SIC code, trade or industry calegory, and business group of the
customer, and

i. the price paid for each item, including the beginning price, discount,
net price, quantity, and units of usage, and as may be applicable.

RESPONSE: Subject 10 and withoul waiving its General and Specific Objections, MSC wil

produce non-privileged docwments and things responsive to this Specification to the extent that have

not already heen produced.

23, Tor each relevant product or service offered for sale or licensing. all selling
aids and promotional materials and all manuals, including instructiomal and
installation manpals,

RESPONSE: Subject to and without waiving #ts General and Specific Objections, MSC will

produce nen-privileged documents and things responsive to this Specification to the extent thai they

have not ajready been produced.

221-



Dated: December 3, 2001

vith {Bar No. 45844 1)
¢l 0. Skubel {Bar No. 294934)
Michael S. Bocker (Bar No. 447432)
Bradford E. Biegon (Bar No. 453766)
Larissa Paule-Carres (Bar No. 467907
KIRKILAND & ELLIS

655 15™ Street, N.W.

Washington, D.C, 20003

(202) 879-5000 (tel.)

(202) B79-5200 {fax)

Connsel for Respondents,
MSL Sofrware Corporation
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UNMTTEDR STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20530

December 26, 2000
Via Facoimile Transmassion
(202) §79-5200
Marmichae] O. Siubel, Esq.
Kirkland & Fllis
655 Fifteenth Street, NJW,

Washington, DC 20005

Re: MSC. Saftware Corporation
FTC Docket No. 9299

Drear Ms, Skubst:

We received your Decemnber 21, 2001, letter proposing modification of Complaint Counsel’s
First Request for Production of Documents end Things. and the supporting information you sent.
Based ypon this information, and our previous meeting and telephone confersnces, Compiaint
Counsel agree to madify Complaint Counisel’s First Request for Production of Documents and
Things as follows:

1. Specification 9 15 modified at the beginning to read:

All documents relating to any person’s plans retating {a) to any relevant product or
service, and (b) to any product or service compatible with any relevant product or service
{where those plans affected or may affect compatibility with any relevant product, ability
to interface with any rejevant product, cost or diffieulty of switching ameng products,
ease of entry into the market for any relevant product or service, customer utilization of
any relevami product, or the demand for any relevan product), inctuding business plans . .

2. Spectfication 15 is medified 1o read;

Al docuarments relating to any change and modification to any MSC sofiwarc product,
praposed, implementzd, or congiderad by M3C, that affected or could affect the
compatibility of any MSC product to work or interface with any relevant product, or with
any customer’s pre- or post-processor, inmit or output file formats, customers’ ability to
switch among Nastran products, or the cost, time required, ease, or difficulty of switching
from smy Nasitan Product supplied by MSC to any other product.



Marimichae]l Q. Skubel, Egq. Page 2 0f2
December 26, 2001

3. Responsive documients will be produced from MSC customer contract files for all years
since January 1, 1993, for those Nastran custormers who spent more than 525,000 in the ageregate
on MSC products 1o any given year since January 1, 1955, provided, however, that responsive
docuinents must be produced from customer contract files for all customers identified on
Compiaint Counsel’s December 17, 2001, preliminary witness list, and for QAO Corporation and
Hughes Space and Communications Company. This modification applies anly to MSC customer
contract files, and does not apply to TJAT and CSAR customer contract files.

Complaint Counsel see no basis in the information you have provided for further modification of
the Complaint Counsel’s First Request for Production of Documents and Things.

Very truly yours,
KeaonAlels (hr )

Complaint Counsel
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UNITLED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

MSC.SOFTWARE CORPORATION, Ducket No. 9299

A corporation.

R . ™ e

Statement of Karen A. Mills Purseant to 16 C.F.R. § 3.2M40)

Pursuant to 16 C.F.R. § 3.22(1), Karen A. Mills stutes as follows:

L. I am an attorney for the Federal Trade Commission. [ serve as Complaint Counsel
in MSC Software Corporation, Docket No, 9292, I submit this declaration to represent thai I
conferred with Counsel for Respondent, Martmichzel O, Skube] and Bradiosd Biegon, on
December 6, 2001, in person, and with Marimichacl O. Skubel many times between November
21, 2001, axd the present by phane, in a good faith effort to resolve by agreement the issues
raised in Respondent’s objections to Complaint Counsel’s First Request for Production of
Document and Things (hereinafter “the Document Reguest™),

2. On Neovember 21, 2001, Complaint Counsel served on Respondent the Document

Request. Icalled Marimichael Skubel by telephone on this same day and offered to confer at
Respondent’s eartiest convenience, providing a telephone number where T could be reached even

over the Thanksgiving holiday.

3. Respoadeat declined to confer with Complaint Counsel befere filing objections to
the Document Request on December 3, 2001.

4. . After receiving Respandent’s objections to the Document Request, I called
Bradtord Biegon 10 arrange a meeting to confer, and asked that Respondent come to the meeting
prepared to supply documeniaztion for its burden claims, suggestions for limiting the purported
burden, and information needed by Complaint Counsel to assess the cffect of suggested
limitations cn discovery.

3. 1 conferred with Marimichael Skubel and Bradlord Biegon int-person on
Becember 6, 2001, Respondent provided no factual or legal support for most of its general or
specific obiections or its burden clainis, or for its objections to Instructions in the Documsent
Request.

iR Although Coemplaint Counsel and Respondent reached an impasse at the
December 6, 2001 meeting, Complaint Counsel continued to seek and be open to reviewing
additional decumentation of Respondent’s legal and factual support for its objections, fully up



until the filing of this motion.

7. Complaint Counsel offered to consider modifying the Document Request if
Respondent supplied information documenting purported burden claims, and provided
Complaint Counsel with the information needed to design and assess proposed modifications.
Complaint Counsel specified the type of information needed, and worked diligently with
Respondant to determine how Respondent might supply that information.

8. At 4:43 p.m. on December 21, 2001, Respondent (nally supplied information
requested by Complaint Counsel that permitted Complaint Counsel to agree to modily the
Document Request ta satisfy some of the conceras raised by Respondent.

9. Complaint Counsal modified the Document Request in a letter of December 26,
2001,

10, Respondent has not withdrawn any of its wrilten objections, and as to Lhein,
Complaint Counsel and Respondent are at an impasse.

11.  In addition, Respondent has attempted to assert orally additional abjections not
raised in writimg by the Scheduling Order’s deadline for the serving of objections.

12.  Respondent did not object to the production date in the Document Request, but
also did not produce documents by the production date, December 12, 2001, which now has
passed.

13.  Although Respondent has offered to comply with the Document Request, subject
10 its objections, by February 8, 2001, Complaint Counsel have not becn able to secure from
Respondent any commitment that Respondent will comply with the Document Request as written
and modified, or any commitment when it will do so.

K@eﬁ A 4t (2, /y@)

Karen A. Mills /
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

MSC.SOFTWARE CORIF'ORATION, Docket No. 9299

a corporation.

el i T

ORDER GRANTING COMPLAINT COUNSEL’S MOTION TO
COMPEL COMPLIANCE WITH COMPLAINT COUNSEL’S
FIRST REQUEST FOR FRODUCTION OF DOCUM AND THIN

IT IS HEREBY ORDERED that Complaint Counsel's Motion to Compel Compliance with
Complaint Counsel’s First Request for Production of Documents and Things, as modified by
Complaint Counsel’s letter of December 26, 2001, is GRANTED.

Respondent shal] begin compliance with Complaint Counsel's First Request for Production of
Docyments and Things, as modified by Complaint Counsel’s letter of December 26, 2001,
immediately, and continue production on a rolling basis.

Respondent shall comply fully with Complaint Counsel’s First Request for Production of
Docurnenis and Things as modifled by Complaint Counsel’s leticr of December 26, 2001, no
1ater than Januasry 25, 2002

Furthermore, Respondent shall priornitize its rolling production as follows: Respondent shall:

(1) produce responsive docoments by December 28, 2001, from MSC files maiatained by or for
the foltowing individvals: Mr. Beer, Mr. Brown, Mr. Cully, Mr, Curry, Mr. Hart, Mr. Jones, Mr.
Louwers, and Mr. Riordan; (2) produce by Tanuary 3, 2002, all respimstve documents relating 1o
the following customers: Boeing, all NASA centers, Lockheed, GM, Chrysler, and Ford; and

(3) produce by January 3, 2002, all MSC board minutes.

Dated:

D. Michael Chappell
Administrative Law Judge
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- 001 0077
UNITED STATES OF AMERICA 489428
BEFORE FENDFRAL TRADE COMMISSION

)
In the Matfer of }
) Docket No. 9299
MEC.SOFTWARE CORPORATION, }
a vorporation. )
)
COMPLAINT

Pursuant to the provisions of the Federat Trade Commission Act and the Clayton Act, and
by vittue of the anthority vested in it by said Acts, the Federal Trade Commission (hercafter
“Commission”), having reason o believe that M3C.Software Corporation (hereafler “MSC” or
“Respondent”) acquired Universal Analytics Ine. (hereafter “TUJAT”) and Computerized Structural
Anatysis & Research Corporatien (hercafter “CSAR™)} m violatian of Section 7 of the Clayton
Act, as amnended, 15 U.S.C, § 18, and Section 3 of the Federal Trude Comimission Act, as
-amended, 15 U.S.C. § 45, and it appeating to the Commission that & proceeding in respect
thereof would be in the public interest, hercby issues its complaint stating its charges in that

respect as follows:

RESPONDENT MSC.SOFTWARE CORPORATION

1. Respondert is a for-profit corporation organized, existing and doing business
under and by virtee of the laws of the State of Delawarc, with its principal place of business
located at 2 MacArthar Place, Santa Ana, Califormia 92707,

: 2. Respondent had approximately $178 million 1n anmuzl reverne for the fiscal year
ending December 31, 2000, Respondent i3 a developer and supplier of simuistion computer
software, including advanced simulafion software used by the aerospace, automotive and other
manufachmring industries. Respondeit has long offercd an advanced version of a Hnear sireetural
anzalysis eppincering software product called “Nastran.”

3. Respondent is, and at all times relevant herein has been, engaged in corrmerce as
“commerce” iz defined in Section 1 of the Clayton Act, as amended, 13 U.S.C. §12, and isa
corporation whose business i3 in or alfocts cosnmaerce as “commmerce” is defined in Section 4 of
the Federal Trade Commission Act, as amended, 15 US.C. § 44.



THE ACQUISITION OF UNIVERSAL ANALYTICS INC.

4, Prior fo its acqusihion by Respondent, LYAT was a privately-held corporution
crganized, existing and doing business under and by virtue of the laws of the State of California

5. Since before the carly 1970s, UAT had been a developer and suppher of simulation
computer software, including advanced simulation software used by the aemspace, antomotive
and other mannfacturing industries. UAI bad long offered an advanced version of Nastran in
competition with Respondent. :

6. On or about June 24, 1699, Respondent acquired AT for approximately $8.4
million.

THE ACQUISITION OF COMPUTERIZED STRUCTURAL
ANALYSIS & RESEARCEI CORPORATION .

7. Prior to its acquisition by Respondent, CSAR was a privately-held corporation
otganized, existing znd doing business under and by virtue of the laws of the State of Califormia.

&. Since before 1986, CSAR had heen a develaper and supplier of simulation
computer software, including advanced simmulation software used by the aesmspace, automotive
and other manufacturmg industrics. CSAR had long offered an sdvanced version of Nastran in

campetition with Respondent.

9. On or about November 4, 1999, Respondent acquired CSAR for approximately
$10 million.

TRADE AND COMMERCE

1¢.  Developers of new industrial and consumer products may use computer-aided
engineering analysis to simolate and evaluate the robustness of new product designs.

11. Computer stimulations in the product develfopment process typicalty utilize an
analytical method cailed “finite element analysis” {"FEA”). FEA simulates how a structure
would perform in response to 2 defined load. 'With fimite clement analysis, computerized models
of structures are first divided into small elements, which form a finite element model, and then
subjected to computer analysis to simulate the structure’s performance. The sofiware performing
this computer analysis 1s often called a “solver” or “FEA solver.”



12.  FEA solvers have been developed to perform many different iypes of enginecering
analyses.

13.  FEA solvers are differentiated software producis with varying featores and
capabilities. FEA solvers may be differentiated by, among other characteristics, the types of
analyses performed, pnice level, ease of use, speed, size and coinplexity of problems that can be
analyzed, ability to perform systemn-type analysis, availability of complementary software, type of
cutpit and input file format utilized, and computer platform and operating system on which the
solver operates. FEA solvers are also differentiated by their record of reliability.

14. “Nastran” is an FEA solver first developed by the U.S. National Aerorautics and
Space Adminisiration (“NASA™) over 30 years ago to perfortn structural analysis for NASA
projects. In developing Nasiran, NASA wanted a solver to perform a broad range of structura}
analyses and have the capacity (o be lurber developed and enhanced. Aler the imtizl
development of Nastran, NASA released the Nastran source code into the public domrain to ailow
hroader use and commercial dovelopment. NASA registered “Nastran™ as a U.5, trademark in

1976.

15. MSC, UAl and CSAR obtained the public domaim version of Nastran from NASA
and for many years have developed and further enhanced Nastran for licensing to commercial
and povernmment users. Each has vsed the Nastran trademark with permission from NASA, At
the time of Respondent’s acquisitions, the features and capabiiities of each of these three
advanced versioms of Mastran were very similar.

16. The acrospace and antomotive industries began using the advanced versions of
Masgtran in the 1970s for advanced lincar structaral analysis. Nastran has become the standarsi
lingar siractural selver in these indugtrieg, Certain other manufacturing industries also utilize
Mastran for advanced linear structural analysis.

17.  Prnor to Respondenti’s acquisitions, users of the advanced versions of Nastran
offered by MSC, UJAL or CSAR could readily switch between these versions withont substantial
loss of fimctionality because each version offered very simifar features and capabilities,
Differences m functionality discourage switching from advanced versions of Nastran to other
solvers even in response to a significant and nontrvansitory increase in price.

18.  Prior to Respendent’s acquisitions, usess of the advanced versions of Nastran
offered by MSC, UAI, or CSAR could readily switch between these versions relatively quckly
and without spending sigmficant switching cosis and time. The advanced versions of Nagitran
were all derived from the samc MNastran public domain code, offered very similar featurez and
capabilities, and used generaily the same input and output {ile formats. Differences in computer
code, features znd capabilities, and file formats discourage switching from advanced versions of
Nastran to othier solvers even in response to a significant and nontransitory increase in price.



19.  Indestry practices or the requirements of mudti-party development projects
sometimes dictate the nse of advanced versions of Nastran, thereby discouraging substitution
away from advanced versions of Nastran even in response to & significant and nontransitary

Inerease in price.
20. Prior to Respondent’s acquisibions, competition between MSC, UAIT and CSAR

1o license or sell advanced versions of Nastran was direct and vigorous and helped to hold down

prices and to promote product inmovation. Prier te Respondent’s acquisitions, nscrs had
switched and had considered switching between these advanced versions of Nastran in response
to welative changes io price amnd other competitive vanables tneleding preduct featpres,

capabilities, and enhancements.

RELEYANT PRODUCT MARKETS

21.  Omerelevant product market :n which to assess the likely effecis of Respondent’s
agguisilions of TTAT and CSAR is the licensing or sale of arlvanced versions of Wastramn.

22,  Another relcvant product market in which to assess the hkely effects of
Respondent’s acquisitions of UAI and CSAR is the broader market consisting of the licensing or

sale of FEA solvers for advanced linesr structural analysis.

23 Within each of the relevant produet markets, separate markets exist for the
licensing or sale of the relevant product for specific industries or customer categories, in
particular, the acraspace indusiry and the automotive industry.

RELEYANT GEOGRAFPHIC MARKETS

24.  The relevant geographic markets in which to assess the likely effects of
Respondent’s acquisitions of UAT and CSAR are

a. the Urzted States; and

h. the world.

CONCENTRATION

25, Prior to Respondent’s acquisitions, MSC, UAI, and CSAR were the only firros
cempeting iy the licensing or sale of advanced versions of Nastran, M3C was the dominant

competitor with an estimated market share of 90 percent. The remamming share was rourhly splhit
betwern AL and CSAR. The market for advanced versions of Nasiran prior to the acquisitions



was highly concentrated with a Herfindahl-Hirschman Index (“HHI") exceeding 8100, {An HHI
of 1800 characterizes a highly concentrated market.) Respondent’s acquisitions of UAI and
{SAR, together and individuaily, substantially increased that concentration so that the HHI is
now 10,001,

26.  Prior to Respondent’s acqusitions, there were few suppliers competing m the
licensing or sale of FEA solvers for advanced linear structural analysis other than MSC, UAT, and
CSAR. Prior to Respondent’s acquisilions, the market for FEA solvers for advanced linear
strectural analysis was highly concentrated. Respondent’s acquisittons of TTAT and CSAR,
together and individoaily, substantizlty increased that concentration.

CONDITIONS OF ENTRY

27. HEntry into licensing of sale of advanced versions of Nastran would not be timety,
likely, or sufficient to prevent the anticompetitive effects. Entry is difficult becanse of the
substantial cost imd time needed to develop an advanced version of Nastran, validate simulation
mesnits, amd establish a reputation for reliability.

28. Entry mito the licensing or sale of FEA solvers for advanced linear structural
analysis would not be timely, likely, or sufficient to prevent the anticompetitive effects. Enkry is
diflicuit because of the substanttal cost and ime needed to develop 2n FEA golver for advanced
linear structural analysis, validate simulation results, and establish a reputation for reliability,

COUNT I

THE ACQUISITIONS VIOLATE CLAYTON ACT § 7AND FTCACT §5

29 Respondent’s acquisitions of UAT and CSAR, tﬂgeﬁler and individually, have had
or will have the effect of substantially lessentng competition and tending fo create a monopuly in
the relevunl markets by, among other things:

a. elirunating actaal, direct, and substantial cmﬁpeﬁtiun between MSC, UAL
and CSAR, all of which bad the abilify and incentive o compete, and before the acguisitions tid
compete, on price and prodnet development and enhancements;

b. creating or enhancing MSC’s power to Taise prices above a competitive
level or to withheld or delay product development and enhancements, ﬂmmby adversely affecting
price and product innovation; and -

N preventing other suppliers of engineering seftware from acquiring UAF
and CSAR and increasimg competlition.



30.  Absent the relief described in the attached Notice of Contemplated Relief,
Respondent’s acquisitions of UAT and CSAR, together and individoally, wﬂl contimte to cause

the effects on competition identified above,

31.  The cifect of Respondent’s acquisitions of UAI and CSAR, together and
mdividually, may be substamtizlly to lessen competition or fend to create a monopoly in violationr
of Section 7 of the Clayton Act, as amended, 15 U.8.C. § 18, and Section 5 of the FTC Act, as

amended, 15 U.8.C. § 43,

COUNT 11

THE ACQUISITIONS CONSTITUTE UNLAWFLUL
MONGPOLIZATION IN YIOLATION OF FTCACT § 5

32, . The allegations contained in Paragraphs 1 through 28 are repeated and realleged
as though fully set forth here.

33.  Respondent has cbtained or enhanced monopoly power in the markets for
advanced versions of Nastran through the acgeisitions.

34.  Respondent acted willfully te acquire or enhance menopoly power in the markcts
for advanced versions of Nasiran 1hrough the acguisibhons.

35.  Through the acquisitions, Respondent has engaget in unfair methods of
competition in or affecting commerce by monopolizing the markets for advanced versions of
Nastran in vielation of Section 5 of the Federal Trade Commission Act, 15 US.C. § 45.

COUNT L
THE ACQUISITIONS CONSTITUTE AN UNLAWFUL ATTEMPT
TO MONOPOLIZE IN VIOLATION OF FTC ACT G5

36.  The allegations contained in Paragmphs 1 throngh 28 are repeated and reatleged
as though folly set forth here.

37.  Respondemt has engaged in an anftcompetitive cowrse of conduet by willfully
secking to obtain or enhance monopoly power in the markets for advanced versions of Nastran

through the acquisitions.

38.  Respondent acted with a specific intent to manopolize, and to destroy competition
in, the markets for advanced versions of Nastran through the acquisitions.



35,  Atthe time Respondent acquired UAT and CSAR, it had a dangerous probability
of success in monopaizing the markets for advanced versions of Nastran.

40.  Through the acquisihions, Respondent bas engaped in unfair methods of
competition in or affecting commeree by atternpting to monopolize the markets for advanced
versions of Nastrap in violation of Section 5 of the Federal Trade Commission Act, 15 11.5.C.

5 45,

NOTICE

Proceedings on the charges asserted against you in this complaint wilt be held before an
Admimstrative Law Judge (ALY) of the Federal Trade Commission, under Part 3 of the
Commission’s Rules of Practice, 16 C.F.R. Part 3. A copy of Part 3 of the Rules is enclosed

with this complaint.

You may file an answer to this complaint. Any such answer nuist be filed within 20 days
afler service of the complaint on you. Ifyon contest the comptaint’s aflegations of fact, your
answer must concisely state the facts constituting cach ground of defense, and must specifically
admit, deny, expiain, or disclaim knowledge of each fact alleged ip the complaint. You will be
deemed to have admitted any allegations of the complaint that you do nof so answer.

If you elcet not to contest the allegations of fact set forth i the complaint, your answer
shail state that you adnt ali of the material allegations to be true. Such an mnswer will constitute
a wajver of hearings as to the facts alfeged i the complaint and, together with the complaint, will
provide a record basis on which the ALT will file an initial decision containing appropriate
findings and conclusions and an appropriate order dispasing of the proceeding. Such an answer
may, however, reserve the right to submit proposed findings and conclusions and the right to
appeal the imtial decision to the Commission vader Section 3.52 of the Comunission’s Rules of

Practice.

If you do not apswer withir: the specified time, you waive your right to appear zmd contest
the allegaticas of the comptaint. The ALY is then authorized, without further notica to you, to
fink that the facts are as alleged in the complaint and to enter an initial decision and a cease and

desist order.

The ALY will schedule an inihal prehearing scheduling conference to be held not later
than I4 days after the last answer is filed by any party named as 2 respondent in the complaint.
Unless otherwise direcied by the ALY, the scheduling conference and further proceedings will
take place at the Federal Trade Commmission, 600 Pennsylvanta Avenue, N.W,, Washington, D.C.
20580. Rnile 3.21{a) requires 2 meeting of 1be parties” counset as early as practicable before the
preheating scheduling conference, and Rule 3.31(b) oblipates counsel for each party, within 5



days of reeeiving a respondent’s answer, fo make cortain initial disclosures without awaiting a
formal discovery request. '

A hearmg on the compiaint will begin on January 9, 2002, st 10 a.m., in Room 532, or
such other date as determined by the ATJ. At the hearing, vou will have the right to contest the
allegations of the complaint and to show caisc why a cease and desist order should not be

entered against you.

NOTICE OF CONTEMPLATED RELIEF

Should the Commission conclude from the record developed in any adjndicative
proceedings in this matter that the acquisiions of UAT and CSAR violate Section 7 of the
Clayion Act, as amended, or Section 5 of the Federal Trade Commission Act, as amenrded, as
alleged m the complaint, the Commission may order such relief as is supported by the record and

is necessary and appropriate, inchiding but not Himited to;

1. An order to create and divest up to two viable on-going businesses each engaged in the
licensing or sale of an advanced version of Nastran in competition with MSC Nastran fo
up to &wo acquirers acceptable to the Commission, including but not limited to:

a. divesting 2t software, intellectual property, and other assets for the operation of
such businesses, including but not limited to the following for MSC Nastran and
Alt MSC Nastrap applications, features, enhancements, and library functions for
all operating systems and computer platforms: the source code, object libraries,
executable programs, test probicms, test resulis, regression test software,
development support software, trade secrets, trademarks, patents, know-how,
interfaces with complementary software, APIs, manuals, gnides, reports, and other

documentation;

b. facititating the acquirers’ recnintment of Respondent’s employees, including but
not linmted to providing employee fists, personne! files, opportunities to interview
and negotiate with the acguirers, elirinating any restrictions on or disincentives to
accepitng empioyment wilk the acquirers, and providing incentives far such
employees o accepl emplovment with the acquirers;

c. providing Respondent’s customer lists and account information to the acquirers;

d. allowing Respondent’s custormers to tettninate or rescingd contracts or license
agreements and fo deal with the acquirers, including but not fimited to efiminating
any restrictions on or disincentives to terminating or rescinding sich contracts or
license agreements and otherwise refunding or returning  considcration paid in
advance pursiemi o such contracts or license agreemenis;



e firnishing to the acquirers such personnel, mformation, technicat assistance,
advice and raming as are necessary;

f for a defined period of time, maintaining open architecture for MSC Nastran and
all mput and output file formats s¢ that users of M5C Nastran would not be
inpeded or peralized if they switched models, files, or complementary software
to the divested versions af Nastran;

g for a definad pericd of time, not restricting, precluding, or influencing a supplier
of complementary software or services from dealing with the acquirers or the

acquirers’ products;

b. for a defined period of time, supporting fufly the divested versions of Nastran with
Patran and other MSC complementary software products, without charge to the
acquirers and on the same basis as MSC Nastran is supported by Patran and other

MSC complomentary software products; and

i such other or additional relief a5 is necessary to ensure the creation of up to hwvo
viable, competitive, and independent entitics offering advanced versions of
Nastran with the level of features and capabilities offered by MSC.

2 A order to provide prior notice of any acquisitions of firms engaged in the licensing or
sale of advanced versions of Nastran or ather solvers for advanced linear struetural
analysis.

2 Such other or additional relief as is necessary 1o correct or remedy the violattons alleged
in the complont.

WHEREFORE, THE PREMISES CONSIDERED, tha Federal Trade Commission on this
nirtth day af October, 2001, issues its complaint against said Respondent.

By the Commission. Z @&L—/

Donald 8. Clark
Secrotary



CERTIFICATE OF SERVICE

This is to certily that on Decemher 27, 2001, L caused a copy of Complaing Counsel’s
Motion to Compel Compliance with Complaint Counsel’s First Request for Production of

Documents and Things to be served via hand-delivery upor the following persons:

The Homorabie Dv. Michag! Chappel}
Federal Trade Commission

600 Pennsylvania Aveaue, N.W.
Washington, DC 203580

Marimtchael O. Skubei, Exquire
KIRKLANE & ELLIS

655 Fificenth Strect, NW.
Washington, D.C. 20005

{202) 879-3024

Fax (202) 879-5200

Coungel for MSC.Software Corporalicn

97 9!:!_4:1 - }"}".’:*;: y’t7 '1L'H£/;Ffé za.-':"’—

J. Dennis Harcketis
Bureau of Competition
Federa! Trade Commission
Washington, DO, 20580
(2012) 326-2733

Facximile (202) 326-3496




