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Pre-Statement

There are 479 proposed Finding of Fact. NTSP hastried to respond to each proposed finding
by subpart. In the event NTSP hasfailed to respond to a particular subpart, the missing response
should be taken as denying the proposed finding. 1n the event the response to a subpart or proposed
finding differs from the pogition taken by NTSP in its pod-trid briefing, generdly the pogtion taken in
the brief governs.

l. I ntroduction

1. The Federal Trade Commission’s complaint in this matter charges that North Texas Speciaty
Physcians ("NTSP"), an association of Fort Worth area physicians, has engaged in conduct that
violates Section 5 of the Federal Trade Commission Act, 15 U.S.C. §45. See (Complaint of the
Federd Trade Commission, “Complaint”).

Response to Finding No. 1: Admit Complaint so dleges, but deny relevance to disposition

of theissues.

2. The Complaint aleges a horizontal agreement by and through NTSP to set the prices paid by
hedlth plans and other payors for the services of NTSP participating physicians. See (Complaint).

Response to Finding No. 2. Admit Complaint so dleges, but deny relevance to disposition

of theissues.

3. A preponderance of the evidence, the relevant standard here, establishes that NTSP has acted
in and as an unreasonable restraint of trade as dleged in the Complaint.

Response to Finding No. 3: Thisisalegd assertion, not a proper statement of fact. This

statement of fact is aso unsupported by any citationsto evidence. Further, NTSP deniesthat the
evidence established the dlegations of the complaint and addresses this argument in its Post-Trid

Briefing. See North Texas Specidty Physicians Post-Trid Brief and Post-Trid Reply Brief.



4, NTSP restrains trade among its member physicians by acting as a coordinator/agent for
physician price-fixing. In the first instance, its contractua relaions with its physicians establish

rights and forbearances that limit competition between the NTSP collective and member physicians.
See findings 97-104. Second, NTSP and its member physi cians establish consensus minimum prices
for usein negotiating fee-for-service contracts with hedth plans. See findings 105-124. NTSP then
explicitly uses these fixed minimum prices in its negotiations with hedth plans. See findings 125-128.
And finaly, NTSP adopts various anticompetitive practices to reduce the risk that hedth planswill be
able practicably to contract around NTSP, thereby bolstering NTSP s collective bargaining power. See
findings 129-142.

Response to Finding No. 4: Thisisalegd assertion, not a proper statement of fact. This

statement is aso supported solely by other proposed findings that NTSP denies. Further, NTSP denies
that the evidence establishes any of these legd assertions and addresses these argumentsin its Post-
Trid Briefing. See North Texas Specidty Physicians Pogt-Trid Brief and Post-Trid Reply Brief.

Deny characterization of NTSP s participating physicians as“members.” See Response to Finding No.
8.

5. As economic theory would dictate, and as severd hedth plan witnesses have attested, the

effect of NTSP s actions for and with its physiciansisto raise prices of fee-for-service medicine. This
price-fixing conduct is not ancillary to any efficient integration anong NTSP s fee-for-service

phydcians. Seefindings 258-292; 320-394; 226-257.

Response to Finding No. 5: Thisisalega and economic assertion, not a proper proposed

finding. This statement is aso supported soldly by other proposed findings that NTSP denies.  Further,
NTSP denies that the evidence and economic theory establish any of these legd assertions and
addresses these argumentsin its Post-Trid Briefing. See North Texas Specidty Physicians Post-Trid

Brief and Pogt-Trid Reply Brief.

. Juridiction and Related Matters



A. NTSP isMade Up of Member Physicians

6. NTSP was formed in 1995 and operated by physicians to facilitate the physicians contracting
with health plans and other payors for the provison of medica servicesfor afee. (CX0350 at 1 (NTSP
was formed in an attempt to provide a*“ seet at the table of medicd business’); CX1196 (Van Wagner,
08.29.03 Dep. a 12) (“We obvioudy have an objective to affiliate and do contracts, do contracting
with other area HM Os and PPOs.”); CX1182 (Johnson, Dep. at 10-11); CX0311 at 5, 8-10, 14-15;
CX0275 at 30-31).

Response to Finding No. 6: Deny because it mischaracterizes NTSP' s purpose.

(CX0275.004 (“The purpose of [NTSP] isto further any and all purposes permitted under Section
5.01 of the Texas Medica Practice Act and is organized exclusively for charitable, scientific, and
educationa purposes”)). Furthermore, thisfinding is mideading because it does not differentiate
between risk and non-risk contracting activities. NTSP was formed to dlow a

group of specidist physiciansto accept economic risk on medica contracts and participate in the
medical decision-making process. It has since broadened to include, as a secondary activity, non-risk

contracting. (Vance, Tr. 587-88; Wilensky, Tr. 2158-59).

7. NTSP isa corporation, and is controlled by and carries on business for the pecuniary benefit of
its participating physicians, (CX0275 at 7 (each NTSP Board Member must at al times be aphysician
actively engaged in the practice of medicine); CX0275 at 30-31 (NTSP shdl use best efforts to market
itsdlf and its Participating Physicians to payors and to solicit payor offersfor the provison of Covered
Services by Participating Physicians); CX0310 at 1 (dating that NTSP physician’s ability to negotiate
“subgtantialy improved” by NTSP; noting NTSP s discussions with payors “ should lead to contracts
that are more favorable than we would be able to achieve individualy or through other contracting
entities’); CX0195 (“NTSP wishes to avoid having its members experience a Florida fee-for-service
meltdown); CX0159 (noting contractud issues addressed by NTSP include “ maintaining minimum
reimbursement standards for its member physcians’).

Responseto Finding No. 7: Thisisalegal assertion, not a proper proposed finding. NTSP

addresses the legdl argumentsiin its pod-trid briefing. See North Texas Specidty Physicians Post-



Trid Brief and Post-Trid Reply Brief. Further, NTSP denies this Satement as unsupported by the
evidence cited. NTSP s Board members must be practicing physicians because thisis required by
Texaslaw. See Responseto Finding No. 59. The citeto NTSP' s by-laws goes to the
“Responsihilitiesof NTSP,” not NTSP s purpose. NTSP s purposeis st forth in the first section of
NTSP s by-laws. (CX0275.004 (“The purpose of [NTSP] isto further any and al purposes permitted
under Section 5.01 of the Texas Medica Practice Act and is organized exclusively for charitable,
scientific, and educationa purposes.”)). CX 310 is quoted accurately, but makes no mention of
pecuniary benefits to physcians. NTSP deniesthat itisa*corporation” under the FTC' s definition.
Deny characterization of NTSP s participating physcians as“members.” See Response to Finding No.
8.

8. NTSP s paticipating physicians are “members’ of NTSP. (Van Wagner, Tr. 1492 (NTSP
often refersto its physicians as members); see e.g. CX 1178 (Hollander, Dep. at 21-24, 34) (NTSP
physicians attend generd “ membership” meetings, pay dues and elect NTSP s Board); see, e.g.,
Vance, Tr. 592, 595-596, 615-616; Deas, Tr. 2527-2528; C0276; CX0319; CX0321; CX0945

(referring to NTSP physicians as members))

Responseto Finding No. 8: Thisisalega assertion, not a proper proposed finding. Further,

NTSP denies this statement as unsupported by the evidence cited. NTSP isamemberless
organization. (Van Wagner, Tr. 490; RX 1675; RX 1676 (articles of incorporation)). Infact, NTSP's
bylaws state that NTSP has no members —* Section 2.1: No Members. Physicians contracting to
perform services for or on behdf of the corporation shdl be Participating Physiciansonly.” (CX
275.005). NTSP and its participating physician’s colloquia use of the word “members’ does not

edtablish that NTSP has “members’ aslegdly defined inthe FTC Act. Van Wagner’ s cited testimony



actudly states that NTSP does not consder their participating physicians to be “members’ as defined
by the 501(a) charter. (Van Wagner, Tr. 1492-93). NTSP addresses the lega arguments concerning
the legd definition of "member” in its pogt-trid briefing. See North Texas Specidty Physcians Post-

Trid Brief and Pogt-Trid Reply Brief.

B. NTSPisEngaged in, and its Acts and Practices Affect, I nter state Commer ce

0. NTSP affects and does business in interstate commerce. (CX1187 (McCalum, Dep. a 162-
168); CX1199 (Vance, Dep. at 297, 300-301) (NTSP members provide medical servicesto patients
from outside the state of Texas, and purchase md practice insurance from out-of-state carriers.);
CX1195 (Van Wagner, 01.20.04 Dep. at 77); CX 1187 (McCallum, Dep. at 162-166); CX1177
(Grant, Dep. at 115-116); CX1199 (Vance, Dep. at 299-301) (NTSP and its members make
substantial purchases from vendors located outside the state of Texas.)). NTSP members also accept
payments from the United States Government through the nationwide Medicare and Medicad
programs. (CX1177 (Grant, Dep. at 116-117); CX1178 (Hollander, Dep. a 163); CX1187
(McCdlum, Dep. a 165-166); CX1199 (Vance, Dep. a 298) (NTSP member physicians recruit
physicians from outsde of Texasto join their own practices)).

Response to Finding No. 9: Thisisalegd assertion, not a proper proposed finding. Further,

deny. The chalenged conduct of NTSP is not busnessin interstate commerce and does not affect
interstate commerce. NTSP s non-risk contracts and refusals to deal aso do not related to the
evidence cited. Deny that conduct of physiciansis attributable to NTSP. See North Texas Specidty
Physcians Pogt-Trid Brief at 36-38. Deny to extent the proposed finding uses the term "member”
differently than NTSP switnessestetified. The term "member” has various meanings, both colloquid
and legd, and any proposed finding should define that term cong stent with the testimony given. See
Response to Finding No. 8.

10. NTSP s contracting practices have an effect on nationa and out-of-state costs of hedth care.
(Roberts, Tr. 474; Quirk, Tr. 248; Grizzle, Tr. 667, 715) (NTSP has business relationships with Aetna,



CIGNA and United, national health plans with out-of-state headquarters); (Roberts, Tr. 476; Quirk,
Tr. 253-254; Grizzle, Tr. 681-682) (These hedth plans dl provide health coverage to multi-state
employers, including those with sgnificant number of covered livesin the Fort Worth area); see e.g.,
CX1063 (listing United Hedlthcare s national customers); (Roberts, Tr. 476-477; Quirk, Tr. 253-254;
Grizzle, Tr. 681-682) (The cogts these hedlth plansincur in the Fort Worth area affect their pricing of
hedlth coverage out-of-gtate nationdly).

Response to Finding No. 10: Deny. NTSP's contracting practices do not affect nationa and

out-of-state costs of health care. See Response to Finding No. 9; see also North Texas Specialty
Physcians Podt-Triad Brief at 36-38. Deny aso as unsupported by sufficient evidence. The fact that
Aetna s headquarters are located in Connecticut does not demondtrate that NTSP s activities have an
effect on nationd hedthcare costs. (Roberts, Tr. 474). The same is true with respect to the United
Hedthcare s headquarters and Cigna s heedquarters. (Quirk, Tr. 248; Grizzle, Tr. 667, 715). Findly,
the United HedthCare' s nationd customer list cited does not prove NTSP s activities effect interstate
commerce. The document contains 99% Texas employers (only two employers on the list are outsde
of Texas), and many of the employersliged are Texas municipdities, which typicaly do not employ

people outside of Texas. (CX1063).

[11.  Background: Expert and Other Testimony on the Health Care Industry, NTSP, and
Health Carein Fort Worth

A. Expert Testimony
11. Expert andyss and vauable ingght into the hedlth care industry and economics was provided
by Dr. Lawrence Peter Casalino and Dr. H.E. Frech. (Frech, Tr. 1261-1453; Casdlino, Tr. 2779-
2950).

Responseto Finding No. 11: Thisalegd assertion, not a proper proposed finding. Further,

NTSP denies as unsupported by the evidence cited, which is the entire testimony of Drs. Casdino and



Frech. Dr. Frech offered no opinion on the relevant market and did not perform any concentration
ratios and andysis or any entry analyss. (Frech, Tr. 1393-94). Dr. Frech did not look at elasticity and
subgtitution in the market. (Frech, Tr. 1436). Dr. Frech did not study which physician specidties
would share a product market. (Frech, Tr. 1424-25). Dr. Frech did not look at any cost data for
North Texas, did no andyss of cost increases, never considered totd medical expense, and never
looked at physician utilization. (Frech, Tr. 1416-17, 1421). Dr. Frech did not compare NTSP s rates
to the rates of other IPAs. (Frech, Tr. 1440, 1448). Infact, Dr. Frech did not review any data
beyond looking at the report of Respondent’ s expert, Dr. Maness. (Frech, Tr. 1358-59, 1414-15).
Dr. Frech had no opinion on the comparative data presented by NTSP. (Frech, Tr. 1357-62). Dr.
Frech did not attend any NTSP meetings, did not study how much of physician revenue was related to
contractsinvolving NTSP, and did not have a specific understlanding of what payor offers were
covered by NTSP s Physician Participation Agreement. (Frech, Tr. 1412, 1432-33, 1366-67). Dr.
Frech looked at only alimited sample of payor contracts and formulated his opinion without looking at
payor testimony, athough he has seen that testimony now. (Frech, Tr. 1388-89, 1357). Dr. Casdino
has no experience in the Texas hedthcare market (Casalino, Tr. 2881-83). Dr. Casdino’sresearch
and knowledge apply solely to the distinctive hedthcare market in Cdiforniaand are therefore irrdlevant
to NTSP s activities. (Casdino, Tr. 2881-83). Dr. Casalino isnot an economist, and he admits that he
is not an expert in analyzing quantitative data. (Casdino, Tr. 2879; 2884-86). Therefore Drs. Frech
and Casdlino did not provide expert andysis and vauable ingght into the hedth care industry or

economics relevant to this proceeding.



12. Dr. H. E. Frechisaprofessor of Economics at the University of Cdifornia, Santa Barbara. He
isaso an adjunct professor at Sciences Politique De Paris, an adjunct scholar a the American
Enterprise Indtitute, and an affiliate of the Law and Economics Consulting Group. (Frech, Tr. 1261-
1262).

Response to Finding No. 12: Admit, but deny relevance to NTSP s activities or the

disposition of theissuesin this proceeding. See Responses to Findings Nos. 11-17.

13.  Asaprofessor a University of Caifornia, Santa Barbara, Dr. Frech teaches and conducts
research relating to the application of the principles of industrid organization to the hedth care industry.
(Frech, Tr. 1263-1264) Dr. Frech has published numerous articles relating to the industrial
organization of hedth carein peer-reviewed journas, and is the author of Competition and Monopoly
in Hedth Care. (Frech, Tr. 1264-1275, Frech, Tr. 1276 (Dr. Frech hastestified as an expert in
previous health care antitrust cases, for both plaintiffs and defendants.)).

Response to Finding No. 13: Admit, but deny relevance to NTSP s activities or the

disposition of theissuesin this proceeding. See Responsesto Findings Nos. 11-17.

14. Dr. Frech’ stestimony has explained why economic principles predict that the practices of
NTSP and its member physicians are likely to produce anticompetitive effects, including higher prices
for medicd care. (Seefindings 103, 104, 114, 116, 119, 122-124, 137, 140, 423, 477, 478).

Responseto Finding No. 14: Thisisalega assartion, not a proper proposed finding.

Further, NTSP denies this statement. This statement is aso supported solely by proposed findings that
NTSP denies. Dr. Frech’s testimony and the other evidence does not support this statement. See
NTSP s Responses to Findings Nos. 11, 103-04, 114, 116, 119, 122-24, 137, 140, 423, 477-78.
NTSP addresses the relevant legd argumentsiin its podt-trid briefing. See North Texas Speciaty
Physcians Pogt-Trid Brief and Post-Trid Reply Brief. Deny to extent the proposed finding uses the

term”"member” differently than NTSP switnesses tedtified to. The term "member” has various



meanings, both colloquid and legd, and any proposed finding should define that term consistent with

the testimony given. See Response to Finding No. 8.

15. In addition, Dr. Frech explained that their practices have, in fact, produced such effects. (See
findings 103, 104, 114, 116, 121, 122, 140, 142).

Response to Finding No. 15: Thisisalegd assertion, not a proper proposed finding.

Further, NTSP denies this statement. This statement is adso supported soldly by proposed findings that
NTSP denies. Dr. Frech’'s testimony and the other evidence does not support this statement. See
NTSP s Responses to Findings Nos. 11, 103-04, 114, 116, 121-22, 140, 142. NTSP addressesthe
rdlevant legd argumentsin its podt-trid briefing. See North Texas Specidty Physicians Post-Trid Brief
and Post-Tria Reply Brief.

16. In hisandysis of NTSP, Dr. Frech has focused on the competitive implications of NTSP's
contracting behavior. To formulate his andys's, Dr. Frech has reviewed substantidly dl transcripts,
court filings, countless documents produced by NTSP and third parties, and interviewed severa hedth
plans and Fort Worth employers. (Frech, Tr. 1276-1278; 1395). Dr. Frech used his standard
research methodologies in his andysis of NTSP, except to the extent that litigation gives greater
documentary access than academic research. (Frech, Tr. 1278-1279).

Response to Finding No. 16: Deny first and third sentences. See NTSP s Responseto

Finding No. 11. Deny second sentence as overbroad and incomplete. Dr. Frech did not review
“subgtantidly dl transcripts’ to formulate his analyss because Dr. Frech had not reviewed the payors
deposition transcripts, taken under oath, at the time he conducted his andyss. (Frech, Tr. 1357).

Moreover, the term “countless’ is vague and unquantifiable.



17. Dr. Frech’s experience, the congderable breadth of inquiry he undertook prior to formulating
his opinion, the darity of his andys's, and the conastency of his findings with the documentary record
here, dl indicate that Professor Frech’s opinions in this matter are entitled to substantial weight.

Response to Finding No. 17: Deny. Thisisalegd assertion, not a proposed finding.

Further, this statement is unsupported by any citationsto evidence. Dr. Frech did not review the
payors deposition transcripts, taken under oath, a the time he conducted his andyss. (Frech, Tr.
1357). NTSP addressesthe rdlevant legd argumentsin its post-trid briefing. See North Texas
Specidty Physicians Pogt-Trid Brief and Post-Trid Reply Brief. However, many of Dr. Frech's
admissons are entitled to great weight. See, e.g., Responses to Findings Nos. 103, 104, 119, 136,
144,

18. Dr. Lawrence Peter Casdlino is an assstant professor in the Department of Health Studies at
the University of Chicago Medica School. He has held this position since 2000. (CX1150 at 33;

Casdlino, Tr. 2779).

Responseto Finding No. 18:  Admit, but deny rdlevance to NTSP s activities or the

disposition of issuesin this proceeding. See Responses to Findings Nos. 11, 19-23.

19. Dr. Casdino obtained aB.A. degree in Philosophy from Boston College in 1970; aM.D.
degree from the Univeraty of Cdifornia, San Francisco in 1979; a Masters degree in Public Hedth
from the University of Cdifornia, Berkeley in 1992; and a Ph.D. degree in Hedlth Service Research
from the University of Cdifornia, Berkdley in 1997. His specidty areafor his Ph.D. was organizationd
sociology and his dissertation researched how medical groups and 1PAs affect the quality and cost of
physician services. (CX1150 at 33; Casdino, Tr. 2779-2780).

Response to Finding No. 19:  Admit, but deny relevance to NTSP s activities or the

disposition of issuesin this proceeding.

20. Dr. Casdino practiced medicine privatey for about 20 years as afamily practice physcian.
During thistime, Dr. Casdino had some respongbilities for managing his own medicd group of five to

10



nine physicians and served on the board of directors of one of the IPAs in which his medica group
participated. (CX1150 at 42; Casdlino, Tr. 2781-2785).

Responseto Finding No. 20:  Admit, but deny asincomplete and asto rdlevanceto NTSP's

activities or the digposition of issuesin this proceeding. For example, Dr. Casdino has limited
experience with payors and IPAs. (Casalino, Tr. 2784, 2893, 2881-83). Likewise, he hasno
experience in the Texas hedthcare market (Casdlino, Tr. 2881-83). Dr. Casdlino’s research and
knowledge apply solely to the didtinctive hedthcare market in Cdiforniaand are therefore irrdlevant to
NTSP sactivities. (Casdlino, Tr. 2881-83).

21.  Asaprofessor a the University of Chicago, Dr. Casalino teaches and conducts research
relating to how the various forms of physician organizations affect the quality and cost of physician
sarvices. Theresearch is nationd in scope and is published in peer-reviewed journds. (CX1150 at

34-37; Casalino, Tr. 2785-89; 2941-42).

Responseto Finding No. 21:  Admit, but deny asincomplete and asto rdlevanceto NTSP's

activities or the digpogtion of issuesin this proceeding. See Response to Finding No. 20. Additiondly,
Dr. Casdino admits that he has *not analyzed the numbers or generated any new andyses’ reativeto
this case because “that is not [Dr. Casalino’s] area of expertise.” (Casdlino, Tr. 2885-86) See also
NTSP Response to Finding No. 20.

22. In the course of his research, Dr. Casdino evauates quantitative andyses of the cost and
quality of physician services. Although he does not persondly perform the technical datistica
adjustments required to make comparisons of costs and quality between different patient

populations, heis very familiar with the demographic parameters of these adjustments. (CX1150 at
34-37; Casalino, Tr. 2821-2825).

Response to Finding No. 22: Deny. Dr. Casdino isnot an economist. (Casalino, Tr.

2879). Dr. Casdino admitsthat he does not anadyze numbers or generate analyses because heis not

11



an expert in running data. (Casdlino, Tr. 2885-86). Furthermore, because Dr. Casdino is not qudified
to make population adjustments, his “familiarity with the demographic parameters’ isirrdevant to any
determination he makes regarding NTSP s activities. (Casalino, Tr. 2884 (“1 am absolutely not an
expert a the technica aspects of making populaion adjustments’)). Findly, what limited expertise he
possesses in evauating the cost and qudity of physician servicesis not gpplicable to the Texas market

in which NTSP operates. (Casalino, Tr. 2879-80; 2881-82).

23. In hisandysis of NTSP, Dr. Casdino has focused on NTSP s objectives of clinicd integration,
quality improvement, and cost control, as well as the necessity of NTSP negotiating collectively with
hedlth plans to achieve these objectives. To complete hisandys's, Dr. Casalino has reviewed
documents produced by NTSP and third parties; conducted e ectronic searches through these
documents; and read deposition transcripts, expert reports, and tria transcripts. (Casdino, Tr. 2790-
2791). Dr. Casdino used his standard research methodologies in his andysis of NTSP, except to the
extent that litigation gives more documentary access than does academic research. (Casalino, Tr.
2791).

Response to Finding No. 23: Deny asincomplete. Dr. Casaino has never observed

NTSP sor any North Texas payor’s contracting patterns nor has he inquired as to which payor
contracts NTSP s participating physicians enter. (Casalino, Tr. 2879-80 (Dr. Casdino testifies that
such information is outsde the scope of hisreport)). Dr. Casaino has never been to an NTSP mesting.
(Casdino, Tr. 2897). Although Dr. Casdino testified that he reviewed documents and used his
standard research methodol ogies, he admits that he has not andlyzed any numbers or generated any

new analyses based on the information he reviewed; therefore, his opinion is not quantifiable.

B. Organization of and Contracting By Physician Practices

12



24. Physicians often organize their practices into medica groups, which operate as single integrated
entities having a single CEO, office manager and saff, and balance sheet. Physicians practicing through
amedicd group may be owners or employees of the group. (Casalino, Tr. 2795-96).

Responseto Finding No. 24: Admit.

25. Physicians and medica groups often contract with hedth plansin order to increase the volume
of patients available to them. (Frech, Tr. 1288-1289).

Response to Finding No. 25: Admit.

26.  Competing physicians and medica groups sometimes enter into arrangements with one another
to form independent practice associations, known as IPAs. |PAs are looser combinations of medical
groups formed for the purpose of negotiating contracts with managed care hedth plans. (Casdino, Tr.
2796; Frech, Tr. 1292).

Response to Finding No. 26: Admit first sentence, but deny relevanceto NTSP. NTSP

was formed to enter into risk contracts and the participating physicians contracted with NTSP for that
purpose. See Response to Finding No. 6. Deny second sentence. NTSPisan IPA formed for the
purposes of furthering “any and all purposes permitted under Section 5.01 of the Texas Medica
Practice Act and is organized exclusively for charitable, scientific, and educationd purposes.”
(CX0275.004). NTSP does negotiate risk contracts with health plans, but NTSP does not negotiate
economic terms of non-risk contracts. See Response to Finding No. 53.

27. IPAs, including NTSP, lack direct authority to control the practices of their member physicians.
(Casdlino, Tr. 2799-2800).

Response to Finding No. 27: Deny. NTSP can and does contrdl its participating physicians

on risk contracts. Deny to extent the proposed finding uses the term”"member” differently than NTSP's

witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
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proposed finding should define that term congstent with the testimony given. See Response to Finding
No. 8.

28. Physicians and their contracting organizations, whether medica groups or IPAS, often reduce
prices to hedth plansin return for the increased patient volume resulting from a hedlth plan’s steering of

patients to physicians who participate in the hedlth plan’s network. (Frech, Tr. 1288-1289).

Response to Finding No. 28: Deny as unsupported by sufficient evidence and irrdevant to

NTSP s activities or the diposition of the issuesin this proceeding. Dr. Frech considered no cost data
in North Texas (Frech, Tr. 1421) and did not compare NTSP srates to the rates of other IPAS.
(Frech, Tr. 1440, 1448). And there is no cited testimony of physicians, physician groups, IPAS, or
hedlth plans to support this statement. NTSP has no authority to reduce prices on non-risk contracts.
See Response to Finding No. 60.  Deny to extent the proposed finding uses the term”member”
differently than NTSP switnesses tedtified to. The term "member” has various meanings, both
colloquid and legd, and any proposed finding should define that term consistent with the testimony
given. See Response to Finding No. 8.

29. In generd, this form of competition benefits consumers by, among other things, leading to lower
prices. (Frech, Tr. 1289, 1291-1292).

Response to Finding No. 29: Deny as unsupported by sufficient evidence and irrdevant to

NTSP s activities or the disposition of theissuesin this proceeding. While this satement may be
generdly true, thereis no evidence to support now it applies to the North Texas area. See Response to
Finding No. 28. This statement aso ignores the concept of total medical expense. See Response to

Finding No. 11.

14



30. Lower pricesfor physcian services may enable employers to offer hedlth care benefits or
increased hedlth care benefits to employees and may result in lower co-payments and deductibles
for employees and other covered persons. (Frech, Tr. 1291-1292).

Response to Finding No. 30: Admit as an abstract proposition, but deny as unsupported by

sufficient evidence concerning the digposition of the issuesin this proceeding. Thereisno cited
testimony of physicians, employers, or hedlth plans to support this satement. See Response to Finding
No. 28. The proposed finding aso ignores the concept of total medica expense.

3L Hedth plans, thereby, can assst consumers in obtaining competitive pricing for physician
sarvices aswdll asin the search for and sdection of physician providers. (Frech, Tr. 1281-1282).

Response to Finding No. 31: Admit as an abstract proposition, but deny as unsupported by

sufficient evidence concerning the disposition of the issuesin this proceeding. Thereisno cited
testimony of physicians, employers, or hedlth plans to support this satement. See Response to Finding

No. 28.

C. Health CareInsurance and Managed Care

32. Higtoricdly, most hedth care insurance coverage was indemnity insurance. The prevaence of
indemnity insurance skewed incentivesin such away that consumers often neither sought to reduce
price by seeking lower-priced providers nor quantity by seeking to avoid over-utilization. (Frech, Tr.
1282-1283).

Response to Finding No. 32: Admit.

33. Managed care was introduced to address these deficiencies and control the cost of hedth care
services through hedlth plan contracting with physicians, control of utilization, and management of care.
(Frech, Tr. 1282-1284, 1289).

Response to Finding No. 33: Admit.
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34. One form of managed care is the Hedth Maintenance Organization (“HMQ”). HMOs
generdly feature smal provider panels, low co-payments for patients, broad administrative controls to
limit utilization, with no coverage for patients who choose providers outside the network. (Frech, Tr.
1283-1284).

Responseto Finding No. 34: Admit.

35. HMO contracts can involve avariety of physician compensation structures. In some ingtances,
participating physicians are paid a stated fee for each service rendered. This compensation structure is
referred to as fee-for-service. (Modey, Tr. 131-132).

Response to Finding No. 35: Admit.

36. Hedlth plans that contract with physicians on afee-for-service basis often do so based on a
stated percentage of the “Medicare RBRVS’ fee schedule, which provides reimbursement rates for a
large number of specific procedures. (Frech, Tr. 1286; Modey, Tr. 137; Grizzle, Tr. 692-693).

Response to Finding No. 36: Admit.

37.  TheMedicare RBRV S fee schedule refers to Medicare' s Resource Based Relative Vaue
Sysem (“RBRVS’), a system developed by the United States Centers for Medicare and Medicaid
Services to determine the amount to pay physicians for each service rendered to Medicare patients.
(CX1204; see Complaint).

Responseto Finding No. 37: Admit.

38. The RBRV S establishes weighted values for each medica procedure, such that the gpplication
of apercentage multiplier (such as 100% for Medicare itself), enables one to determine the fees for
thousands of different services amultaneoudy. (CX1204; Frech, Tr. 1286).

Responseto Finding No. 38: Admit.

39. Fee-for-service rembursement arrangements do not provide a physician with any incentive to
contral the utilization of or enhance cooperation with other physicians with whom the physician
competes. (Frech, Tr. 1345-1346).

Response to Finding No. 39: Deny. Fee-for-service reimbursement arrangements can

include risk provisons that provide physicians with incentives to control utilization and enhance

cooperation. NTSP has fee-for-service contracts that include such provisons. See Response to
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Finding No. 46. Further, Complaint Counsd admits that “ shifting financid risk to physcians dso can
be accomplished by paying a physician or physicians on afee-for-service bass, but withholding a part
of the payment....” See Complaint Counsal Proposed Finding No. 43.

40. In other instances, physicians participating in an HMO are paid (or share) a stated per patient,
per month fee, irrepective of the quantity of servicesrendered. Thisisreferred to as a capitation

agreement. (Frech, Tr. 1293; Modey, Tr. 131-132; Wilensky, Tr. 2177- 2178).

Response to Finding No. 40: Admit asagenera propostion.

41.  Capitation agreements shift the risk of overutilization of medical servicesto the capitated
physician or physicians. Physcians respond to capitation and other incentive systems by modifying their
utilization and other practice patterns asincented. (Frech, Tr. 1293-94; Casdino, Tr. 2811; Lovelady,
Tr. 2637-38).

Response to Finding No. 41: Admit as agenerd propogtion.

42.  When capitation is made to a physcian organization rather than to individua physicians, the
arrangement gives the physiciansin the organization the incentive to cooperate to control costs. (Frech,
Tr. 1294; Lovelady, Tr. 2637-38).

Responseto Finding No. 42: Admit.

43. Shifting financid risk to physcians dso can be accomplished by paying a physician or
physicians on afee-for-service basis, but withholding part of the payment unless the contracting
physicians meet or exceed certain utilization management gods. (Frech, Tr. 1294-1295; Modey, Tr.
132-133).

Response to Finding No. 43: Admit.

44.  To effectively encourage cooperation, collaboration, and interdependence among members of
an |PA, the sze of the withhold payable on the IPA’ s accomplishment of utilization management gods
must be in the range of 25 to 30% of the total fee-for-service reimbursement amount. (Frech, Tr.
1296-1297).

Response to Finding No. 44: Deny. Withholds are arisk arrangement, and other testimony

supports the idea that alesser percentage of withhold can effectively encourage cooperation,
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collaboration, and interdependence among members of an IPA. (Modey, Tr. 132-33; Frech, Tr.

1398; Van Wagner, Tr. 1605-06, 1608-11; Lovelady, Tr. 2641-43; Maness, Tr. 2055 (typica
withhold range is 5-15%)). Deny to extent the proposed finding uses the term”"member” differently than
NTSP switnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and
any proposed finding should define that term congstent with the testimony given. See Response to
Finding No. 8.

45. A lesstightly controlled form of managed care is the Preferred Provider Organization (* PPO”).
Rdative to HMOs, PPOs generdly involve fewer administrative controls and higher patient co-
paymentsto limit utilization, but larger physician pandls and greater access to out-of-network

physicians, abeit at areduced rate of reimbursement. (Frech, Tr. 1283-1284).

Response to Finding No. 45: Admit asagenerd propostion.

46. PPOs contract with physicians under fee-for-service reimbursement arrangements (Modey, Tr.
137), which are by definition non-risk bearing. (CX1177 (Grant, Dep. at 78); CX1198 (Vance, Dep.
at 36)).

Response to Finding No. 46: Deny. Fee-for-service reimbursement arrangements can

include provisions for withholds, bonuses, and other pay-for-performance provisons that make the fee-
for-service reimbursement arrangement arisk contract. (Quirk, Tr. 255; Modey, Tr. 132-33, 206;
Frech, Tr. 1398-99; Van Wagner, Tr. 1605-06, 1608-11, 1758-59, 1761; Lovelady, Tr. 2641-44).
Further, Complaint Counsel admits that “ shifting financid risk to physicians dso can be accomplished
by paying a physician or physicians on afee-for-service bass, but withholding a part of the payment...
" See Complaint Counsel Proposed Finding No. 43.

47.  When prices for HMOs and PPOs are roughly comparable, consumers prefer PPOs because
they permit greater patient choice of physcians, through larger pands and the extenson of benefits
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outside of the network. (Modey, Tr. 133-134; Jagmin, Tr. 972).

Response to Finding No. 47: Deny asvague and irrdlevant. It is unclear whether Mr.

Modey' s testimony applies to employers or employees as the consumers or which prices are
comparable. The pricesfor HMOs and PPOs are not necessarily even roughly comparable, and the
price to patients can vary because of co-pays, etc. Dr. Jagmin’stestimony does not support this
Satement.

48.  When buying hedth coverage, employers look for networksthet include dl of the tertiary care
hospitdsin an area, mogt of the other hospitals within the area, and abroad sdection of physiciansin
the locae, including awide selection of specidists within each specidty. (Jagmin, Tr. 972, 1102-1103;

Quirk, Tr. 270-272, 275-276).

Response to Finding No. 48: Deny as unsupported by proper employer testimony and

vague as to the effect of differencesin totd medica expenses, qudity, and other factors.

49, Hedlth plans respond by trying to assemble and market apand of physicians that will satisfy
employers preferencesfor greater accessto awide array of conveniently located physcians, without
compromising the overall cost of care. (Quirk, Tr. 270-272; Jagmin, Tr. 972); see also findings 14,
156, 296.

Response to Finding No. 49: Deny as unsupported by proper employer testimony and

vague as to the effect of differencesin total medica expense, qudity, and other factors. NTSP has
aso denied the findings of fact cited in support.

D. NTSP
50. NTSPisan IPA located in Fort Worth, Texas. It is organized as a non-profit corporation under
the laws of the State of Texas. (Van Wagner Tr. 1297, 1489-1491; CX1196 (Van Wagner, 08.29.03
Dep. at 8)).

Responseto Finding No. 50: Admit.
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51. NTSP has gpproximately 600 participating physicians, of whom about 130 are primary care
physicians (the remainder being specidists of various kinds). (CX1196 (Van Wagner, 08.29.03 Dep.
at 12); CX1204).

Response to Finding No. 51: Deny. In 2003, NTSP had approximately 575

participating physicians. Currently, NTSP has only 480 physicians. (Van Wagner, Tr. 1510, 1518).

52.  Approximately 85-88% of NTSP' s member physicians are located in Tarrant County, with the
majority located in Fort Worth. (Van Wagner, Tr. 1471; CX1196 (Van Wagner, 08.29.03 Dep. at
15-16)).

Response to Finding No. 52:  Admit, but incomplete. NTSP has participating physciansin

eight counties in and around the Metroplex. (Van Wagner, Tr. 1469-70). Many of NTSP's
participating physicians and physician groups have more than one office, with some offices located
outside of Tarrant County. (Van Wagner, Tr. 1470; Lonergan, Tr. 2710). Further, Dr. Van Wagner's
cited depogition testimony indicates that her estimate of percentages takes into account physicians
located in Fort Worth and the Mid-Cities, which includes portions of Dalas County and Tarrant
County. Deny to extent the proposed finding uses the term”"member” differently than NTSP s witnesses
tedtified to. Theterm "member” has various meanings, both colloquia and legd, and any proposed
finding should define that term congstent with the testimony given. See Response to Finding No. 8.

53. NTSP s primary purpose and actions are the negotiation of contracts, including fee
arrangements, with hedlth plans for and on behaf of its 600 member physicians. (CX0350 (NTSP was
darted “to provide a seet at the table of medica businessfor the individua physiciansin Fort Worth. . .
. NTSP through PPO and risk contracts, has provided a consstent premium fee-for-service
reimbursement to the members when compared with any other contracting source.”); CX1182

(Johnson, Dep. at 10-11); CX1196 (Van Wagner, 08.29.03 Dep. at 11, 12); CX0311 at 5, 8-10, 14-
15).

Response to Finding No. 53: Deny. NTSP's primary purpose is stated in its * Statement of
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Purpose’ on thefirst page of the NTSP By-laws. NTSP s statement of purpose says nothing about the
“negotiation of contracts’ or “fee arrangements, with hedth plans” (CX0275.004 (“The purpose of
[NTSP] isto further any and all purposes permitted under Section 5.01A of the Texas Medica
Practice Act and is organized exclusively for charitable, scientific, and educational purposes.”)
(emphasis added). None of the citations listed mention NTSP' s “primary purpose and actions.”
Further, NTSP does not negotiate fee arrangements on non-risk contracts. NTSP is unable to conduct
and does not conduct any binding negotiation on behdf of physicians on non-risk contracts.
(Palmisano, Tr. 1240; Van Wagner, Tr. 1777; Deas, Tr. 2605). On non-risk contracts, NTSP only
negotiates non-economic terms. (Vance, Tr. 595; Van Wagner, Tr. 1636-37). Theterm "negotiate’
has various meanings, both colloquid and legd, and any proposed finding should define that term
consstent with testimony given. See Merriam-Webster available at http:/mww.m-w.com/cgi-
bin/dictionary ?book=Dictionary& va=negotiate. ("(1) intrangtive senses: to confer with another so asto
arive a the settlement of some matter; (2) trangtive senses: @) to ded with -- some matter or affair that
requires ability for its successful handling, manage; b)to arrange for or bring about through conference,
discusson, and compromise.). When NTSP uses the terms “negotiate” or “negotiation” relating to a
non-risk contract, they apply only to the non-economic terms of the contract. (Van Wagner, Tr. 1775
76, 1779-80). In 2003, NTSP had approximately 575 participating physicians. Currently, NTSP has
only 480 physicians. See Responseto Finding No. 51.

54. NTSP originaly focused on negotiating shared-risk contracting with health plans, but asthe
market moved away from risk-sharing arrangements NTSP increasingly sought to negotiate (and

negotiated) fee-for-service contracts. (CX0195 (In “an environment where payors were moving to a
fee-for-service gpproach,” NTSP “wished to avoid its members experiencing a fee-for-service
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meltdown”). See also (CX0083 a 3 (NTSP Board acknowledges that “risk busnessisa smal part of
the business’ and concludes that NTSP s “focus should center on how to benefit members on fee-for-
service contracts as well.”)).

Response to Finding No. 54: Admit first clause. Deny remainder. Deny response to extent

the proposed finding uses the term"negotiate’ differently than NTSP s witnesses tedtified to. The term
"negotiate’ has various meanings, both colloquid and legd, and any proposed finding should define that
term consgtent with tesimony given. See Response to Finding No. 53. Deny to extent the proposed
finding uses the term"member” differently than NTSP s witnesses tedtified to. The term "member” has
various meanings, both colloquid and legd, and any proposed finding should define that term congstent
with the testimony given. See Response to Finding No. 8.

55. In 2001, NTSP accepted risk on only approximately 32,000 lives. (CX0616 at 2 (NTSP
takes professional risk on gpproximately 20,000 commercid and 12,000 Medicare lives); CX1197).

Response to Finding No. 55: Admit.

56. NTSP has only one risk-sharing contract — the one it shares with PacifiCare. (CX1177 (Grant,
Dep. a 19)).

Response to Finding No. 56: Deny. NTSP aso has a current risk contract with Cigna and,

within the past five years, had arisk contract with AmCare. (Van Wagner, Tr. 1758-59, 1761; CX
1196 (Van Wagner, Dep. at 14)).

57. In contrast, NTSP has gpproximately 20 fee-for-service contracts, covering vastly more lives.
(CX1196 (Van Wagner, 08.29.03 Dep. at 19); CX0265 (liging by hedth plan lives covered under
NTSP s non-risk contracts)).

Response to Finding No. 57:  Admit that NTSP has approximately 20 fee-for-service

contracts, but deny as argumentative and improper characterizations of “in contrast” and “ covering
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vastly morelives” Deny entire statement as not supported by evidence cited. Dr. Van Wagner's
deposition excerpt discusses qudity initiatives, with no mention of fee-for-service contracts or the
number of lives covered. CX 265, in camera, isasummary chart containing some listing of lives, but
not providing the basis for a proper comparison and not even representing the lives actudly covered by
NTSP paticipating physicians. See Response to Finding No. 58.

58. In total, NTSP-hedlth plan contracts cover more than 660,000 lives. (CX0265 (listing by
hedlth plan lives covered under NTSP' s non-risk contracts); CX1177 (Grant, Dep. at 113)).

Response to Finding No. 58: Deny. NTSP sindividud contracts with hedlth plans do not
cover thismany lives. Theligting provided in CX 265, in camera, is an estimate of the total number of
lives covered by the listed health plan’'s HMO or PPO, not the tota number of lives that would become
patients of NTSP s participating physcians under a contract with that hedlth plan. (CX 1177 (Grant,
Dep. at 113) (“Q. Okay. And just under the first column, the numbers benegath the names of -- what
appear to be names of insurance companies, thoseare— A. Asfar aswe know as close aswe can
estimate the covered lives covered under that insurance company under that HMO or PPO

contract.”)).

E. NTSP Governance

59.  All of NTSP sdirectors are, and under its organizational documents must be, physicians.
(CX0275; Van Wagner, Tr. 1492). The Board of Directors (“Board”) is elected from among NTSP' s
member physicians. (Van Wagner, Tr. 1493).

Response to Finding No. 59: Admit, but incomplete. Texas law requires NTSP s directors

to be physicians with active practices. See Tex. Occ. Cobe ANN. § 162.001. Deny to extent the
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proposed finding uses the term"member” differently than NTSP s witnesses tedtified to. Theterm
"member" has various meanings, both colloquid and legd, and any proposed finding should define that
term consstent with the testimony given. See Response to Finding No. 8.

60.  The Board manages the organization, determines NTSP' s minimum contract prices, evauates

contract offers, and obtains contracts on behaf of its members. (CX0275 at 5; Van Weagner, Tr. 1642-
43; Vance, Tr. 595; CX1177 (Grant, Dep. at 22-24); CX1174 (Deas, Dep. at 42).

Response to Finding No. 60: Deny as not supported by evidence cited and not distinguishing
between risk and non-risk contracts. NTSP' s Board sets the minimums for the entry of NTSP, asan
entity, into non-risk contracts by reference to the mean, median, and mode of the poll results. (Vance
Tr. 595 (“All of usare quite aware that PPO contracting and nonrisk contracting is done on abasis of
non-economic issues and that rates -- you don't negotiate rates. It'sbasicdly illega. So that rates were
set by the payor to be either accepted or rgjected by the individuas.”); Van Wagner, Tr. 1639-40,
1642-43). The Board does not obtain contracts on behaf of participating physicians; in fact, the Board
has no authority to bind participating physicians to non-risk contracts. (Pamisano, Tr. 1240; Frech, Tr.
1363-64; Van Wagner, Tr. 1637, 1777; Deas, Tr. 2605). Deny to extent the proposed finding uses
the term”"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term congistent with
the testimony given. See Response to Finding No. 8.

61. NTSP participants are organized into specidty divisons, based on fidd of practice. (Van
Wagner, Tr. 1510). NTSP' s Medica Executive Committee includes the chairs of each of NTSP's

specidty divisons, (Desas, Tr. 2559-2560), who are dected by the members within each specidty.
(CX0275 at 5; CX1197 (Van Wagner, 08.30.03 Dep. at 203, 228)).
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Response to Finding No. 61: Admit, but deny to extent the proposed finding uses the
term"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

62. TheMedicad Executive Committee tranamits information and feedback, including the status of
fee-for-service contract discussions, between NTSP' s staff and Board and the membership. (CX1174
(Deas, Dep. at 6-7); Desas, Tr. 2560).

Response to Finding No. 62: Admit, but deny to extent the proposed finding uses the

term”"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and lega, and any proposed finding should define that term congistent with
the testimony given. See Response to Finding No. 8.

63. NTSP dso communicates with its membership by sending faxes cdled “Fax Alerts’ which keep
its membership informed of the activities of NTSP including contractud issues. (CX1187 (Hollander,

Dep. at 40; CX1198 (Vance, Dep. at 54)).

Response to Finding No. 63: Admit, but deny to extent the proposed finding uses the

term"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

64. NTSP's executive director is Karen Van Wagner, PhD. Van Wagner joined NTSP in 1997,
roughly ayear after the organization was established. (Van Wagner, Tr. 1462).

Response to Finding No. 64: Admit.

65. VanWagner was NTSP s principa fact withess. Sheis the person primarily responsible for
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conducting NTSP s anticompetitive activities. (See findings 50-53, 59-61, 64, 66, 68, 266, 324, 326,
333, 337, 339, 343, 358, 369, 374, 375, 393).

Response to Finding No. 65: Admit first sentence. Deny second sentence. Thisisalegd

assartion, not a proposed finding. This statement is aso supported solely by proposed findings that
NTSP denies. Further, NTSP s activities are not anticompetitive. NTSP isnot involved in colluson
with its participating physicians and does not negotiate economic terms of non-risk contracts. (Frech,
Tr. 1363-66, 1368-69; Maness, Tr. 2048-49; Van Wagner, Tr. 1564, 1637, 1777; Deas, Tr. 2406-
07; Lonergan, Tr. 2718). Deny response to extent the proposed finding uses the term "negotiate’
differently than NTSP switnesses tedtified to. The term "negotiate”’ has various meanings, both
colloquid and legd, and any proposed finding should define that term consistent with the testimony
given. See Responseto Finding No. 53. NTSP' s activities dso have procompetitive effects. NTSP
addresses these legd argumentsin its post-trid briefing. See North Texas Specidty Physicians Pogt-
Trid Brief and Pogt-Trid Reply Brief.

66. Van Wagner has a 9gnificant financid interest in the outcome of this proceeding. Van Wagner's
current base sdlary as NTSP' s Executive Director is gpproximately $270,000. (Van Wagner, Tr,
1813). In addition to her salary, Van Wagner regularly receives abonus for her work with NTSP. In
caendar year 2003, Van Wagner’ stotal compensation as executive director of NTSP totaled over
$300,000. (Van Wagner, Tr. 1813-1815 (indicating 2003 bonus paid of more than $40,000)). Van
Wagner's husband is a partner in the law firm of Thompson & Knight, which does legd work for
NTSP, and which was hired by NTSP to do thislegal work only after Van Wagner became NTSP' s
Executive Director. (Van Wagner, Tr. 1815-1816). The continuation of these benefits may be
subgtantialy dependent on NTSP' s continuation under its present “businessmodd.” Moreover, most
of the conduct questioned in this proceeding was done, or at least supervised, by Van Wagner. (See
findings 50-53, 59-61, 64, 66, 68, 266, 324, 326, 333, 337, 339, 343, 358, 369, 374, 375, 393).

Response to Finding No. 66: Deny first sentence as not supported by evidence cited. Van

Wagner has no financid interest in the outcome of this proceeding. Admit second, third, and fourth
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sentences, but deny relevance to the assertion made. Van Wagner’s sdary and bonus do not depend
on the outcome of this proceeding. (Van Wagner, Tr. 1816-17). Admit fifth sentence, except that Van
Wagner's husband is of counsd, not a partner, in the law firm of Thompson & Knight, but deny
relevance to the assertion made. Van Wagner’' s husband’ s income does not depend on the outcome of
this proceeding. (Van Wagner, Tr. 1816-17). Deny sixth sentence as unsupported by the evidence
cited. Asdready dated, Van Wagner's sdary and bonus and her husband' s income do not depend on
the outcome of this proceeding or NTSP s non-risk businessmodd. Further, this statement is soldly
supported by proposed findings that NTSP denies. Admit seventh sentence.

67. VanWagner'stesimony in this proceeding at times conflicted with other NTSP testimony and
with her prior testimony, was lacking in candor, and at times gppeared dissembling. (See findings 63-
72).

Response to Finding No. 67: Deny. This conclusory and argumentative statement is not a

proper proposed finding and is supported solely by proposed findings that NTSP denies.

68. Van Wagner tedtified a tria that member physicians may negotiate fee-for-service
arrangements with hedlth plans at the same time that NTSP is congidering a hedlth plan offer; but in her
investigationa hearing of August 29, 2002, Van Wagner testified that a member physician may not act
on an offer that he or she recaives from a hedth plan if NTSP is engaged in negatiations with that hedlth
plan. (Van Wagner, Tr. 1855-1858).

Response to Finding No. 68: Deny as mischaracterizing tesimony. The restatement of Dr.

Van Wagner' strid testimony is correct. The restatement of Dr. Van Wagner’ s investigationd hearing
testimony isincorrect. Dr. Van Wagner's answer to the investigationa hearing questions did not relate
to dl offers from payors to physicians, but only the limited number defined in the Physician Participation

Agreement as “Payor Offers” The questions prior to the question that was read at trid madeit clear
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her answer was addressing this provision. (CX 1196 (Van Wagner, Dep. a 65-66) (“Q. Andisthis
the Participation Agreement that has been used by the organization for the last few years? A. Yes.

Q. 1 would liketo direct your attention to a page that is Bates numbered 29. I'm sorry. Rather 32.
And it's paragraph 2.1 where it says, quote, "Receipt of payor offers”” Do you see that provison? A.
Yes. Q. And | would like to focus on the first sentence of that provison which states, quote, "NTSP
shdl have theright to receive al Payor Offers...”)). Deny to extent the proposed finding usesthe
term"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

69. Van Wagner testified that she did not have the authority to send out to members (“to
messenger”) Aetna s proposd in late 2001, (Van Wagner, Tr. 1713-1714), but Dr. Blue, an NTSP
Board Member, testified in her deposition that there was nothing restricting the Board' s authority to
“messenger” contract offers that fell below NTSP' s minimums, (CX1170 (Blue, Dep. at 10-11)), as
did Dr. Grant, another NTSP Board member, (CX1177 (Grant, Dep. at 12)) see also, CX1194 (Van
Wagner [H. at 29-30, 33, 60, 63) (Van Wagner, also testified repeatedly that NTSP' s Board lacked

the authority to “messenger offers’ below the minimums,)

Response to Finding No. 69: Deny as incomplete and not supported by the evidence. Dr.

Van Wagner testified that she did not "have authority under the board policy to go forward on that
contract?' (emphasis added -- this question refers specificaly to Dr. Van Wagner's authority with
respect to a single contract, not the board's authority or contractsin genera). (Van Wagner, Tr.
1714). Theremaining Van Wagner testimony cited, in which Complaint Counsd clams"Van Wagner,
aso tedtified repeatedly that NTSP's Board lacked the authority to ‘'messenger offers below the

minimums,” says nothing about board minimums, the board's authority, or messengering offers. In fact,
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Dr. Van Wagner's remaining cited testimony refers only to dedings with PacifiCare. (CX 1194 (Van
Wagner |H. at 29-30, 33, 60, 63)). Moreover, the cited testimony of Dr. Blue and Dr. Grant is not
inconsgtent with Dr. Van Wagner's accurately cited Statement at trid. Their testimony does not
concern authority a al, but merely demonstrates that the board has discretion to messenger contracts
below the minimums in rare Stuations. Specificaly, when asked about the board's authority, Dr. Blue
dates. "I don't think it's an authority issue. | think that, yes, they can passit onif they choose to do so
if it'sagood contract otherwise" Dr. Grant's testimony further supportsthis. (CX1177 (Grant, Dep.
a 12) ("They present it to the board and we decide whether it ftill getssent out or not . . . | can't think
of aspecific ingance where that hgppened. | don't think we had very many offers that were below the
minimums.")  Deny to extent the proposed finding uses the term"member” differently than NTSP's
witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
proposed finding should define that term congstent with the testimony given. See Response to Finding
No. 8.

70.  VanWagner tedtified on direct at length and without qudification that NTSP engaged in
numerous utilization and qudity initiatives, she indicated only under cross-examination that in fact those
initiatives were not undertaken with respect to fee-for-service patients and physicians. (Van Wagner,

Tr. 1834-1841;1853).

Response to Finding No. 70: Deny as mischaracterizing tesimony. Van Wagner' s testimony

on direct was that NTSP engaged in utilization and qudlity initiatives only on risk contracts. Van
Wagner never implied or stated that NTSP engaged in these processes with non-risk contracts. She
testified numerous times to the fact that the only data NTSP utilized came from PecifiCare and Cigna

HMO risk contracts. (Van Wagner, Tr. 1521-22; 1528-29; 1531-32). Van Wagner explained on
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cross-examination that her origina testimony had been accurately qudified. (Van Wegner, Tr. 1834-
41).

71.  Van Wagner sought evasively to redefine terms to repudiate her own characterization of NTSP
price offers, business documents as ongoing “negotiaions’ and “NTSP proposds,” which clearly

pertained to fee-for-service contracts. See (Van Wagner, Tr. 1924-1927, 1774-1777, CX0591 ).

Response to Finding No. 71: Deny as mischaracterizing testimony. Dr. Van Wagner

testified asto NTSP s use of the word “negotiation” asincluding al negotiations on risk contracts and
only negotiation on non-economic terms for non-risk contracts. There was no “redefining” of terms;
there is no conflicting testimony from Dr. Van Wagner or anyone ese that NTSP has a different use of
the word “negotiation.” (Van Wagner, Tr. 1775-76, 1779-80).  Further deny the argumentative and

improper use of “evasvely” and “repudiate’ in a proposed finding.

72.  VanWagner tegtified at trid that NTSP did not propose to Blue Cross a fee-for-service
arrangement with PPO prices at 145% of current Medicare. (Van Wagner, Tr. 1945-1947). She
sought to characterize a document suggesting the contrary, CX0085, as atypographica error. Asked
in impeachment if she was certain tha the error was merdly typographica and that she did not in fact
discuss a 145% price with Blue Cross, she expressed her certainty that 145%, which was higher than
NTSP sminimum price in effect at that time, had never been mentioned to Blue Cross. (Van Wagner,
Tr. 1945-1947). She subsequently was impeached on this point, by the testimony of Blue Cross
Haddock, which was supported by a contemporaneous writing in which he recorded her seeking of the
145% price for fee-for-service PPO participation during a face-to-face meeting. (Haddock, Tr. 2742-
2750).

Responseto Finding No. 72: Admit first sentence. For the second sentence, admit that

CX 0085 contained atypographica error, but deny the characterization of Van Wagner’ s testimony.
Admit substance of third sentence, but deny that Dr. Van Wagner was “asked in impeachment.” Deny

fourth sentence as not supported by evidence cited. Admit that Haddock testified that at an NTSP
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meeting he wrote down the rate 145%, but Haddock did not testify that Dr. Van Wagner gave him this
rate at that meeting. Further, deny the vaidity of Haddock’ stestimony. At thistime, NTSP was dso
involved in risk discussions with Blue Cross. (Van Wagner, Tr. 1719-20). Further, 145% was the
current rate with Blue Cross that NTSP participating physcians had access to through an affiliation with
HTPN. (CX 306.003).

73.  VanWagner'stesimony isunreliable, and to the extent that it conflicts with the ordinary
understanding of documentary evidence or the testimony of othersit is entitled to little weight.

Response to Finding No. 73: Deny. This statement is an improper proposed finding and is

not supported by any cited evidence.

74, Dr. Thomas Dess is the current president and chairman of the Board of NTSP. In addition to
heading the Medica Executive Committee, Dr. Deasis amedica director of NTSP. (Dess, Tr. 2524,
2556).

Responseto Finding No. 74: Admit.

75. Dr. William Vance was one of the founding members of NTSP, serving asits president from
1996 until 2001. Dr. Vance was a member of the medica management committee from its inception
through 2002. In addition, he was the chairman of NTSP' s cardiology section. Hisrole within NTSP
ceased when his practice group, Consultants in Cardiology, withdrew from NTSP in April of 2002.
(CX1198 (Vance, Dep. at 8, 48, 49)).

Response to Finding No. 75: Admit, but deny to extent the proposed finding uses the

term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term congistent with

the testimony given. See Response to Finding No. 8.

F. NTSP'sMember Physicians
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76. NTSP s member physicians have distinct economic interests, reflecting their separate clinica
practices. (CX1182 (Johnson, Dep. at 21); see, CX0524 (Roster of NTSP members listing multiple
physicians and/or physician groups practicing the same specidty in Fort Worth).

Response to Finding No. 76: Deny as mischaracterizing the evidence. Dr. Johnson's

testimony dates “Within the division of urology there are severd different economic entities, and
sometimes the interests are in agreement and sometimes there's conflict.” (CX1182 (Johnson, Dep. a
21)) (emphasis added). This statement does not encompass al NTSP specidty practices because it
only mentions urology. Likewise, the statement does not mention or imply that al of NTSP's
participating physicians have distinct economic interests. Deny to extent the proposed finding usesthe
term”"member” differently than NTSP s witnesses testified to. The term "member” has various
meanings, both colloquid and lega, and any proposed finding should define that term congistent with
the testimony given. See Response to Finding No. 8.

77. Many NTSP physicians and physician practices are in competition with one another, except
where they have restricted competition through NTSP. (CX1182 (Johnson, Dep. at 21) (“We
compete for patients. We compete at the different hospitals at which wework.”); Frech, Tr. 1280);
CX 0524 (Rogter of NTSP members listing multiple physicians and/or physician groups practicing in the
same specidty areain Fort Worth); (CX0550) (noting that NTSP s disagreements with payors were
supported by its membership despite the fact that * short term advantage and perceived best interest are

aways controversa and potentidly divisve, weakening the strength that our numbers provide.”).

Response to Finding No. 77: Deny. NTSP has not restricted competition. Deny response

to extent the proposed finding uses the term "negotiate’ differently than NTSP s witnesses testified to.
The term "negotiate’ has various meanings, both colloquid and legd, and any proposed finding should
define that term congstent with testimony given. See Response to Finding No. 53. Thereisno
evidence of any colluson among NTSP and any of its participating physcians. See Response to
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Finding No. 65. Further, the citesto Dr. Johnson's testimony mischaracterize his testimony. Dr.
Johnson' s cited testimony exclusively refersto his urology division and does not encompass dl of
NTSP s participating physicians. (CX1182 (Johnson, Dep. at 21)). Most NTSP physicians do not
compete with one another because they perform different work. (Frech, Tr. 1424; Maness, Tr. 2017,
RX 3118 (Maness Report 19)). Deny to extent the proposed finding uses the term”member”
differently than NTSP switnesses tetified to. The term "member” has various meanings, both
colloquid and legd, and any proposed finding should define that term consistent with the testimony
given. See Response to Finding No. 8.

78.  Subgantidly al of NTSP s physcians participate in fee-for-service contracts. However, only
about half of those physicians — about 300 — participate in any risk-sharing contract. Some of these
physicians, participate in NTSP through a participation agreement under which they can gain accessto
NTSP s non-risk contracts, but are not igible to participate in NTSP srisk contract. (CX0616 at 2-
12; CX1196 (Van Wagner, 08.29.03 Dep. at 228); CX1197 (Van Wagner, 08.30.03 Dep. at 182,

228-29); Van Wagner, Tr. 1830; CX1194 (Van Wagner, 11.19.03 Dep. at 37-38).

Response to Finding No. 78: Deny as mischaracterizing the evidence. None of the cited

evidence States that “substantidly dl” of NTSP s physicians participate in risk contracts. CX 616,
cited to support this statement, actualy indicates that 60% of NTSP s physicians participated in risk-
sharing contracts. Further, some of the physicians who are not digible to participate in NTSP srisk
contract are not eligible because NTSP does not have risk contracts to offer these physicians. For
example, NTSP is hot delegated risk for radiologists or pathologigts, so physiciansin these specidties

cannot take risk through NTSP. (Van Wagner, Tr. 1514-15).
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79. Some of NTSP' s hon-risk sharing members have no desire to accept risk and consider it a
great benefit to be able to profit from NTSP' s higher rates without taking risk. (Van Wagner, Tr 1881-
1884).

Response to Finding No. 79:  Admit, but incomplete and vague because thereis no

indication asto how many physcians “some’ conditutes. Asof January 2004, dl NTSP's participating
physicians who are digible to take risk must participate in risk contracts or, after a short period of time,
the physician will no longer be associated with NTSP. (Van Wegner, Tr. 1517-19; Wilensky, Tr.
2181). Deny to extent the proposed finding uses the term"member” differently than NTSP s witnesses
tedtified to. The term "member" has various meanings, both colloquid and legd, and any proposed
finding should define that term congstent with the tesimony given. See Response to Finding No. 8.

80. Many NTSP physicians join NTSP because the pricesin NTSP hedlth plan agreements were
more favorable than the same doctors could obtain directly, and thus they "would do better financidly."

(CX1183 (Lonergan, Dep. at 23-25); Lonergan, Tr. 2731-2732; CX0550).

Response to Finding No. 80: Deny as not supported by evidence cited. Although the

gtatement indicates “many NTSP physicians,” the testimony and exhibits cited relate only to one
physician, and even those cites do not support this satement. When asked “isn't it the case dso that in
some fee-for-service contracts with any 1PA, including NTSP, you would do better financidly?” Dr.
Lonergan responded, “[n]ot across the board, no.” (Lonergan, Tr. 2731-2732). Additiondly,
Lonergan’ s cited deposition testimony refers solely to risk contracts. (CX 1183 (Lonergan, Dep. at

23-25)).

G. Health Carein Fort Worth



81 In contracting for hedth plan services, Fort Worth employers demand sgnificant coverage by
physicians who practice within the city limits of Fort Worth and who admit patients to Fort Worth
hospitals. See generally (Grizzle, Tr. 688-689, 722; Frech, Tr. 1304-1305; Modey, Tr. 141-142;
Quirk, Tr. 276-277, 280; Jagmin, Tr. 1104-1107).

Response to Finding No. 81: Deny as mischaracterizing the evidence. Mr. Grizzle was

asked: “Do employeesin the Fort Worth area require Fort Worth area physiciansin the network?,” to
which Mr. Grizzlereplied, “Yes” Mr. Grizzle' s use of the “Fort Worth areel’ does not equate with
“Fort Worth city limits” (Grizzle, Tr. 688-689). These are two different geographical locations.
Moreover, Mr. Grizzl€ s testimony does not indicate that Fort Worth employers * demand significant
coverage.”

82.  To be competitively marketable to Fort Worth area employers, hedth plans must include many
physicians who practice in avariety of fields in the Fort Worth area. (Grizzle, Tr. 688-689, 720, 722;
Jagmin, Tr. 1104-1107).

Response to Finding No. 82: Admit, but deny rlevanceto NTSP s activities. NTSPisan

organization of pecidist physicians. The geographic areafor specididsis broader than for other
physicians because people will travel farther for specidty care. (Frech, Tr. 1428; Maness, Tr. 1993,
1999; Lonergan, Tr. 2631). Thisfact is shown by NTSP s physicians drawing patients from awide
geographic area and regulations dlowing larger service areas for specidists. (Maness, Tr. 1999-2000;
Deas, Tr. 2398-99; Lonergan, Tr. 2708; RX 6; CX 1170 (Blue, Dep. a 14-15); CX 1172 (Collins,
Dep. a 12)).

83.  When an employer consders contracting with a particular hedth plan, the employer generaly
asks the plan to perform a* geographic access’ study to determine whether the hedth plan network will

satisfy the employer’sand its employees needs. The employer provides the hedth plan with alist of
employees residence zip codes; the hedlth plan then assesses how many providers are available
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through the network within a certain distance of each of those zip codes. (Modey, Tr. 141).
Employers are dso concerned about avoiding potentia disruption of their provider network. (Modey,
Tr. 140-141; Jagmin, Tr. 1001-1002).

Response to Finding No. 83: Admit asagenerd propostion.

84. Fort Worth employers typicaly would consder adequate a network that had appropriate
physicians within 10 miles of at least 85%, and preferably 90%, of its employees. (Modey, Tr. 141-
142).

Response to Finding No. 84: Deny as unsupported by proper employer testimony and

irrdlevant. Network adequacy issues are covered by state and federd regulations. The numbersin this
statement are unrelated to these regulations. (Quirk, Tr. 274; Maness, Tr. 1999-2000; Loveady, Tr.
2628-30; RX 6). Further, Mr. Modey never discusses “appropriate physicians.”

85. Employers dso are sengtive to the fact that employees usudly schedule physician appointments
during the work week and have to take time off their jobs to keep those appointments. (Modey, Tr.

141-142).

Response to Finding No. 85: Deny as unsupported by proper employer testimony,

irrdlevant, vague, and overbroad. The testimony cited does not relate to any particular employer or the
redlity of physcian care in the Metroplex. The testimony merely states that, were an employee to take
off work to see a physician, the employer would prefer to have that time off limited. This does not
relate in any way to what condtitutes an adequate network or where a heath plan should have
physicians located, consdering that many of an employer’s covered lives

are not employees and may not live particularly close to the workplace. (Modey, Tr. 229-30; Quirk,

Tr. 402-03, 434-35; Roberts, Tr. 569; Grizzle, Tr. 761, 764-65).

86. Asaresault, employers generdly prefer to have appropriate providers close to the work place,
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so that the employees’ hedlth care needs can be served with minima workplace interruption. (Modey,
Tr. 141-142).

Response to Finding No. 86: Deny as unsupported by proper employer testimony,

irrdlevant, vague, and overbroad. See Response to Finding No. 85. The testimony was that most
employers have employees and dependents spread throughout the Metroplex. (Quirk, Tr. 402-03,

434-35; Grizzle, Tr. 761; Modey, Tr. 229-30; Roberts, Tr. 569).

87. NTSP physicians agree that Fort Worth physicians are better able than physicians located
elsawhere to address the needs of patients (and primary care physicians) located in Fort Worth. See,
e.g., (CX0583 at 1-2 (Dr. John W. Johnson, an NTSP member, writing: “Obvioudy a provider
network whose business is based entirely here in Fort Worth is better positioned to address the needs
of both patient and physicians.”) (emphasisin original)). See also (CX1187 (McCalum, Dep. at 59)
(NTSP Board Member testifying that Dallas physicians compete in a different market than NTSP
physicians); CX1187 (McCalum, Dep. at 59 (NTSP Board Member testifying that a Dallas-based
IPA is not a competitor of NTSP)).

Response to Finding No. 87: Admit, but mideading and deny rdevanceto NTSP s activities

and the disposition of theissuesin this proceeding. The testimony was that most employers have
employees and dependents spread throughout the Metroplex.  (Quirk, Tr. 402-03, 434-35; Grizzle,
Tr. 761, Modey, Tr. 229-30; Roberts, Tr. 569). Deny to extent the proposed finding uses the
term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term congistent with
the testimony given. See Response to Finding No. 8.

88. NTSP has even identified separate service areas for specidty care within Fort Worth. See,
e.g., (CX1106 (Van Wagner noting that “what united needs to know is that they have diminated
severd of the physicians who practice in southwest fort worth. . .i guessthey do not recognize thisasa

Sseparate service areawhichiswrong . . peps in that quadrant and not using the downtown doctors as
their preferred choice any more. . . .)).
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Response to Finding No. 88: Admit that document is accurately quoted, but deny relevance
to digpogtion of issuesin this proceeding. Thise-mail related to credentiading issues, not market

definition.

89. A network of physicianslocated in Ddlas or the Mid Citiesthat did not also have alarge
number of gppropriate physicians located in Fort Worth would not achieve geographic access required
by employers with large numbers of Fort Worth employees, and would not be acceptable to employers
even if they were discounted by five percent relative to those areas. (Modey, Tr. 142-143). Evena
large network of physcianslocated in Ddlas or in the Mid Cities, defined as the areasincluding
Arlington, Hurst, Euless, Bedford, Colleyville, and Southlake. (CX1196 (Van Wagner, 08.29.03 Dep.
at 16) would not be marketable to Fort Worth employersif the network did not so have alarge
number of appropriate physicians located in Fort Worth. (Modey, Tr. 142-143; Jagmin, Tr. 1103-
1104; Quirk, Tr. 280-282). A physician network requiring most patients to travel to Dalas or the Mid
Citiesto obtain medica care would not be marketable to Fort Worth employers even if discounted
10% relative to those areas. (Quirk, Tr. 279-280).

Response to Finding No. 89: Deny firgt sentence as unsupported by proper employer

testimony, unsupported by evidence cited, and irrelevant. The evidence provides no explanation of the
geographic access requirements of employers and does not address what would happen in response to
afive percent discount. (Modey, Tr. 142-143). Deny second sentence as unsupported by proper
employer testimony and irrdlevant to NTSP s activities or the digposition of theissuesin this
proceeding. Deny third sentence as unsupported by proper employer testimony, otherwise
unsupported by sufficient evidence, and irrdlevant. Dr. Maness testified that Complaint Counsd’s
questions posed to health plan representatives regarding price discounts were not proper and relevant
guestions under the Merger Guidelines test because the test is not whether providers are needed in a
particular locae, but whether a 5-10% hypothetica prices increase would be undercut enough by

surrounding providers or others to make the increase unprofitable. The presence of other providersin
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suburbs and adjacent areas to Fort Worth indicates any such increase would be undercut. See
Response to Finding No. 444, 446.

90. If dl Fort Worth physicians increased prices by five percent, hedlth plans serving Fort Worth
employers would not be able to avoid the price increase by subgtituting away from Fort Worth.

(Grizzle, Tr. 723; Quirk Tr. 280-282; Jagmin, Tr. 1103-1104).

Response to Finding No. 90: Deny as unsupported by proper employer testimony and

irrelevant to the digposition of the issuesin this proceeding. As Dr. Maness explained, whether a hedlth
plan could avoid a price increase by subgtituting away from Fort Worth doctors completely was not
“particularly relevant” to get to a market definition. (Maness, Tr. 2236-37). See also Responses to

Findings Nos. 89, 444, 446.

V. NTSP Physicians Area Critical Part of a Fort Worth Network

91. Hedlth plans must have NTSP physicians to serve Fort Worth clients. (Frech, Tr. 1299 (NTSP
physicians make up alarge percentage of Tarrant County practitionersin severa medica specidties, 80
percent for pulmonary disease, 68.6 percent for urology, and 58.8 percent for cardiovascular disease));
(Grizzle, Tr. 719, 720, 921, in camera (see Grizde, Tr. 752-754), 731, 757, 922, in camera (see
Grizze, Tr. 752-754)

1; Jagmin, Tr.
1091 (A loss of NTSP s physicians from a hedlth plan’s network would have “a very deleterious
affect” on the hedth plan’s ability to market its product in Tarrant County.).

Responseto Finding No. 91: Deny. The citation to Frech’s tesimony never mentions that

hedlth plans must have NTSP physicians. Payors have adequate networks without contracts with
NTSP and have stated that they do not need NTSP. (Quirk, Tr. 289-90, 359; Roberts, Tr. 532, 576-

77; Jagmin, Tr. 1123; CX 1034 (United correspondence stating NTSP “not critical” to the network)).
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Employerslook at alarger areathan Fort Worth when developing a hedlth plan to support covered
lives because many will live beyond Fort Worth. See Response to Finding No. 84. Payorsuse a
broader area than Fort Worth or Tarrant County when establishing their networks and service aress.
(Quirk, Tr. 236-37 (United’ s service area is Metroplex); Roberts, Tr. 469; Jagmin, Tr. 972-73
(Aetnd s service areais Metroplex and outlying counties); Loveady, Tr. 2623-35 (PecifiCare' s service
areaisa13-county areg)). Even within Tarrant County, NTSP participating physicians are only 22%
of the available physicians and a very smdl percentage of any provider’s physician pand. (Frech, Tr.
1395-96). NTSP s participating physicians participate on average in only one-third of NTSP's
contracts. (RX 13).

92. Harris Methodist Hospitd isthe “must have’ hospita for a hedth plan to be marketable to Fort
Worth employers. (Frech, Tr. 1303; Grizzle, Tr. 720-721).

Response to Finding No. 92: Deny as mischaracterizing the testimony. None of the
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cited testimony uses the phrase “must have.” Mr. Grizzle dso lists Cook Children’s Hospital asa
“criticad” hospital, and Dr. Frech states that “Baylor All Saintsis adso of some importance.” (Frech, Tr.
1303; Grizzle, Tr. 720-721). There are numerous hospitals in Tarrant County and the Metroplex. (Van
Wagner, Tr. 1473-75, 1478-80; 1482-84; 1487-88).

93. In addition to the hospital itself, health plans dso need to have the mgor admitters to Harris
Methodist in their network in order to provide effective access to the hospitd. (Frech, Tr. 1304, 1305;

Grizzle, Tr. 720-721).

Response to Finding No. 93: Deny as mischaracterizing the evidence. Mr. Grizzle did not

testify that health plans need mgor admittersto Harris Methodist to provide effective access to the
hospitd. Firgt, Mr. Grizzle sad: “We didn't need NTSP to include the hospitals in the network.”
(Grizzle, Tr. 721). Hethen gtated that his health plan could have access to the hospital without having
access to the NTSP physicians but that “you couldn't redly benefit so much from it from asdes
perspective.” See also Response to Finding No. 92.

94. NTSP physcians represent the vast mgority of admissonsto Harris Methodist Hospital in
many specialties. (Frech, Tr. 1303, 1305; Grizzle, Tr. 720-721).

Responseto Finding No. 94: Deny. NTSP physcians participate, on average, in only one-

third of NTSP s contracts and have numerous other contracts directly with payors or through other
IPAs. (Frech, Tr. 1394-95; RX 13; Van Wagner, Tr. 1556; Maness, Tr. 2081-82; CX 1170 (Blue,
Dep. at 51-52); CX 1172 (Coallins, Dep. at 16-18, 21-22, 36-37); CX 1177 (Grant, Dep. at

70); CX 1178 (Hollander, Dep. at 14-15, 111); CX 1182 (Johnson, Dep. at 25-26, 36)).

95.  Without adequate NTSP physiciansin its pandl, a hedth plan would have to seek to send
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patients to hospitals where the patients primary care physician is not available to participate in the
patients care. (CX0584 (letter from Dr. James F. Parker, President of Texas Hedth Care and a
member of NTSP)).

Response to Finding No. 95: Deny as unsupported by sufficient evidence. Thisisaletter

written independently by one NTSP physician. Within the letter, he states thisis the “ perspective of
primary care physicians,” not NTSP, and that these statements are only gpplicable “in portions of our
community.” Further, NTSP did not have the ability to control and did not control the market. NTSP
physicians participate, on average, in only one-third of NTSP's contracts. (Frech, Tr. 1394-95; RX
13). NTSP physcians have numerous other contracts directly with payors and through other 1PAS.
(Van Wagner, Tr. 1556; Maness, Tr. 2081-82; CX 1170 (Blue, Dep. at 51-52); CX 1172 (Coallins,
Dep. at 16-18, 21-22, 36-37); CX 1177 (Grant, Dep. at 70); CX 1178 (Hollander, Dep. at 14-15,
111); CX 1182 (Johnson, Dep. at 25-26, 36)). There were many |PAs other than NTSP operating in
the Metroplex during the rdevant time period, including Medicd Sdect Management (MSM), which
had approximatdy 2,000 participating physicians, and All Saints Integrated Affiliates (ASIA), which
had 550 participating physicians. (Modey, Tr. 231-32; Quirk, Tr. 362; Roberts, Tr. 572-73; Van
Wagner, Tr. 1556-57; Deas, Tr. 2399-2400, 2608-09; Lovelady, Tr. 2646; RX 1689). NTSP aso
affiliated with another I1PA, Hedth Texas Provider Network (HTPN) to dlow its participating
physicians accessto HTPN contracts. (RX 1947). NTSP was not involved in any discussonswith
payors concerning HTPN's contracts. (Frech, Tr. 1444; Van Wagner, Tr. 1559-60). Aetnaand
United both testified that a payor can contract with participating physcians without NTSP being
involved. (Roberts, Tr. 544-45 (many NTSP physicians signed direct contracts with Aetna); RX 9

(analysis of Aetnas network with and without NTSP contract); RX 319 (anaysis of how NTSP
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physicians contract with Aetna); Beaty, Tr. 462-63 (some NTSP physicians contracted directly and
some through other IPAS)). NTSP was selective in admitting physicians and had only 22% of the
physiciansin Tarrant County, and a much smaller percentage in the Metroplex. (Frech, Tr. 1395-96;
Van Wagner, Tr. 1508-11). Deny to extent the proposed finding uses the term"member” differently
than NTSP switnesses tedtified to. The term "member” has various meanings, both colloquid and
legd, and any proposed finding should define that term consstent with the testimony given. See
Response to Finding No. 8.

96. NTSP s Board admitted that a hedlth plan attempting to serve the employees of the City of Fort
Worth “would not be able to satisfy employer/employee match or network access standards without
NTSP Physcians Participating in the Network,” and that, “NTSP is the only stable physician
organization left in the Tarrant County market.” (CX1042). See also (CX0576 a 3 (NTSP admitting
that “without NTSP specidigtsin the Aetna network a severe network inadequacy problem will exist in

Fort Worth™)).

Response to Finding No. 96: Admit, but deny relevance. Both of these documents are clear

that it isNTSP physicians that are needed, not NTSP the entity. (CX 1042 (“without NTSP
Physicians’) and CX 576 (“without NTSP specidists’). Further, NTSP did not have the &bility to
control and did not control the market. NTSP physicians have numerous contracts directly with payors
and through other IPAs, NTSP physcians participate on average in only one-third of NTSP's
contracts, and payors have testified that payors can contract with NTSP physicians without NTSP.

See Response to Finding No. 95.

V. NTSP Restrains Trade Among its Member Physicians

NTSP redtrains trade among its member physicians by acting as a coordinator/agent for
physician price-fixing. Inthe firg ingance, its contractud relations with its physicians establish rules that

43



limit competition between the NTSP collective and member physicians. See findings 97-104. Second,
NTSP and its member physicians establish consensus minimum prices for use in negotiating fee-for-
service contracts with hedlth plans. See findings 105-124. NTSP then explicitly uses these fixed
minimum pricesin its negotiations with hedth plans. See findings 125-128. And findly, NTSP adopts
various anticompetitive practices desgned to reduce the risk that hedth plans will be able to contract
around NTSP, s0 asto bolster NTSP' s price bargaining power. These restraints of trade are
described in generd in findings 129-142, below, and their operation demongtrated in the description of
NTSP fee-for-service contract negotiations with three particular hedlth plans, which follows at findings
157-257, 258-292, 297-394.

Response to Summary Finding: This paragraph of factud assertions with only citesto

proposed findings that are denied by NTSP is an improper proposed finding and is not supported by
cited evidence. Further, NTSP denies the contents of this paragraph as detailed in the following
responses.
A. NTSP’ s Physician Participation Agreement Limits Competition Among
Physicians and Supports NTSP’'s Exer cise of Collective Price Bar gaining Power

97. NTSP and its participating physcians enter into membership agreements establishing their
relationship. (CX1204; CX0276 at 1).

Response to Finding No. 97: Admit, except deny characterization of the “ Physician
Participation Agreement” as a“membership” agreement. (CX 311). Deny to extent the proposed
finding uses the term "member” differently than NTSP s witnesses tedtified to. The term "member” has
various meanings, both colloquia and legd, and any proposed finding should define that term consstent
with the testimony given. See also Response to Finding No. 8.

98.  ThePhyscian Participation Agreement grants NTSP the right to receive dl payor offersand
imposes on the physicians a duty on members to promptly forward those offersto NTSP. (CX0276).

Response to Finding No. 98: Deny. The PPA does not give NTSP theright to receive dl




payor offers or impose a duty on physiciansto promptly forward offersto NTSP. “Payor Offers’ isa
term defined in the PPA, and this term gpplies only to alimited number of offers. (CX 311, sections
1.16, 1.18). Further, the PPA does not say anything about preventing physcians from negotiating
directly with payors. (CX 311, section 2.1). See Responseto Finding No. 99. Deny characterization
of NTSP s participating physicians as “members.” Deny to extent the proposed finding uses the
term"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

99.  ThePhyscian Participation Agreement aso grants NTSP aright of first negotiation with payors,
with the physcians agreeing that they will refrain from pursuing offers from a hedth plan until notified by
NTSP notifiesthat it is permanently discontinuing negotiations with the hedth plan. (CX0276; CX0311
a 8; Deas, Tr. 2405-2406; CX1178 (Hollander, Dep. at 68) (“And there were various criteria like
time limits that the participating physician generdly agreed that they would just wait and after thet time

limit was expired, then they were free to negotiate on their own.”)).

Response to Finding No. 99: Deny. The PPA does not require physicians to send NTSP dl

offers they recelve directly from payors. Firgt, section 2.1 of the PPA does not prevent physicians from
negotiating directly with payors, it says only that NTSP has aright to receive dl “Payor Offers” as that
term is defined in section 1.18 of the PPA, and says nothing about preventing a physician from
negotiating directly with apayor. Second, section 2.1 expresdy alows a physcian to enter into any
contract that replaces a contract the physician had as of March 1, 1998. Thiswould apply to any
renewas or amendments to contractsin place on that date. Third, by referring to a*“ Payor Offer,”
which is adefined term, section 2.1 applies only to alimited number of offers. Under section 1.18 of

the PPA, a“Payor Offer” ismade by a“Payor,”
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whichisaterm defined in section 1.16 of the PPA to mean “any entity has an active Payor Agreement
with NTSP.” In other words, section 2.1 applies only to offers from payors who dready have an active
agreement with NTSP. If aphysician recelves an offer from a payor that does not dready have a
contract with NTSP, section 2.1 isirrelevant and inapplicable. (CX 311.007-.008). Further,
physicians do not follow these PPA sections and forward al offersto NTSP. (See, e.g., CX 1178
(Hollander, Dep. at 50-52); CX 1198 (Vance, Dep. at 100-01)).

100. Pursuant to its Physician Participation Agreement, NTSP had a duty promptly upon receipt to
ddiver hedth plan price proposas (and other economic provisions of offers) for fee-for-service

contracts to its physicians. (CX0275 at 9, 33).

Responseto Finding No. 100: Deny. This statement is not supported by the evidence cited.

CX 275 at the cited pages discusses the NTSP Board committees and the procedures for the billing of
NTSP physician services. Thereis no mention of “health plan price proposds’ or other smilar offers
for delivery. Further, NTSP does messenger al contracts approved by NTSP and mesting the Board
minimums. (Van Wagner, Tr. 1706). NTSP as an entity has many reasons to refuse to ded with a
payor. See, e.g., Frech, Tr. 1405; Van Wagner, Tr. 1657-58; Deas, Tr. 2413-14, 2419-20.

101. NTSPdid not do not this. Instead it regected as inadequate, and did not passon to its
members, any headth plan offer that fell below its minimum contract price. (CX1196 (Van Wagner,

08.29.03 Dep. at 68-69)).

Response to Finding No. 101: Deny firgt sentence. See Response to Finding No. 100.

Admit second sentence, but incomplete. NTSP did not participate in and did not messenger to its
participating physicians offers faling below the Board minimums. NTSP s Board does not have

authority to messenger these contracts. See Response to Finding No. 69. Van Wagner’ s testimony
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explains that the interpretation of the provison at issue had evolved. (CX1196 (Van Wagner, Dep. a
68-69)). Deny to extent the proposed finding uses the term”"member” differently than NTSP's
witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
proposed finding should define that term congstent with the testimony given. See Response to Finding
No. 8.

102. Inaddition, the Physician Participation Agreement contains provisions whereby 50% of the
membership must gpprove the reimbursement proposa of a hedlth plan prior to an offer being
“messengered” by NTSP to the physicians for actua opt-in/out of the proposed contracts; and
providing for NTSP counter offers to health plan rate proposals based on direction of at least 50% of

NTSP sphysicians. (CX0276 at 1).

Response to Finding No. 102: Deny as mischaracterizing the evidence. CX 276 isafax

dert gating that, “the fee schedules and other economic provisonswill continue to be subject to the
gpprova of more than 50%" of participating physicians. Thereis no mention of a requirement for
messengering or the opt-in/out process. Deny to extent the proposed finding uses the term”member”
differently than NTSP switnesses tedtified to. The term "member” has various meanings, both
colloquid and legd, and any proposed finding should define that term consistent with the testimony
given. See Response to Finding No. 8.

103. The Physcian Participation Agreements hinder hedlth plansin efforts to assemble a marketable
Fort Worth area physician network without submitting to the collective bargaining of NTSP. (Frech,

Tr. 1316; Dess, Tr. 2405-2406).

Response to Finding No. 103: Deny. Dr. Frech admitsthat the Physician Participation

Agreement does not dlow NTSP to bind any of its participating physcians to non-risk contracts and
that no NTSP participating physician has refused to negotiate with a payor because of the Physician
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Participation Agreement. (CX 311; Frech, Tr. 1368). Further, this statement is not supported by the
cited testimony. Dr. Deas stestimony does not discuss the Physician Participation Agreement nor does
it demongtrate collective bargaining on NTSP spart. (Deas, Tr. 2405-2406). It merely relatesto his
physician group’ s receipt of contract offers and how sometimes it will contract directly and sometimes it
will wait to seewhat NTSP does.  See also Response to Finding No. 102. Further, NTSP did not
have the ability to control and did not control the market. NTSP physcians have numerous contracts
directly with payors and through other IPAs, NTSP physcians participate on average in only one-third
of NTSP s contracts, and payors have testified that payors can contract with NTSP physicians without
NTSP. See Responseto Finding No. 95.

104. The Physician Participation Agreements thereby restrain competition and promote NTSP's
ability to function as the coordinating agency of price colluson. (Frech, Tr. 1313).

Response to Finding No. 104: Thisisalegd assertion and an improper proposed finding.

Further, NTSP denies this statement as mischaracterizing the testimony. Dr. Frech’ stestimony is that
one part of his concluson on collusion was dependent on the fact that “physicians [agree] that NTSP
will have the right of first negotiation, [agree] to defer negotiation to NTSP.” The Phydcians
Participation Agreement does not represent this agreement by physicians. See Responses to Findings
Nos. 98-103. Dr. Frech also admits that no NTSP physician has refused to negotiate with a payor
because of the Physician Participation Agreement (Frech 1368), that there are no agreements between
NTSP and any physician to reject a non-risk payor offer (Frech, Tr. 1365-66), and that no NTSP
physician has given up the right to independently accept or rgject anon-risk payor offer. (Frech 1363-
64).
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B. NTSP and Its Participating Physicians Establish Consensus Pricesfor the
Provision of Fee-for-Service Medical CareIncluding the Use of Palls
105. NTSP edablished “Board Minimum” prices for use in negatiating contracts with hedlth plans at
least asearly as1997. (CX1042; CX1194 (Van Wagner, 11.19.04 Dep. at 86-87); CX1195 (Van
Wagner, 01.20.04 Dep. at 66-67)).

Response to Finding No. 105: Admit that NTSP established Board minimums, but deny thet

thetime was “at least asearly as 1997.” The cited testimony does not indicate when the Board
minimums were first used. (CX1042; CX1194 (Van Wagner, Dep. a 86-87); CX1195 (Van Wagner,
Dep. a 66-67)). Infact, Dr. Van Wagner’'s testimony specifically states that the first poll was not until
1998 or 1999. (CX 1194 (Van Wagner, Dep. at 86)). Deny response to extent the proposed finding
usesthe term "negotiate’ differently than NTSP switnesses testified to. The term "negotiate’ has
various meanings, both colloquia and legd, and any proposed finding should define that term consistent
with tesimony given. See Response to Finding No. 53.

106. According to NTSP, in the year 2000, NTSP's member physicians “conveyed’ to NTSP that a
PPO offer of 140% of 2000 Medicare RBRV S met an acceptable minimum standard. However, the
NTSP Board received and accepted this minimum standard from the membership without the benefit of
poll results. (CX0565 at 1; CX0018 at 103 (NTSP Board minutes showing absence of PPO pall
conducted prior to September 2001)).

Response to Finding No. 106:  Admit first sentence, but deny second sentence as not

supported by evidence cited. For example, in CX 565, NTSP tdlls the participating physcians that it is
“re-polling” the physicians. Thisimplies that the physician conveyances discussed in this document did
indeed stem from a previous poll. Deny to extent the proposed finding uses the term”member”
differently than NTSP switnesses tetified to. The term "member” has various meanings, both

colloquid and legd, and any proposed finding should define that term consistent with the testimony
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given. See Response to Finding No. 8.

107.  The conveyance of this price information from the membership to NTSP later was
communicated through NTSP s palling of its members with respect to specific hedth plan price offers;
and the information obtained then was applied to subsequent hedlth plan offersaswel. (CX1195 (Van
Wagner, 01.20.04 Dep. at 66-67)).

Response to Finding No. 107: Deny as unsupported by the evidence. No “conveyance of []

price information” took place. The only poll information conveyed is the mean, median and mode.
Moreover, Dr. Wagner’ s cited testimony indicates just the opposite —that NTSP was using generalized
pollsin 2002 (CX1195 (Van Wagner, Dep. a 66-67)). Furthermore, as noted in the previous
response, CX 565 aso indicates there were prior general polls. Deny to extent the proposed finding
uses the term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

108. NTSP began to conduct “Annud Polls’ to determine minimum reimbursement rates for usein
negotiation of HMO and PPO product contracts with health plans on September 14, 2001. (CX1195

(Van Wagner at 66-67); CX0565).

Responseto Finding No. 108: Admit that NTSP conducted Annud Polls to determine

Board minimums, but deny that NTSP used these minimums in negotiations with heglth plans and deny
that thiswas the first generd poll. See Responses to Findings Nos. 106-07. NTSP informs hedlth
plans of the Board minimums and messengers al acceptable contracts with rates above Board
minimums. (Frech, Tr. 1370; Van Wagner, Tr. 1776, 1706). Deny response to extent the proposed

finding uses the term "negatiate’ differently than NTSP s witnesses tedtified to. The term "negotiate’ has
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various meanings, both colloquid and legd, and any proposed finding should define that term congstent
with tesimony given. See Response to Finding No. 53.

109. NTSP spalling form explainsto the participating physicians that annudly “NTSP pallsits
affiliates and membership to establish Contracted Minimums. NTSP then utilizes these

minimums when negotiating managed care contracts on behaf of its participants.” (CX0387 at 1;
CX0633).

Response to Finding No. 109: Admit but incomplete. The poll answers apply to both risk

and non risk contracts, but NTSP s use of the word * negotiating” refers only to non-economic terms of
anon-risk contract. Deny response to extent the proposed finding uses the term "negotiate” differently
than NTSP switnesses tedtified to. The term "negotiate” has various meanings, both colloquid and
legd, and any proposed finding should define that term congstent with testimony given. See Response
to Finding No. 53. Deny to extent the proposed finding uses the term"member” differently than

NTSP switnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and
any proposed finding should define that term congstent with the testimony given. See Response to
Finding No. 8.

110. Inaddition, NTSPinformsits physcians of the average poll results and NTSP' s minimum
contract prices based thereon will be relayed back to the physicians. (Van Wagner, Tr. 1320-21,
CX1042; and CX1043).

Responseto Finding No. 110: Admit.

111.  On October 15, 2001, the NTSP Board received the first Annua Poll results. Based on the
poll results, NTSP established minimum prices of 125% of 2001 Medicare for HMO products and
140% of 2001 Medicare for PPO products as minimally acceptable fee schedules for hedth plan
contracts. (CX0103 at 6; CX0389).

Response to Finding No. 111: Admit substance, but deny it wasthe “first Annud Poll.” See
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Responses to Findings Nos. 106-107.

112. These minimums were identical to those set by the Board as early as 1997, (CX1042), and
werein excess of prevalling market rates reported to NTSP by its member physicians. See (CX0265
(rate comparison for seven hedth plans, prepared by NTSP in 2001)). See also (CX1177 (Grant,
Dep. at 113); CX0103 at 6; and CX0389).

Response to Finding No. 112: Deny. There was no Board minimum as early as 1997. See
Response to Finding No. 105. The cited evidence does not support this statement. Dr. Grant’s
Depodition testimony, CX 103, and CX 389, al mention poll results, but do not refer to 1997. Also,
none of this evidence mentions NTSP s rates being above market. CX 256 is a comparison of
NTSP sratesto street rates. |PA market rates are not the Street rates. (Van Wagner, Tr. 1805-07;
Maness, Tr. 2057-58). NTSP srates are not above market rates for high-quality, efficient physicians
or other IPAs. (Quirk, Tr. 297-98 (offered NTSP market standard); Quirk, Tr. 348-49; Frech, Tr.
1390; Van Wagner, Tr. 1746 (United offered same rateto ASIA); Jagmin, Tr. 1132-33; Van Wagner,
Tr. 1697, 1701-02 (Aetna offered same rate to MSM); Grizzle, Tr. 959, in camera [

]; Van Wagner, Tr. 1723 (Blue Cross offered lower rate than
HTPN); Dess, Tr. 2409-10; Lovelady, Tr. 2656-57 (physician direct rates higher than NTSP rates)).
Deny to extent the proposed finding uses the term"member” differently than NTSP s witnesses testified
to. Theterm "member" has various meanings, both colloquiad and legd, and any proposed finding
should define that term consstent with the testimony given. See Response to Finding No. 8.
113. On November 11, 2002, NTSP conducted its second Annual Poll to determine minimum
reimbursement rates for use in negotiation of HMO and PPO product and anesthesia contracts with

hedlth plans. NTSP included the prior years results, among other things, on the polling form.
(CX0430).
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Responseto Finding No. 113: Admit that NTSP conducted this Annua Poll to determine

Board minimums, but deny that NTSP used these minimums in negotiations with hedth plans or thet this
was only the second Annua Poll. See Responses to Findings Nos. 106-07, 111. NTSP informs hedlth
plans of the Board minimums and messengers al acceptable contracts with rates above Board
minimums. Deny response to extent the proposed finding uses the term "negotiate’ differently than
NTSP switnesses tetified to. The term "negotiate” has various meanings, both colloquia and legd,

and any proposed finding should define that term consistent with testimony given. See Response to
Finding No. 53. Admit second sentence.

114. NTSPusesits pall to establish consensus prices with and for its physicians, to be used astarget
pricesin collective negotiation with hedth plans. (Frech, Tr. 1321).

Responseto Finding No. 114: Deny. NTSP s poll determines the Board minimum for

messengering non-risk contracts, but it is not a consensus price. NTSP' s Board sets the minimums for
the entry of NTSP, as an entity, into non-risk contracts. NTSP does not participate in collective
negotiaion with hedth plans. See Response to Finding No. 65. Further, this statement is unsupported
by sufficient evidence. NTSP did not have the ability to control and did not control the market. NTSP
physicians have numerous contracts directly with payors and through other IPAs, NTSP physicians
participate on average in only one-third of NTSP' s contracts, and payors have testified that payors can
contract with NTSP physicians without NTSP. See Response to Finding No. 95.

115. NTSP s palling form asks each physcian to disclose the minimum price that he or she would
accept for the provision of medica services pursuant to a fee-for-service HMO or PPO agreement.
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(CX0565; CX1194 (Van Wagner, 11.19.03 Dep. at 78-80); CX1196 (Van Wagner, 08.29.03 Dep.
at 26-29, 43-44, 62)).

Responseto Finding No. 115:  Admit, but deny asincomplete. The poll answers gpply to

both risk and non-risk contracts and only to offers coming through NTSP. See Responses to Findings
Nos. 53, 65, 69, 123.

116. Physciansresponding to the poll do not identify the actua minimum prices & which they are
willing to contract; rather they identify the price that they beieve should be the target price of the

collective. (Frech, Tr. 1322).

Response to Finding No. 116: Deny. Dr. Frech did not talk with any physicians when

formulating his opinion. (Frech, Tr. 1276-77). Thereis no citation to testimony of NTSP's
participating physicians to support a conclusion of what the physicians are thinking when they respond
to the pall. For ingtance, Dr. Johnson testified that he Signed up for an Aetna plan that fell below the
NTSP Board minimums “to be able to continue to see Aetna patients, and it was important for my
business” Dr. Johnson further stated that his understanding of the poll results was: “When a contract is
presented, there may —there is atabulation, for lack of a better word, that is presented that includes
how the terms of the reimbursement are in addition to other favorable or unfavorable, depending on
your prospective, aspects of the contract. For example, bundling, prompt pay, is the contract
congstent with state and federa law, that sort of thing.” (CX 1182 (Johnson, Dep. at 25-31)).

117. The membersindicate their price sdection by placing a check mark next to one of severd pre-

printed Medicare RBRV Sranges. (CX1204; CX1196 (Van Wagner, 08.29.03 Dep. at 26-29, 43-
44, 62); CX1194 (Van Wagner, 11.19.03 Dep. at 78-80); CX0274; CX0565; CX0633).



Response to Finding No. 117: Admit, but deny to extent the proposed finding usesthe

term"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

118. By quoting a particular percentage of RBRV'S, one can establish the prices for thousands of
different services smultaneoudy. Using the Medicare index and a percentage of Medicare asa

converson factor voluminous price information is reduced to asingle dimension. (Frech, Tr. 1287).

Response to Finding No. 118: Admit, but incomplete. RBRV Sisthe physician

compensation system created by Congress and implemented by the Health Care Financing
Adminigtration to ensure fair payments to physicians and control costs. (Wilensky. Tr. 2145-46).

119. By condensing complex pricing information, the Medicare index can serve to facilitate collusion,
easing both the formation of pricing agreements and monitoring for deviations from agreed-upon prices.

(Frech, Tr. 1287).

Response to Finding No. 119: Deny that the Medicare index has been used to facilitate

colluson. The Medicare index was created by Congress partialy to ensure fair paymentsto physicians.
See Response to Finding No. 118. There is no evidence of colluson among NTSP and its participating
physcians. See Responseto Finding No. 65. Further, Dr. Frech admitted that “there can be
pro-competitive effects’ to theindex. (Frech, Tr. 1374). In addition, Dr. Wilensky stated that the
Medicare index was created to address. “two concerns. The first was that the payments were not fair
and were not sending good incentives in terms of the relative payments for procedures versus primary
care and for urban versus rural physicians and so there needed to be a readjustment of paymentsin

terms of the relative payments. There was aso a concern that spending was growing too fast, even
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though Medicare controls the fees that physicians are paid, and therefore, there was an expenditure
target put in place that would impact fees in case totd spending increased a afaster rate than had been
legidated by the Congress.” (Wilensky, Tr. 2146).

120.  After receiving the poll responses, NTSP cal culates the mean, median, and mode (“averages’)
of the minimum acceptable fees identified by its physicians, establishes its minimum contract prices, and
then reports these measures back to its participating physicians. (CX0103; CX1196 (Van Wagner,
08.29.03 Dep. at 26-29, 43-44, 62); CX1194 (Van Wagner, 11.19.03 Dep. at 78-80); CX1204).

Responseto Finding No. 120: Admit.

121. By providing thisinformation to its member physicians, NTSP effectively informs the physcians
asto the potentia reward for deferring direct negotiations with heglth plans while seeking to negotiate
collectively through NTSP. (Frech, Tr.1326).

Response to Finding No. 121: Deny. The poll results are gathered, summarized, and
distributed in such away that it cannot promote colluson among NTSP and physicians. See, e.g.,
Frech, Tr. 1436-37; Deas, Tr. 2423; Maness, Tr. 2046-47; Van Wagner, Tr. 1641-42, 1644. There
is no evidence of colluson among NTSP and its participating physcians. See Response to Finding No.
65. Thereisno “potential reward” for deding with NTSP because NTSP srates are not above
market. In fact, some physicians receive direct contract rates higher than NTSP s contract rates. See
Response to Finding No. 112. Deny response to extent the proposed finding uses the term "negotiate”
differently than NTSP switnesses tetified to. The term "negotiate” has various meanings, both
colloquid and legd, and any proposed finding should define that term congstent with testimony given.
See Response to Finding No. 53. Further, NTSP did not have the ability to control and did not control

the market. NTSP physicians have numerous contracts directly with payors and through other IPAS,

NTSP physicians participate on average in only one-third of NTSP' s contracts, and payors have
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testified that payors can contract with NTSP physicians without NTSP. See Response to Finding No.
95. Deny to extent the proposed finding uses the term”"member” differently than NTSP s witnesses
tedtified to. The term "member" has various meanings, both colloquid and legd, and any proposed
finding should define that term congstent with the tesimony given. See Response to Finding No. 8.
122.  Such price information sharing reduces each physcian’s uncertainty as to the conduct of its
comptitors (in the aggregate); enhances solidarity among the membership; and increases the likelihood
of colluson. (Frech, Tr. 1327). See also (Maness, Tr. 2254 (agreeing that reduction of uncertainty
among competitors can facilitate collusion); CX1170 (Blue, Dep. a 33) poll results provide “aguiddine
where we saw the numbers, we would like to have these rates, if possible, and it kind of gave you an
idea of where the market was. So if | got other communications independently and some | [sic] was
paying 80 percent of Medicare, but it looked like alot of plans were paying 110 percent, then 80
percent of Medicare sounded pretty low.”)).

Response to Finding No. 122: Deny. Reporting only the mean, median, and mode
agoregated across dl physcansin al specidties without reveding any other information, including the
response rate, does not dlow physcians to glean any competitive information from the NTSP s poll
results. (Maness, Tr. 2046-2049; CX 1194 (Van Wagner, Dep. at 16-19)). See also Responses to
Findings Nos. 113, 121. Further, NTSP did not have the ability to control and did not control the
market. NTSP physicians have numerous contracts directly with payors and through other IPAS,
NTSP physicians participate on average in only one-third of NTSP' s contracts, and payors have
testified that payors can contract with NTSP physicians without NTSP. See Response to Finding No.
95. Deny to extent the proposed finding uses the term”"member” differently than NTSP s witnesses

tedtified to. The term "member" has various meanings, both colloquid and legd, and any proposed

finding should define that term congstent with the testimony given. See Response to Finding No. 8.
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123. Thesdting of a collectively determined minimum price in and of itsdf islikely to raise prices.
(Frech, Tr. 1322-1323).

Response to Finding No. 123: Thisisan assartion of law and economics and an improper

proposed finding. Dr. Frech did not look at any cost datafor North Texas, did no analysis of cost
increases, never consdered total medical expense, and never looked at physician utilization. (Frech,
Tr. 1416-17, 1421). Dr. Frech did not compare NTSP sratesto the rates of other IPAs. (Frech, Tr.
1440, 1448). Infact, Dr. Frech did not review any data beyond looking at the report of Respondent’s
expert, Dr. Maness. (Frech, Tr. 1358-59, 1414-15). Further, deny as unsupported by sufficient
tesimony and isirrdevant to NTSP s activities. NTSP' s Board minimums do not function asa
“collectively determined minimum price” because NTSP participating physicians can and do contract
directly with health plans and through other IPAs and medica groups. (Quirk, Tr. 288-89, 334; Besty,
Tr. 462-63; Roberts, Tr. 544-46, 568; Grizzle, Tr. 692, 764; Van Wagner, Tr. 1564, 1637; Dess, Tr.
2432, 2400; Lovelady, Tr. 2652; Lonergan, Tr. 2711-12). NTSP s Board sets the minimums for the
entry of NTSP, as an entity, into non-risk contracts by reference to the mean, median, and mode of the
poll results. NTSP's contract rates are not above market. See Response to Finding No. 112.

124. Moreover, while NTSP represents alarge number and significant portion of Tarrant County
physicians in some specidties, within each specidty there are not alarge number of independent sdllers
(solo practitioners or physician groups). Such adigtribution is conducive to successful collusion.

(Frech, Tr. 1299, 1302).

Response to Finding No. 124: Deny. Infact, that NTSP does not include alarge number of

independent sdllers supports the contention that NTSP does not exert significant market power.

Physicians who are associated through financidly integrated groups will likely act togther regardless of
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NTSP sinvolvement. NTSP hasless of an impact on the competitive landscape in this Stuation.
(Maness, Tr. 2032-33; RX 3118 (Maness Report 11 40)). Thereis no evidence of a colluson among
NTSP and its participating physicians. See Response to Finding No. 65. And Dr. Maness' testimony
demongtrated “What | find is, while the NTSP documents list NTSP as having 52 radiologists, that
that's a single group and so in terms of any competitive impact from NTSP on radiology services,
there's none because there's one group in NTSP and -- and -- and so those 52 is—there -- isasingle
group.” (Maness, Tr. 2033). Thereisno colluson among NTSP and its participating physicians. See
Response to Finding No. 65. Further, NTSP did not have the ahility to control and did not control the
market. NTSP physicians have numerous contracts directly with payors and through other IPAS,
NTSP physicians participate on average in only one-third of NTSP' s contracts, and payors have
testified that payors can contract with NTSP physicians without NTSP. See Response to Finding No.

95.

C. NTSP Collectively Negotiates Prices On Behalf of Its Members

125. NTSPregularly informs hedth plans that its physicians have established minimums fees for
NTSP-payor agreements, identifies the fee minimums, and states that NTSP will not enter into or
otherwise forward to its participating physicians any payor offer that does not satisfy those fee
minimums. (CX1204; CX1196 (Van Wagner, 08.29.03 Dep. at 62-63, 153-154); CX 1173 (Dess,
Dep. at 26-29). See also (Van Wagner, Tr. 1822-1824 (dtating that NTSP identified NTSP's
minimum contract prices to payors on multiple occasons in 2000 and 2001)).

Response to Finding No. 125: Deny. NTSP has not “regularly” informed hedlth plans of

Board minimums. The evidence cited only supports that NTSP has “sometimes’ informed hedlth plans
and that isit has informed hedlth plans “multiple times’ over “severd years” (CX 1204; Van Wagner,

Tr. 1822-24). Further, Dr. Van Wagner testified that NTSP has not informed health plans of Board
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minimums in the last two years. (Van Wagner, Tr. 1822, 1970-71). The board looks at the poll results

and sets minimums for the involvement of NTSP as an entity only. See Response to Finding No. 60.

126. After NTSPreected and refused to messenger health plan offers because the prices were
below NTSP s minimum prices, hedth plans have submitted to NTSP new proposas with higher fees.
At times N TSP has made counter-offers at prices above those earlier offered to it by the health plans.
(CX0813 (NTSP refused to “move forward with any proposa” until the rate offer was increased);
Roberts, Tr. 537-539; CX1098; CX1012; CX0627 at 1-2; CX0565 at 1; CX0580; CX0582;
CX0585; CX0591 at 1; CX0104; CX0799, in camera (Order on Non-Party Cigna’'s Motion for In
Camera Treatment, 04.23.04); CX0790 at 1, in camera (Order on Non-Party Cigna’s Motion for
In Camera Treatment, 04.23.04); CXQ776).

Response to Finding No. 126: Admit first sentence, but deny that NTSP “reected and

refused to messenger” offers. The cited evidence does not support this stlatement. Deny second
sentence. NTSP has not made a*“counter-offer” to a hedlth plan regarding economic terms of a non-
risk contract other than to inform the payor of NTSP s Board minimums. (Van Wagner, Tr. 1776;
Frech, Tr. 1370) (Dess, Dep. a 73) (“Weredly don't negotiate rates. We -- you know, in asituation
like that, what is the usual processisthe payor then goes directly to our members and contracts those
that they wish to contract with.”) Deny response to extent the proposed finding uses the term
"negotiate’ differently than NTSP s witnesses tedtified to. The term "negotiate” has various meanings,
both colloquid and legd, and any proposed finding should define that term cons stent with testimony
given. See also Response to Finding No. 53.

127. NTSP collectively and aggressively negotiates prices for its member physicians. See, e.g.,
(CX0256 (Referring to NTSP' s successful negotiation tactic of terminating NTSP physicians from
United' s hedth plan: “This United negotiation is a template for other efforts that will need to occur in the
near future and would best be coordinated by NTSP;” CX1042 (NTSP Board statement, in regard to

United HedthCare negotiations, that the parties are “far gpart in agreeing to a market reimbursement
fee schedule’ and that “NTSP is not asking for United to pay more than their competitors’); and
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CX0796 at 1, CX0795 at 2, in camera (Order on Non-Party Cigna’s Motion for In Camera
Treatment, 04.23.04); Grizzle, Tr. 740 (discussng NTSP e-mail to CIGNA sating that NTSP would
not move forward with any proposa until the CIGNA PPO price is brought up to current rates); See
also (CX1177 (Grant, Dep. at 46); CX1182 (Johnson, Dep. at 10-11); CX0351; CX0295; Dess, Tr.
2538-2539, 2573; CX1061; CX0051 at 3; CX0704; CX0092; CX0526; Roberts, Tr. 537-539 (at
NTSP Board meeting he attended, NTSP attempted to negotiate rates referencing powers of
attorney)).

Response to Finding No. 127: Deny. Deny response to extent the proposed finding uses the

term "negotiate” differently than NTSP switnesses testified to. The term "negotiate’ has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
testimony given. See Responseto Finding No. 53. There is no evidence of colluson among NTSP and
its participating physcians. See Response to Finding No. 65. The cited evidence does not show that
NTSP collectively and aggressively negotiates prices for its physicians. CX 256, a Consultantsin
Cardiology document, is not a statement of NTSP. See also Response to Finding No. 227. CX 795,
CX 796, in camera, and the cited testimony of Mr. Grizzle al relate to Cigna's breaches of contract.
CX 51, CX 295, in camera, and CX 526 discuss atied risk arrangement with MSM. (Van Wagner,
Tr. 1609-12; RX 3151). The cited testimony of Mr. Roberts is mischaracterized. These was no
attempt to negotiate rates — Mr. Roberts mentions a random comment he heard and has “no idea” who
said. See Response to Finding No. 411. Further, NTSP did not have the ability to control and did not
control the market. NTSP physicians have numerous contracts directly with payors and through other
IPASs, NTSP physicians participate on average in only one-third of NTSP s contracts, and payors have
testified that payors can contract with NTSP physicians without NTSP. See Response to Finding No.
95. Deny to extent the proposed finding uses the term”"member” differently than NTSP s witnesses

tedtified to. The term "member" has various meanings, both colloquid and legd, and any proposed
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finding should define that term congstent with the tesimony given. See Response to Finding No. 8.

128. Indeed, on at least one occasion NTSP gaff in the course of negotiations with a hedlth plan
misrepresented its contract minimum prices, by sating that its physcians minimum prices were eight to
ten percentage points higher than its actua fixed minimums. (CX0710). See also (CX0813 (NTSP
demanding higher prices than its minimums, CX1042).

Response to Finding No. 128: Deny. Deny response to extent the proposed finding uses the

term "negotiate” differently than NTSP switnesses testified to. The term "negotiate’ has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
tetimony given. See Response to Finding No. 53. None of the cited documents support this finding.
CX 813, in camera, isan emall between Dr. Van Wagner and Mr. PAmisano, which does not discuss
an 8%-10% higher rate or any type of misrepresentation. CX 1042 is aletter from NTSP to the
Mayor of Fort Worth that does not address any part of this statement. CX 710 is a handwritten list
that does not address any part of this statement.

129. NTSPtoldits physciansthat, given “an environment where payors are moving to a fee-for-
sarvice approach,” NTSP would act to help its members avoid a decrease in fee-for-service
relmbursement, and indicated that it was addressing the maintenance of “minimal reimbursement

standards.” (CX0195; CX0195A; CX0159 &t 2).

Response to Finding No. 129: Deny as mischaracterizing the evidence. The quote “an

environment where payors are moving to a fee-for-service approach,” follows NTSP s statement that it
wants to “maintain the medica management expertise and contracting clout NTSP has assumed in its
risk contracts,” and, further, this quote is from the middle of a discusson on how NTSP needsto
reorganize to maintain its medicd management and clinica integration. (CX 195). The other evidence

cited does not support this statement. CX 195A is surveys sent to doctors that contain physicians
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individua answers. CX 159 does not support or mirror the proposed finding. Deny to extent the
proposed finding uses the term"member” differently than NTSP s witnesses tedtified to. Theterm
"member" has various meanings, both colloquid and legd, and any proposed finding should define that
term consstent with the tesimony given. See Response to Finding No. 8. Further, NTSP did not have
the ability to control and did not control the market. NTSP physicians have numerous contracts
directly with payors and through other IPAs, NTSP physcians participate on average in only one-third
of NTSP s contracts, and payors have testified that payors can contract with NTSP physicians without
NTSP. See Responseto Finding No. 95.

130. NTSP hasexplicitly recognized that athreat to NTSP s accomplishment of its aims was “the
ability of payorsto do end runs around the organization,” (CX0159 at 2). For that reason, it has
adopted various practices that strengthen unity in its price-fixing scheme and that reduce the ability of
hedlth plans to reach agreements with NTSP physicians through other means. See findings 97, 128,

131-146.

Response to Finding No. 130: Deny. Although CX 159 doesidentify this as one of many

threats to NTSP, there is no connection in this document or in any other evidence cited to any price-
fixing scheme or other actionsthat limited hedth plans ability to reach NTSP physicians. The second
sentence is supported solely by proposed findingsthat NTSP denies.  NTSP does not have the
authority to and does not bind its participating physicians on non-risk contracts. Physicians are freeto
contract directly with payors or join other IPAs and similar groupsin order to access contracts. Payors
do not have difficulty reaching NTSP physcians through other means. See Response to Finding No.
123. NTSP does not operate a price-fixing scheme. Deny response to extent the proposed finding

usesthe term "negotiate’ differently than NTSP switnesses testified to. The term "negotiate’ has

63



various meanings, both colloquid and legd, and any proposed finding should define that term congstent
with tesimony given. See Responseto Finding No. 53. Thereis no evidence of collusion among
NTSP and its participating physcians. See Response to Finding No. 65. Further, NTSP did not have
the ability to control and did not control the market. NTSP physicians have numerous contracts
directly with payors and through other IPAs, NTSP physcians participate on average in only one-third
of NTSP s contracts, and payors have testified that payors can contract with NTSP physicians without

NTSP. See Responseto Finding No. 95.

131. NTSP has cautioned its physicians to avoid undermining NTSP solidarity and its pricing
consensus. See, e.g., (CX0550 (Dr. Vance' s “Open Letter to the Membership”: “We must continue to
move forward as a group or we will surely fater asindividuas’); CX0380 at 2 (NTSP warning its
physicians that physcian feeswill decline unless “NTSP or someone can provide a unifying voice for
physicians’); CX0400 at 2 (NTSP warning its members that without their support “NTSP will not be
around the next time Aetna, Cigna, or United come to town” with unsatisfactory rate proposas)). See
also (CX0195A (responses to 2001 survey by NTSP of its Medical Executive Committee members:
(1) “Moretake usor leave usin entirety contracting. United we stand, divided we will fdl. - Kenneth
A. Mar MD, Endocrinology;” (2) “[B]etter / more uniform response to contracts. Or it will be gone. -
Dondd A. Behr MD, Gen. Cal-Rectd, Vasc. Surgery;” (3) “Cohesive negotiations for dl members’ -
Mark B. Predey MD;” (4) “Need to remove the groups or individuas who weaken NTSP by
continudly sgning contracts againg the group as awhol€'s advice - Kenneth A. Mar MD,
Endocrinology;” (5) “Find away to keep division that have broken in the past (See Urology
Cadiology), inline" - Donad A. Behr MD, Gen. Col-Rectd, Vasc. Surgery”; and “Educate al
members of progress > cohesiveness’ and (6) “Hold our own against MSM & other payors.” - Mark
B Predey MD); CX0904 (“THE NTSP BOARD STRONGLY URGESITSMEMBERSTO
AVOID SIGNING INDIVIDUAL CONTRACTSIN ANY SETTING WHICH WILL PLACE
THEM AT ODDSWITH OTHER MEMBERS OF THE ORGANIZATION.”) (emphasisin
original)).

Responseto Finding No. 131: Deny. Thereisno evidence of colluson among NTSP and

its participating physicians. See Response to Finding No. 65. NTSP does not prevent physicians from

contracting directly or through other groups. See Response to Finding No. 123. Further, the cited



evidence does not support thisfinding. CX 550 is aletter containing the individud statements of one
NTSP participating physician, not NTSP. CX 380 is aletter defending the risk contracting and medical
management modd and suggesting lobbying on behdf of physicians. CX 400 is a document discussing
NTSP s possible transtion to anew organizationa form and maintaining risk contracts. Further, the
quoted sentence in CX 400 continues to read, “with a 30% below market proposal or Blue Cross
decidesit isjust not going to pay you for haf your billed codes” CX 195A is survey resoonses
containing the statements of physicians, not NTSP. The quoted phrases are dl answersto the
questions: “ Over the next two years, how can NTSP help me as an organization address [the biggest
threat to my practice]?’; “Two years from now, what will NTSP, as an organization, look like?’; and
“What specific changes does NTSP need to make over the next 24 months to grow as an
organization?’. CX 904 isafax dert deding with an MCNT risk contract, not a non-risk offer. Ladtly,
NTSP denies the mischaracterization of the evidence by use of hyperbolic language. NTSP advised
and informed its participating physicians of NTSP s activities, but NTSP never “cautioned or “warned”
its physicians about “solidarity”. NTSP did not have the ability to control and did not control the
market. NTSP physicians have numerous contracts directly with payors and through other IPAS,
NTSP physicians participate on average in only one-third of NTSP' s contracts, and payors have
testified that payors can contract with NTSP physicians without NTSP. See Response to Finding No.
95. Deny to extent the proposed finding uses the term”"member” differently than NTSP s witnesses
tedtified to. The term "member" has various meanings, both colloquid and legd, and any proposed

finding should define that term congstent with the testimony given. See Response to Finding No. 8.
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132. A fird gep in maintaining solidarity is NTSP' s trumpeting to its member physicians of the
successes it dready has enjoyed in obtaining higher fee-for-service prices on their behaf. See, e.q.,
(CX0380 at 2 (NTSPinforming its members that through “direct” negotiation or affiliation with other
IPA’s obtained for its members non-risk contracts at prices 5 to 15% over Tarrant County rates’);
CX0550 (*An Open Letter to the Membership” stating that NTSP * has provided a consistent premium
fee-for-service reimbursement to the members when compared with any other contracting source.”)).
And NTSP admitted that when an NTSP physician receives an offer for a contract that has aso been
sent to NTSP, the physician will sometimes just wait and see what happens through NTSP. (Dess, Tr.
2405-2406).

Response to Finding No. 132: Deny first sentence and deny characterization of NTSP as

“trumpeting.” NTSPis not attempting to maintain solidarity and does not “trumpet” anything. The cited
evidence does not support these characterizations. See Response to Finding No. 133. NTSP srates
are not above market. See Responseto Finding No. 121. CX 380 and CX 550 are not comparing
NTSP sratesto therate of other IPAS, they are referring to NTSP srates as* premium” when
compared to the street rate. See Response to Finding No. 112. Deny to extent the proposed finding
uses the term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the tesimony given. See Response to Finding No. 8. Asto second sentence, admit that Dr. Deas
tetified that sometimes his group persondly will wait and see what happens with a contract through
NTSP, but deny that NTSP made any statement regarding participating physicians actions and deny
relevance to the digposition of the issuesin this proceeding. NTSP does not prevent its physicians from
making independent decisions on contracts. Deny response to extent the proposed finding uses the term
"negotiate’ differently than NTSP s witnesses tedtified to. The term "negotiate" has various meanings,
both colloquid and legd, and any proposed finding should define that term cons stent with testimony

given. See Response to Finding No. 53.  In fact, the cited testimony of Dr. Deas explains that this was
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not a decison influenced by NTSP. Further, NTSP did not have the ability to control and did not
control the market. NTSP physicians have numerous contracts directly with payors and through other
IPAs, NTSP physicians participate on average in only one-third of NTSP s contracts, and payors have
testified that payors can contract with NTSP physicians without NTSP. See Response to Finding No.

95.

133.  Then, through avariety of NTSP updates to member physicians, implicitly urges the physicians
to delay or forgo direct contracting during NTSP s negotiations with hedlth plans. See, e.g. (CX0310
(Dr. Deas advisng NTSP physiciansthat “ discussions are ongoing with Aetna U.S. Hedlthcare, Cigna,
and other mgor payors which should lead to contracts that are more favorable than we would be able
to achieve individudly or through other contracting entities’). During negotiations with specific payors
NTSP has sent fax derts to its members and held “Generd Membership Meetings’ to continualy
provide contracting updates for specific payor negotiations and discuss and share NTSP's poll results
with the membership. CX1178 at 21-23 (Hollander, Dep. at 21-23); CX0173 - CX0180, CX0182-
CX 0188 (minutes to genera membership meetings, including references to updatesto NTSP's
negotiations with health plans); CX0615; CX0945; CX0903; CX0617; CX0103; CX0628; NTSP's
members aso provided NTSP with the price terms of direct offers from hedth plans. CX1177 (Grarnt,
Dep. at 113).

Response to Finding No. 133: Deny first sentence. NTSP does not prevent its physicians

from making independent decisions on contracts or contracting with payors directly or through
organizations other than NTSP. See Response to Finding No. 123. Further, NTSP does not
“implicitly urge’ its physicians to do anything, and the cited evidence does not support this statement.
Deny to extent the proposed finding uses the term"member” differently than NTSP s witnesses testified
to. Theterm "member" has various meanings, both colloquia and legd, and any proposed finding
should define that term consstent with the tesimony given. See Response to Finding No. 8. Deny
second sentence. Deny response to extent the proposed finding uses the term "negotiate” differently

than NTSP switnesses tedtified to. The term "negotiate” has various meanings, both colloquid and
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legd, and any proposed finding should define that term congstent with testimony given. See Response
to Finding No. 53. The contracting updates to physicians are merdly to advise the physicianson
NTSP s activities for informational purposes. Further, many of the cited documents do not support this
statement. CX 173 contains no contracting update. CX 174, CX 175, CX 176, CX 178, CX 185,
CX 903, and CX 945 contain updates on MSM and PecifiCare risk arrangements. CX 179 and CX
180 contain updates on the MSM lawsuit. CX 617 and CX 628 are fax derts regarding the poll.
NTSP did not have the ahility to control and did not control the market. NTSP physicians have
numerous contracts directly with payors and through other IPAs, NTSP physicians participate on
averagein only one-third of NTSP s contracts, and payors have testified that payors can contract with
NTSP physicians without NTSP. See Response to Finding No. 95.

134. NTSPisawaretha it can at timesincrease its collective bargaining power by further
encouraging physcians to avoid entering into direct contracts with hedlth plans and by threatening or
undertaking collective departicipation from hedth plan networks, and otherwise by coordinating
physician contracting behavior. (CX0256; CX0400; CX0902; CX0259 at 1; CX0275 at 1-13;
CX0195; CX0195A). Seealso (CX0159 at 2; CX1183 at (Lonergan, Dep. at 23-25); Lonergan, Tr.

2731-2732).

Response to Finding No. 134: Deny. None of these documents or testimony mention

collective bargaining power, encouraging physciansto avoid entering direct contracts with hedth plans,
or threatening or undertaking collective departicipation from hedth plan networks. CX 256 isthe
Board Minutes of Consultants in Cardiology, a group whose statements do not represent the statements
of NTSP. CX 400 and CX 195 are aletter and board minutes discussing the NTSP s risk contract
and medicad management functions and the possible change to a different business organization modd if

the risk contract does not continue. CX 902 relates to arisk contract with MCNT. CX 259isan
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NTSP fact sheet containing the address and names of Board and staff members. CX 275 isthe NTSP
bylaws, and the sections cited by Complaint Counsel relate to the corporate structure, including eection
and functions of the Board of Directors and Officers. CX 195A isacollection of survey responses
from individual participating phys cians — statements that do not represent the position of NTSP the
entity. CX 159 is minutes discussing Dr. Deas s Dancing With Gorillas presentation, a presentation that
focused on risk contracting and the HTPN affiliation, as well aslegd problems with payor payment
methodologies. (Deas, Tr. 2602-03). Dr. Lonergan’s testimony both at trid and at deposition merely
relays that some of the contracts he accessed through NTSP were “financidly agood ded.” Further,
NTSP does not prevent its phys cians from making independent decisions on contracts or contracting
with payors directly or through organizations other than NTSP. See Response to Finding No. 133.
There is no evidence of colluson among NTSP and its participating physicians. See Response to
Finding No. 65. Further, NTSP did not have the ability to control and did not control the market.
NTSP physcians have numerous contracts directly with payors and through other IPAs, NTSP
physicians participate on average in only one-third of NTSP' s contracts, and payors have testified that
payors can contract with NTSP physicians without NTSP. See Response to Finding No. 95.

135. Accordingly, NTSP has at various times solicited and obtained powers of attorney from its
members, giving NTSP the unfettered right to negotiate non-risk contracts on behdf of those members.
(CX1173 (Dess, Dep. at 56-57); CX1065; CX1061; CX1070; and Palmisano, Tr. 1250-1251). To
incent other physicians to grant it power of attorney, NTSP includes in power of attorney solicitations
information about the number of physicians who aready have executed the powers of atorney.

(CX1066; CX0548 at 1).

Response to Finding No. 135: Deny first sentence as not supported by evidence cited.

NTSP has obtained powers of attorneys from participating physicians, but these powers of attorney are
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limited in scope. The language of the power of atorney only dlowsit to be used “in any lawful way,”
which does not include negotiation of economic terms on non-risk contracts. CX 1070, cited in support
of NTSP's “unfettered right to negotiate,” it specificdly sates, “the Board does not negotiate financia
terms on our fee-for-service contracts.” CX 1065 and CX 1061 are fax derts with an attached power
of atorney containing the limitation “in any lawful way” and there is no contradictory statement of
NTSP s limited authority under the power of attorney. The testimony cited includes Mr. PAmisano’'s
explanation that, “I don't ever really recall understanding that whole agency process.” (Pamisano, Tr.
1251). NTSP dso cannot bind a physician to accept or reject an offer. (Frech, Tr. 1368-69). No
NTSP participating physician has rgected a non-risk payor offer based on a power of attorney granted
to NTSP. (Frech, Tr. 1368-69). Further, some powers of attorney obtained by NTSP were not
directly related to non-risk contracts. Dr. Dess s cited deposition testimony specificaly states that
NTSP does not send out powers of attorney very often and at least one that was sent out related to the
AetnaeMSM lawsuit. NTSP sued MSM as the class representative for physicians and requested
powers of attorney to avoid legd problems when physicians were asked to sign contractsincluding a
provison that MSM was the physician’ s atorney-in-fact. See, e.g., RX 335, CX 548. Deny second
sentence as not supported by evidence cited. While NTSP does occasiondly provide information
about the number of executed powers of attorney, thisinformation is not provided to incent other
physicians to grant powers of attorney. CX 1066 and CX 548 provide the number of powers of
attorney gathered, but make no accompanying statement that could be considered an incentive to other
physicians. The number of POAs gathered issmall. (CX 1066; (107 POAS); (CX 548; 180 POAYS).

Further, Dr. Deas's deposgition testimony includes the statement that NTSP does not encourage
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participating physicians to submit the powers of attorney other than sending the fax derts and making
the documents available. (CX 1173 (Dess, Dep. a 57)). Deny to extent the proposed finding uses the
term"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

136. NTSP sagency agreements were meant to reduce or preclude hedth plans' ability to avoid
NTSP and the consensus price by gpproaching member physicians directly. See (CX1178 at 30;
CX1178 (Hollander, Dep. at 116)); and they have had that effect. For example, NTSP physicians
have referred hedth plans that were attempting to contract directly with them back to NTSP, at times
noting that the deferral was based on agency or power of atorney held by NTSP, Beaty, Tr. 453-459;
Grizzle, Tr. 696-698, 701, 724; CX0760 (verba acts)).

Response to Finding No. 136: Deny first sentence. Thefird citation to CX 1178 is

deposition testimony concerning NTSP s poll with no mention of agency agreements or direct
contracting with hedlth plans. The second deposition testimony cite contains only Dr. Hollander’s
individua “understanding” that an agency agreement could mean the payor had to contact NTSP, not
the physician. Further, NTSP s powers of attorney were limited in scope and usudly only indirectly
related to non-risk contracts. See Response to Finding No. 135. NTSP never prevented its physicians
from making independent decisions on contracts or contracting with payors directly or through other
organizations. See Response to Finding No. 133. Dr. Frech admitted that NTSP cannot bind a
physician to accept or reject anon-risk offer and that no physician has rgjected anon-risk payor offer
based on a POA granted to NTSP. (Frech, 1368-69). Deny to extent the proposed finding uses the
term"member” differently than NTSP switnesses testified to. The term "member” has various

meanings, both colloquid and legd, and any proposed finding should define that term consistent with
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the testimony given. See Response to Finding No. 8. Deny second sentence as unsupported by
evidence cited. Mr. Beaty’ s testimony has no mention of agency agreements or powers of atorney and
merely recounts Mr. Beaty’'s story that “some’ NTSP physcians referred him to NTSP, while others
sgned direct contracts with United or indicated they were going to contract through another 1PA.
(Besty, Tr. 455). Mr. Besaty, however, testified that he cannot recal which physician offices he
contacted directly or the names of people he spoke to during these contacts. (Beaty, Tr. 460-464).
Mr. Grizzl€ stestimony has no mention of agency agreements or powers of atorney other thanin a
question by Complaint Counsel which was unanswered after a hearsay objection was sustained. This
testimony merely recounts that sometimes efforts to contract individualy with NTSP physcians were
successful and sometimesthey weren't. (Grizzle, Tr. 724 (“Q. And were those individud efforts
successful? A. No. Oh, in some cases they were and some cases they weren't.”). CX 760 isletters
sent to Cignathat relate to assgnment of a contract, not direct contracting efforts by Cigna. See
Response to Finding No. 260.

137.  Further, NTSP has advised hedth plans during rate negotiations for fee-for-service contracts
and at other timesthat it represented NTSP member physicians, through powers of attorney, (Roberts,
Tr. 540-541), or otherwise (CX0760 (verba acts) (Letters from NTSP physiciansto CIGNA citing
NTSP asther contracting “agent”); Beaty, Tr. 453-459). NTSP s brandishing of agency rights and
powers of attorney before health plans increases the likelihood that any such hedth plan will conclude
that it has no practicd dternative to dedling with NTSP as the collective bargaining agent of its member

physicians. (Frech, Tr. 1328-1330).

Response to Finding No. 137: Deny first sentence. Deny response to extent the proposed

finding uses the term "negatiate’ differently than NTSP s witnesses tedtified to. The term "negotiate’ has

various meanings, both colloquia and legd, and any proposed finding should define that term congstent
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with tesimony given. See Response to Finding No. 53.  Further, this statement is unsupported by CX
760 and Mr. Beaty' s testimony, which relay comments by individua physicians and not any advisement
by NTSPto hedth plans. CX 760 isaso irrdlevant because it is letters rdating to a contract
assgnment, not fee-for-service contract negotiations. 1n Stuations where NTSP' s participating
physicians have requested that NTSP represent them, NTSP has so informed payors. These Stuations
often involve breaches of contract or deceptive and potentidly unlawful actions by payors. See
Response to Findings No. 136. Deny second sentence as unsupported by proper testimony of payors
themselves and unsupported by evidence cited. Frech’s testimony does not state that a hedth plan will
“conclude it has no practicd dternative” it only dates that there will be an “increase in incentives’ to
ded with NTSP. But payors apparently concluded there were practicd aternatives to deding with
NTSP because they were able to contract with NTSP physicians without NTSP. (Roberts, Tr. 544-
46; Quirk, Tr. 288-89; Beaty, Tr. 462-63; CX 1177 (Grant, Dep. at 70); CX 1182 (Johnson, Dep. at
25-26)). Deny to extent the proposed finding uses the term"member” differently than NTSP's
witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
proposed finding should define that term congstent with the testimony given. See Response to Finding
No. 8.

138. Inat least two instances, NTSP used its agency powers to terminate its members' participation

in ahedth plan because NTSP determined that the price being paid by the hedth plan for fee-for-
service medicine had become inadequate. (CX0546; CX0802; CX1054).

Response to Finding No. 138: Deny as not supported by evidence cited. CX 546isa

termination letter sent to MSM because of MSM'’ s breach of the contract. The letter states that the
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termination is resulting from MSM’ s “materid breach.” CX 802 isatermination letter sent to Cigna
because Cigna' s breached the contract by not allowing al of NTSP s specidiststo participate. See
Response to Finding No. 268. CX 1054 is atermination letter sent to United, but it does not mention
anything about price or rates, let done that they were inadequate. Deny to extent the proposed finding
uses the term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with

the testimony given. See Response to Finding No. 8.

139. Using yet another scheme to enhance its collective price bargaining power, NTSP has
orchedtrated letter writing campaigns by its member physicians to employers and others seeking to
undermine confidence in the adequacy of hedlth plans physician networks. See, e.g., (CX1036;
CX1039; CX1046 at 1-2; CX1051; CX1053 (NTSP writing “on behaf of” 588 primary care
physicians and specidigs to United dient, Texas Christian Universty (TCU), informing them that “due
to United' s pogitioning, Texas Christian may experience sgnificant network disruption.” NTSP dso
drafted a sample letter of similar effect for its members to send to TCU). See findings 185-186. See
also (CX0583 a 1-2 (soliciting letters to Texas Department of 1nsurance threstening significant
disruption of the Aetna network unless Aetna comesto price termswith NTSP). See finding 364.

Response to Finding No. 139: Deny argumentative and conclusory introductory phrase as

not supported by evidence cited. Further deny proposed finding as not supported by evidence cited.
All letters written to employers utilizing NTSP s services were | etters written to employers for whom
NTSP currently saw patients. NTSP had the right and duty to inform these employers astheir patient’s
representatives about issues that affect the delivery of hedth care. See Complaint Counsel Stipulation,
Tr. 1149-50 (“we re not contesting the right of a physicians to complain or to notify patients about its
compensation arrangements.”). CX 1036 and CX 1039 (two copies of the same document), CX

1046, and CX 1053 are | etters concerned with cost increases to employers and a declining quality of
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cae. CX 1051 isafax dert that mentions nothing about letters, letter writing, or the adequacy of
hedth plan physician networks. CX 583 isaletter from an individua physcian with an atached second
page of afax aert whose purpose cannot be determined to support this proposed finding without the
context of thefirst page. Deny to extent the proposed finding uses the term"member” differently than
NTSP switnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and
any proposed finding should define that term congstent with the testimony given. See Response to

Finding No. 8.

140. Hedth plans have taken NTSP s threats serioudy because they are credible and serious. As
NTSP hasitsdf sad: “NTSP has become a‘gorillanetwork’ with 124 PCPs. . . and 528 specidists.”
(CX0209 at 2; CX0310). NTSP and its physicians present themsalves as a unified and strong force
within Fort Worth, and the withholding by those physicians, or many of them, of services would
severdy damage the perceived adequacy of a hedth plan’s physician network in Fort Worth and
thereby injure the hedth plan in its ability to obtain or maintain business. (Grizzle, Tr. 730; Jagmin, Tr.
1091; Modey, Tr. 140). Such thresats raise the expected cost of seeking to contract around the NTSP
collective, making hedth plans more willing to pay the NTSP-physcians consensus price. (Grizzle, Tr.
730, 746-747, 750-751; Frech, Tr.1325).

Response to Finding No. 140: Deny first sentence as unsupported by any evidentiary cites.
Further denied because NTSP has not made any threatsto payors. Deny second sentence, athough
document CX 209 is accurately quoted. CX 209 is PCP Council minutes discussing Dr. Deas's
presentation, a copy of whichis CX 310. Dr. Desstedtified that he never referred to NTSP asa
“gorilla” (Dess, Tr. 2548-49, 2602-03). Deny third sentence, although admit the testimony of Cigna
and Aetna representatives makes this assertion. Mr. Modey’ s testimony does not support this
gatement. NTSP does not prevent its physcians from making independent decisions on contracts and

therefore does not present its physicians as a“ unified and strong force.” See Response to Finding No.
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133. Further, payors do not need NTSP to have an adequate network. (Quirk, Tr. 360 (truthful
statements that NTSP did not matter to United or its customers); CX 1034 (United correspondence
gtating NTSP “not critical” to network); Jagmin, Tr. 1122 (without NTSP, Aetna has 60-65% of
avallable physicians and has no network inadequacies); RX 9 (Aetnaandyss without NTSP contract
showing no network problems)). Deny fourth sentence. As stated previoudy, NTSP has not made
any threatsto payors. Further, this statement is unsupported by sufficient evidence. The cited
testimony of Mr. Grizzle rdatesto NTSP and Cigna's contractua disputes, not any threats by NTSP.
See Responses to Findings Nos. 266-273.

141. Onat least three occasions, NTSP s coordinated actions and threats of departicipation have
caused hedlth plansto increase their offers or reimbursement. (CX0256 (“NTSP has been successful
in negotiating decent rates from Aetna but only after threatening to term the entire NTSP network last
year”); CX0583 a 1; CX0786 at 1, in camera (Order on Non-Party Cigna’s Motion for In

Camera Treatment, 04.23.04); CX0583; Grizzle, Tr. 730, 738, 740-741).

Response to Finding No. 141: Deny. CX 256 and CX 583 (which is cited twice) relate to

an Aetna contract. Both of these documents are not statements of NTSP, but statements of individual
physicians. CX 256 is the minutes of one NTSP physician group. CX 583 is aletter to the
Commissioner of Insurance from one NTSP physician. Further, the rate that NTSP received from
Aetnawas not above market — it was the same rate Aetna had aready given to another IPA. (Jagmin,
Tr. 1132-33; Van Wagner, Tr. 1697, 1701-02, 1708-09). CX 786, in camera, and the testimony of
Mr. Grizzle rdate to the Cigna contract and al represent contractud disputes that Cignaand NTSP
were having, not an attempt by NTSP to increase an offer or reimbursement. CX 786, in camera, isa

letter from NTSP to Cignathat specificaly requests that Cigna [
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] See also Responses to Findings Nos. 266-273. Further,
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NTSP did not have the ahility to control and did not control the market. NTSP physicians have
numerous contracts directly with payors and through other IPAs, NTSP physicians participate on
average in only one-third of NTSP s contracts, and payors have testified that payors can contract with
NTSP physicians without NTSP. See Response to Finding No. 95.

142. NTSP scollective price-fixing and related acts and practices have effectively raised prices
and/or reduced output of physician services in the Fort Worth area of Tarrant County. (CX0310;

CX0209; CX0351; Frech, Tr. 1280-1281, 1332-33; Roberts, Tr 472-473).

Response to Finding No. 142: Deny. CX 310 and CX 209 relate to Dr. Deas s Dancing

With Gorillas presentation, a presentation that focused on risk contracting and the HTPN affiliation, as
well aslegd problemswith payor payment methodologies. (Dess, Tr. 2602-03). CX 351 isaletter
that mentions NTSP contract rates, but the following sentence states that “more significantly,” NTSP
has provided expertise in reviewing contracts, confronting timely payment issues, and lobbying the
government for physician issues. Mr. Roberts stestimony can only support this sentence when
mischaracterized. When asked how NTSP srates compared to other IPAsin North Texas, Mr.
Robertsreplied, “That's a difficult question in that it’ s alittle bit like comparing apples and oranges.
Each of the contracts that we look at depends on the total package of servicesthat alPA or a
physician group might bring to the discussion.” (Roberts, Tr. 472). Mr. Roberts then said if you were
considering only physician services, NTSP srates were higher. (Roberts, Tr. 473). Dr. Frech's
testimony supports this sentence, but the testimony isa summary of Dr. Frech’ s opinions, and NTSP
denies the vdidity of those opinions. Dr. Frech is unqudified to reach this conclusion because he did

not look at any cost data for North Texas, did no anaysis of cost increases, never considered total
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medical expense, and never looked at physician utilization. (Frech, Tr. 1416-17, 1421). NTSP has
not engaged in price-fixing or related practices. See Responsesto Findings Nos. 129-141. NTSP's

rates are not above market. See Responseto Finding No. 112.

VI.  NTSP Member Physicians Are Not M ere Passive Beneficiaries of NT SP Price-Fixing

143. NTSP smember physcians are an active part of NTSP s price-fixing activities. Taken
together, they are NTSP; but more pointedly, the member physicians enter into arelationship with
NTSP founded on the Physician Participation Agreement, in which they grant NTSP aright of first
negotiation with hedth plans, agreaing that they will refrain from pursuing offers from a hedth plan until
notified by NTSP that it is permanently discontinuing collective negotiations with the hedlth plan.
(CX0276; CX0311 at 8; Desas, Tr. 2405-2406; CX1178 (Hollander, Dep. at 68)). In so doing, each
physician necessarily understands that other member physicians are doing or have done likewise.

Response to Finding No. 143: Deny first and second sentences. NTSP has not engaged in

price-fixing activities. See Responses to Findings Nos. 129-142. Thereis no evidence of a colluson
between NTSP and any of its participating physicians. (See, e.g., Frech, Tr. 1363-66 (no agreements
among NTSP, its participating physicians, or any other entity to take specific action on a payor offer);
Frech, Tr. 1368-69 (no physicians have rgected offers based on NTSP Physician Participation
Agreement or power of attorney)). NTSP' s Physician Participation Agreement has not prevented
physicians from taking independent actions on payor offers. See Responses to Findings Nos. 98-100.
The cited testimony of physicians does not support this proposed finding. Dr. Deas makes no mention
of aright of first negatiation for NTSP or agreeing to refrain from pursuing offers in deferenceto NTSP.
Infact, Dr. Deas testifies that when he receives a payor offer, he may wait and see what happens
through NTSP, but he may aso continue working with the contract. (Dess, Tr. 2405-06). Dr.

Hollander’ s answer is response to questions that assumed NTSP had an exclusive right without asking
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him to confirm that fact ( “would an exclusveright...” and “so if you have an exclusveright...”), and Dr.
Hollander did not mention aright of first negotiation. Deny response to extent the proposed finding
uses the term "negotiate’ differently than NTSP switnessestestified to. The term "negotiate’ has
various meanings, both colloquid and legd, and any proposed finding should define that term congstent
with tesimony given. See Response to Finding No. 53.  Deny third sentence. Unsupported by any
evidentiary cites. NTSP physicians do not know what other physicians do in response to payor offers.
(Frech, Tr. 1368, 1436-37; Maness, Tr. 2044-46; Deas, Tr. 2423; Lonergan, Tr. 2718). Deny to
extent the proposed finding uses the term”"member” differently than NTSP s witnesses testified to. The
term "member" has various meanings, both colloquid and legd, and any proposed finding should define
that term congstent with the testimony given. See Response to Finding No. 8.

144.  Further, NTSP member physcians actively participate in reaching the agreement on price.
NTSP solicits each member’ s prospective minimum price by stating that it will use that information,
together with price information provided by the other member physicians, to establish a minimum price
that NTSP will use in negotiations with health plans for fee-for-service contracts. CX1195 (Van
Wagner, Tr. at 66-67); CX0565; CX1194 (Van Wagner, 11.19.03 Dep. at 78); CX0103.
Accordingly, each physician’s participation in the polling is itself an agreement to establish and bargain

for the NTSP consensus price.

Responseto Finding No. 144: Deny. The evidence cited relates generally to NTSP s poll,

but does not mention an agreement on price or tell physiciansthat it will use the responses to negotiate
with hedth plans. (See CX 1195 (Van Wagner testimony on dates and frequency of poll); CX 565
(fax dert containing pall); CX 1194 (explanation of how poll responses are returned); CX 103 (Board
minutes containing poll results)). Dr. Frech produced data showing that NTSP physicians do not follow

their poll votes or the poll resultsin their contracting activities. (Frech, Tr. 1372-73, RX 10, RX 11,
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CX 1155). Frech dso admitted there was no evidence of any agreement among NTSP and its
physiciansto regject anon-risk payor offer (Frech Tr. 1365-66, 1368), no evidence that the Physician
Participation Agreement caused physiciansto rgect a non-risk payor offer (Frech, Tr. 1368-69), and
no NTSP physician has given up the right to independently accept or regject anon-risk payor offer.
(Frech, Tr. 1363-64). Deny to extent the proposed finding uses the term"member” differently than
NTSP switnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and
any proposed finding should define that term congstent with the testimony given. See Response to
Finding No. 8. Thethird sentenceisalegd assertion, not a proper proposed finding, and is
unsupported by any evidentiary cites. Further, there is no evidence of any agreements among NTSP
and its participating physicians. See Response to Finding No. 143.

145. Inaddition, NTSP physcians, sometimes in response to explicit urging by NTSP, refer hedth
plan contractsto NTSP or refrain from direct contracting activity that could undermine NTSP' s
collective bargaining of fee-for-service contracts. CX1197 (Van Wagner, 08.30.03 Dep. a 198);

CX0942; CX0811; CX0500; CX1008; CX1011: CX0392).

Response to Finding No. 145: Deny. None of the evidence cited involves NTSP physicians

referring hedlth plansto NTSP or suggestions that NTSP collectively bargains. NTSP has never
participated in “explicit urging” of its physiciansto refrain from direct contracts. The cited evidence
does not support this proposed finding. In CX 942, NTSP recommends a course of action to
physicians, but dso provides the physcians with their other options and instructions on how to exercise
those options. CX 811, in camera, isadescription of an offer dong with an accept/rgect form, but
there is no recommendation made by NTSP on how to act. CX 500 gives a contracting update and

dates that “no further action isrequired.” Thereis no suggestion on what a physician should do. CX
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1008 and CX 1011 areinformationd fax derts that discussons with a payor are ongoing and that
physicians need not Sgn and return anything at thistime. CX 392 tdlls physicians that “NTSP and
Mutiplan recommend” that physicians not Sgn direct contracts at thistime. Van Wagner’ s testimony
claifiesthat NTSP only gives recommendations to physicians when a“very specific nuance’ is
happening and not as agenerd rule. In fact, NTSP does not prevent its physicians from contracting
with payors directly or through other organizations. See Response to Finding No. 133. Deny response
to extent the proposed finding uses the term "negotiate’ differently than NTSP s witnesses testified to.
The term "negotiate’ has various meanings, both colloquid and legd, and any proposed finding should

define that term congstent with testimony given. See Response to Finding No. 53.

146. Going farther, some NTSP physcians have augmented NTSP s collective agency by executing
powers of atorney authorizing NTSP to represent them without limitation in negotiations with hedlth
plans, including with respect to fee-for-service arrangements. See findings 214-225, 245, 286. These
physicians necessarily understood that competing physi cians were requested to and did provide NTSP
with powers of attorney. (CX1066; CX0548). NTSP members aso understood that NTSP would
use those physicians powers of attorney in collective bargaining of dl of the terms of fee-for-service
contracts. Insofar as some physicians then refrained from entering into direct negotiations with hedth
plans citing those powers of atorney, see, e.g., finding 340, those acts too were directly in support and
furtherance of the NTSP-physcians pricefixing program. Similarly, insofar as some physicians
authorized or acquiesced in NTSP sthresats or actua withdrawds of their participation in a hedlth
plan’s fee-for-service pand, see, e.g., finding 134, 140-141, those acts as well were directly in support
and furtherance of the collectively determined minimum price.

Response to Finding No. 146: Deny first sentence. This statement is supported solely by

proposed findings that NTSP denies. Deny response to extent the proposed finding uses the term
"negotiate’ differently than NTSP s witnesses tedtified to. The term "negotiate’ has various meanings,
both colloquid and legd, and any proposed finding should define that term cons stent with testimony

given. See Response to Finding No. 53. Therefore, there is nothing to be “augmented.” NTSP has
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received, in some circumstances, powers of attorney from some of its physicians. These limited powers
of atorney dlow NTSP to represent physicians only “in any lawful way,” and NTSP does not use these
powers of attorney to negotiate economic terms of non-risk contracts. See Responses to Findings

Nos. 135, 137. Deny second sentence. There is no evidence that any physicians knows which other
physicians Sgn powers of atorney. Deny third sentence. There is no evidence that NTSP' s physicians
believed these powers of attorney were used for collective bargaining. As Stated earlier, NTSP does
not collectively bargain economic terms on non-risk contracts, and the powers of atorney are limited
and do not allow NTSP to so bargain. Deny to extent the proposed finding uses the term’member”
differently than NTSP switnesses tetified to. The term "member” has various meanings, both
colloquid and legd, and any proposed finding should define that term consistent with the testimony
given. See Response to Finding No. 8. Deny fourth sentence. Not supported by evidence cited. This
statement is supported solely by a proposed finding that NTSP denies. Further, the cited proposed
finding does not refer to any physicians refraining from direct negotiations with a payor citing a power of
attorney. Complaint Counsd’s own expert admitted that no NTSP participating physician has rejected
anon-risk payor offer based on a power of attorney granted to NTSP. (Frech, Tr. 1368-69). The
cited proposed finding aso relates to a Stuation where NTSP requested powers of attorney because of
itsinvolvement in a class action as a class representative againg an entity involved in the direct
contracting. (Van Wagner, Tr. 1652-53; RX 335; RX 849). Deny fifth sentence. Not supported by
evidence cited. This statement is supported solely by proposed findings that NTSP denies. Further,
these proposed findings do not refer to any physicians that “authorized or acquiesced” INnNTSP's

supposed “threats.”
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VIlI. NTSP'sPrice-Fixing and Related Acts are Demonstrated in its Dealingswith Several
Health Plans

A. United Fee-For-Service Negotiations With NT SP

In 1998 NTSP negotiated fee-for-service HMO and PPO contracts-including price terms-on
behdf of its membership. To facilitate those negotiations, NTSP discouraged its member physicians
from contracting individualy with United and solicited powers of atorney from its members.
Eventualy, NTSP had proposed its members access to a United contract through another 1PA with
which it was affiliated at that time. The evidence further establishes that in 2001, NTSP rejected
United' s fee-for-service offer without presenting it to its member physicians, orchestrated and executed
a concerted refusd to ded by terminating 108 physicians from United's network at a critica time for
United; orchestrated its member physicians' oppaosition to the price terms of United' s offer and apublic
relations campaign to give added effect to that concerted opposition; and solicited powers of attorney
to be used with United for “al contracting activities” NTSP's negotiations tactics led to 10%-15%
higher prices not only to the NTSP member physicians but to other physiciansin the market.

Responseto Summary Finding: This paragraph of factud assertions with no evidentiary

citesisan improper proposed finding. Further, NTSP denies the contents of this paragraph as detailed

in the following responses.

1. General
147.  United Hedthcare Services, Inc. isawholly owned subsidiary of United Hedthcare through
which United Healthcare offers its PPO and other non-HMO productsin Texas. (Quirk, Tr. 234- 235,
239, 241, 247, 248).

Responseto Finding No. 147:  Admit.

148.  United Hedthcare of Texasisawholly owned subsdiary of United Hedlthcare through which
United Hedlthcare offersits HMO productsin Texas. (Quirk, Tr. 235, 247, 248).

Responseto Finding No. 148: Admit.

149.  Since 1999, Thomas J. Quirk has been the CEO for the North Texas and Oklahoma Region of
United Healthcare Services Inc. and the President, Chairman of the Board and the CEO of United
Hedthcare of Texas (United Services and United HMO collectively referred to as“ United”). (Quirk,
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Tr. 234-235).

Responseto Finding No. 149: Admit.

150. Quirk overseesdl of United's operations for the North Texas and Oklahoma regions, which
include sdles for commercid employers, municipaities and school digtricts; account management for
United' s existing customers and network operations, which encompass contracting with physicians,
hospitals and other provider networks, and maintenance of those relationships. United's customers
have from two to five thousand covered lives. Quirk isaso in charge of dinica operations, finance,
qudity and compliance. (Quirk, Tr. 235-236).

Response to Finding No. 150: Admit.

151. United believesthat it is better suited to manage risk than doctors. Therefore, it has not offered
any risk contracts to physicianssince a least 1998. Currently, dl of United's products are non-risk.
(Quirk, Tr. 255-256).

Responseto Finding No. 151: Admit that a United representative so tetified, but deny

vdidity of clam. NTSP, asaphysician peer group, is actudly better suited to manage risk and effect
positive change on physician behavior. (Van Wagner, Tr. 1506-07; Wilensky, Tr. 2192-94). And,
despite United’ stestimony that it is good at managing risk, United offers severa products that are not
even available on afully-insured basis, only a self-insured basis, on which United takes no risk. (Quirk,
Tr. 246-47). Infact, over 80% of United's businessis salf-insured business on which United takes no
risk. (Quirk, Tr. 247-48).

152.  United offersfour different types of HMO products and gpproximately eight to ten non-HMO
products. (Quirk, Tr. 242-243).

Responseto Finding No. 152:  Admit, but deny relevance to NTSP s activities or the

disposition of theissuesin this proceedings.

153. Employers may offer many of United's products on ether afully-insured or salf-funded basis.
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(Quirk, Tr. 244-247).

Response to Finding No. 153:  Admit, but deny relevanceto NTSP s activities or the

dispogition of the issuesin this proceedings. It is aso important to note that over 80% of United's
business is sdlf-insured by the employer. (Quirk, Tr. 247-48).

154. The cost of hedth care, choice of physcians, and accessto awide array of physciansare dl
top prioritiesfor United's prospective clients. (Quirk, Tr. 270-272).

Response to Finding No. 154:  Admit that a United representative so testified, but deny that

this testimony establishes what clients actudly want.

155. Responding to its customers wish for low health care cogts, United dedicates vast resourcesto
utilization management, quality control management and disease management.  (Quirk, Tr. 257-273).

Response to Finding No. 155:  Admit that a United representative so testified, but deny as

mischaracterizing United’ s resources. Mr. Quirk testifies to specific numbers such as“we have 20 to
30 nursss. .. " (Quirk, Tr. 259). Mr. Quirk does not, however, use the word “vast.” The use of the
word “vast” misstates the evidence because the testimony provides no quantitative comparison or ratio
from which to measure United' s tota resources with the specific number of resources Mr. Quirk
discussed.

156. Aspat of itseffort to offer its clients awide network of physicians, United strives to market a

large pand of physicians on terms that do not compromise the overdl cost of care.
(Quirk, Tr. 270-271).

Response to Finding No. 156: Deny as mischaracterizing evidence. Admit that a United

representative testified that it wants a“broad” pand of physicians.
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2. NTSP Collectively Negotiated Reimbur sement Rates with United in
1998

157.  InJune 14, 1998, NTSP discussed drategic initiatives it needed to take for the future, and
dated that it would exhibit “[a]ggression toward any attempt to sub-contract NTSP” in non-risk
contracts. (CX0011 at 8).

Response to Finding No. 157: Admit statement was made, but deny asincomplete and

mideading. This excerpt relates to groups who take risk and then sub-contract out physician services
on that risk arrangement to other groups like NTSP. NTSP was concerned with becoming the third or
fourth level of physicians on arisk contract. Despite being billed as non-risk arrangements, these sub-
contracts often involved floating fee schedules that NTSP considered risk arrangements. (See, e.g.,
Van Wagner, Tr. 1609-12). Additiondly, this document addresses multiple drategic initiatives— non-

risk contracts only being one.

158. NTSPinformed its members that United was attempting to sandardize its physician agreements
by, among other things, changing the fee schedule. (CX1005 (Fax Alert #79, dated July 14, 1998)).

Response to Finding No. 158: Admit satement was made, but deny relevance. This Fax

Alert related to contracting changes United had proposed. Further, NTSP has the right to and does
advise its participating physcians about the meaning of contractud terms and NTSP sinvolvement in
payor offers. Payor contracts are long and complicated, with many legd and practicd pitfals
physicians need to avoid. (Frech, Tr. 1376; Lonergan, Tr. 2714-15; Van Wagner, Tr. 1648-50;
Wilensky, Tr. 2160). Thisinformation is meant to assst physiciansin the process of contractua
review. Deny to extent the proposed finding uses the term"member” differently than NTSP switnesses

tedtified to. The term "member" has various meanings, both colloquid and legd, and any proposed
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finding should define that term congstent with the tesimony given. See Response to Finding No. 8.

159. InFax Alert #79, NTSP sent its physicians an agency agreement for the purpose of obtaining
consent to enter into negotiations on behdf of the membership. (CX1005). In Fax Alert #79, NTSP
dtated that “[b]ecause United Hedthcare has the potentia to be a mgor player in this market place, the
NTSP Board wishes to contact them and negotiate on behalf of its membership.” NTSP later
explained that it was United’ s attempt to change fee schedules that prompted NTSP negotiations with
United. (CX1014).

Response to Finding No. 159:  Admit NTSP sent out Fax Alert #79, which is correctly

quoted, but deny that NTSP had authority to or did negotiate economic terms on non-risk contracts.
Deny response to extent the proposed finding uses the term "negotiate” differently than NTSP's
witnesses tedtified to. The term "negotiate’ has various meanings, both colloquid and legd, and any
proposed finding should define that term consistent with testimony given. See Response to Finding No.
53. Deny to extent the proposed finding uses the term”"member” differently than NTSP s witnesses
tedtified to. The term "member" has various meanings, both colloquid and legd, and any proposed
finding should define that term congstent with the tesimony given. See Response to Finding No. 8.
160. NTSP dso encouraged its membersto “refrain from responding to United Hedlthcare while
NTSP s request for agency status was being tabulated.” (CX1005).

Response to Finding No. 160: Admit statement was made, but deny relevance to the

disposition of theissuesinthiscase. Deny to extent the proposed finding uses the term” member”
differently than NTSP switnesses tetified to. The term "member” has various meanings, both
colloquid and legd, and any proposed finding should define that term consistent with the testimony

given. See Response to Finding No. 8.
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161. NTSP smember physicians authorized NTSP to negotiate with United on their collective
behdf. (See, e.g., CX1006 (July 15, 1998 letter from Dr. Deas of Gastroenterology Associates of
North Texas (“*GANT") to Van Wagner dlowing NTSP to serve asits agent in regard to future
negotiations, including price terms, with United and ingtructing NTSP not to agree to any fee schedules
lower than 135% of 1997 Medicare for United’s HMO product and 147% for United’s PPO
product); Deas, Tr. 2573-2577)).

Responseto Finding No. 161: Deny. NTSP s participating physicians did not authorize any

collective negatiations. Powers of atorney were for individud physcians, not a part of any collusve
activity. (CX1065). Thereisno evidence of colluson. See Response to Finding No. 65. Deny
response to extent the proposed finding uses the term "negotiate” differently than NTSP s witnesses
testified to. Theterm "negatiate” has various meanings, both colloquid and legd, and any proposed
finding should define that term consistent with testimony given. See Response to Finding No. 53. Deny
to extent the proposed finding uses the term”"member” differently than NTSP s witnesses testified to.
The term "member” has various meanings, both colloquia and legd, and any proposed finding should
define that term congistent with the testimony given. See Response to Finding No. 8.

162. OnAugust 19, 1998 NTSP requested and United granted an extenson on the time line for the
assgnment of contracts. (CX1008).

Responseto Finding No. 162: Admit.

163. NTSPinformed its member physicians of the extenson and ingtructed them that they did not
need to sign or return any documents or contracts to United. (CX1008).

Response to Finding No. 163:  Admit statement was made, but deny asincomplete. NTSP

gave its participating physicians this contracting update as an advisement. NTSP gave participating
physicians options on dedling with United, but did not coerce or prevent physicians from making

independent decisions and taking independent actions on a United offer. (CX1065). See also
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Response to Finding No. 133.  Deny to extent the proposed finding uses the term”"member” differently
than NTSP switnesses tedtified to. The term "member” has various meanings, both colloquid and
legd, and any proposed finding should define that term consstent with the testimony given. See
Response to Finding No. 8.

164. In September 1998 NTSP proposed to United that Dallas RBRV S be used in calculating the
rates for its HMO and PPO products for NTSP physicians, and so informed its member physiciansin

Fax Alert #94 of September 8, 1998. (CX1010).

Response to Finding No. 164: Admit substance, but deny to extent the proposed finding

uses the term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

165. NTSPasoinformed its membersin Fax Alert #94 that “[f]or many specidigts, Dalasrates are
approximately three to five percent higher than PPO rates applied to Tarrant County.” (CX1010).

Response to Finding No. 165: Admit statement was made, but deny as mideading. The

information stated in this finding was not in the “United” section of Fax Alert #94. Thisinformation,
athough correctly cited, applied to the affiliation between NTSP and Hedlth Texas. (CX1010). Deny
to extent the proposed finding uses the term"member” differently than NTSP s witnesses tedtified to.
The term "member” has various meanings, both colloquid and legd, and any proposed finding should
define that term congstent with the testimony given. See Response to Finding No. 8.

166.  On October 27, 1998, NTSPin Fax Alert #101 informed its members that discussions with

United had been productive, that the parties agreed to extend the deadline, and that members need not
take any action in regard to standardizing their United contract until this extension expired. (CX1011).
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Response to Finding No. 166: Admit statement was made, but deny asincomplete. NTSP

gave its participating physcians this contracting update as an advisement. It gave details on deding with
United through NTSP, but did not coerce or prevent physicians from making independent decisons
and taking independent actions on a United offer. See Response to Finding No. 133. Deny to extent
the proposed finding uses the term"member” differently than NTSP switnessestestified to. The term
"member" has various meanings, both colloquid and legd, and any proposed finding should define that
term consstent with the testimony given. See Response to Finding No. 8.

167.  United had offered NTSP afee schedule for its HMO and PPO plans, and in December 2,

1998, in Fax Alert #112, NTSP informed its members that “we made a counter proposal which United
will respond to in January.” (CX1012).

Responseto Finding No. 167: Admit statement was made, but deny as incomplete.
NTSP s*“counter proposal” was for physicians to contract through HTPN. (CX 1012 (*..NTSP's
recent affiliation with Hedth Texas may be the most desirable contracting dternative.”)). Deny to
extent the proposed finding uses the term”"member” differently than NTSP switnessestestified to. The
term "member” has various meanings, both colloquid and legd, and any proposed finding should define
that term conggtent with the testimony given. See Response to Finding No. 8.
168. OnMarch 9, 1999, Fax Alert #12, NTSP recommended to its members that they transition
their existing contracts into a stlandard United contract, and assured them that this would have no effect
on the reimbursement rates they were receiving under their current contract and that “we [NTSP]
continue our discussions with United Hedlthcare on proposed fee schedules for these products. . .”

(CX1014).

Response to Finding No. 168: Admit stlatement was made, but deny relevance to

disposition of the issuesin this proceeding. NTSP was merely advising its physicians on the contractud
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process and updating the physicians on the state of United' s discussonswith NTSP. In fact, it was
United who requested the trangition, and NTSP informed its participating physicians of United's
request. (CX1014). Deny to extent the proposed finding uses the term"member” differently than
NTSP switnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and
any proposed finding should define that term congstent with the testimony given. See Response to
Finding No. 8.

169. Ultimately many NTSP physicians accessed United through the NTSP-HTPN arrangement.
(CX1015).

Response to Finding No. 169: Admit statement was made, but deny asincomplete. 108

physcians did contract with United through HTPN, but many other contracts otherwise with United.
See Complaint Counsel’s Proposed Findings No. 201. (“Arrington further explained that 113 NTSP
physicians are contracted with United through ASIA (another IPA), 108 through HTPN (another 1PA),
55 through MCNT as well as smdler numbers through other organizations or direct contracts with

United. (CX1055, Quirk, Tr. 302-304)).

3. NTSP Regected United’s Offer Without Conveying it to its Members

170. Beginning in March 2001, NTSP members contracted NTSP, asking that it seek and obtain a
contract with United Healthcare. (CX1117 at 1).

Response to Finding No. 170: Admit. Deny to extent the proposed finding usesthe

term"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with

the testimony given. See Response to Finding No. 8.
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171. OnMarch 14, 2001, NTSP expressed to United its “desire for agroup contract reflecting
today’s market.” (CX1117 (letter from Pamisano); Quirk, Tr. 284-289).

Responseto Finding No. 171: Admit.

172. NTSP sdiscussons with United involved only fee-for-service contracts. NTSP never
indicated that it wanted to have arisk-sharing arrangement with United. (Quirk, Tr. 291, 293- 294).

Responseto Finding No. 172: Deny. NTSP origindly approached United about arisk

contract, but United was not interested in delegating utilization and medical management functions to
NTSP. (CX 1189 (Pamisano, Dep. a 30) (“1 remember United we started risk.”)).

173. NTSP has never performed any utilization management, qudity control management or disease
management services for United' s patients. (Van Wagner, Tr. 1830-1831, 1835, 1836-

1837; Casdlino, Tr. 2793-2794, 2809-2810, 2816-2817, 2858).

Responseto Finding No. 173:  Admit statement was made, but deny asincomplete. NTSP

has not performed these functions only because United will not delegate that authority to NTSP.
United believes it can perform these functions better than NTSP, but the evidence shows that physician
peer groups are more successful a controlling physician behavior than payors. See Response to
Finding No. 151.

174.  Asof March 2001, United had contracts with gpproximately two-thirds of the NTSP
physicians, ether directly or through other organizations, such as Hedlth Texas Provider Network
(“HTPN"). (Quirk, Tr. 288-289). Therefore, United concluded that there was no need to enter into
an agreement with NTSP because United had an adequate network in Fort Worth. (Quirk, Tr. 289-
290).

Responseto Finding No. 174:  Admit.

175. HTPN, whichisan affiliate IPA of Baylor Hedth Care System, is an organization of employed
as well asindependent contracted physiciansin Dalas. NTSP and HTPN had an arrangement
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whereby NTSP members would be alowed to accessHTPN' s payor offers. A significant number of
NTSP members accessed hedlth plan contracts through HTPN. (Van Wagner, Tr. 1559; Quirk, Tr.
311-312).

Response to Finding No. 175:  Admit statement was made, but deny asincomplete. NTSP

has no rolein HTPN’ s discussions with payors about the contracts that are available to NTSP
physicians through this arrangement. (Van Wagner, Tr. 1559-60). Deny to extent the proposed
finding uses the term"member” differently than NTSP s witnesses tedtified to. The term "member” has
various meanings, both colloquid and legd, and any proposed finding should define that term congstent
with the testimony given. See Response to Finding No. 8.

176. OnApril 12, 2001, NTSP reported at its Primary Care Council Mesting that the
reimbursement rates under the United-HTPN contract -- 130% of 1997 St. Anthony RBRV'S (145%
Radiology) for HMO, 145% of 1997 &. Anthony RBRV S for POS, and 145% of 1997 of St.
Anthony RBRV S for PPO -- were below market. The mgjority of NTSP' s members had accepted
this contract in 1999. (CX1015). NTSP further reported that “an attempt is being made to raise those
rates. Primary care physicians will be polled to determine an acceptable rate.” (CX0209 at 3;
CX1015).

Responseto Finding No. 176: Admit first sentence. Deny second sentence. Deny third

sentence, dthough CX 209 is accurately quoted. The United contract referred to here was a contract
available to NTSP physicians through NTSP s affiliation with HTPN. Approximately 107 NTSP
physicians were contracted with United through HTPN. (CX 1065). NTSP did not have any
involvement in HTPN' s discussions with payors relating to these contracts. (Van Wagner, Tr. 1559-
60). The contract referenced in CX 209 is the HTPN-United contract, not an NTSP-United contract.
At thetime, HTPN was believed to be negatiating with United on their contract. Any reference to an

“attempt to raise rates’ meant HTPN’ s attempt, not NTSP s attempt. (Van Wagner, Tr. 1939-40;
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CX0209.003). Deny to extent the proposed finding uses the term"member” differently than NTSP's
witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
proposed finding should define that term congstent with the testimony given. See Response to Finding
No. 8.

177. Inor aout May 2001, notwithstanding its view that United aready had a sufficient network in
Fort Worth, United offered its then-standard rates in the Fort Worth area: 110% of 2001 Ddllas
RBRV'S, which was the equivaent of 115% of 2001 Tarrant RBRVSto NTSP. (CX0087 at 11;

Quirk, Tr. 290, 297-298; CX0089 at 3).

Response to Finding No. 177: Admit statement was made, but deny asincomplete. United

was offering higher rates to other groups at this sametime. See Responsesto Findings Nos. 178, 179,
254.

178. NTSPrgected this offer, and Van Wagner told the NTSP Board that “United was informed
that this was not acceptable to NTSP and we will wait to hear back from them.” (CX0087 at 11;

Quirk, Tr. 295, 297).

Responseto Finding No. 178: Admit statement was made, but deny as mideading. NTSP

informed United that its offer was below Board minimums, informed United of the Board minimums,
and wanted to see if United had further interest in NTSP as opposed to other contracting venues. See

Response to Finding No. 167.

179. NTSP continued to try to negotiate separate and different rates for United sHMO and PPO
products, demanding higher rates for participation in United’ s PPO. See (CX1024; CX1023).

Responseto Finding No. 179: Deny. Deny response to extent the proposed finding uses the

term "negotiate’ differently than NTSP switnesses testified to. The term "negotiate”’ has various

95



meanings, both colloquid and legd, and any proposed finding should define that term consistent with
testimony given. See Response to Finding No. 53. NTSP rgected United' s offer of the same rates for
HMO and PPO products because the offer was below Board minimums, which are different for HMO
and PPO products. (Quirk, Tr. 300-01; CX 1196 (Van Wagner, Dep. a 124-25); CX 628). NTSP
informed United of the Board minimums. See Response to Finding No. 178.

180. On June 19, 2001, Arrington wrote Carter, of NTSP, explaining that United’ s rates were
identical for HMO and PPO reimbursement because from the physician’s standpoint each United

patient is adminigratively the same. (CX1027).

Responseto Finding No. 180: Admit.

181. OnJune 25, 2001, the NTSP Board discussed United' srate offer and rgjected it.  (CX0089
a 3; Quirk, Tr. 299).

Responseto Finding No. 181: Admit statement was made, but deny as mideading. NTSP
did not “discuss’ United' srate offer beyond noting it was below Board minimums and outside of the
Board' s authority to messenger. See Response to Finding No. 167. The Board' s discussion, as
indicated in CX 89, involved United' s negatiations with the City of Fort Worth, which was a separate
issue from United' srate offer to NTSP.
4, In Negotiations NT SP Applied Collective Pressureto Obtain Higher
Rates

182. Shortly after NTSP regjected the United offer, NTSP learned that United was negotiating with
the City of Fort Worth to provide hedlth coverage to city employees. (CX0089 at 3).

Response to Finding No. 182: Deny. NTSP learned that United was negotiating with the

City in spring of 2001.
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183. Having adequate network coverage, including physicians, was particularly important to the city
of Fort Worth. In fact, United would not have been selected to serve as the City’ s clams administrator
had it failed to have an adequate network. (Modey, Tr. 141, 164, 167).

Responseto Finding No. 183: Admit.

184. At that time NTSP member physicians provided hedth care to the mgority of employees of the
City of Fort Worth and their dependents through the City’ s relationship with PecifiCare. (CX1042).

Response to Finding No. 184:  Admit, but deny to extent the proposed finding uses the

term”"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term congistent with

the testimony given. See Response to Finding No. 8.

185. Beginning in June 2001, NTSP implemented a strategy of encouraging its members to convince
the City’ s decison makers that United’ s prices were not adequate. NTSP encouraged its members to
contact “any city council members they know to let them know that United' s pand is not adequate.”
(CX0089 at 3). NTSP dso urged its Primary Care Council member physicians to contact the Mayor
and City Council members to educate them about the situation with United and ask for help. (CX0211
a 3).

Responseto Finding No. 185: Deny first statement. CX 89 and CX 211 do not discuss
convincing City decision makers that United' s prices were not adequate. Admit rest of statement was
made, but deny asincomplete and mideading. The City of Fort Worth was the employer-
representative of current patients of NTSP' s physicians under the Pecificare risk contract. NTSP had
legitimate concerns about the adequacy of United’s panel and the cost impact on the City if it wereto
change from the PecifiCare risk contract to the United non-risk contract. NTSP had the right and the
duty to inform the City about these issues. See Complaint Counsel Stipulation, Tr. 1149-50 (“we're

not contesting the right of a physiciansto complain or to notify patients about its compensation
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arrangements.”); Tex. Ins. Code § 843.363. Further, CX 89 does not state that NTSP encouraged
NTSP s participating physicians to contact the City Council. CX 89 indicates that NTSP encouraged
its“Board Members.” NTSP condsted of 575 physicians a the time this document was created. The
board, on the other hand, consisted of 8 individuals. Deny to extent the proposed finding uses the
term"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

186. NTSP provided its members with modd letters for the purpose of complaining to city officids.
For example, attached to Fax Alert #44 was a sample |etter to the Mayor of Fort Worth with the
private fax number for the Mayor and the names, addresses, fax numbers, and e-mail addresses of the
City Council. The sample letter included the following statements: 1) “Many of my patients are city
employees or dependants and |/we have enjoyed caring for and managing their hedth for years,” 2) “I
look forward for your assstance in communicating to United thet they offer a reasonable solution to this
gtuation so I/we can continue to see City Employees and their dependants without disruption;” 3) “In
the best interest of my/our current City of Ft. Worth patients, 1/we ask for your assistance in resolving
this dispute before the City trangtions to United Health Care.” (CX1042 at 4). NTSP adso attached
talking points, titled “ United Environmental Assessment,” which included the following statements:
“NTSP Board Minimums [125% for HMO and 140% for PPO] have remained congtant for four years
despite increases in other areas of hedlth care cogts’; “Magjor payors in market -Aetna, Pacificare,
Cigna have dl established payment schedulesin thisrange” “NTSP is the only stable physician
organization left in the Tarrant County market:.” “United Proposa of 110% of Dalas HMO/PPO is:
Sgnificantly below market, Will not be accepted, Is the only product paying the same for HMO/PPO:”
“United cannot meet employer/employee match or network access standards without NTSP Physicians
Participating in the Network;” “ 3000 Employees and dependents will lose dl their physicians,” “11,000
will lose access to maority of their specidty physicians” “NTSP is not asking for United to pay more
than their competitors” “NTSPis asking they match market pricing to obtain a stable and high qudity
eadly accessible network of physicians” (CX1042 at 3).

Response to Finding No. 186: Admit substance, but deny as incomplete and mideading.

See Response to Finding No. 185. Dr. Deas explained that the purpose of thisfax dert wasto inform

the physicians about the Stuation and provided choices on how to address the problem. The
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information reflected problems in the contracting process with United and how those problems could
affect patients. (CX 1173 (Dess, Dep. at 47-50)). Deny to extent the proposed finding uses the
term"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

187. NTSPtargeted United because NTSP believed that United' s rates were below market rates.
(See CX0211 a 3 (NTSP informing its Primary Care Physician Council that they had identified United
as are-negotiating target, noting that United was becoming a significant player in the Fort Worth market

and that United' s rates were well below market)).

Response to Finding No. 187: Deny as mischaracterizing the evidence. The discussion of

United ratesin CX 211 isthe HTPN-United contract rates. NTSP had no role in determining the
United-HTPN rates. See Responseto Finding No. 175. Further, NTSP s actions relating to the City
of Fort Worth dl involved NTSP sright and duty to inform its patient’ s representative of potentia
problems that could affect the delivery of hedth care. That United' s rates were below market was
partidly the cause of the potentid problems, and issues regarding compensation are included in the
information that NTSP has the right and duty to disclose to patients and their representatives. See
Response to Finding No. 185.

188. NTSP smembersagreed. On July 2, 2001, NTSP members Dr. Blue, Dr. Vance, Dr. Dess,
and Dr. Grant Sgned a letter addressed to the Mayor of Fort Worth bearing NTSP s letterhead. The
letter asserted that United' s rates were “wel below market benchmarks’ and that “NTSP smply has
not and will not accept United' s request for our participation in their provider network for your
employees” The letter S0 asserted that “the City may experience significant network disruption once
United officidly begins their duties (up to 588 doctors no longer available).” (CX1029; see also

(CX1031 (July 9, 2001, letter from Dr. Vance to the Mayor of Fort Worth, stating that the City’s
recent switch to United placed the relationship between the city employees and their physicians“in
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serious jeopardy,” that the United offer was “sgnificantly below market,” and gating that unless “this
contractud issueis resolved” there was “likdlihood that NTSP members will no longer be available to
city employees.”)). Other NTSP members dso wrote |etters to the Mayor of Fort Worth reflecting the
points discussed by NTSP in Fax Alert #44. (CX1051; CX1036; CX1046 at 1-2; CX1039).

Responseto Finding No. 188: Deny first sentence, which refers back to a proposed finding

that NTSP denies. See Response to Finding No. 187. Admit rest of statements, but deny as
incomplete and mideading. NTSP s actions relating to the City of Fort Worth al involved NTSP' s
right and duty to inform the City of potentid and legitimate problems that could potentialy affect the
delivery of hedth careto NTSP sphysicians patients. See Response to Findings Nos. 185-87. Deny
to extent the proposed finding uses the term”"member” differently than NTSP s witnesses testified to.
The term "member” has various meanings, both colloquia and legd, and any proposed finding should
define that term congistent with the testimony given. See Response to Finding No. 8.

189. Inaddition to its letter-writing campaign, NTSP aso met with public officidsin an effort to
exert pressure on United to raiseitsrates. (Modey, Tr. 183, 186-187, 192) (At a meeting regarding
United, NTSP representatives expressed their concerns about physicians loss of income with the City
Manager and Director of Human Resources of the City of Fort Worth, specificaly stating that United' s
rates were unacceptable.). NTSP told the City it was going to reject the United offer, and warned the
City that “that they may have a Sgnificantly different network on October 1" when the City would
trangtion from PeacifiCare to United. (CX1034; CX0211 at 3; CX1042).

Responseto Finding No. 189: Deny first sentence. Not supported by evidence cited.

NTSP did not “exert pressure on United to raise itsrates.”  In fact, Mr. Modey, in the portion of the
transcript cited, admits that NTSP never asked the City to take any action with respect to fee levels.
(Modey, Tr. 183). Admit statement was made in second sentence, but deny as incomplete and
mideading. NTSP s meetings with City officids and information conveyed at those meetings involved

NTSP sright and duty to inform the City of potentid and legitimate problems that could potentialy
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affect the ddivery of hedth careto NTSP s physicians patients. See Response to Findings Nos. 185-
87.

190. OnJduly 10, 2001, NTSP informed United that United's current offer of 110% for al products
was below the Board Minimums that NTSP could accept. NTSP told United that the Board
Minimums were 125% of Tarrant for HMO and 140% of Tarrant for PPO. (CX1034 at 1; Quirk, Tr.
299-301, 300).

Responseto Finding No. 190: Admit.

191. OnJduly 11, 2001, NTSP held a Generd Membership Meeting concerning United in which
members received updates concerning the details of the proposed United contract. In the meeting "the
importance of the physician providers voice to the representative of the partiesinvolved in the United
negotiations was stressed.” Asindicated in a subsequent communication to the members, the target of
the physicians providers voice was United's clients. (CX0182; CX1042).

Response to Finding No. 191:  Admit first sentence, but incomplete. NTSP sactions with

the City involved NTSP s right and duty to inform its patients representatives of potential and
legitimate problems that could potentialy affect the ddivery of hedth care. See Response to Findings
Nos. 185-89. Deny second and third sentences. Not supported by cited evidence. Thereisno
mention of “United’ sclients’” or any party not involved in the City of Fort Worth Stuation in either CX
182 or CX 1042. Deny to extent the proposed finding uses the term"member” differently than NTSP's
witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
proposed finding should define that term congstent with the testimony given. See Response to Finding
No. 8.

192. OnJduly 13, 2001, in Fax Alert #44, the NTSP Board informed al NTSP member physicians

that NTSP and United were in agreement as to basic fundamenta language terms but “far apart in
agreeing to a market rembursement fee schedule” (CX1042).
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Responseto Finding No. 192:  Admit statement was made, but deny to extent the proposed

finding uses the term"member” differently than NTSP s witnesses tedtified to. The term "member” has
various meanings, both colloquid and legd, and any proposed finding should define that term congstent

with the tetimony given. See Response to Finding No. 8..

193. The NTSP Board dso noted in Fax Alert #44 that many NTSP physicians were contracted
with United through HTPN. The rates under this contract were indexed to 114% of 2001 Tarrant
County RBRV S for FFS HMOs and 127% for the PPOs and were reported to be below or little
above Medicare for many NTSP specidties. (CX1042). The NTSP Board contrasted the NTSP
minimums of 125% 2001 of Tarrant Medicare for HMO and 140% of Tarrant Medicare for PPO with
United' s direct offer to NTSP of 110% 2001 Dalas Medicare for al products. (CX1042).

Responseto Finding No. 193: Admit.

194. The NTSP Board in Fax Alert #44 informed the member physiciansthat “the NTSP Board has
authorized termination [of] the United Hedlth Care contract. However, notice has not yet been sent to
United as NTSP must attempt one last strategy.” (CX1042).

Responseto Finding No. 194:  Admit statement was made, but deny to extent the proposed

finding uses the term"member” differently than NTSP s witnesses tedtified to. The term "member” has
various meanings, both colloquid and legd, and any proposed finding should define that term congstent

with the testimony given. See Response to Finding No. 8.

195. The NTSP Board further informed its membersin Fax Alert #44, that NTSP Board members
met with the Mayor of Fort Worth regarding the “possible inadequacy of the United network” and
shared with the Mayor “the most recent NTSP Network roster containing 600 physi cians representing
24 different specidties who contract through NTSP.” The NTSP Board stated that although they “got
the attention of the Mayor, our work is not done” and recommended that its member physicians request
that the Mayor and City Council members assist in the United negotiations. (CX1042).

Response to Finding No. 195:  Admit statements were made, but deny as incomplete.

NTSP s actions relaing to the City involved NTSP s right and duty to inform the City of potentid and
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legitimate problems that could potentidly affect the ddivery of hedth careto NTSP s physicians
patients. See Response to Findings Nos. 185-87. Deny response to extent the proposed finding uses
the term "negotiate’ differently than NTSP switnesses testified to. The term "negotiate” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
tesimony given. See Response to Finding No. 53. Deny to extent the proposed finding usesthe
term"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

196. The posshility that City employees might lose access to NTSP physicians was a matter of
concern to the City, because most of NTSP s physicians participated in the United contract and aloss
of those physicians would have caused network disruption. (Modey, Tr. 173, 178-179).

Responseto Finding No. 196: Admit that losing access to NTSP physicians was a métter

of concern to the City, but deny that the loss of NTSP would cause a network disruption. United does
not need NTSP to have an adequate physician pand. In CX 1034, United stated that NTSP was * not
critical” to its network. (Quirk, Tr. 353-54 (8000 physicians in the Metroplex), 354-55 (over 2000
physiciansin Tarrant County)).

197. Inresponseto NTSP sefforts, at least as early as July 2001, City employees were expressing
concern to City managers about the possibility of losing their NTSP physicians, which further troubled
City decison-makers. They feared that the existing United network might not continue. (Modey, Tr.

175, 178).

Response to Finding No. 197:  Admit that some employees evidently expressed

concern.
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198. Jm C. Modey contacted David PAmer of United and shared with him the City’s concerns
regarding the continuation, maintenance and preservation of the then exigting United network. United
was requested to maintain the network without compromising costs. (Maodey, Tr. 179-180, 182;
Quirk, Tr. 309).

Responseto Finding No. 198:  Admit.

199. Inadditionto its efforts to disrupt United’ s contracts with the City of Fort Worth, NTSP dso
attempted to disrupt United' s contracts with other Fort Worth employers. Around the sametime
United' s offer to NTSP was rejected, physicians within NTSP, encouraged by NTSP s Board and
gaff, began contacting United' s customers and questioning the rates at which United reimbursed
physicians. (Quirk, Tr. 304).

Responseto Finding No. 199: Deny. Not supported by evidence cited. Further, United's
negotiations with the City of Fort Worth could potentialy undercut arisk contract NTSP had to treat
City of Fort Worth patients. See Responseto Finding No. 210. NTSP s actions with the City
involved NTSP sright and duty to inform its patients representatives of potentia and legitimate
problems that could potentialy affect the ddlivery of hedth care. See Response to Findings Nos. 185
89, including Complaint Counsdl’ s stipulation that “we re not contesting the right of a physciansto
complain or to notify patients about its compensation arrangements.” (Tr., 1149-50). There were no
efforts by NTSP to disrupt United' s contracts with other Fort Worth employers. Quirk’s statement is
unsupported by any foundation of persona knowledge or other evidence in the record.

200. For example, Michad Parks, a Fort Worth insurance broker, contacted Arrington on behalf of
ajoint client. Thejoint client had expressed concerns over United's network in Fort Worth. Parks
pointed out that there was a possibility that United’ s network would be compromised. (Quirk, Tr.
303-304).

Response to Finding No. 200: Admit that Quirk so testified, but deny that the statement has

any relevance or relation to NTSP.
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201. Inresponseto the customer’s concerns expressed by Parks, Arrington assured Parks that
United had contracts with 400 of NTSP s physicians. Arrington further explained that 113 NTSP
physicians are contracted with United through ASIA (another IPA), 108 through HTPN (another 1PA),
55 through MCNT as well as smdler numbers through other organizations or direct contracts with
United. (CX1055, Quirk, Tr. 302-304). Relying on the fact that United had solid relationships with
those 400 NTSP physicians, United concluded it had a stable and adequate network and that “[n]one
of these contracts are in risk of termination.” (CX1055; Quirk, Tr. 306-307).

Responseto Finding No. 201: Admit.

202. Lessthan aweek later, NTSP moved to terminate United’ s contracts with its members.
(CX0188).

Response to Finding No. 202: Deny as overbroad and mideading. NTSP only terminated

its contractua relationship for treating United patients through HTPN. NTSP had the right to terminate
this contract. Mr. Beaty tedtified that in an attempt to midead the physicians, United told physicians
that terminations of this contract was “the result of amutua decison.” (CX1068; Besty, Tr. 453-43
(“Q. When you wrote this second paragraph, was it entirely truthful ? Let me rephrase that. Was it
entirely accurate? A. No. Q. Inwhat respect wasit not? A. The-thiswaswritten-in a sense, to-to
redlly phase out in a more positive light of—of the-the-the relationship between the three parties, was no
longer in place’); Beaty, Tr. 461-62 (“Q. So there would have been over a hundred inaccurate |etters
sent out under your signature, correct? A. Yes”)). Thetermination affected only gpproximeately 100
physicians of the 400 currently contracted with United. (Quirk, Tr. 356; Complaint Counsd Proposed
Finding No. 206). Deny to extent the proposed finding uses the term"member” differently than

NTSP switnesses testified to. The term "member" has various meanings, both colloquid and legd, and
any proposed finding should define that term consstent with the testimony given. See Response to

Finding No. 8.
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203. United's concarnsintensfied asit Sarted to receive a tremendous number of inquiries from
brokers and customers, particularly the City of Fort Worth and its consultant, Modey, regarding the
dability of its network. The complaints expressed by NTSP member physicians, encouraged by its
Board and gtaff, focused on United' s rates and the manner in which it paid clams. (Quirk, Tr. 308-
310, 331-333).

Response to Finding No. 203:  Admit that a United representative so testified. Deny second

sentence as not supported by evidence cited. Mr. Quirk did not make any statements related to the
second sentence in the cited pages. Any actions that NTSP took with the City involved NTSP sright
and duty to inform its patients  representatives of potentiad and legitimate problems that could potentidly
affect the ddlivery of hedth care. See Responsesto Findings Nos. 185-89. Deny to extent the
proposed finding uses the term"member” differently than NTSP s witnesses tedtified to. The term
"member" has various meanings, both colloquid and legd, and any proposed finding should define that
term consstent with the testimony given. See Response to Finding No. 8.

204. NTSPadso directed its disruptive efforts toward Texas Christian University, another United
customer. On July 23, 2001 NTSP wrote to William Koehler, Provost and Chief Academic Officer of
Texas Chrigian University, sating that sgnificant network disruption may occur because of United's

low reimbursement ratesto NTSP physicians. (CX1053).

Response to Finding No. 204: Deny firgt sentence as argumentative and unsupported by

any evidentiary cites. Admit second sentence, but mideading. Texas Christian University was the
employer-representative for many patients of NTSP s physicians. Any communication between NTSP
or NTSP s physicians and TCU representatives involved the right and duty to inform patients
representatives of potentid and legitimate problems that could potentidly affect the ddlivery of hedth

care. See Response to Findings Nos. 185-89, 199.

5. NTSP Orchestrated and Executed a Concerted Refusal to Deal,
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Terminating its Members Participation in the United Contract

205. Contemporaneous with its efforts directed a United' s clients and Fort Worth brokersto
undermine the perception of adequacy of United's network, on July 23, 2001, the NTSP Board
approved the termination of al NTSP members' participation in United network through HTPN. The
NTSP Board aso gpproved the sending of agency lettersto its member physicians. (CX0091).

Responseto Finding No. 205:  Admit that NTSP terminated its participation in the United-

HTPN contract, but deny argumentative introductory clause that is not supported by the evidence cited
and deny asincomplete. See also Responses to Findings Nos. 182-204. “All NTSP' s members
participation” was only 108 physicians. The rest of the 400 NTSP physicians contracted with United
were in direct contracts or contracted through another IPA. See Complaint Counsel’s Proposed
Findings No. 201. (“Arrington further explained that 113 NTSP physicians are contracted with United
through ASIA (another IPA), 108 through HTPN (another 1PA), 55 through MCNT as well as smaler
numbers through other organizations or direct contracts with United. (CX1055, Quirk, Tr. 302-304)).
Deny to extent the proposed finding uses the term”"member” differently than NTSP s witnesses testified
to. Theterm "member" has various meanings, both colloquid and legd, and any proposed finding
should define that term consstent with the tesimony given. See Response to Finding No. 8.

206. OnJuly 23, 2001, NTSP orchestrated a concerted refusal to deal and terminated the contracts
of al 108 of its members who were participating with United through Managed Care & Network
Development of HTPN. The termination was applicable even to physcians who were compensated
above NTSP s Board Minimums, such as* Surgery Thoracic” physicians who were being reimbursed
at 149.6% of 2001 Tarrant RBRV S for HMO and 166.9% of 2001 Tarrant RBRV S for PPO; and
“Surgery Neurologica” physicians who were being reimbursed at 142% for HMO and 158.3% for

PPO. (CX1118, CX1201 (Youngblood, Dep. at 122-25, 127 and 129); CX1042 &t 2).

Response to Finding No. 206: Deny firgt sentence. NTSP terminated its contract, which it

had the right to do. (Quirk, Tr. 356; Van Wagner, Tr. 1727-29; CX 1068). NTSP did not
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orchestrate any concerted refusalsto dedl. There is no evidence of colluson. See Response to Finding
No. 127. Thelegd arguments are discussed in NTSP' s pogt-trid briefing. See North Texas Specidty
Physcians Pogst-Trid Brief and Post-Trid Reply Brief. Admit that NTSP terminated its participation in
the United-HTPN contract and that this termination affected agpproximately 108 physicians. Admit
second sentence. Deny to extent the proposed finding uses the term”"member” differently than NTSP's
witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
proposed finding should define that term congstent with the testimony given. See Response to Finding
No. 8.

207. The€effective date of termination was October 20, 2001, |ess than three weeks after the City of
Fort Worth had planned to trandtion its employee hedth plans from PeacifiCare to United. (CX1051B;
CX1042 at 1).

Response to Finding No. 207:  Admit.

208. NTSP sent acopy of the termination letter to United and to the Mayor of the City of Fort
Worth. (CX1118; Quirk, Tr. 312-313).

Response to Finding No. 208:  Admit, but incomplete. NTSP had the right and duty to

inform the City of this termination that could potentidly affect the care of their patients with current

NTSP providers. See Responsesto Findings Nos. 185-89.

209. The unexpected termination of alarge number of physicians caused United a great ded of
concern. (Quirk, Tr. 312-315, 331-333).

Response to Finding No. 209: Deny as not supported by evidence cited. Deny that the

termination was unexpected because United clamed that the termination was mutud. See (CX 1068
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(termination was mutud)). Deny dso that alarge number was terminated because it was only 108

physcians.

210.  Prior to receiving the termination letter, United had not received any notable number of
terminations from physicians who were contracted with it through HTPN, nor did HTPN itsef indicate
that physicians were likely to terminate their United contracts because of price or any other reason. In
fact, United was not aware, or informed, of any reason, other than the fact that it was engaged in direct
bargaining with NTSP, that could have caused this sudden termination. (Quirk, Tr. 315).

Responseto Finding No. 210:  Admit first sentence, but deny relevance to NTSP s activities

or the digposition of theissuesin this proceeding. HTPN is an IPA independent from NTSP and has
many affiliated physicians that are not participantsin NTSP. See Response to Finding No. 175. Deny
second sentence. United' s negotiations with the City of Fort Worth could potentialy undercut arisk
contract NTSP had to treat the City of Fort Worth patients. NTSP was having discussions with the
City concerning the loss of the risk contract and the potential problems. NTSP was dso offering data
and utilization management services to the City in place of smilar services that United wanted to offer.
(CX 1031; CX 1075; RX 2051; Modey, Tr. 227-228; Van Wagner, Tr. 1730-33, 1741-44; Quirk,
Tr. 412, 431-32 (knew United would supplant a PacifiCare risk contract); Deas, Tr. 2424-25, 2429-
31; CX1117 (NTSP letter to United mentioning PacifiCare risk contract)).

211.  Ontheevening of July 23, 2001, NTSP held a General Membership Meeting where the
“environmental” assessment of United contract and the United termination letter was discussed. NTSP
continued encouraging its members to complain about contract terms. See (CX 0184 (“[the importance
of the physician providers voice to the representatives of the partiesinvolved in the contract
negotiations was once again stressed.”)).

Responseto Finding No. 211:  Admit first sentence. Deny second sentence. Not

supported by evidence cited. The fact that NTSP physicians were informed of their right and duty to
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inform their patients  representatives of potentia problems affecting the ddlivery of their health care,
including payment issues, does not support the conclusion that NTSP encouraged members to complain
about contract terms. See Responses to Findings Nos. 185-89. Deny to extent the proposed finding
uses the term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

212.  OnJuly 26, 2001, David C. Beaty, United's Senior Network Account Manager, recorded in
aninternad United email hislack of understanding as to how a* messenger modd” IPA can terminate a
contract on behdf of its physicians, noting a prior reference to an agency clause in the agreement
between NTSP and its physicians. This same lack of understanding was shared by Quirk and was
another source of concern to United. (CX1056; Quirk, Tr. 314-315).

Responseto Finding No. 212:  Admit, but incomplete. NTSP had the right to unilateraly
terminate the HTPN contract it had entered into as an entity. (Van Wagner, Tr. 1727-29). NTSP
explained this right to Quirk, as reflected in his notes from a Board meeting. (CX 1083). At thistime,
United was a so attempting to undercut an NTSP risk contract. See Response to Finding No. 210.
213. NTSPand its members understood that the United contract was terminated because United
offered rates below NTSP' s minimum price. See (CX1062 Fax Alert #52, dated August 9, 2001,
informing member physicians of NTSP s termination of United through HTPN and explaining that the
termination was a result of United’ s proposed PPO/HMO rates faling below Board agpproved

Minimums and United's use of a angle fee schedule for both HMO and PPO)).
Responseto Finding No. 213:  Admit substance but deny asincomplete. United was

threatening to displace aNTSP risk contract. (Modey, Tr. 206-07; Quirk, Tr. 363-65). Deny to
extent the proposed finding uses the term”"member” differently than NTSP s witnessestetified to. The
term "member" has various meanings, both colloquid and legd, and any proposed finding should define

that term conggtent with the testimony given. See Response to Finding No. 8.
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6. NT SP Sought Power s of Attorney to Negotiate Exclusively with
United

214. OnAugust 9, 2001, in Fax Alert #52, NTSP solicited powers of attorney from NTSP member
physicians because “[as with previous contracts, severa members have requested that NTSP act on
their behdf in regardsto dl contracting activity between themsaves and United Hedlth Care.”
(CX1062).

Responseto Finding No. 214:  Admit statement was made, but deny asincomplete. N

NTSP received only 108 powers of attorney. (Quirk, Tr. 326-27). NTSP' s powers of attorney were
limited to use “in any lawful way,” which precluded NTSP from using powers of attorney to negotiate
economic terms of non-risk contracts. See Response to Finding No. 135. Deny to extent the
proposed finding uses the term”"member” differently than NTSP s witnesses tedtified to. The term
"member" has various meanings, both colloquid and legd, and any proposed finding should define that
term consgstent with the testimony given. See Response to Finding No. 8.

215. Fax Alert #52 explained to the physcians that “[this power of attorney grants the authority to
the agent to act on the undersigned’ s behaf regarding the foregoing described agreementsin al
respects, including the authority to negotiate the terms of, enter into, execute, amend, modify, extend or
terminate any such agreements.” The power of attorney attached to the Fax Alert was not limited in

any way to non-economic terms. (CX1062).

Response to Finding No. 215: Admit first sentence. Deny second sentence as not

supported by the evidence cited. The power of atorney contained in CX 1062 includes the limiting
phrase “in any lawful way,” which prevents NTSP from using the power of attorney to negotiate
economic terms of non-risk contracts. See Response to Finding No. 135. The physician were

informed of thislimitation in a generd meeting with counsel present. (Van Wagner, Tr. 1941-44).

216. On August 13, 2001, the NTSP Board reviewed Fax Alert #52, to which the power of
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attorney was attached, and decided to keep pressuring the City and Texas Chrigtian University with
regard to their choosing United astheir hedth plan. (CX0096).

Responseto Finding No. 216: Admit but mideading. Any actionsthat NTSP took with the

City and TCU involved NTSP sright and duty to inform its patients representatives of potentia and
legitimate problems that could potentialy affect the delivery of hedth care. See Responsesto Findings
Nos. 185-89. United was aso threatening to displace NTSP srisk contracts with these employers.
See, e.g., Response to Finding No. 210.

217. A copy of Fax Alert #52 was obtained by United. Quirk made a handwritten notation on this
copy indicating United’ s view that it needed to redevelop a network strategy for Tarrant County.
Quirk made this notation because of NTSP s termination of 108 physicians and NTSP s coordinated
“public relaions campaign” againgt United which caused United' s customers to question its ahility to

ddiver aquality network in the Fort Worth area. (CX1051; Quirk, Tr. 320-321).

Responseto Finding No. 217:  Admit first and second sentence. Deny third sentence as not

supported by the evidence cited. Neither CX 1051 or Mr. Quirk’stestimony refersto NTSP
coordinating a*“ public relations campaign” againg United. NTSP did not in fact coordinate a“public
relations campaign” againgt United. NTSP exercised itsright and duty to inform its patients
representatives of potentiad and legitimate problems that could potentidly affect the deivery of hedth
care. See Responsesto Findings Nos. 185-89.

218. After carefully examining the power of atorney and the text of Fax Alert #52, Quirk and
United' s counsdl concluded that the power of attorney gave NTSP the right to negotiate al contractua
terms, including financia terms. Based on that conclusion, United believed that NTSP would negotiate
collectively on behdf of its member physicians for price and non-priceterms. (Quirk, Tr. 322-326 (the

testimony related to United’ s antitrust counsel concerns - Tr.
324-326 - not for truth but for state of mind); CX1051; Quirk, Tr. 326).
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Responseto Finding No. 218: Moveto drike first sentence asinadmissble. The

conclusions of United's counsd asrelayed at trid by Quirk were hearsay admitted only to show
Quirk’s state of mind, but this statement offers the conclusion of United’s counsd for the truth.  Further,
this statement is not supported by evidence cited. It was not demonstrated in Quirk’s hearsay
testimony that the power of attorney was “carefully examined.” The power of atorney cannot be used
to negotiate financia terms of non-risk contracts. See Response to Finding No. 135. Admit that
second sentence accurately recounts the testimony of United' s representative, but deny that the belief
wasvaid. Mr. Quirk wastold at an NTSP meeting, and recorded in his own notes, that powers of
attorney were “for contractua language only” and “NTSP never uses the [powers of atorney] to
negotiate rates.” (CX 1083). Deny response to extent the proposed finding uses the term "negotiate”
differently than NTSP switnesses tetified to. The term "negotiate’ has various meanings, both
colloquid and legd, and any proposed finding should define that term congstent with testimony given.
See Response to Finding No. 53.  The power of attorney also does not give NTSP the ability to do so.
See Response to Finding No. 135. Deny to extent the proposed finding uses the termmember”
differently than NTSP switnesses tetified to. The term "member” has various meanings, both
colloquid and legd, and any proposed finding should define that term consistent with the testimony
given. See Response to Finding No. 8.

219. United decided to try to recruit the terminated NTSP physicians directly. (CX1056; CX1057
a 1). InAugust of 2001, shortly after NTSP s termination letter, United made the decison that Begaty
would contact al of the affected HTPN/NTSP physicians who were terminated by NTSP, in an effort
to restore the relations with the terminated physicians viadirect contract. (Quirk, Tr. 334; Besty, Tr.
452, 454).

Responseto Finding No. 219:  Admit.
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220. Beaty wrote to these physicians inviting them to continue participation in United’ s network
under adirect contract with United, and offered them the same rembursement rates as they had
received under the HTPN-United agreement prior to the termination. Only afew physcians accepted
thisoffer. (Quirk, Tr. 334; Beaty, Tr. 452; CX1068).

Response to Finding No. 220:  Admit first sentence. Deny second sentence as not

supported by the evidence cited. Mr. Quirk’ s testimony states “Initidly, there were just afew.” No
other evidence demondtrates that after time passed still “only afew” accepted the offer. (See also
Beaty, Tr. 463-64). Beaty adso admitted that the |etters he wrote to physicians were inaccurate and
designed to cast United in a*“more pogtive light.” See Response to Finding No. 202. Further, most
NTSP physcians were dready otherwise contracted with United because only 108 were involved in
the HTPN-United agreement. See Response to Finding No. 205.

221. On August 24, 2001, Fax Alert #56, NTSP informed its member physiciansthat it was
receiving calls from some member physcians regarding direct offers they had received from United.
NTSP repested its unfavorable assessment of the United offer, reported that the rates paid to the
NTSP physicians through the United-HTPN arrangement were below the NTSP acceptable
Minimums, and noted that this had been NTSP s reason for terminating the HTSP arrangement. NTSP
adso informed it member physicians that it “would continue to pursue adirect contract with United
Hedlthcare [sic] that meets or exceeds the fee schedule minimums set by the NTSP membership.”
(CX1066).

Responseto Finding No. 221:  Admit first sentence. Deny second sentence. NTSP did not
repest an “ unfavorable assessment” of the United offers. NTSP merely reported that, under the United
contract, “most NTSP divisonsfdl below the NTSP acceptable minimums.”  Admit third sentence, but
incomplete. NTSP dso informed physicians that they could * contract of negotiate directly with United

rather than through NTSP.” Deny characterization of NTSP s participating physicians as “ members.”

See Response to Finding No. 8.
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222. Also, through Fax Alert #56, NTSP informed its members that it had aready received 107
executed powers of attorney from member physicians that assgned NTSP “to act on their behdf in
regard to dl contracting activity between themsalves and United Healthcare,” and sought the submission
of executed powers by additiona members. (CX1066).

Response to Finding No. 222:  Admit, but deny to extent the proposed finding uses the
term"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

223. NTSP advised those member physicians who signed the powers of attorney that they “should
inform al United representatives who contact you that NTSP is your contracting agent for United
Hedlthcare and instruct them to contact NTSP directly.” (CX1066; CX0499; CX1002 at 1-12
(spreadshect listing names of 107 physicians)).

Response to Finding No. 223:  Admit, but deny to extent the proposed finding usesthe

term"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

224. United obtained a copy of Fax Alert #56 and learned that NTSP had gathered 107 powers of
atorney from physicians and continued to solicit additiona powers of atorney to be used in collective

bargaining with United. (Quirk, Tr. 326; 330-331; CX1051A).

Responseto Finding No. 224:  Admit that United obtained a copy of thisfax dert and

learned of the powers of attorney, but deny that NTSP planned to use these powers of attorney in
collective bargaining or that United so learned as not supported by the evidence cited. Quirk admitted
that he never saw an executed power of attorney and had no persona knowledge of interactions

between NTSP and its participating physicians concerning powers of atorney. (Quirk, Tr. 328).
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Further, NTSP explained the use of the powers of attorney in accordance with the messenger moddl.

(Quirk, Tr. 341-42, 419; Deas, Tr. 2432; CX 1122; CX 1083; CX 1086; RX 283).

225. NTSPin aSeptember 13, 2001 letter to Garry Jackson, City Manager of Fort Worth, stated
that “severa offices have contacted NTSP to state they do not wish to contract with United unlessa
group contract through NTSP is negotiated on their behalf.” (CX 1075 at 2).

Responseto Finding No. 225:  Admit.

7. United Capitulated to NTSP’s Demand to Increase its Rates

226. Inthe summer of 2001, in an attempt to restore customer confidence in the stability and
adequacy of United’ s network in Fort Worth that was compromised by NTSP s activities, United
increased its offer to ASIA, another Fort Worth IPA through which had contracts with 113 NTSP
physicians. (CX 1055). United’s offer was 125% of 2001 Tarrant RBRV S for HMO and 130% of
Tarrant RBRV S for PPO. (Quirk, Tr. 336-337, 345, 347). Theincreased offer was also made to
MCNT. (CX 1119 at 1).

Response to Finding No. 226: Deny. In the cited testimony of Mr. Quirk, he states that

United was fielding concerns from physicians, particularly ASIA physicians. Further, NTSP was not
the cause of United's customer problems. NTSP exercised its right and duty to inform its patients
representatives of potentia and legitimate problems that could affect the delivery of hedth care. See
Responses to Findings Nos. 185-89.

227. NTSP understood that the increased offer to ASIA was adirect result of NTSP s activities
(CX 256; CX 1199 (Vance, Dep. at 310-311)).

Responseto Finding No. 227: Deny. Thereis no testimony from United' s representetive

that NTSP was told the circumstances of the ASIA offer. Further, thisis not supported by the cited
evidence. The citations refer to Consultants in Cardiology meetings and testimony. Specificdly, Dr.

Vance penned the above cited statement but explained in his
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deposition that physiciansin his practice group were threatening to leave NTSP. Accordingly, Dr.
Vance “emphasized things that would make it more likely that they would stay rather than not.” He
characterized his satements as a* hyperbolic attempt” to secure his practice group’s continued

association with NTSP. (Vance, Dep. 311-313).

228. Thesameincreased offer of 125% of 2001 Tarrant RBRV S for HMO and 130% of 2001
Tarrant RBRV S for PPO was extended to the NTSP physicians whose contracts had been terminated.
(CX0658; CX1119at 1). Morethan 10 physicians groups failed to respond to United's offer at this
rate, notwithstanding the fact that it was higher than rates they had prior to their termination by NTSP.
(Beaty, Tr. 454-455 (asinstructed by NTSP in Fax Alert #52); CX1062).

Response to Finding No. 228:  Admit that Beety S0 testified, but deny as incomplete and

irrdlevant to NTSP s activities. The 125%/130% offer was till lower than offers United made to other
physicians. (Quirk, Tr. 352-54). Thereisno evidence of collusion among NTSP and its participating
physicians. See Response to Finding No. 65. The physician groups referenced in this finding were
acting independently when they failed to respond to United' s offer. See Response to Finding No. 123.
229. Besaty vidted the physician groups that rejected the new United offer. (Besgty, Tr. 454-455;
CX0658; CX1119). Some of those groups responded that they rejected United' s offer for adirect
contract because NTSP was negotiating on their behalf. (Beaty, Tr. 459-460).

Response to Finding No. 229:  Admit that Beaty 0 testified. Deny that NTSP negotiated

on behdf of its participating physicians. See Response to Findings No. 53.

230. OnAugust 28, 2001, Quirk, wrote to NTSP s Board of Directors expressing United's view
that “there may be serious antitrust issues raised by the manner in which [NTSP] is representing its
physicians membership in their contractud arrangements with United Hedthcare” (CX1067).
Specificaly, United was concerned with the use of powers of attorney to alow NTSP to negotiate “dl
contract activity” with United and with NTSP swithdrawa of member physicians from participating in
the HTPN-United contract. Quirk also cautioned NTSP that United might dert state and federa
agencies if United's antitrust concerns were not resolved. (CX1067; Quirk, Tr. 334-336).
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Response to Finding No. 230: Admit statement was made, but deny asincomplete. In

response Mr. Quirk’s cited concerns, NTSP explained to United the limited use of the powers of
attorney in accordance with the messenger model and antitrust law. (Quirk, Tr. 341-42, 419; Dess,
Tr. 2432; CX 1122; CX 1083; CX 1086; RX 283). Deny to extent the proposed finding uses the
term"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

231. InanAugust 30, 2001 Board of Directors meeting, NTSP s Board decided to invite Quirk to
discuss United' s antitrust concerns as previoudy expressed in his August 28 letter. (CX0097).

Responseto Finding No. 231:  Admit.

232.  On September 5, 2001, NTSP held a Generd Membership Mesting, at which Van Wagner
updated NTSP' s member physicians on recent progress in contract negotiations with United.
(CX1076; CX0158).

Response to Finding No. 232:  Admit, but deny response to extent the proposed finding

usesthe term "negotiate’ differently than NTSP switnesses testified to. The term "negotiate’ has
various meanings, both colloquid and legd, and any proposed finding should define that term congstent
with tesimony given. See Response to Finding No. 53. Deny to extent the proposed finding usesthe
term"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

233.  On September 7, 2001, United declined NTSP' s offer to attend a Board meeting because

NTSP had not yet submitted an adequate written response to United's August 28 letter. (CX1121;
Quirk, Tr. 338-339).
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Responseto Finding No. 233.  Admit that United' s representative so testified, but deny the

validity of the claim that NTSP had not submitted an adequate response. NTSP had submitted an
adequate response — aletter dated September 5 and an invitation to a Board meeting to further discuss
NTSP sbusnessmodel. (CX 1122). There had aso been conversations between NTSP and United.
234.  On September 13, 2001, in Fax Alert #0, NTSP reported to its member physicians that
United had increased rembursement levels “via a contract with ASIA, aswdl asindividud direct offers

to severd NTSP physicians.” (CX1076).

Response to Finding No. 234:  Admit, but deny to extent the proposed finding usesthe

term"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

235. Asareault of theincreased offers, NTSP deferred activation of the powers of attorney for two
weeks subject NTSP s reconsideration. (CX1076).

Response to Finding No. 235: Admit.

236. On September 13, 2001, NTSP again invited United to meet with the Board in order to
address United' s concerns regarding NTSP' s conduct, as stated in United’ s August 28 |etter.
(CX1072).

Response to Finding No. 236:  Admit.

237.  On September 13, 2001, NTSP met again with representatives of the City of Fort Worth.
NTSP represented that even United' s new, increased PPO reimbursement offer to NTSP physicians
gtill was unacceptable. NTSP further expressed concerns about United's practice of “bundling” claims,
pursuant to which physicians who provided multiple services on a sSingle occason were reimbursed at a
sngle, bundled rate (lower than the rate at which each service would be compensated if billed
separatey). NTSP expressed its view that United' s bundling practice under-compensated physicians.
(Modley, Tr. 185-189, 190-193; CX1075).
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Response to Finding No. 237:  Admit, but deny relevance to the disposition of the issuesin
this proceeding. Deny characterization of offer being “unacceptable.” CX 1075 satesthat “PPO rates
may ill prove inadequate.” NTSP hastheright and duty to inform the City of problemsthat could
potentialy affect the care of their patients with current NTSP providers, including compensation issues.
See Responsesto Findings Nos. 185-89. Further, United' s clams-payment practices, including its
bundling logic, were conddered possble violations of Texas state law, afact about which NTSP aso
informed government authorities. An investigation was conducted, leading to United being fined and
ordered to pay restitution to providers. (Van Wagner, Tr. 1772; RX 3103).

238. At thesame meeting, NTSP s Dr. Deas made the suggestion that physicians might have to
resort to “hilling games’ to offset losses caused by United’ s bundling logic. (Modey, Tr. 189-190).

Response to Finding No. 238: Admit that Mr. Modey so testified but deny vaidity.

Further, Dr. Deas s comment specifically related to concerns over whether United's bundling logic

violated Texas state law regarding payment to providers. (Deas, Tr. 2593; RX 3103).

239.  On September 13, 2001, NTSP again contacted the City of Fort Worth to complain about
United' s rates and inform them that some NTSP members would only contract with United through
NTSP. See (CX1075 (Letter from Dr. Deasto Gary Jackson, City Manager for the City of Fort
Worth, noting that despite some “positive movement” United' s overdl rates “may ill prove

inadequate’ and this “may affect the overal sze of United's physician network.” Dr. Deas dso
reported that severa offices refused to contract with United unless a group contract through NTSP was
negotiated on their behaf and noted that NTSP s termination notice to HTPN would take effect
October 21, 2001. Notification lettersto patients could be sent as soon as October 1, 2001, the same
day asthe City was supposed to trangition to United)). Copies of this|etter were sent to NTSP
member physicians. (CX1075).

Response to Finding No. 239:  Deny as mischaracterizing the evidence. The cited |etter

does not “complain” about United' srates. It informs the City of potentid problems and includes
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United' s low ratesin that discusson. The cited letter dso focuses on NTSP s medica management
and cost control concerns. Furthermore, NTSP has the right and duty to inform the City of this
termination that could potentialy affect the care of their patients with current NTSP providers. See
Responses to Findings Nos. 185-89, including Complaint Counsel’ s stipulation, Tr. 1149-50 (“we're
not contesting the right of a physiciansto complain or to notify patients about its compensation
arangements.”). Deny characterization of NTSP s participating physcians as“members.” See
Response to Finding No. 8.

240. On September 19, 2001, NTSP informed its membership that in order to allow them to
congder the increased United offer available through ASIA or directly, NTSP would defer any further
action until September 27, 2001. NTSP would then contact each member who previoudy gave a
power of attorney to determine if those members desired additiond action by NTSP on their behalf.
Members who considered individual contracts with United were invited to review the proposed

negotiated group contract. (CX1079 (Fax Alert #67)).

Response to Finding No. 240: Admit first and second sentences. Deny that NTSP

negotiated on behdf of its participating physicians. Deny to extent the proposed finding uses the
term"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

241.  InaSeptember 20, 2001 letter, United accepted NTSP s invitation to meet with the Board but
reminded NTSP that United still wanted a substantive response in writing to the antitrust concerns

raised in United’ s August 28 letter. (CX1080; Quirk, Tr. 344-345).

Responseto Finding No. 241: Admit that United o testified, but deny that NTSP had not

provided a substantive response in writing to United’ s antitrust concerns.  NTSP submitted an

adequate response — aletter dated September 5, 2001 (CX 1122) and an invitation to a Board meeting
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to further discuss NTSP s business model. NTSP and United aso had discussions.

242.  On September 21, 2001, Van Wagner updated NTSP' s Medical Executive Committee on
contract negotiations with United. (CX0198). Severd additiond updates to the membership were
provided between September 21, 2001 and September 25, 2001. (CX0171 at 1-5).

Response to Finding No. 242: Admit substance of statement, but deny that the negotiations

with United related to economic terms of a non-risk contract and deny the characterization of NTSP's
participating physicians as“members’ or part of a“membership.” See Responses to Findings Nos. 8,
53.

243. NTSP and its members also made an effort to convince the State of Texas that United’ srates
were too low. In meetings with Texas Governor Rick Perry, NTSP sought support in raising prices
and “ shared the magnitude of the problem of lower reimbursement rates to physcians” Physcians

were encouraged to write to the Governor in that regard. (CX0198; CX0100).

Responseto Finding No. 243. Deny as mischaracterizing the evidence. NTSP and its

physicians communicated with the Texas Governor regarding stopping “ predatory pricing.” Nothingin
either document cited by Complaint Counsel refersto NTSP convincing the state that United' s rates
were too low. Deny to extent the proposed finding uses the term”"member” differently than NTSP's
witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
proposed finding should define that term congstent with the testimony given. See Response to Finding
No. 8.

244.  On September 24, Quirk and Robert Jagmin of United met with NTSP s Board. NTSP stated
that it opposed United' s offer of one rate for al products. United' s representatives were told that PPO

rates should be higher than HMO rates. (Quirk, Tr. 340-341, 344).

Response to Finding No. 244: Deny asincomplete and mideading. NTSP was not
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interested in United’ s offer of the same rates for HMO and PPO products because the offer was below
Board minimums, which are different for HMO and PPO products. NTSP only informed United of the

Board minimums. See Response to Finding No. 178.

245. At thismeeting, after United dready had threatened to reved NTSP s anticompetitve conduct
to federa and state agencies, NTSP for the first time asserted that its members powers of attorney
were used only for negotiation of non-price contractual terms, not rates. (Quirk, Tr. 341-342). Inlight
of the plain language of NTSP' s communications with its members concerning the powers of atorney,
Quirk continued to believe that the powers of atorney were being sought for “dl contracting activity”
and were not limited to non-financia terms. (Quirk, Tr. 341-342).

Response to Finding No. 245: Deny first sentence as mischaracterizing the evidence and

containing an improper legd assertion. While United did threaten to report NTSP to federd and Sate
agencies, NTSP denies that there was any anticompetitive conduct to report. See North Texas
Speciaty Physicians Post-Tria Brief. Infact, prior to United' s threats, NTSP had reported United to
the Texas Department of Insurance for prompt pay violations, noncompliance with contracts, and
concerns of anticompetitive predatory pricing. (Van Wagner, Tr. 1772). Just two months after this
meeting, in November of 2001, United was fined and ordered to pay restitution to providers for falling to
follow Texas satelaw. (RX 3103). NTSP dso deniesfirst sentence asincomplete. NTSP “for the first
time asserted” the meaning of the powers of attorney because it was the firgt time United had asked
NTSPto explain. Sincethe plain language of the power of atorney limitsits use to “any lawful way,”
which would prevent use in negotiating economic terms in non-risk contracts, NTSP had no reason to
explain this plain language to United before it was asked. See Response to Finding No. 135. Deny
second sentence as unsupported by sufficient evidence athough Mr. Quirk did so testify. Prior to the

cited testimony, Mr. Quirk admits that no one at United ever saw an executed power of attorney and
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had no personal knowledge of
interactions between NTSP and its participating physicians concerning powers of atorney. (Quirk, Tr,
328). Congdering this admission, the plain language of the powers of attorney, and the explanation
given to Mr. Quirk at his request, on which he took notes, Mr. Quirk’s beliefs are without foundation of
persona knowledge and invalid. (Quirk, Tr. 341-42, 419; Dess, Tr. 2432; CX 1122; CX 1065.003;
CX 1083; CX 1086; RX 283). Deny to extent the proposed finding uses the term"member” differently
than NTSP s witnesses tedtified to. The term "member” has various meanings, both colloquia and legd,
and any proposed finding should define that term congstent with the testimony given. See Response to
Finding No. 8.
246. Alsofor thefirg time, the NTSP Board told United that NTSP' s contractua arrangement with
HTPN enabled it to terminate the arrangement on behalf of its physcians for United' s products.
(CX1081).

Response to Finding No. 246: Deny as not supported by the evidence. The cited

document does not claim that thisisthe “first time” NTSP told United the details of its contractud
relaionship with HTPN. Further, the information given to United was correct — NTSP had the right to
terminate its contractud relationship with HTPN for treating United patients. (Van Wagner, Tr. 1727-
28; CX 1068).

247. NTSP sBoard Minutes of September 24, 2001 reported that Dr. Deas met with Texas
Commissioner of Insurance, Jose Montemayor to discuss predatory pricing by hedth plans. The
Commissioner stated that he would send letters to CEO of mgor plans cautioning them against
predatory pricing activities. Dr. Deas aso discussed the impact of HMO and PPO contracting

revisons on Tarrant County physicians with the Commissioner. (CX0100).

Responseto Finding No. 247: Admit.
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248. InaSeptember 24, 2001 letter, Dr. Deasinvited United to reopen negotiations. (CX1084).

Response to Finding No. 248: Admit, but deny response to extent the proposed finding

uses the term "negotiate’ differently than NTSP switnessestestified to. The term "negotiate’ has
various meanings, both colloquid and legd, and any proposed finding should define that term congstent
with tesimony given. See Response to Finding No. 53.

249.  On September 24, 2001, NTSP provided its member physicians with a summary of termsto
be included in any direct contract with United. The summary included price related terms such as: (1)
United' s reimbursement methodologies should not trandate in less then what Medicare would have paid
(Point 10); and (2) afee change from 80% of usuad and customary to 100% usua and customary (Point
23). (CX1064).

Response to Finding No. 249: Deny as mischaracterizing the evidence. CX 1064 isan

informationa letter to physicians on amendments that “you [physician] may choose to incorporate’ in a
direct agreement. NTSP also explained that it believed the changesto be “boilerplate’ and instructed
physicians to “review the attached notes and make the best decision for your practice” Point 23 is
inaccuratdy cited. The term was not a“feg’ change but a“fee maximum” change. Further, NTSP
advises physcians about the meaning of contractua terms, including price related terms, but does not
negotiate or make suggestions to its physicians regarding these terms. Deny response to extent the
proposed finding uses the term "negotiate’ differently than NTSP s witnesses tedtified to. The term
"negotiate’ has various meanings, both colloquid and legd, and any proposed finding should define that
term consgstent with tesimony given. See Response to Finding No. 53. And, CX 1064 specificaly
dates that “ provisons for [fee schedul€] section are not attached or amended in thisletter.” Deny to

extent the proposed finding uses the term”"member” differently than NTSP s witnessestetified to. The
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term "member" has various meanings, both colloquid and legd, and any proposed finding should define

that term congstent with the testimony given. See Response to Finding No. 8.

250. Because NTSP s actions turned United' s Fort Worth network “ upside down,” United on or
about October 10, 2001 sent NTSP a new, enhanced offer. (CX1088; CX1096). United offered
NTSP an increased rate of 125% of 2001 of Tarrant RBRV S for HMO and 130% of Tarrant RBRVS
for PPO, in order to put an end to the contractua battles that NTSP imposed on United and its
customers. (Quirk, Tr. 347-349).

Responseto Finding No. 250: Admit that United sent NTSP an offer on October 10,

2001, but deny that NTSP s actions turned United' s network “upside down” or that United' s belief that
they had was the reason for the offer. United has admitted that it does not need NTSP. (CX 1034).
NTSP stermination of the HTPN contract only affected 108 of United' s physicians, less than 5% of
United' s physician panel in Tarrant County and less than 2% of United' s physician pand in the
Metroplex. (Quirk, Tr. 356). The true reason that United came to NTSP with this offer was that
NTSP had reported United to the authorities for possible violations of Texas law in its contracting
practices. See Complaint Counsdl’s Proposed Finding No. 247; (Van Wagner, Tr. 1772). Deny
second sentence asincomplete. The “increased” rates offered to NTSP were the same rates United
had previoudy offered other IPAS-ASIA and MCNT. These “increased” rates were lower than the
rates given to HTPN in February of 2001. (CX 1099) (Quirk, Tr. 348-49, 411; CX1119; Van
Wagner, Tr. 1745-46). As previoudy stated, the real reason United came to NTSP had nothing to do
with a* contractua bettle.”

251. Nevethdess NTSP Hill was unsatisfied with these price terms, particularly for the PPO plan.
(CX1088).
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Response to Finding No. 251: Deny asincomplete. NTSP did eventualy messenger this
United contract offer to its physicians. (Van Wagner, Tr. 1745-46; CX1090; CX1097).
252.  On October 29, 2001, in Fax Alert #33, NTSP communicated to its members the results of
NTSP s annua reimbursement poll of NTSP members acceptable rates on both HMO and PPO

levels, (CX0393).

Response to Finding No. 252:  Admit substance but deny to extent the proposed finding

uses the term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term congistent with
the testimony given. See Response to Finding No. 8.

253. On October 29, 2001, NTSP held a General Membership Meeting in which the offer from
United was detailed dong with the latest poll results which reflected a higher minimum for PPO than

United' s fee proposa. The PPO rate was listed as an “openissue” (CXO0186 at 1).

Response to Finding No. 253:  Admit substance but deny to extent the proposed finding

uses the term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

254. Eventudly, NTSP and United signed a contract at 125% of 2001 Tarrant County RBRV S for
HMO and 130% of 2001 Tarrant County RBRV S for PPO, effective November 1, 2001. (CX1095
a 9). The new contract represented an increase of 10% from the initid HMO offer and 15% from the

initid PPO offer. (Cf. CX0087 at 11; Quirk, Tr. 290, 297-298; CX0089 at 3).

Responseto Finding No. 254: Admit first sentence. Admit second sentence, but

incomplete. The contract was an increase from United' sinitid offer to NTSP, but the increase was not

above market rate. It was the same rate United had previoudy offered the other IPAs— ASIA and
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MCNT. It was aso alower rate than the one given to HTPN in February of 2001. (CX 1099); see

also Response to Finding No. 250.

255. On November 1, 2001, in Fax Alert #84, NTSP sent the contract to its member physiciansto
opt infout indicating it was a result of “negotiations,” and that the 125% of the 2001 Tarrant County
RBRV Sfor the HMO was “at the average leve of acceptable reimbursement.” Yet again, NTSP
noted to its members that the PPO rate of 130% was below the acceptable reimbursement levels set by
the NTSP Board. (CX1097).

Response to Finding No. 255: Deny as a mischaracterization of the evidence. NTSP suse

of the term “negotiations’ does not include negotiations on economic terms of anon-risk contract.
(Van Wagner, Tr. 1775-76, 1779-80). Additionally, NTSP did includein CX 1097 that PPO rates
were below Board minimums, but NTSP did not indicate that these were * acceptable reimbursement
levels set by the NTSP Board.” NTSP s Board sets the minimums for the entry of NTSP, as an entity,
into non-risk contracts by reference to the mean, median, and mode of the poll results. (Van Wagner,
Tr. 1642-43). Deny to extent the proposed finding uses the term"member differently than NTSP's
witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
proposed finding should define that term congstent with the testimony given. See Response to Finding
No. 8.

256. Because the rates were less than the collectively set minimums, the level of acceptance by
NTSP memberswas very low. (CX1100). Fax Alert #95, dated November 19, 2001, indicated that
258 NTSP members responded; 24% accepted the HM O contract while 76% rejected it, and 23%

accepted the PPO contract while 77% rejected it. (CX1001 at 2).

Response to Finding No. 256: Deny first sentence. Not supported by the evidence cited.

CX 1100 does not provide any explanation for the acceptance rate of NTSP participating physicians; it

merely statesthat NTSP will “forward the results of this offering to United.” (CX 1100). Therewasno
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evidence as to why physicians accepted or rgected the offer. There was no evidence asto whether the
physicians decisions were consstent with what each physician individudly had indicated as his
minimum. Admit second sentence, but deny to extent the proposed finding uses the term"member”
differently than NTSP switnesses tetified to. The term "member" has various meanings, both
colloquid and legd, and any proposed finding should define that term cons stent with the testimony

given. See Response to Finding No. 8.

257. Dr. Vance, aformer NTSP Presdent who at the time was a member of the NTSP Board of
Directors, summarized NTSP s success in these United negotiations to his medicd group, in an effort to
convince the group to continue their membership with NTSP: “United Hedth Care came to town Six
months ago and offered a straight, 110% of Medicare contract. . . . Through the efforts of NTSP
lobbying the City [of Fort Worth] and terming a group contract with Health Texas, United blinked.
United was S0 eager to dilute our effectivenessthat they refused to negotiate with NTSP but offered an
improved contract thru ASIA. Thefeesinthe Asa[sic] contract are very close to the numbers that
NTSP presented as market rates for FW [Fort Worth] and were rgected out of hand by United
officids. United has now returned to the table with NTSP at the direct request of the commissioner of
the Dept of Insurance. This United negotietion is atemplate for other efforts that will need to occur in
the near future and would best be coordinated by NTSP.” (CX0256; CX1199 (Vance, Dep. at 310-
311)).

Response to Finding No. 257: Admit that the document is accurately quoted but deny

accuracy of Dr. Vance swriting. AsDr. Vance explained in his depostion, physiciansin his practice
group were threatening to leave NTSP. In hisletter, Dr. Vance “emphasized things that would make it
more likely that they would stay rather than not.” He characterized his statements as a“hyperbolic
attempt” to secure their continued association with NTSP. Asto NTSP s ability to influence higher
rates of reimbursement, Dr. Vance testified “[o]ne of the purposes of NTSP was to alow physciansto
take risks and to maintain ther -- their level of reimbursement by performing in away that was better

than had NTSP not been there. | think that the reason that we were able to get contracts at decent
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rates during that time had to do with the fact that the payors ultimately recognized that, dthough they
might have to pay on aper CPT code, a higher rate for NTSP network, that what they got was an
overdl lowered outlay of their resources because we were a more efficient network. And so | think
that NTSP did, in fact, dlow usto have individua CPT reimbursement that was higher because we
were aqudity network. We did what we said we were going to do. We had structures in place that
no one ese had, and eventudly that was -- that was making an impact.” (Vance, Dep. 311-313).
Deny to extent the

proposed finding uses the term"member” differently than NTSP s witnesses tedtified to. The term
"member" has various meanings, both colloquid and legd, and any proposed finding should define that

term consstent with the testimony given. See Response to Finding No. 8.

B. NTSP Collectively Raised Physician Reimbur sement Ratesfor CIGNA
Health Plans

The evidence shows that NTSP collectively negotiated fee-for-service contracts with CIGNA
and secured higher rates by repeatedly threatening to terminate its physicians from CIGNA'’s network.
CIGNA was introduced to NTSP in 1997, after purchasing another health plan. NTSP s physicians
who were directly contracted with this health plan refused to assign their contractsto CIGNA, and
ingsted that CIGNA negotiate its contracts with its bargaining agent, NTSP. Inits 1999 HMO
negotiations with NTSP, CIGNA met NTSP s rate demand and agreed to pay at the Board minimum
rate. In 2000 and 2001 NTSP negotiated aggressively to add its cardiologists and primary care
physiciansinto the CIGNA-NTSP contract, and specificdly to dlow those physicians higher
reimbursement rates than CIGNA was dready paying to them. Eventualy CIGNA did not alow those
physiciansinto its network after NTSP s repeated threats to terminate its contract with CIGNA.
CIGNA agreed to these cost increases despite the fact that CIGNA would receive no commensurate
benefits. Although it first rejected this demand, CIGNA eventfully accepted the rate increase. The
negotiations were conducted after CIGNA determined that the impact of a potentid termination of al
NTSP s physicians would leave it without a marketable network in Fort Worth. NTSP' s coordinated
efforts increased the level of NTSP s physician rembursement above market levels.
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Responseto Summary Finding: This paragraph of factud assertions with no evidentiary
citesin an improper proposed finding. Further, NTSP denies the contents of this paragraph as detailed
in the following responses.

258. Inlate 1997, CIGNA purchased Hedlthsource, a company which offered both HMO and PPO
products covering gpproximately 1 million lives nationdly. (Grizzle, Tr. 695).

Responseto Finding No. 258: Admit.

259. Theacquistion improved CIGNA'’s physician network in the Fort Worth area and CIGNA
requested that the physicians in Hedlthsource' s network assign their contractsto CIGNA. (Grizzle, Tr.
696-697; CX 0760 (verbal acts)).

Response to Finding No. 259: Deny. Cigna sletters to physicians stated that the contracts

would be assigned and no further action was needed. (CX 332 (“Cignaindicates the July 31 letter
should be considered a termination notice for the Healthsource provider agreements’ for physicians
with both Healthsource and Cigna contracts)). Thiswas an attempt to midead the physicians because
the contract required a mutual agreement. (Van Wagner, Tr. 1752-53). Grizzle dso admitted that
Cignawould have been sengtive to how physicians would received change and may not “follow purely
the contractud provison.” (Grizzle, Tr. 769-770.)

260. CIGNA sent assgnment letters to Fort Worth physicians to attempt to contract independently
with physicians. (Grizzle Tr. 696-697).

Response to Finding No. 260: Deny as mischaracterizing the evidence. Cigna sent lettersto

physicians with direct contracts with Heglth Source explaining that their contracts would be assgned to
Cigna Cignawas not requesting anew direct contract with these physicians. (Grizzle, Tr. 767-70). In

addition, Cigna dready had direct contracts with some of these physicians. (Grizzle, Tr. 769-71; Van
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Wagner, Tr. 1752-54).

261. NTSPlearned of the letters and orchestrated and effectuated a concerted refusa of its member
physicians to assign their Health Source contracts to CIGNA in order to negotiate as a collective on
behalf of the membership (Van Wagner, Tr. 1752; CX0332). NTSP provided and sent to its members
asample letter refusing the contract assgnment and directing CIGNA to negotiate with NTSP astheir
agent, as well as an agency agreement that authorized NTSP to negotiate on the behaf of consenting
members. (In the same communication, NTSP informed its members that termination of the members
Hedlth Source provider agreements would risk “depleting [CIGNA’s] Hedlth Source provider
network.”) (“The NTSP Board has determined that thisis a contracting Stuation in which NTSP can be
helpful in serving as the agent for its members. Attached you will find an agency form regarding the

Hed thsource/ CIGNA provider agreements. If 50% or more of NTSP members concur that agency is
appropriate, NTSP will contact CIGNA and Healthsource directly in regards to this matter. IN THE
INTERIM, NTSPADVISES ITSMEMBERSNOT TO CONSENT TO THE ASSIGNMENT OF
YOUR HEALTHSOURCE PROVIDER AGREEMENTS TO CIGNA. YOUR REFUSAL TO
CONSENT TO THISASSIGNMENT SHOULD BE SENT TO CIGNA FOR YOUR POSSIBLE
USE. FINALLY PLEASE RETURN THE AGENCY REPRESENTATION FORM AT YOUR
EARLIEST CONVENIENCE.”) (emphasisin original).

Response to Finding No. 261: Deny first sentence. The statement that NTSP orchestrated

and effectuated a concerted refusal to dedl isalegd assertion, not a proper statement of fact. NTSP's
actions were the result of numerous legd questions posed by NTSP s participating physicians and
requests that NTSP discuss these issues with Cigna. (Grizzle, Tr. 769-771; Van Wagner, Tr. 1752-
54). Deny second sentence as not supported by evidence cited. The sample letter provided in CX
332 does not inform Cignato “negotiate with NTSP.” It states, “[W]e have requested that North
Texas Specidty Physicians represent us in regards to this matter as our agent. NTSP will be contacting
you shortly....” The agency agreement in CX 332 does not authorize NTSP to “negotiate” on behdf of
consenting physicians. It states, “authorize North Texas Specidty Physciansto Serve asmy Agent in
Regards to this Matter as per the Terms of my Participating Physcian Agreement.” The Physcian

Participation Agreement does not authorize NTSP to negotiate economic terms on non-risk contracts.
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Further, the comment related to depleting the Hedlth Source network refersto Cigna s attempt to
midead doctorsinto assgning acontract. See Response to Finding No. 259. The entire sentenceis
“Although Cigna can gill terminate the Hedthsource agreement if you do not wish to assign it to them,
they would do so at the risk of depleting their Healthsource provider network.” Deny to extent the
proposed finding uses the term"member” differently than NTSP s witnesses tedtified to. Theterm
"member" has various meanings, both colloquid and legd, and any proposed finding should define that
term consstent with the testimony given. See Response to Finding No. 8.

262. Inresponseto the assgnment letters, CIGNA received 40 letters dl virtudly identical to the
sample letter provided by NTSP, representing more than 50 NTSP member physicians, in which
NTSP physicians refused to assign to CIGNA the Hedlthsource agreement, and directed CIGNA to

negotiate with NTSP on their behalf. (CX0760 (verba acts); Grizzle, Tr. 696-698, 709, 724).

Response to Finding No. 262:  Admit, but incomplete. The physiciansthat refused to assgn

the Hedlth Source agreement to Cigna had the contractua right to do so and were merely exercisng that
contractud right. (Van Wagner, Tr. 1753-54; Grizzle, Tr. 768). Their letters do not refer to NTSP as
their negotiator or make any other reference to negotiations. (CX 760). Further, dthough dl but one of
thelettersin CX 760 cite NTSP asthelr representative, the evidence does not support the conclusion
that the sending parties were actually NTSP participating physicians. Deny to extent the proposed
finding uses the term"member” differently than NTSP s witnesses tedtified to. The term "member” has
various meanings, both colloquid and legd, and any proposed finding should define that term consistent
with the testimony given. See Response to Finding No. 8.

263.  Upon receiving these refusd letters, CIGNA concluded that the doctors would not directly

contract with CIGNA and that CIGNA would need to ded with NTSP. (Grizzle, Tr. 697, 709-710,
747).
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Response to Finding No. 263: Admit that a Cigna representative so testified, but deny that

the concluson was vdid. Cignareceived only 40 |etters asto only 52 physicians. See Complaint
Counsd’ s Proposed Finding No. 262. NTSP had 575 participating physicians. (RX 3118.019).
Further, the letters Cigna did receive were in response to concerns about how Cigna was handling the
legal and contractua requirements with assgning the contract. (Van Wagner, Tr. 1753-54; Grizzle, Tr.

768; CX 332).

264. Asaresult, CIGNA contacted NTSP and negotiated with NTSP for the participation of
NTSP s specidist member physiciansin CIGNA’s HMO product a significantly higher fee-for-service
prices than market level congstent with NTSP price demands. (Grizzle, Tr. 710-714 (stating thet the
contents of price discussons included CIGNA’stypica offer in the market and what rates NTSP would
accept, adding that NTSP “ultimately” accepted 125% 1998 RBRVS); CX0764 at 1, in camera
(Order on Non-Party Cigna’'s Motion for In Camera Treatment, 04.23.04)).

Response to Finding No. 264: Deny as mischaracterizing the evidence and irrdlevant to the

disposition of the issues in this proceeding because the statement relates to risk contract discussions.
During the time of these discussons with Cigna, NTSP and Cigna were seeking arisk contract.
(Grizzle, Tr. 775; Van Wagner, Tr. 1754-55; CX 763, in camera). Any discusson of rates were
related to these risk contract discussions and are not economic negotiations on anon-risk contract. The
rates in the Letter of Agreement that were ultimately reached by NTSP and Cigna were entered into in
anticipation of arisk contract. (Van Wagner, Tr. 1757-61; CX 784). The LOA itsdf specificaly cdls
for [

(CX 782A, in camera). The LOA datesthat it was executed to [

] (CX 782A, in camera). Further, the rates offered to NTSP were not above
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market. (Grizzle, Tr. 958, in camera). Grizzle tetified that the discussonsincluded “. . . what
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rates [Cigna] would typicdly offer in the market and what rates [NTSP] would accept.” (Grizzle, Tr.
710). His statement does not support the conclusion that Cigna' s rates included in those discussions
reflected the market rate. Mr. Grizzl€' stestimony also does not support that NTSP requested
“ggnificantly” higher rates than what Cigna offered. Further, the evidence cited does not support the
conclusion that the rate was higher, or even significantly higher, than market level. (Grizzle, Tr. 713-14).

Cigna' s standard rate was not the market rate for IPAS. [

] (Grizzle, Tr. 958, in camera). Findly, Complaint Counsd erroneoudy quotes Mr. Grizzle by
dating that “NTSP ‘ultimately’ accepted 125% 1998 RBRVS.” (Grizzle, Tr. 714) (The actud statement
appears asfollows. “. . . we ended up with the 125 on the HMO and | believe 135 on the PPO.”)

Some rate discussions were aso mere recitations of the Health Source rates currently available to
physicians on the Hedth Source contracts that Cigna was attempting to assign to itsdf. See Response to
Finding No. 259. Deny to extent the proposed finding uses the term"member” differently than NTSP's
witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
proposed finding should define that term congstent with the testimony given. See Response to Finding
No. 8.

265. PPO coverage for NTSP speciaists was later added in an amendment to the NTSP/CIGNA
contract at a reimbursement rate of 135% of Dallas County 1998 RBRV'S. (CX0769; Grizzle, Tr. 714).

Responseto Finding No. 265: Admit.

266. A year later NTSP renegotiated with CIGNA its specidist physician rembursement rates for
both CIGNA’s HMO and PPO products at significantly higher prices than CIGNA paid other Fort
Worth physicians for the same services. The resulting rates were consistent with NTSP s price demands.
(Grizzle, Tr. 711-714 (stating that CIGNA unsuccesstully tried to negotiate lower rates with Karen Van
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Wagner and David PaAmisano of NTSP, arriving a rates consstent with NTSP s demands.); Grizzle, Tr.
719; CX0764, in camera (Order on Non-Party Cigna’s Motion for In Camera Treatment,
04.23.04); CX0769). This agreement was effectuated in a second amendment which increased the fee-
for-service HMO rate to current year RBRV S and provided that the rates would be adjusted annually to
maintain rates 125% of then current [ ]
RBRVS. (CXO0771at 1, in camera (Order on Non-Party Cigna’'s Motion for In Camera
Treatment, 04.23.04); Grizzle, Tr. 741 (CIGNA estimates that adjustments to current year RBRVS
increase its costs). (These new rates were 15 to 20 percent higher than “CIGNA's other reimbursement
ratesin the Ft. Worth area.” (Grizzle Tr. 715-716; Grizzle Tr. 723-724).

Response to Finding No. 266: Deny. NTSP did not participate in any “renegotiation” with

Cigna regarding physcian rembursement rates. The documents and testimony cited in support of this
statement relate to a contractua dispute between Cignaand NTSP. NTSP communicated to Cigna that
Cignawasin breach of the firsg amended LOA by not adjusting the fee schedule to current year
RBRVS. (Grizzle, Tr. 799-800; Van Wagner, Tr. 1979-80). Cignaunderstood NTSP s position that
the contract required it to do so. The second amendment to the LOA represented the resolution of the
contractua dispute [

]. (CX 770, in camera). Further, dthough Complaint Counsel asserts
that the annud rate adjustment increased Cigna s codts, Mr. Grizzle actudly testified that the effect on
costs was debatable. (Grizzle, Tr. 741).
267. CIGNA agreed to meet NTSP s price demands because CIGNA could not compete in Fort
Worth without NTSP s member physiciansin its network. (Grizzle, Tr. 719 (noting that the core group
of NTSP, the specidigsin Fort Worth, were “ critica” and referencing a CIGNA andysis which showed
that NTSP specidists “covered key facilities, good reputation, often requested by employers; therefore,
it was important for us to have that to compete againgt our primary competition.”); Grizzle, Tr. 720
(Quetion: “Could you have put together an adequate network of physicians without NTSP' s doctors?’

Answer: “Not and sdl in Ft. Worth™).

Response to Finding No. 267: Deny. NTSP did not make price demandsto Cigna. NTSP

notified Cignathat Cignawas in breach of an existing contract by not paying a the rates provided for in
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the contract. Cignd s agreement to the second amendment clarifying the proper rate of rembursement

represented the resolution of this contractua issue. See Response to
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Finding No. 266. Further, NTSP s participating physicians are small in number compared to Cigna's
6,500 providersin Cigna s network in the Metroplex. (Grizzle, Tr. 759). Deny to extent the proposed
finding uses the term"member” differently than NTSP s witnesses tedtified to. The term "member” has
various meanings, both colloquid and legd, and any proposed finding should define that term consistent
with the testimony given. See Response to Finding No. 8.

268. The agreement and subsequent amendments did not include NTSP's primary care physicians
and excluded or “carved out” the specidties for which CIGNA had pre-existing capitation
arrangements, which included cardiology among others. (CX0771 at 2, in camera (Order on Non-
Party Cigna’s Motion for In Camera Treatment, 04.23.04); CX0769 at 1, CXQ770; Grizzle, Tr.
713 (agreement did not include cardiology, urology, oncology, podiatry and gastroenterology); 718
(primary care physicians were not part the agreement, “We were contracting for the specialty coverage,

and that was NTSP's core business.”)

Response to Finding No. 268: Deny that the agreement did not include NTSP s primary

care physicians. NTSP s agreement with Cigna provided, [

] The agreement did not carve
out any other specidties. (RX 20, in camera). NTSP' s primary care physicians are family practice and
interna medicine physicians, who qudify as specidists both under NTSP s definition and Cigna's
representative’ s definition. (Grizzle, Tr. 781; Dess, Tr. 2529-30; Lonergan, Tr. 2696). Therefore, the
specidigt agreement with Cigna did include family practice and internad medicine specidists classfied as
primary care physicians. Cigna' s representative even testified that he did not recall |

] (Grizzle, Tr. 940-42, in camera). Admit that the agreement did

not include come other carved out specidties, including on an interim basis cardiology.
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269. Though NTSP s cardiologists were “carved out” of the agreement, NTSP attempted to
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secure their inclusion. (Grizzle, Tr. 725; CX0776). CIGNA responded by offering NTSP' s
cardiologists an opportunity to contract with the entity CIGNA had contracted with for cardiology
services, American Physician Network (*APN™). Accordingly, APN submitted a fee-for-service offer
to NTSP s cardiologists. (Grizzle, Tr. 726-727; Van Wagner, Tr. 1768.)

Response to Finding No. 269: Deny first sentence as incomplete and mischaracterizing the

evidence. [

] (Grizzle, Tr.

927, in camera, Van Wagner, Tr. 1764-66; CX 770, in camera [

]). Cignadid terminate these carve-out agreements, and that iswhen NTSP sent CX
776 to exercise its option to have its cardiologistsincluded. Cignarefused to let NTSP exercise this
option, [

] (Grizzle, Tr. 928-30, in camera; Van Wagner, Tr. 1766-68; CX 775 (e-mail where NTSP tells
Cignait isexercising its option)). Deny second sentence as mischaracterizing the evidence. Cigna
breached the contract by refusing to alow the cardiologists their right of first refusal and instead directed
NTSP to contract with the entity to which Cignahad [

] (Grizzle, Tr. 929-30, in camera; Van Wagner, Tr. 1768; CX 786 (NTSP letter
explaining to Cignaiit was in breach)). Admit third sentence, but incomplete. The fee-for-service offer

submitted by APN to NTSP' s cardiologists was a risk contract because the offer included afloating fee
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schedule. (Van Wagner, Tr. 1609-11, 1770; Lovelady, Tr. 2643-44).
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270. NTSPregected APN's offer and sent aletter to APN, stating that the offer “was shared with
affected members of NTSP' s Cardiology Divison and NTSP sboard. At this point, we must decline
your proposd asit does not meet our minimum reimbursement levels” (CX0349; CX0777A; Grizzle,
Tr. 726-727).

Response to Finding No. 270: Admit statement was made, but deny asincomplete. The

fee-for-service offer submitted by APN to NTSP's cardiologists was arisk contract because the offer
included afloating fee schedule. (Van Wagner, Tr. 1609-11, 1770; Lovelady, Tr. 2643-44). Deny to
extent the proposed finding uses the term”member” differently than NTSP switnessestetified to. The
term "member" has various meanings, both colloquid and legd, and any proposed finding should define

that term congstent with the testimony given. See Response to Finding No. 8.

271. NTSPthen threatened CIGNA with the termination of NTSP' s contract with CIGNA in order
to secure the inclusion of the NTSP cardiologigts. (CXQ776; Grizzle, Tr. 730; CX0777 (NTSP letter to
CIGNA dating that NTSP s Cardiology Division and Board found CIGNA’s proposa to be “woefully
inadequate.” The letter dso Satesthat “obvioudy Cigna s fallure to resolve this issue may affect current
NTSP participation and future dialogue with Cignaregarding a PSN typerisk.”)).

Response to Finding No. 271: Deny asincomplete, mischaracterizing the evidence, and

unsupported by sufficient evidence. CX 776 and CX 777 were letters sent by NTSP to Cignain
response to Cigna s breach of contract by not allowing NTSP s cardiologists to exercise their right of
fird refusal under the contract.  See Response to Finding No. 269. These letters mention termination
because NTSP considered this and Cigna’ s previous breaches (See Responses to Findings Nos. 266-
268) to be materia breaches by Cigna, giving NTSP theright to terminate the contract if the breaches
were not cured. (Grizzle, Tr. 797; Van Wagner, Tr. 1769; RX 497 (Board minutes regarding the fee
schedule; RX 960, in camera; RX 1486 (correspondence with Cigna), in camera)). Thereisno

evidence that NTSP “threstened” Cignawith anything or that NTSP tried to “ secure” anything other than
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its existing rights under the contract.

272. CIGNA took the threat serioudy and performed an andysis of the impact of the potentid loss of
NTSP s physicians from its network. CIGNA determined that NTSP s termination would leave it with
gaps in specidty coverage | ]. (Grizzle Tr. 730-731 (stating that CIGNA took
the threat serioudy because NTSP presents “afairly unified force, well-represented and looked like a
strong entity and working in Fort Worth™); CX0779, in camera (charting impact of NTSP termination

by specidlty)).

Response to Finding No. 272: Deny first sentence. Therewas no “threat” from NTSP. See

Response to Finding No. 271. Admit that Cigna performed an impact andysis.

273. NTSPthen linked the on-going issue of the incluson of NTSP' s cardiologigts to the inclusion of
NTSP s primary care practitioners under the contract. (Grizzle, Tr. 732;

Response to Finding No. 273: Deny firgt sentence as mischaracterizing the evidence. After

Cigna s multiple breaches of contract (See Responses to Findings Nos. 266-268), NTSP and Cigna
tried to work out aresolution to their contractua disputes. The documents reflect an attempt to reach
that resolution on each point of contention — i.e., theincluson of primary care physician specidists and
the right of firg refusal of the cardiologists. See Responses to Findings Nos. 267-268. Admit second
sentence, but incomplete. The dispute that was jeopardizing the relationship was a breach of contract by

Cigna. See Response to Finding No. 268.

274.  Innegotiating for the inclusion of its primary care physicians, NTSP dso solicited * assistance”
from Texas Hedlth Resources (“THR”). (Van Wagner, Tr. 1474-1475). THR isalarge hospita system
that includes Harris Methodist Fort Worth. In aletter to THR, NTSP writes. “Given that the CIGNA
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HMO is offered by THR to many of its employees, we would ask your support in dlowing NTSP' s
contracted PCPs to participate through NTSP' s contract with
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CIGNA. Participation through NTSP s contract would be economically advantageous to many existing
PCPs and would provide asingle point of entry for every 100 PCPs and 300 specididgts. Specificdly,
we have requested that Y erxa contact THR's CIGNA representative to make him aware of this
contracting Stuation and urge his support for the incluson of NTSP' s PCPsin the NTSPICIGNA
contracts. By not offering Tarrant County PCPs a market rate, CIGNA puts its ability to provide qudity
primary hedlth care servicesto your employees at risk.” (CX0709 & 2).

Response to Finding No. 274: Deny first sentence. The testimony does not support any

aspect of this gatement. Dr. Van Wagner’ s cited testimony is merdly an explanation of what THR isand
does not mention anything about “assstance,” areationship with NTSP, or “negotiating for theincluson
of its primary care phydscians” (Van Wagner, Tr. 1474-75). Further, NTSP was not “negotiaing” for
theincluson of its primary care physicians. The physcians were included under the contract, but Cigna
was breaching the contract by not alowing them to participate. See Response to Finding No. 268. All
of NTSP s actions on the issue were in response to Cignd s breach of contract. Admit second

sentence. Admit that the third sentence accurately quotes the document, but deny relation to any
conclusons drawn in first sentence. CX 709 states that it isaletter in responseto acal NTSP received
from someone a THR soliciting NTSP s opinion on various hedth plans. This has nothing to do with the
rest of the proposed finding.

275. CIGNA had aready contracted with a sufficient number of primary care physcians a
sgnificantly lower rates than those under the NTSP gpecidis agreement. Allowing NTSP s primary
care physicians to opt-in to the NTSP/CIGNA specidist contract would increase CIGNA’ s costs with

no additional benefit to CIGNA. (Grizzle, Tr. 733-734; Grizzle, Tr. 718-719).
Response to Finding No. 275:  Admit that a Cigna representative so testified, but deny as

incomplete and deny relevance. Cigna has a contractud obligation to NTSP to include dl specidigsthat
were not carved out — including family practice and internd medicine specidigts, dso known as primary

care physcians. See Response to Finding No. 268. Cignd sfalureto consder it beneficid to honor its
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contractual obligation does not excuse the breach or alter the circumstances of NTSP sactions. Cigna's
representative admits that he did not recall anyone a Cigna [

1(Grizzle, Tr. 940
-42, in camera).
276. Inorder to maintain the relationship with NTSP and despite increasing its costs, CIGNA offered
NTSP s primary care physicians atiered reimbursement fee schedule in which the primary care
physicianswould initidly receive NTSP s specidist rates and return over time back to a“market leve.”

(Grizzle Tr. 734-739).

Response to Finding No. 276: Deny asincomplete and deny that NTSP s primary care

physicians would have been paid above “market level,” athough admit a Cigna representative so
testified. This Cigna offer was part of the ongoing resolution of NTSP and Cigna's contractua disputes.
See Responses to Findings Nos. 266-268, 273.

277. NTSPreected CIGNA’s offer on behaf of its primary care physicians. (CX0791 (“NTSP's
Board absolutdly cannot and will not negotiate or offer an agreement in which our PCP partners are paid

less than our specididts ... The 125% of the then current Ddlas (not Tarrant County) RBRV S must
stand as per our current agreement.”)).

Response to Finding No. 277: Deny as mischaracterizing the evidence. NTSP rgjected

Cignd s attempt to resolve the contractua dispute by lowering the reimbursement rate of speciaists from

what it should have been under the contract. See Responses to Findings Nos. 268, 273.

278. [
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] NTSP demanded that
CIGNA bring the PPO rates to current year RBRVS. (Grizzle, Tr. 740).

Response to Finding No. 278. Deny as mischaracterizing the evidence. NTSP sactions

condtituted an attempt to resolve the contractua disputes between Cignaand itself. Accordingly, NTSP
exercised itslegd right to enforce the terms of the contract. See Responses to Findings Nos. 266-268,
273-277. Complaint Counsel’s use of the quoted language from CX 795, in camera, erroneousy

characterizes NTSP s statement as athreat. In CX 795, in camera, the statement appears asfollows: [

279. OnJdune7, 2001, NTSP e-mailed CIGNA seeking a new fee arrangement: “Currently, NTSP
is receiving gpproximately the same reimbursement from CIGNA for the HMO and PPO fee schedules
which NTSP has communicated to CIGNA that this[sic] is unacceptable.” NTSP

sought to change this fee schedule reimbursement “to reflect 135% of Current (2001) Dalas County
RBRVS.” Inaddition, NTSP again demanded that CIGNA include NTSP primary care physiciansinto
the NTSP/CIGNA agreement on the PPO product. The e-mail acknowledged that CIGNA requested
that NTSP communicate to its Board that it would not unconditiondly agreeto theincluson of NTSP's
primary care physicians. NTSP's response was that “the Board will be discussing this outcome and will
be poised to act accordingly.” (CX0800 at 1).

Response to Finding No. 279: Deny as mischaracterizing the evidence. NTSP s actions

condtituted an attempt to resolve the contractud disputes. NTSP was exercising itslegd right to enforce

the terms of the contract. See Responses to Findings Nos. 266-268, 273-277.

280. By return email that same day CIGNA agreed to reimburse NTSP speciaists at 135% of
Dallas 2001 RBRV S for the PPO product, which CIGNA projected would increase the cost of
specidty services. However, CIGNA reiterated its resstance to NTSP s demandsto include NTSP' s
primary care physiciansa NTSP s specidist rates. (CX0800 at 2; Grizzle, Tr. 740-741).

Response to Finding No. 280: Admit first sentence, but deny relevance of Cigna s increased

costs. By not reimbursing NTSP specidids at the stated rate, Cigna was breaching the
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contract. See Response to Finding No. 275. Admit that Cigna resisted including the primary care
physicians at specidigt rates, but incomplete.  Deny the characterization asin response to “NTSP's
demands’ because NTSP was exercigng its right to enforce the current contract, which required Cigna
to include NTSP s primary care physciansa NTSP s specidist rates. See Responses to Findings Nos.
268, 273, 275. In addition, the evidence does not support the conclusion that costs would increase.
Mr. Grizzle testified that the agreement’ s effect was “ debatable. Current year can move up or move
down but typicdly, it —it moves up, so we would project that it would cost us something as opposed to
fixed.” (Grizzle, Tr. 741).

281. Inresponse, NTSP orchestrated and executed a concerted refusdl to ded, terminating the
NTSP/CIGNA PPO contract for the stated purpose of securing the inclusion of NTSP' s primary care
physicians. (CX0802).

Response to Finding No. 281:  Deny asimproper and mischaracterizing the evidence. This

finding includes alegd assertion that “NTSP orchestrated and executed a concerted refusal to dedl,”
which isan improper proposed finding. It isaso erroneous because NTSP was terminating the contract
onitsown. Further, NTSP stermination of the Cigna PPO contract was in responseto Cigna's
numerous breaches of contract and refusals to remedy those breaches. See Responses to Findings Nos.
266-280.

282. CIGNA succumbed to NTSP s demands by agreeing to negotiate a third amendment to the
NTSP/CIGNA contract which dlowed for the incluson of NTSP s primary care physicians, and the
future inclusion of specidists who were previoudy carved-out of the CIGNA HMO contract (Grizzle,

Tr. 749-751; Van Wagner, Tr. 1771; CX0810).

Response to Finding No. 282: Deny as mischaracterizing the evidence. The third

amendment to the NTSP/Cigna contract was amemoridization of Cigna sfind agreement to
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] (Grizzle,
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Tr. 942-43, in camera; Van Wagner, Tr. 1771; CX 809, in camera).

283. Attrid, Van Wagner offered her own definition of the contractua term “specididt,” as it gppears
inthe CIGNA contract, to justify NTSP' s attempts to pressure CIGNA to include primary care
physiciansin the contract. (Van Wagner, Tr. 1762-1763). Van Wagner testified that the term
“specidid,” [

] referencesa
defined term in NTSP s Participation Agreement and Bylaws. (Van Wagner Tr. 1762-1763). Not only
does NTSP s Participation Agreement fail to contain a defined term for “specidist;” but NTSP s bylaws
actudly contain separate definitions for “Medica Specidty Physcians’ and “Primary Care Physician or
PCP.” (CX0311; CX0275 at 5 (“The term Primary Care Physician” or “PCP’ shall mean those
Participating Physcians who provide primary care medica services.”)).

Response to Finding No. 283. Deny fird sentence. Van Wagner’s definition of “specidig,”

asincluding family practice and internal medicine pecidists, was supported by the testimony of others,
including the Cigna representative. (Grizzle, Tr. 781; Dess, Tr. 2529-30; Lonergan, Tr. 2696). In
addition, NTSP s Physcian Participation Agreement requires that Participating Physcians specidize and
be board certified in one of the enumerated fidds. (CX0311.026). Admit that NTSP s bylaws include
separate definitions for “Medicd Specidty Physcians’ and “Primary Care Physicians,” but deny that the
definitions are mutudly exclusive or do not both gpply to specidigs. Further, dl of NTSP s actions
were part of the attempt to resolve the contractua disputes. NTSP was exercising its right to enforce

the terms of the contract. See Responses to Findings Nos. 266-268, 273-277.

284. |

]

Response to Finding No. 284:  Admit that a Cigna representative so testified, but deny as
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incomplete and deny relevance. Cigna has a contractual obligation to NTSP to include these NTSP

physcians. See Response to Finding No. 268. That Cignadid not consider it beneficia to honor its
contractual obligation does not excuse the breach or dter the circumstances of NTSP sactions. See
Response to Findings No. 275. Deny any implication that NTSP s rates on the Cigna contract were
above “market rates.” |

] (Grizzle, Tr. 958, in camera).

[ ] (Grizzle, Tr. 959; CX 768, in
camera).
285. [

]

Response to Finding No. 285:  Admit first sentence. For second sentence, admit that Cigna

representative so testified, but deny vdidity. A withhold provison normaly isarisk dement of the
contract. (Frech, Tr. 1398; Van Wagner, Tr. 1605-06, 1609-10, 1758-59, 1761; Lovelady, Tr. 2642-
43). To the degree NTSP s management would further clinical integration or spillover, it could be
congdered as something other than a non-risk contract.

286. NTSP scoordination of acollective refusa to ded with CIGNA effectuated through its
collection of agency agreements from its member physicians and thrests of and actua mass
departicipation thwarted CIGNA’ s attempts and ability to contract at market rates. (Grizzle Tr. 716;

719; 723-724, 738; 746-747 (NTSP as a“unified force”); Grizzle, Tr. 749; Grizzle, Tr. 750-751).

Response to Finding No. 286: Deny. Thisisalega assertion, not a proper statement of fact.

Further, this proposed finding mischaracterizes the evidence. NTSP s actions were part of
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the attempt to resolve the contractud disputes involved in existing contracts. NTSP was exercisng its
right to enforce the terms of the contract. See Responses to Findings Nos. 266-268, 273-277. Deny
any implication the NTSP s rates on the Cigna contract were above “market rates” See Responseto
Finding No. 284. Deny to extent the proposed finding uses the term"member” differently than NTSP's
witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
proposed finding should define that term consstent with the testimony given. See Response to Finding

No. 8.

287. |

]

Response to Finding No. 287:  Admit first sentence. Deny second sentence as mideading

and incomplete. [

] (Grizzle, Tr.

946-48, in camera; Van Wagner, Tr. 1974-76). |

] (Grizzle, Tr. 947-48, in camera; Van Wagner,
Tr. 1974-76). Further, the first year NTSP missed the bonus by only $3 PM/PM. (Van Wagner, Tr.

1974-75).

288. |

] (Grizzle, Tr. 756-757 (NTSP s cost to CIGNA is
higher than average)).
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Response to Finding No. 288: Admit that a Cigna representative so testified in a generdity,

but deny validity. The evidence showed that NTSP s physicians performed well on the Cigna contract,
with per participating physician per month costs equa to its performance on risk contracts and lower
than the Texas average for Aetna, Humana, United, and lower than the national average. (RX 3130;
RX 3176, in camera). NTSP was unable to cross-examine as to the genera statement because despite
NTSP srequests for datarelating to this proceeding, Cigna has not produced such data. See Response
to Finding No. 460. No testimony was given as to what Cigna s data showed for other IPAs or other

physicians of comparable quality or with comparable patient populations.

289. |

]

Response to Finding No. 289:  Admit, but incomplete. Cigna subsequently breached the

third amendment by not paying the primary care physician capitation payments in accordance with the
contract. (Van Wagner, Tr. 1770).

290. Thethird amendment aso provided CIGNA’sonly HMO flat file date datato NTSP. CIGNA
has not seen any andysis that NTSP has done with this dataand is not aware of any anadysis. CIGNA

has not provided PPO flat file datato NTSP. (Grizzle, Tr. 755-756).

Response to Finding No. 290: Admit first sentence. Deny second sentence. NTSP uses

Cigna s datato run cost andlyses, code patterns, and high-acuity patient reports for individua providers,

and Cigna saw these reports. (Van Wagner, Tr. 1532). Admit third sentence.

291. During thelast annua contract period with CIGNA, NTSP did not meet its cost performance
target in its HM O contract with CIGNA. (Van Wagner, Tr. 1868).
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Response to Finding No. 291: Deny as mideading and incomplete. See Responseto Finding

No. 287.

292. CIGNA has never paid anything to NTSP for meeting CIGNA’s qudity service incentivesin the
NTSP CIGNA contract. (Van Wagner, Tr. 1868).

Response to Finding No. 292:  Admit payment has not been made, but deny otherwise as

incomplete. See Response to Finding No. 287.

C. Aetna’'s Fee-for-Service Negotiations with NT SP

The evidence of NTSP s dedling with Aetnaindicates that NTSP collectively negotiated price
with Aetna, which led to higher prices. In late 2000 NTSP and Aetna negotiated a fee-for-service
agreement. Aetnainitialy offered its standard rate in the marketplace — some 125% for PPO, 111% for
HMO and $40 for anesthesia. NTSP countered with 140% for PPO, 125% for HMO and $45 for
anesthesia. After negotiating the prices, Aetna agreed to raise its PPO offer to the 140% demanded by
NTSP and offered a higher HMO reimbursement rate of 116%. Thiswas unacceptable to NTSP.
Further negotiations ensued and NTSP applied additiona pressure by collecting powers of attorney
from its physicians, terminating NTSP' s physicians from Aetna s network, and imposing pressure on
Aetna through employers, brokers and the Texas Department of Insurance. Eventudly Aetna
capitulated and signed a contract that mirrored NTSP' s counter offer of 140% for PPO, 125% for
HMO and $45 for anesthesia. In 2001, redizing that it was paying NTSP higher rates than any other
IPA, Aetnatried to reduce the rates to reflect market conditions. During the negotiations, NTSP
camed that its efficienciesjudtified higher rates. After throughly analyzing the data, Aetna concluded
there was no empirica justification to support the higher rates and terminated its NTSP contract.

Responseto Summary Finding: This paragraph of factua assertions with no evidentiary cites

isan improper proposed finding. Further, NTSP denies the contents of this paragraph as detailed in the

following responses.

1. General Aetna Background
293. Aetnacurrently has around 13 million covered livesin its different hedlth plans, around 650,000

of them in North Texas, and around 40,000 - 50,000 HMO and 100,000 PPO membersin Fort Worth.
(Jagmin, Tr. 981; Roberts, Tr. 476).
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Response to Finding No. 293:  Admit.

294. Aetnd s network has about 7,200 physicians in the Ddlas-Fort Worth Metroplex. (Jagmin, Tr.
1121).

Responseto Finding No. 294: Admit.

295.  Dr. Jagmin s currently the medicd director for medica policy (Jagmin, Tr. 969). Although Dr.
Jagmin works for Aetna' s nationd operation, based out of Blue Bdll, Pennsylvania (Jagmin, Tr. 974), he
consults and advises for the north Texasarea. (Jagmin, Tr. 972, 974).

Responseto Finding No. 295: Admit.

296. During the relevant time about 55% of Aetnd s business, both HMO and PPO, was large
national accounts that had multi-state business. When those customers were asked what they were
looking for in hedlth care coverage, they responded that they would like broad networks and access to
most of the hospitals and the mgority of the physiciansin agiven area. (Jagmin, Tr. 972, 1102-1103).

Response to Finding No. 296: Admit first sentence, but deny relevance to NTSP s activities

or the disposition of theissuesin this proceeding. For second sentence, admit that an Aetna
representative so testified, but deny as not supported by proper testimony of customers and employers.
2. NTSP Physicians I nitially Provided Physician Services Pursuant to
MSM’s Agreements With Aetna
297.  Prior to NTSP sdirect involvement with Aetna, many of NTSP s members were contracted
with Medica Select Management (referred to herein as“MSM” or “Sdlect”) to provide physician

services pursuant to MSM’' s agreements with Aetna. (Jagmin, Tr. 982).

Response to Finding No. 297:  Admit, but incomplete. NTSP participating physicians were

involved with MSM both before and after NTSP s direct involvement with Aetna. (RX 832). Deny to

IMSM was a Texas corporation that recruited and contracted with Tarrant County physicians and
physician associations to provide a network of physician services for hedth plans. In 1999 MSM was
contracted with 2,000-2,500 physicians. (Deas, Tr. 2608-2605).
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extent the proposed finding uses the term"member” differently than NTSP switnessestetified to. The
term "member" has various meanings, both colloquid and legdl, and any proposed finding should define
that term congstent with the testimony given. See Response to Finding No. 8.

298.  The contract between MSM and Aetna which served about 115,000 patients, was primarily a

“oloba risk ded” under which MSM was capitated to cover physicians services. (Jagmin, Tr. 997;
984-985).

Response to Finding No. 298:  Admit, but incomplete. The globa risk ded related solely to

the HMO. MSM daso had a non-risk PPO contract. (RX 832).

3. Initial Contract Negotiations Between Aetna and NT SP
299. Inlae 1999 NTSP initiated a meeting with Aetna and proposed a direct contracting relationship
between Aetnaand NTSP. (Jagmin, Tr. 981-982). This meeting did not develop into broader
negotiations. (Jagmin, Tr. 988-989).

Responseto Finding No. 299:  Admit, but incomplete. NTSP proposed arisk contract with

Aetna. (Jagmin, Tr. 983-84, 1125, 1167; Van Wagner, Tr. 1692-95, 1700; CX 531). NTSP
approached Aetna regarding adirect risk contract, without MSM'’ s involvement, due to MSM’ s breach
of contract and a resulting lawsuit by NTSP as the class representative for physicians. (Van Wagner,
Tr. 1652-53; RX 335; RX 849).

300. Around April 2000, NTSP again initiated negotiations with Aetna to discuss adirect contract
between NTSP and its member physicians and Aetna. (Jagmin, Tr. 989-990).

Response to Finding No. 300:  Admit, but incomplete. NTSP s negotiations with Aetna

were related to arisk contract. (Jagmin, Tr. 983-84, 1125, 1167; Van Wagner, Tr. 1692-95, 1700;

CX 531). Deny to extent the proposed finding uses the term”"member” differently than NTSP's
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witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
proposed finding should define that term congstent with the testimony given. See Response to Finding

No. 8.

301. When Aetnaand NTSP firs met, NTSP dleged that it was efficient in managing hospita care,
but the information it provided as proof of its efficiency lacked supporting data. In fact, the information
provided by NTSP was based on another hedlth plan. Aetna was not given information that would
enable it to examine the datain the context of its own needs; it was impossible to compare the other
hedlth plan’s population to Aetnd s population, to determine whether the other population’s hedlth care
risks were higher or lower, or to make a comparison between product designs. (Jagmin, Tr. 1095
1096).2

Responseto Finding No. 301: Deny first sentence and third sentence incomplete and

mischaracterizations of the evidence. NTSP sinformation used as proof of efficiency had supporting
data. NTSP told Aetna about the supporting data, but Aetna never asked to see this underlying data.
Admit second sentence, but incomplete and deny relevance. NTSP provided

data on its performance on the PacifiCare risk contract as part of its efforts to acquire arisk contract
with Aetna. NTSP did not have data on any contract with Aetna becauseit did not have a contract with
Aetna. Aetna could not have compared NTSP' s underlying data with its own anyway because it was
from adifferent plan. (Dess, Tr. 2434-35; Casdino, Tr. 2869, 2939). See also Responsesto Findings

Nos. 397-403.

2When Aetna performs an andysis designated to look a relative efficiency it controls for 67 variables,
such as. age, sex, past medicd history, plan design, type of product, geography, presence of chronic
diseases, presence or absence of certain medication usage in relation to those diseases, member’s
medica history, previous events, dlergies, race, type of specidity care, and more. (Jagmin, Tr. 1096,
1101).
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302.  Inearly June 2000, NTSP met with Aetna to discuss future business and contract arrangements.
(CX0177). NTSPtold Aetnathat its member-physicians would pull out of the MSM contract with
Aetna. (Jagmin, Tr. 995-996).

Response to Finding No. 302: Admit first sentence, but incomplete. NTSP and Aetna’'s

discussions were related to arisk contract. (Jagmin, Tr. 983-84, 1125, 1167; Van Wagner, Tr. 1692-
95, 1700; CX 531). Deny second sentence as mischaracterizing the evidence. NTSP was informing
Aetnathat physicians may potentidly leave the MSM contract because of the lawsuit agang MSM and
MSM'’ s continuing breaches of contract and financid problems. See (Van Wagner, Tr. 1652-53, 1692,
RX 335; RX 849; RX 1556; RX1805). Deny to extent the proposed finding uses the term"member”
differently than NTSP s witnesses tedtified to. The term "member” has various meanings, both colloquid
and legd, and any proposed finding should define that term cons stent with the testimony given. See
Response to Finding No. 8.

303.  Aetnathen discussed internaly the possible contracting scenarios with NTSP, concluding that
the most favorable scenario was keeping NTSP s physicians within Aetna s current contract through
MSM rather than signing a separate contract with NTSP. This conclusion was based in part on the
knowledge that a separate contract would duplicate adminigtrative costs, among other unfavorable

effects. (CX0525).

Responseto Finding No. 303: Admit that the document reflects this Satement.

304. Theinternad Aetnadiscusson conddered a scenario in which Aetnawould lose most of NTSP's
member physicians. Thisturn of events was envisoned as aredidtic posshbility if NTSP' s member
physicians were to pull out of MSM, Aetnawereto fal short of reaching an agreement with NTSP, and
only afew of NTSP' s member physicians were to contract with Aetna

directly. Aetna's concluson was that this scenario would creste undesirable holes in particular
specidities and perhaps service areas. Under the same scenario Aetnawas aso “very concerned” with
the fact that many of its members, especidly “given therr nationd dient base” would complain that
his’her doctor was no longer in the network. Aetna had concerns that this scenario would risk both
utilization and quaity. (CX0525; Jagmin, Tr. 1000-1002).
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Response to Finding No. 304: Admit that Jagmin so testified. Deny to extent the proposed

finding uses the term"member” differently than NTSP s witnesses tedtified to. The term "member” has
various meanings, both colloquid and legd, and any proposed finding should define that term consistent

with the testimony given. See Response to Finding No. 8.

305. Intheseinterna Aetnadiscussions NTSP was perceived as representing the “mgjority of the
preferred SPECs [specidigts] in Ft. Worth,” and specidist-dominated. (CX0525).

Response to Finding No. 305:  Admit that an Aetna representative o testified.

306. Aetnawanted NTSP to take obstetrics and gynecology (OB-GY N) risk, but NTSP replied that
it did not have OB-GY Nswithin its network and did not want to assume the risk. (Jagmin, Tr. 1115).

Response to Finding No. 306:  Admit.

307.  Aetna s postion wasthat in order to have effective clinica integration it was important to
include primary care physicians of dl sorts, obstetrics and gynecologists (OB-GY Ns), and pediatricians
in the globa capitated entity, because alot of care is generated in those aress, particularly in norma child
birth and pediatrics. Without those types of physiciansin the network, care can become fragmented,
members get caught in the middle, and the exchange of information regarding the patient is harmed.

Also, without those types of physicians, the capitated entity tries to avoid the additiona cost associated
with referring the patient to outsde specidigs, even if this treatment is the most gppropriate. (Jagmin,
Tr. 1112-1114).

Response to Finding No. 307: Admit that an Aetna representative so testified, but deny

vdidity. NTSP had achieved clinical integration, even without OB-GYNs. (Casdlino, Tr. 2877). The
cited evidence does not support, and there is no evidence that does support, that the lack of OB-GY Ns
in NTSP creates patient care problems or improper referrals. In fact, the evidence shows that NTSP
has a high quality of care. (Deas, Tr. 2452-53; Wilensky, Tr. 2204, 2161-2162; RX 3182; RX 3183).

Deny to extent the proposed finding uses the term"member” differently than NTSP s witnesses testified
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to. Theterm "member” has various meanings, both colloquid and legd, and any proposed finding should
define that term consistent with the testimony given. See Response to Finding No. 8.

308. Roughly 30% of hospitd days are consumed by OB-GY Nsissues, and the large cost associated
with that requires coordination between primary care physicians, specidists and OB-GYNs. Customers
areinterested in “one-stop shopping,” where dl care will be delivered by one entity. (Jagmin, Tr. 1114-

1115).

Response to Finding No. 308: Deny first sentence as unsupported by sufficient evidence.

The only cited testimony for this genera statement of the state of medica carein Texasis the medica
director for one payor. Deny second sentence as unsupported by sufficient evidence or relevant to
NTSP sactivities. Dr. Jagmin gppears to be talking about employers wanting to be able to dea with
one hedth plan that suppliesdl of their physicians. Thisis unrelated to whether or not the NTSP group
includes physicians of every speciaty type because when a hedth plan like Aetna offers a product,
NTSP s physicians are not the only physicians available; Aetnawill have other contracts with other types
of physicians. Employers do not purchase services directly from NTSP or look to NTSP for “one-stop
shopping.”

309. Therefore, the lack of OB-GY Nsin the NTSP risk contract was another reason for Aetna to
view the deal with NTSP asless attractive. (Jagmin, Tr. 1115-1116).

Response to Finding No. 309: Admit that an Aetna representative so testified, but deny

vaidity of Aetnasview. See Responses to Findings Nos. 307-08.

310. According to the minutes of an August 2, 2000 generd membership, NTSP members were
informed that negotiations were ongoing with Aetna, and that each member “will be asked to reconfirm
their agency agreement with NTSPin relaion to Aetna agreement.” (CX0178).
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Response to Finding No. 310:  Admit, but incomplete. NTSP' s negotiations with Aetna

were related to arisk contract. (Jagmin, Tr. 983-84, 1125, 1167; Van Wagner, Tr. 1692-95, 1700;
CX 531). Further, the agency agreement NTSPisreferringtoin CX 178 isrelated to NTSP's
representation of its participating physciansin the lawsuit againgt MSM. See Response to Finding No.
302. NTSPwas dso required to have powers of attorneys for its physicians under the Aetna
agreement. (Jagmin, Tr. 1135-37, 39, 41-42; Van Wagner, Tr. 1702-05, 1707; CX 548; CX 567).
Deny to extent the proposed finding uses the term"member” differently than NTSP s witnesses testified
to. Theterm "member” has various meanings, both colloquid and legd, and any proposed finding should
define that term consistent with the testimony given. See Response to Finding No. 8.

311. InaFax Alert dated August 7, 2000, Van Wagner informed NTSP member physicians that
“NTSP has started negotiations with Aetnaiin regards to arisk and non-risk contract. As of thisdate, a
term sheet has been received and is being reviewed. It isthe god of both parties to implement anew
contract effective January 1, 2001. Given the stages of our negotiation, NTSP will know in
approximately thirty days whether or not a direct contract with Aetnawill be in the best interest of its
members” NTSP asked its membersto alow NTSP to continue discussions with Aetna for the next

thirty dayswith the god of identifying any “ded budter points” (CX0942).

Responseto Finding No. 311:  Admit, but incomplete. Since the negatiations involved arisk

and anon-risk contract, any non-risk contract would betied to therisk contract. A tied offer isarisk
arrangement. (Van Wagner, Tr. 1607-08); (CX 1178 (Hollander, Dep. at 52-53)). The reciprocity
rate in the Aetna contract lso madeit arisk arrangement. (Van Wagner, Tr. 1609-12). Deny to extent
the proposed finding uses the term"member” differently than NTSP s witnesses tedtified to. Theterm
"member” has various meanings, both colloquid and legd, and any proposed finding should define that

term consstent with the tesimony given. See Response to Finding No. 8.
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312. NTSPsAugust 7, 2000 Board Minutes stated that, “[a]s a result of conversations with Aetna
on Friday, both parties have agreed to a thirty-day time frame for negotiations. After Board discusson,
two mgor points to be emphasized were reserve requirement and the need for afee schedule
comparableto MSM.” (CX0061 at 5).

Response to Finding No. 312: Deny as not supported by the evidence cited. CX 61 does

not contain the language quoted by Complaint Counsdl or any smilar language. Further, NTSP's
negotiations with Aetna were related to arisk contract. (Jagmin, Tr. 983-84, 1125, 1167; Van Wagne,

Tr. 1692-95, 1700; CX 531).

313. At the October 2, 2000, generd membership meeting, NTSP reported that “ A motion was
made, seconded and amended for NTSP to accept responsibility for Aetna negotiations when power of
attorney assignments are received from at least 66% of the NTSP physician providers. .. .” (CX0179).

Response to Finding No. 313:  Admit, but incomplete and mischaracterizing the evidence.

This statement and these powers of attorney were related to the termination of the MSM contract and
the pending class action lawsuit againg MSM. See Response to Finding No. 302. The quaifying
information for this statement was redacted from the minutes because it is protected by the attorney-
client privilege. It is obvious from the document that there is a redacted paragraph immediately
preceding this citation. Further, NTSP s negotiations with Aetna at this time were related to arisk
contract. (Jagmin, Tr. 983-84, 1125, 1167; Van Wagner, Tr. 1692-95, 1700;CX 531). Moreover,
NTSP was required to have powers of attorneys for its physicians under the Aetna agreement. See
Response to Finding No. 310. Deny to extent the proposed finding uses the term"member” differently
than NTSP s witnesses tedtified to. The term "member” has various meanings, both colloquia and legd,

and any proposed finding should define that term consistent with the testimony given. See Response to
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Finding No. 8.

314. Aednapreferred to sgn agloba capitation risk ded smilar to the contract it had with MSM,
over afeefor-service ded, snce, among other reasons, the MSM globa capitation deal was performing
the mogt favorably in Tarrant county and better than a number of fee-for-service dedsthat Aetnahad in
Tarrant county. (Jagmin, Tr. 994-995; CX0525).

Response to Finding No. 314: Admit that Jagmin o testified, but deny vdidity. The MSM

globa capital ded could not have been agood ded because around thistime, MSM went bankrupt.

(RX 1556).

315. Aetnadecided to offer NTSP the same termsiit had with MSM because: (1) Aetnaknew that
NTSP was familiar with the terms of the M SM-Aetna contract, and therefore could not offer alower
risk contract; and (2) Aetna thought that offering a better dedl to NTSP would risk its relationship with
MSM and thus the coverage of about 115,000 patients under that contract. (Jagmin, Tr. 996-997).

Response to Finding No. 315:  Admit that Dr. Jagmin o testified, but incomplete. Before

NTSP was offered the MSM rate, Aetna offered NTSP alower rate.

316. Aetnaand NTSP wereinterested in reaching an agreement by October 2000, in order to best
accommodate Aetna s need to put its network together before the end of the calendar year and the
“open enrollment season,” when its patient-members re-enroll and typical changes in membership occur.
(Jagmin, Tr. 990-991).

Response to Finding No. 316: Admit.

317. From Aetnd s experience, network stability was very important to its customers — both
employers and employees. (Jagmin, Tr. 1001-1002).

Responseto Finding No. 317: Admit.

318. An October 5, 2000 Fax Alert reported of the October 2, 2000 genera membership mesting:
“A motion was made and passed that 66% of al affected NTSP physicians should agreeto NTSP srole
as agent or attorney in fact regarding this matter. Attached to thisfax isacopy of Power of Attorney for
each member’s congderation. If you wish NTSP to represent you as your attorney in fact regarding
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your contracts with Aetna US HedlthCare please sign below and fax return to the NTSP offices. . . "
The Attached Power of Attorney appointed NTSP to act as the signatory attorney in fact with respect to
“dl contracts and agreement (including without limitation al prospective contracts or agreements)” with
Aetna, MSM and other entities. (CX0347 at 1-3).

Responseto Finding No. 318:  Admit, but incomplete. This statement and these powers of

attorney were related to the termination of the MSM contract and the pending class action lawsuit
againg MSM. See Responseto Finding No. 302. NTSP was required to have powers of attorneys for
its physicians under the Aetna agreement. See Response to Finding No. 310. The powers of attorney
were limited so that NTSP could not use them to negotiate economic terms of non-risk contracts. See
Response to Finding No. 135. Deny to extent the proposed finding uses the term”"member” differently
than NTSP s witnesses tedtified to. The term "member” has various meanings, both colloquia and legd,
and any proposed finding should define that term consistent with the testimony given. See Response to
Finding No. 8.

319. In October 2000 the risk negotiations between NTSP and Aetna reached a dead end. (Jagmin,
Tr. 1006-1007; CX0540 at 4). (Jagmin, Tr. 1008). (Jagmin, Tr. 1009; CX0540 at 4).

Response to Finding No. 319:  Admit, but incomplete. Therisk contract discussions broke

down because Aetnawould not provide NTSP with the data it needed to perform medica management
and utilization management. (Jagmin, Tr. 1132; Van Wagner, Tr. 1694-96; CX 531).
4. In Late 2000, NT SP Began Focusing on a Non-Risk Contract in its
Negotiations With Aetna, and Continued to Negotiate Price

320. Inlate 2000, NTSP began negotiating a non-risk contract with Aetna. (Jagmin, Tr. 1004-
1005). (Jagmin, Tr. 1030; CX0717 at 4). (CX0544 at 3).

Response to Finding No. 320:  Admit, but mischaracterization of the evidence. Deny
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response to extent the proposed finding uses the term "negotiate’ differently than NTSP s withesses
testified to. The term "negotiate’ has various meanings, both colloquid and legd, and any proposed
finding should define that term cong stent with testimony given. See Response to Finding No. 53.

321. Inthese negotiations, NTSP sought to negotiate rates for anaesthesiologists. Aetna sinitid offer
of $40 per unit for anesthesia was countered by NTSP proposed rates of $46-$48. (Jagmin, Tr. 1034-

1035, 1045; CX0544 at 3).

Responseto Finding No. 321: Deny. NTSP did not negotiate economic terms on a non-risk

contract with Aetna. Deny response to extent the proposed finding uses the term "negotiate” differently
than NTSP s witnesses tedtified to. The term "negotiate’ has various meanings, both colloquid and legd,
and any proposed finding should define that term consistent with testimony given. See Response to
Finding No. 53. Further, the evidence does not support the statement that NTSP proposed a rate of
$46-48. CX 544 isan e-mail from Dr. Van Wagner gating, “anesthesia unit rates for a ppo product are
running between 46-48 in our market.”

322.  Dr. Jagmin rejected NTSP s offer in an October 20, 2000 letter, and stated that NTSP's
counter offer for anesthesawas too high. (CX0540 at 4; Jagmin, Tr. 1017).

Response to Finding No. 322:  Admit that Dr. Jagmin refused to offer anesthesa rates above

NTSP s Board minimums, but deny that NTSP made an “offer” or ” counter offer” to Aetna other than
to inform Aetna of its Board minimums. Deny response to extent the proposed finding uses the term
"negotiate’ differently than NTSP s witnesses tedtified to. The term "negotiate” has various meanings,
both colloquid and legd, and any proposed finding should define that term consstent with testimony

given. See Responseto Finding No. 53.
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323. Aenaand NTSP had a series of back and forth negotiations on rates for primary care
physicians. (Jagmin, Tr. 1010-1016; CX0540 at 4).

Response to Finding No. 323: Deny. NTSP did not negotiate economic terms on a non-risk

contract with Aetna. See Response to Finding No. 53. The discussonsincluded some risk eements
because the individua physicians were being capitated. (Jagmin, Tr. 1010-11). Further, the emall
contained in CX 540 is not “back and forth negotiations’ from NTSP, it is a series of questions from

NTSP rdated to Aetna s offer.

324. Van Wagner asked “if there was any posshbility of increasing those rates,” by writing to Dr.
Jagmin: “we are having pcp meeting in the next couple of weeks... your cagp proposd is probably going
.. to comein too low for most to consider . . . even with the ffs add ons [sic].. however, we continue to
get sgnificant interest in the ffs option. . . before we close the cgp option off completely isthere any
movement that you have on thesefigures. . .” (CX0558 a 2 [capitalization, spacing, and incorrect
elipsesareasin original]; Jagmin, Tr. 1053-1054).

Response to Finding No. 324: Admit but mideading. The rates CX 558 refersto increasing

arethosein the “ cap proposal,” which was a capitation risk contract. The rates on the fee-for-service
contract were not discussed.  Asthe quote here indicates, “we continue to get significant interest in the
ffs [fee-for-service] option...before we close the cap [capitation risk] option off completely isthere any
movement that you have on these [capitation risk] figures.” (CX 558.002). The conclusion that Dr.
Van Wagner was asking “if there was any possibility of increasing those rates’” (and the quote itself) was
made by Dr. Jagmin, not Dr. Van Wagner. The statement that follows his characterization appearsin a
weekly status update sent by Dr. Van Wagner to Dr. Jagmin.

325. Aetna'soffer to NTSP at that time aggregated to about 123% t0125% RBRV S for PPO and
about 111%/112% RBRV S for HMO. (Jagmin, Tr. 1022-1024).

Response to Finding No. 325:  Admit.
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326. NTSPdid not present Aetnd s rate offer to its member physicians becauseit fell below the
Board’'sminimums. (Van Wagner, Tr. 1927-1928).

Response to Finding No. 326: Admit, but deny to extent the proposed finding usesthe

term"member” differently than NTSP switnesses tedtified to. The term "member” has various meanings,
both colloquia and legd, and any proposed finding should define that term cons stent with the testimony
given. See Responseto Finding No. 8.

327.  Dr. Jagmin met with NTSP s Board, had conversations with Board members and with Van
Wagner and PAmisano, in which both physicians and saff conveyed to him their wish to get an HMO

reimbursement rate of 125% of RBRVS. (Jagmin, Tr. 1021-1022).

Response to Finding No. 327:  Admit, but incomplete. NTSP “conveyed” to Dr. Jagmin that

NTSP s Board minimum was 125% of RBRV S for HMO and that NTSP did not have the authority to
messenger any contracts below thisrate. (CX 571 (e-mail to Jagmin containing “numbers on the

messenger modd return”)).

328. NTSP countered Aetna s rate offer with 140% of current RBRV S for the PPO. (Jagmin, Tr.
1023, 1033-1034).

Response to Finding No. 328: Deny as mischaracterizing the evidence. NTSP did not

“counter Aetna srate offer.” NTSP told Aetnathat NTSP s Board minimum was 140% of current
RBRV Sfor the PPO and that NTSP did not have the authority to messenger any contract below this
rate. See Responseto Finding No. 69.

329. NTSP continued to demand 140% for PPO in an October 24, 2000 e-mail to Dr. Jagmin:

“[P]lease confirm that your group ppo rate of 140% of current medicare is available to ntsp physcians if
the ipa agreement is to cover both products. . . .” (CX0543 a 3-4; Jagmin 1040-1041).
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Response to Finding No. 329:  Admit that the quoted portions appear in CX 543 but deny

implication that NTSP continued to demand any particular rate. CX 543 asks only that Dr. Jagmin
confirm the quoted rate. At the time, NTSP wanted to replace the MSM contract for its participating
physicians. NTSP knew that the Aetnad MSM contract provided for 140% on the PPO. (Van Wagner,
Tr. 1696-1700). Thus, Dr. Van Wagner was seeking confirmation that the terms continued to be
availableto NTSP.

330. Also, NTSP offered “an across the Board uniform rate,” instead of the different rates to each
specidity that Aetnainitidly had offered. Thus NTSP wrote to Dr. Jagmin on October 24, 2000, "we
are running divisond andysis on the ffs data you sent via email today and will share that with our
divisions this week...the fee schedule contains considerable variations...we would propose as an
aternative an across the Board uniform rate as a more desirable gpproach that could aso be budget
neutrd....3....am assuming that the fee schedule you sent would apply to dl specidtiesincluding pcps...if
that is not correct please advise.....” (CX0543 at 3-4).

Response to Finding No. 330:  Admit that the document is accurately quoted, but deny

implication that NTSP made an “offer” to Aetha. NTSP refused to be involved in any Aetna non-risk
contract proposa that proposed different rates for different participating physicians. (Roberts, Tr. 523

24, 568)(Jagmin, Tr. 1165). NTSP does not choose to be involved in offers that discriminate againgt any

of its participating physicians.

331. Aetnawas concerned that NTSP s across the Board” approach, which dictated one rate to al
specidties, would impose overpayment to some NTSP specidties, while other NTSP physicians would
choose not to participate in this contract on the basis of underpayment, and Aetnawould have to
contract with these physicians individualy at the appropriate higher rate. (Jagmin, Tr. 1031-1032).

Responseto Finding No. 331: Admit that this was Aetna s concern, but not that the concern

wasvalid. Further, NTSP s*"acrossthe board” approach was the use of Medicare RBRV'S, which is

the physician payment method developed and used by the government. See Complaint Counse’s
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Proposed Finding No. 37. Further, as Complaint Counsel notes, hedth plans who have fee-for-service
contracts with physicians “often do so based on a specific percentage of ‘Medicare RBRVS.” See
Complaint Counsdl’s Proposed Finding No. 36.

332. Despite Aetnd s concerns regarding an “ across the Board” rate, during the negotiation process
Aetna decided to increase its HM O offer and abandoned its “reasonable equitable fee schedul€’
methodology, to across the Board 116% RBRV S of current year, to “ salvage the dedl.”

(Jagmin, Tr. 1076-1077).

Responseto Finding No. 332:  Admit that these are the actions Aetna took and the reasons it

clamsto have taken them, but deny that the rea reason for the actions was to “salvage the dedl” or that
there was a“negotiation process.” There were other potentia causes of Aetna s offer. At thistime,
Aetnawas having problems with governmentd authorities investigating thelr contracting practices, and
NTSP was asssting in many of those investigations. In May of 2000, NTSP assisted the Department of
Justice investigating Aetna’ s dl-products requirement in its contracts. (CX 57). The Texas Attorney
Generd issued an Assurance of Voluntary Compliance providing minimum standards for contract
provisons that Aetna used with providers. (RX 3102; CX 505). NTSP was notified of this Assurance
of Voluntary Compliance. (CX 103). Deny response to extent the proposed finding uses the term
"negotiate’ differently than NTSP switnesses tedtified to. The term "negotiate” has various meanings,
both colloquid and legd, and any proposed finding should define that term cons stent with testimony
given. See Response to Finding No. 53. Deny the validity of Aetna's concerns regarding an “ across the
board” rate, which was the use of acommon Medicare RBRV S payment methodology. See Response

to Finding No. 331.

333. On November 1, 2000, Van Wagner e-mailed to Dr. Jagmin: “. .. .chris. thanks...on the ppo
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anesthesarates...what is your assessment of market for their services...dso did we get a confirm on the
rates for other physiciansto be the 140 of current medicare as based as some factor increase on the
hmo fee schedule...kvw. “ (CX0544 &t 2).

Responseto Finding No. 333: Admit.

334. Aenaat thistime was concerned about losing physicians because it was late in the enrollment
period. (Jagmin, Tr. 1060-1061 (referring to NTSP, “we were — had to face the possibility of either
capitulating on rate terms or seeing arelatively public group of physcians, large group of physicians wak
out our network at a very inappropriate time of the year”); 1067-1068,1041). Aetna s concerns grew
when Dr. Jagmin talked to physician groups to contract with them directly and they referred him back to
NTSP astheir bargaining agent. Thisreinforced Aetnd s blief that it could not contract around NTSP.
(Jagmin, Tr. 1042-1044 (verba acts)).

Response to Finding No. 334: Admit that Aetnd s representative so testified, but deny

vaidity. Aetna had direct contracts and contracts through other IPAswith NTSP physcians. Aetnadid
an analyss and determined it did not need a contract with NTSP. According to that andlyss, Aetha
would lose only 154 physicians out of 1816 physiciansin the Aetna Tarrant County network. In fact,
Aetnawould not lose any physiciansin severd specidties, including audiology, emergency room care,
interna medicine, oncology, and pediatrics. (RX 9; RX 319). Aetna has sent direct contractsto

NTSP s participating physicians, and the physicians have sgned those contracts. (Roberts, Tr. 544-
46).

335.  Therefore, Aetna decided to accept NTSP' s counter offer of 140% of current RBRV S for
PPO, thinking it would dlow it to “at leest hold the line on [its] HMO based business.” (Jagmin, Tr.

1041-1042).

Response to Finding No. 335:  Admit, but deny characterization of NTSP s conveyance to

Aetna of the Board minimum as a* counter offer.” See Response to Finding No. 328.

336. Thus, on November 2, 2000, Aetna accepted NTSP' s counter proposal of 140% for PPO,
while holding to Aetna’ s position regarding the anesthesarates. (CX0544 at 2-3 (Dr. Jagmin letter to
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Van Wagner: “Upon further consderation, | am willing to offer 140% for non-hmo based products,
predicated on REF [Aetna s standard * reasonable and equitable’ fee schedule] for [FFS] HMO-based
products. | must hold firm on the anesthesiarates.”)).

Response to Finding No. 336:  Admit that Aetna made this offer, but deny characterization

of NTSP s conveyance to Aetna of the Board minimum as a* counter proposa.” See Response to

Finding No. 328.

337. AtVan Wagner'srequest, Dr. Jagmin reiterated Aetnd s offer for Anesthesia: “ $40/unit.”
(CX0544 a 2; Jagmin, Tr. 1045).

Responseto Finding No. 337: Admit.

338. AsNTSP and Aetna continued to discuss the contract and the rates associated with it, powers
of atorney were obtained by NTSP. (Jagmin, Tr. 1029).

Response to Finding No. 338: Admit that NTSP obtained powers of attorney, but

incomplete. On IPA contracts, Aetna required that the physicians grant power of attorney to the IPA.
(CX 548; CX 567; Jagmin, Tr. 1135-37, 1139, 1141-42; Van Wagner, Tr. 1702-05, 1707). Deny
that NTSP and Aetha discussed the rates for the contract. Deny response to extent the proposed
finding uses the term "negatiate’ differently than NTSP s witnesses tedtified to. The term "negotiate’ has
various meanings, both colloquia and legd, and any proposed finding should define that term consstent
with tesimony given. See Response to Finding No. 53.

339. Van Wagner sent Aetnaaroder of physicians who had signed powers of attorney “delegating
NTSP as the organization that would conduct negotiations for them.” (Jagmin, Tr. 1029; CX0534).

Response to Finding No. 339: Deny as mischaracterizing the evidence and incomplete. The
quoted statement was not a representation made by NTSP but was Dr. Jagmin’s testimony regarding

his interpretation, which was not supported by any evidence. (Jagmin, Tr. 1029). In addition, CX 534
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does not indicate whether the listed physicians accepted or rejected the power of attorney.

Additiondly, on IPA contracts, Aetnarequired that the physicians grant power of attorney to the IPA.
See Response to Finding No. 338. NTSP' s powers of attorney were also

limited and could not be used to negotiate economic terms on non-risk contracts. See Response to
Finding No. 135.

340. Dr. Jagmin asked both physicians and NTSP gtaff about the powers of atorney and wastold

that the powers of attorney also assigned to NTSP direct contracting efforts between Aetna and
physicians. (Jagmin, Tr. 1029).

Response to Finding No. 340:  Admit, but incomplete. NTSP s powers of attorney were

limited in scope and could not be used to negotiate economic terms on non-risk contracts. See

Response to Finding No. 135.

341.  On November 10, 2000, Van Wagner informed Dr. Jagmin that NTSP had sent approximeately
180 powers of attorney from NTSP member physiciansto MSM, gating that: “have afew more are
wandering in and some of our members wish to send their own correspondence directly which is of
course their option... given that the power of atorney covers any direct contracting with Aetna as well.

| will dso send you a packet.” (CX0558 at 2).

Response to Finding No. 341:  Admit but deny to extent the proposed finding uses the

term"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

342. Thise-mail, acopy of the blank power of attorney that was sent to Aetna, and discussion
between NTSP and Aetna conveyed that the powers of attorney “covered any sort of contracting

relationship” and any contract term, including price terms, between NTSP member physicians and
Aetna. (Jagmin, Tr. 1058-1059).
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Response to Finding No. 342: Deny. The quoted statement does not appear in the citation
given by Complaint Counsd. If Dr. Jagmin came to such aconcluson, it was not dueto a
representation made by NTSP and was not supported by any other evidentiary cites. The power of
atorney islimited in scope to use “in any lawful way” and was not used to negotiate price terms on
non-risk contracts. See Responseto Finding No. 135. Further, NTSP requested that the powers of
attorney be amended to reflect the messenger model. (CX 567) (*We dso note that the Individua
Provider Addendum needs to be amended to recognize the messenger mode for non-risk products.”).
Deny to extent the proposed finding uses the term"member” differently than NTSP s witnesses testified
to. Theterm "member" has various meanings, both colloquia and legd, and any proposed finding
should define that term consstent with the tesimony given. See Response to Finding No. 8.
343. Van Wagner informed Dr. Jagmin that with these powers of attorney, NTSP would be
representing any member physicians if Aetnawould not contract with the IPA. (Jagmin, Tr. 1051).

Response to Finding No. 343: Deny. If Dr. Jagmin came to such a conclusion, it was not

due to arepresentation made by NTSP and was not supported by any other evidentiary cites. Deny
characterization of NTSP s participating physicians as “members’ and deny that the powers of attorney
could be used to negotiate economic terms on non-risk contracts. See Responsesto Findings Nos. 8

and 53.

344. Consequently, Aetna believed that “we were now losing our last option with the physicians,
which was to contract directly with them because we read this very clearly that whether we did an IPA
ded or not, NTSP was going to represent each one of those individua physicians or physician group in
acontract negotiation. And to us, that was very concerning because we felt this was even more
pressure to do a— an |PA deal and to agree to contract rate terms that we felt were above market.”
(Jagmin, Tr. 1058, 1060).
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Response to Finding No. 344: Admit that Dr. Jagmin'stestimony is accurately quoted &t Tr.

1059, but deny the vdidity of this satement. The quoted language is from Dr. Jagmin’ s testimony and
represents hisinterpretation of the stuation only and is unsupported by any other evidentiary cites.
NTSP srepresentation of the physicians was limited in scope by the power of atorney. See Response
to Finding No. 135. Aetna had direct contracts and contracts through other IPAs with NTSP
physcians. (RX 319). Aetna has sent direct contractsto NTSP s participating physicians and the
physicians have signed those contracts. (Roberts, Tr. 544-46).

NTSP s Board minimums were not above market. Thefina terms of the AetnaNTSP agreement
included rates equd to those dready in place in the AetnaeMSM agreement. (Compare RX 968 to
RX 24.021).

345.  Although Dr. Jagmin expressed concern that the powers of attorney covered price terms,
neither Van Wagner nor anyone associated with NTSP disabused him of that view. (Jagmin, Tr. 1059
1060).

Response to Finding No. 345: Deny. Although Dr. Jagmin testified that he came to these

conclusions, the evidence does not support his conclusion that the powers of atorney covered price
terms. See Response to Finding 342. In addition, the evidence does not show that Dr. Jagmin
“expressed concern” to Dr. Van Wagner or anyone a NTSP. When asked “...did you show your
concern to Dr. Van Wagner or anyone else effiliated with NTSP?,” Dr. Jagmin responded “[w]éell, we
certainly had discussions around this issue and | responded to the emall... .” (Jagmin, Tr. 1059-60). In
fact, Dr. Jagmin’s response does not indicate any concern that the powers of attorney covered price
terms. (CX0558). No one a NTSP would have any reason to “disabuse’ him of his unsupported

conclusion. Further, the power of attorney does not support Dr. Jagmin’s conclusions.  The power of
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attorney islimited in scope to use “in any lawful way” and was not used to negotiate price terms on
non-risk contracts. See Response to Finding No. 135. Moreover, NTSP requested that the powers
of attorney be amended to reflect the messenger modd. (CX 567) (“We aso note that the Individud
Provider Addendum needs to be amended to recognize the messenger mode for non-risk products.”).
346. Inthe November 10, 2000 e-mail, Van Wagner informed Dr. Jagmin that she thought that
Aetna s PPO fee schedule of 140% of current medicare would be “well received when we messenger
it out by dl except anesthesia...as you know their contracting minimums on PPO rates were not met.”
Dr. Jagmin understood that most member physicians would accept the 140% rate for PPO but that no
anesthesiologist would sign up under the contract. (CX0558 at 2; Jagmin, Tr. 1052).

Response to Finding No. 346: Deny asincomplete and not supported by the evidence. Mr.

Jagmin was aware that NTSP used the messenger modd. (Jagmin, Tr. 1145). Further, deny to extent
the proposed finding uses the term"member” differently than NTSP s witnesses testified to. The term
"member" has various meanings, both colloquid and legd, and any proposed finding should define that

term consgstent with the tesimony given. See Response to Finding No. 8..

347. Inaddition to negotiating actively on behalf of competing physicians, NTSP dso contacted
hedlth plan brokers and customersin order to pressure Aetnato raise rates. For example, at the
ingtigation of NTSP, Blake Woodward, a broker, sent the following message to the brokerage
community in late 2000: “ Subject: URGENT ALERT: AETNA LOSESITSBEST TARRANT
COUNTY SPECIALISTS! Dear Colleagues: | have just received notice that North Texas Speciadty
Physicians, which includes 230 of the top specidists in Tarrant County, has just dropped off the Aetna
network.. . . Itismy understanding that NTSP has been negotiating with Aetnafor some time to get
their own contract independent of Aetna’ s contract with the powerful Medica Pathways 1PO (dso
caled Medical Sdect and formerly Harris Select). If thisistrue, it isbad news for Aetna, because
these are the docs that handle most of the adult specidty care in Tarrant County. | suggest that
everyone contact your Aetna rep and find out what the facts are and put the heat on Aetnato resolve
thisStuation.” (CX0560 at 2). See also (CX0559 at 1).
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Response to Finding No. 347: Deny as not supported by evidence cited. There was no

testimony from brokers or customers that NTSP contacted them in any attempt to pressure Aetna to
raserates. Thereis no evidence that the email from Mr. Woodward was sent “at the instigation of
NTSP.” Further, the argumentative introduction that NTSP was “negotiating actively on behdf on
competing physcians’ is unsupported by any evidentiary cites,

348. Aetnawas extremey concerned. See (Jagmin, Tr. 1089 (It was troubling “[T]o have the
people that sdl our business believe that a group of physcians was leaving suddenly and to find out

such event not from us.”).

Responseto Finding No. 348:. Admit that Aetnd s representetive so testified, but deny

vdidity or relevance. The quote from Dr. Jagmin's testimony indicates that Aetna was not concerned
with NTSP physicians leaving, but instead with the fact that brokers were receiving rumors related to
Aetnafrom other sources. This has no bearing on the disposition of the issues in this proceeding.
Further, Aetna was not concerned with NTSP and did not need NTSP. Aetna s provider panel in
Tarrant County aloneis 2,500, and it has 7,000 physiciansin the Metroplex. (Jagmin, Tr. 1121-22;
Roberts, Tr. 569). An Aetna andysis showed that Aetna’ s network was adequate without NTSP and
that many NTSP physicians contracted with Aetnathrough other vehicles. (RX 9; RX 319).

349.  Aetna contacted Woodward, and based on Woodward' s statement that he had received the
information from an NTSP Board member, Aetnaimmediately sarted caling brokers and employersin
order to tell them that the negotiations with NTSP “appeared not to be going well and while we
continued to negotiate in good faith, it may not work out.” (Jagmin, Tr. 1089-1091. (Woodward's

gatement not for truth.))

Response to Finding No. 349:  Admit Jagmin o testified, but deny Woodward statement

for lack of supporting evidence. Woodward' s statement that the information came from an NTSP
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Board member was not admitted for the truth, and there is no other evidence in the record to support
that the information came from an NTSP Board member.

350. Aetnaaso reconsdered itsrate offer to NTSP because it was obvious thet the information
aluding to the departure of NTSP physicians from Aetna s network would have “avery deleterious

effect” on Aetna s * ability to sdl businessin Tarrant County.” (Jagmin, Tr. 1091).

Responseto Finding No. 350: Admit that Aetna' s representative so testified, but deny that

this was the only reason Aetna reconsidered itsrate offer to NTSP. At thistime, Aetnawas having
problems with governmental authorities investigating their contracting practices, and NTSP was
assigting in many of those investigations. (CX 586 at 2). In May of 2000, NTSP asssted the
Department of Judtice investigating Aetna s al-products requirement in its contracts. (CX 57). The
Texas Attorney Generd issued an Assurance of Voluntary Compliance providing

minimum standards for contract provisions that Aetna used with providers. (RX 3102; CX 505).

NTSP was notified of this Assurance of Voluntary Compliance. (CX 103).

351. On November 20, 2000, NTSP sent Aetnaan e-mail: “North Texas Specidty Physicians
(NTSP) 260 doctors have treated Aetna patients for over ten years....We are pleased that Aetna has
contacted usin an effort to work out the details for adirect contracting relationship....If adirect
contracting relationship between NTSP and Aetna is accomplished, dl of Aetna s PPO liveswill be
served directly by NTSP physicians. In addition, approximately 15,000 of the 100,000 AetnaHMO
covered liveswill have direct accessto NTSP doctors. The remaining approximately 85,000 Aetna
HMO covered citizens are contracted through Medical Select Management’ s Aetna contract. As of
today, NTSP has notified Medical Select Management that under current contractua conditions, NTSP
physicians can no longer participate.” (CX0559).

Responseto Finding No. 351: Admit.

5. NTSP Continued to Negotiate Non-risk Fee-for-Service HM O Rates

352.  On November 21, NTSP wrote to Aetna: “ Attached you will find a Summary Term Sheet for
NTSP/Aetnagroup contract. The purpose of this term sheet is to identify important variables that have
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elther been agreed upon or are dtill in the discussion phase. . . . | would like to share thiswith our
General Membership tonight as a status report.” (CX0561; Jagmin, Tr. 1072).

Responseto Finding No. 352: Admit substance. Although NTSP referred to its

participating physicians as* our Generd Membership,” NTSP denies to the extent the proposed finding
uses the term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and lega, and any proposed finding should define that term congistent with

the testimony given. See Response to Finding No. 8.

353. Attached to the NTSP letter was aterm sheet in the form of atable representing “the state of
the negotiations between NTSP and Aetna.” The table compared the parties HMO offer and counter-
offer a that time: NTSP s position of “ Across the Board 125% of current Medicare” versus Aetna's
position: “Across the Board 116% of current Medicare.” The term sheet was adso a manifestation of
Aetna s earlier capitulation to NTSP' s PPO demand of 140% and the parties’ ingbility to reach an
understanding on the anesthesiarates. (CX0561; Jagmin, Tr. 1071-1072).

Response to Finding No. 353:  Admit first sentence. Deny second sentence as

mischaracterization of the evidence. NTSP' s position was not a* counter-offer,” but arecitation of the
Board minimums to messenger contracts. (RX 393 (Board minimums)). In fact, “counter-offer” does

not appear in CX 561. Nor do the words “manifestation,” “capitulation,” or “demand” appear
anywhereis CX 561. Further, thereisno “manifestation” of an inability to reach an understanding on
the anesthesiarates. The document merdly lisss NTSP spostion as“N/A.”

354. At thispoint in the negotiations, NTSP and Aetna mainly disagreed over the HMO rate and
bundling logic issues that affected the pricing of the product. (Jagmin, Tr. 1073-1075).

Responseto Finding No. 354: Deny as mischaracterization of the evidence. There were no
negotiations on price terms of the non-risk contract. Deny response to extent the proposed finding uses

the term "negotiate’ differently than NTSP switnesses tedtified to. The term "negotiate” has various
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meanings, both colloquid and legd, and any proposed finding should define that term consistent with
testimony given. See Responseto Finding No. 53. The bundling logic issues were alegal problem,
not a price negotiation. (Van Wagner, Tr. 1650-51 (problems with Aetna s bundling logic caused a
TDI investigation resulting in new regulaions)).

355.  On November 17, 2000, NTSP updated its Divison Chiefs on the Aetna negotiations and fee
schedule and received feedback. (CX0193).

Response to Finding No. 355:  Admit, but deny to the extent there were no negotiations on

economic terms of non-risk contracts. Deny response to extent the proposed finding uses the term
"negotiate’ differently than NTSP s witnesses tedtified to. The term "negotiate" has various meanings,
both colloquid and legd, and any proposed finding should define that term cons stent with testimony
given. See Response to Finding No. 53.

356. NTSPdso discussed its negotiations with Aetnaat a genera membership meeting on
November 21: “Aetna s response and the NTSP public position was discussed as she [Van Wagner]

prepared the group for what is expected to occur next.” (CX0180).

Response to Finding No. 356: Admit, but deny to the extent there were no negotiations on

economic terms of non-risk contracts. See Response to Finding No. 53. Deny to extent the proposed
finding uses the term"member” differently than NTSP s witnesses tedtified to. The term "member” has
various meanings, both colloquia and legd, and any proposed finding should define that term consstent

with the testimony given. See Response to Finding No. 8.

6. AsPart of the Joint Negotiations, NTSP Re-Polled its Membersto
Establish Minimum Compensation Rates
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357.  On November 29, 2001, NTSP sent Fax Alert #31 to its members stating that Aetnd s offer
was 116% of RBRV Sfor the FFSHMO, and further stated: “1n kegping with the minimum
compensation standards as conveyed from the membership earlier this year, the PPO offer. . .
gpproximates an acceptable minimum standard. The minimum standard previoudy shared by the
membership on an HMO product is 125%. . . or approximately 9% less than Aetnd s present offer.
Anesthesiarates for both the HMO and PPO are priced at $40 per unit. . . .Because thisisafee-for-
sarvice offering fdling below the minimum as previoudy shared via the messenger modd to NTSP
Board, we are re-polling the membership on the acceptability of the present Aetna offering. Please
check in the space below what your minimum acceptable range of compensation for the Aetna HMO
product is” (CX0565 at 1). Deny to extent the proposed finding uses the term”"member” differently
than NTSP switnesses tedtified to. The term "member” has various meanings, both colloquid and
legd, and any proposed finding should define that term consstent with the testimony given. See
Response to Finding No. 8.

Response to Finding No. 357: Admit, but deny that the statement was made in 2001. CX

565 is dated November 29, 2000.

358. Thepolling balot listed ranges of rates for selection by NTSP' s members. NTSP put down
Aetnd s offer amount (116 percent) as the lowest minimum acceptable compensation that its physicians
could choose. (CX0565 at 2; Van Wagner, Tr. 1929-1930).

Response to Finding No. 358:  Admit substance but deny asincomplete. Aetnawas not

making an offer less than 116%. Further, deny to extent the proposed finding uses the term”member”
differently than NTSP switnesses tedtified to. The term "member” has various meanings, both
colloquid and legd, and any proposed finding should define that term consistent with the testimony
given. See Response to Finding No. 8.

359. Asreported at NTSP' s December 4th Board meeting, sixty-one responses had been received
with the mgjority choosing the 121%-130% range. At the meeting it was aso noted that the
termination of the contract with Aetnathrough MSM would be carried through in 13 days. (CX0074 at

4).

Response to Finding No. 359:  Admit.
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360. On December 8, NTSP conveyed the poll results to Aetna: “the numbers on the messenger
modd return for the hmo product are as follows...mean: 124.89% of current medicare; mode
127.38% of current medicare; median 123.70% of current medicare.” NTSP wrote to Aetna that
those numbers were essentialy arepetition of the NTSP counter-offer of 125%. (CX0571).

Response to Finding No. 360:  Admit quoted statement was made, but deny the

characterization of NTSP' s conveyance of the Board minimumsto Aetna as a“ counter-offer.” See

Response to Finding No. 353. Dr. Van Wagner stated “. . . as we discussed, thisresponse is

essentidly the current reimbursement rate for aetna hmo lives not attached to msm.” (CX 571).

361. Aetnathen convened an internd meeting and concluded that increasing its offer by 9% to match
NTSP s counter offer-meant losing money on NTSP HMO services. (Jagmin, Tr. 1080).

Response to Finding No. 361:  Admit Mr. Jagmin <0 testified, but deny the characterization
of NTSP s conveyance of the Board minimums to Aetna as a “ counter-offer.” See Response to

Finding No. 353.

362. On December 11, NTSP sent Fax Alert #84 to its members, containing the following
gatements. “The membership’s message that a 125% of current Medicare HMO fee scheduleis
required has been tranamitted to Aetna and a response on thisfind contractua item is expected within
the next 24 to 36 hours. . . .NTSP Continues To Act AsYour Agent Both With Aetna Direct
And With MSM. At ThisPoint, No Further Action IsRequired On Your Part. . . Please refer
al contacts and materials received from either Aetnaor MSM to NTSP directly.” (emphasisin
original) (CX0500; CX0573).

Responseto Finding No. 362: Admit statements were made, but deny as incomplete.

NTSP was a that time a class representative in litigation againg MSM and prior proposals from MSM
to the doctors ligbility asserted in the litigation. (RX 335), (RX 1300), (Van Wagner, Tr. 1685-88;

1691).
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7. Under Pressure Orchestrated by NTSP, Aetna Capitulated “ After
NTSP Threatened to Term the Entire NTSP Network.” (CX0256)
Response to Improper Heading No. 7: Deny. Thisisan improper proposed finding

becauseit is contained in a“Heading” and not a proposed finding. Moreover, NTSP denies the
characterization as NTSP did not orchestrate pressure. Additionally, the document cited is not an
NTSP document; it was created by Consultants in Cardiology and therefore does not support this
psuedo-finding. (CX 256). Deny to extent the proposed finding uses the term"member differently
than NTSP switnesses tedtified to. The term "member” has various meanings, both colloquid and
legd, and any proposed finding should define that term consstent with the testimony given. See

Response to Finding No. 8.

363. NTSP continued to lobby third parties to pressure Aetna to reevauate its postion. On
December 12, 2000, David Pamisano wrote to NTSP' s primary care physicians asking them,“[a]s
part of our Aetna negotiation,” to send faxes to Texas Insurance Department Commissioner Jose
Montemayor, and to raise concerns regarding “NTSP no longer participating with the Aetna HMO,”
because “without NTSP specidists in the Aetna network a severe network inadequacy problem will
exig in Fort Worth.” Pamisano included a sheet of bullet point statements to be included in the faxes,
including the following statements regarding NTSP' s departicipation from Aetna s HMO product:
o “gpproximatey 240 NT SP specialtiesrepresenting 21 different specialtieswill no
longer be participating providers for the AetnaHMO.”
*  Primary Care Physicians contracted directly through Aetna US Hedlthcare or Medica
Sdlect will not have the ability to make necessary Referrals to these physicians and
exigting patients who are currently receiving care from these physicians will be re-directed
and disrupted.”
 “Adnaand Medicd Sdect will have an inadequate network to provide medically
necessary serviceto approximately 100,000 Aetha HM O covered livesin Fort
Worth.”
e “Many patients have chosen the Aetna HMO through recent open enrollment and these
specidists were represented to be part of the network.” (emphasisin original)
(CX0576).

Response to Finding No. 363: Deny as mischaracterizing the evidence. NTSP has

legitimate reasons to speak out and communicate with others; including governmentd authorities, about
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payors, including advising about issues thet affect the ddlivery of hedth care and preventing payor
deception and violations of the law. (Desas, Tr. 2424-25, 2429-32); (Van Wagner, Tr. 1462, 1651-
53, 1659-60, 1729-33, 1772). NTSP s specific problems with Aetnaincluded MSM'’ s breach of an
Aetna downloaded risk contract (RX 832), aclass action againgt MSM (RX 335), MSM'’ s bankruptcy
(RX 1556, Jagmin, Tr. 1172-73), and Aetna’ s representations of MSM'’ s solvency, Aetna' s
assumption of MSM contracts but refusa to remedy breaches (RX 1700, Jagmin, Tr. 1171-72), and

Aetna s refusa of arisk proposal by NTSP (CX 531, Van Wagner, Tr. 1694-65, Jagmin, Tr. 1132).

364. Asaresult of NTSP sdirective, its member physcians did send letters to Commissioner
Montemayor. For example, one NTSP member wrote the following to the Commissioner: “1 also
belong to aloca physician IPA known as North Texas Specidty Physicians (NTSP) whose
organization is wholly based here in Fort Worth. This network is composed of physicians representing
al specidties throughout Fort Worth. NTSP is currently seeking a direct contract with Aetna at the
current rate Aetnaiis paying for these services. Obvioudy a provider network whose businessis based
entirdy herein Fort Worth is better positioned to address the needs of both patient and physicians.
Many of usat NTSPwill terminate our existing contracts with Aetna administered through MSM
effective December 17. Such wholesadle termination will result in significant physician provider pand
deficiencies within our geographic areaand disrupt physician patient relationships that have been
mutualy satisfying for years. Please asss me in continuing to provide care to my Aetna patients by
contacting Aetna to review the status of current negotiations. . . .” (emphasisin original) (CX0583 at
1-2).

Responseto Finding No. 364: Deny first sentence as not supported by any evidentiary

cites. CX 583 does not make any mention of sending the letter “as aresult of NTSP s directive.”
Admit quoted statement was made, but deny relevance. This letter was written by a participating
physician of NTSP but was not the statement of NTSP itself and is not dispostive on the issue of
NTSP sconduct. (CX 583). Deny to extent the proposed finding uses the term”"member” differently

than NTSP s witnesses tedtified to. The term "member” has various meanings, both colloquid and
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legd, and any proposed finding should define that term consstent with the testimony given. See

Response to Finding No. 8.

365. Another NTSP member, James F. Parker, M.D., who was the President of Texas Hedlth Care
wrote to the Commissioner: “[1]n portions of our community, not having NTSP specidists will require
patients to have to go to hospitals where the PCP is not available to participate in the patients' care.”
The letter stated that NTSP specidists “ represent the * cream of the crop’ for specidty care for patients
in our community.” (CX0584).

Response to Finding No. 365: Admit quoted statements were made, but deny relevance.

This letter was written by a participating physician of NTSP but was not the statement of NTSP itsdlf
and not dispositive on theissue of NTSP s conduct. Further, the truth of thisindividud physician’s
statementsis not supported by any other evidence. Deny to extent the proposed finding usesthe
term”"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term congistent with
the testimony given. See Response to Finding No. 8.

366. In December 2000 the Texas Department of Insurance called Aetna s Regionad Manager to
express concern that the loss of NTSP would cause adequacy problemsin Aetna s network. (Jagmin,

Tr. 1091-1092).

Response to Finding No. 366: Admit that TDI contacted Aetna regarding network

adequacy problems, but deny as unsupported by sufficient evidence that the problems were due soldly
to the potentia loss of NTSP. Mr. Montemayor sent a letter to Aetna stating that problems between
providersand MSM “. . . could result in athresat to the stability of Aetna's provider network.” The

letter does not mention NTSP much less state that it was a source of concern. (CX0586).
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367. Inresponseto NTSP s physician letters, the Texas Department of Insurance also sent Aetnaa
letter cdlling into question the adequacy of its network. (CX0586).

Responseto Finding No. 367: Admit that TDI sent aletter to Aetna questioning the

adequacy of its network, but deny as not supported by the cited evidence that this letter wasin
response solely to NTSP s physician letters. The TDI letter does not mention NTSP; it only states that
there have been “ provider complaints.” (CX 586), (RX 335) (class action petition — more than 200
physcans suing). See Response to Finding No. 366.

368. Asareault of the Texas Department of Insurance' s expressons of concern, Aetna had interna

discussons regarding “the rates that we [Aetna) were willing to ultimately accede to.” (Jagmin, Tr.
1093-1094; Jagmin, Tr. 1070-1071).

Response to Finding No. 368: Admit Mr. Jagmin o testified.
369. NTSP wrote to Aetnaon December 12 to inform it that Van Wagner had “ polled the Board
informaly today” and that the NTSP Board “would urge agtna [Sic] to reconsider their position on not
accepting the members [sic] poll results on compensation for the hmo direct contract.” (CX0578).

Response to Finding No. 369: Admit statement was made. Although NTSP referred to its

participating physcians as “members,” NTSP denies to the extent the proposed finding uses the
term"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with
the testimony given. See Response to Finding No. 8.

370.  On December 13, after being ingtructed by his generd manager and regiond manager to regject
the HM O terms and to attempt to finalize a PPO only contract, Dr. Jagmin replied to NTSP, agreeing
to proceed with the PPO contract and stating that “the physician expectations for the HM O contracts
are not acceptable to Aetna and are rejected.” (CX0580 at 1). See also, (CX0582 at 1); Jagmin, Tr.
1082-1083).

Responseto Finding No. 370: Admit.
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371.  On December 15, NTSP received Aetna sfina proposed |PA agreement which repeated
Aetna s position: *Per your discussion with Chris Jagmin, MD, non HMO based products to be paid
at 140% of then current RBRV'S per the Fort Worth, TX geographic locdlity. Anything with no
edtablished rate is paid a Company’ s then current Reasonable Equitable Fee Schedule (REF).
Anesthesia services at $40 per unit.” (CX0660).

Responseto Finding No. 371: Admit.

372.  Aetnaconsumers were not satisfied with Aetna having only a PPO contract whilelosng NTSP
asitsHMO providers, and expressed their concernsto Aetna. (Jagmin, Tr. 1082).

Response to Finding No. 372: Deny as unsupported by proper testimony of Aetna

customers, but admit that Aetna s representative so testified.

373.  The conflict between NTSP and Aetna received sgnificant publicity in the marketplace.
(Jagmin, Tr. 1081-1092, 1005-1006). Aetnareceived “calls from large employersin Tarrant County
such as the Arlington independent school didtrict,” expressing their concern about the loss of NTSP's
physicians from Aetna s network.. (Jagmin, Tr. 1094) (not admitted for truth). Pressure from
employers and brokers during open season ultimately caused Aetnato capitulate to NTSP rate terms.
(Jagmin, Tr. 1083).

Response to Finding No. 373: Move to strike the end of the second sentence, “expressing

their concern about the loss of NTSP s physicians from Aetna s network.” As noted by Complaint
Counsd, this statement was not admitted for the truth. Deny first sentence as not supported by
sufficient evidence from persons associated with other entitiesin the marketplace other than Aetna
Deny second sentence as not supported by proper testimony of employers. Asto third sentence, admit
that Aetna’ s representative so testified, but deny that this was the reason Aetna made its rate offer to
NTSP that met Board minimums. Aetna had recently had problems with governmenta authorities
investigating their contracting practices, and NTSP was asssting in many of those investigations. (RX
335) (class action petition — more than 200 physicians suing). In May of 2000, NTSP assisted the

Department of Justice investigating Aetna s al-products requirement in its contracts. (CX 57). The
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Texas Attorney Generd issued an Assurance of Voluntary Compliance providing minimum standards
for contract provisions that Aetna used with providers. (RX 3102; CX 505). NTSP was notified of

this Assurance of Voluntary Compliance. (CX 103).

374.  On December 18, 2000, Van Wagner reported to the NTSP Board that the PPO arrangement
had been completed. Van Wagner referred the Board to aletter from Commissioner Montemayor
concerning complaints that the Texas Department of Insurance had recently received from physicians.
Van Wagner further “reported that NTSP will continue to negotiate with Cdina Burns[Generd
Manager] of Aetnaon an HMO contract. There was alengthy discussion on an acceptable fee
schedule. The membership’s response when polled was 125%. The Board instructed NTSP to
present 125% on adirect contract.” (emphasisin original) (CX0076 at 2-3).

Response to Finding No. 374: Complaint Counsd’s “emphadsin origind” notation is

incorrect. Theword “negotiate’ is not bolded or otherwise emphasized in CX 76. Otherwise, admit
statement was made, except to the extent that “ negotiate’ does not include negotiating economic terms
on non-risk contracts. Deny response to extent the proposed finding uses the term "negotiate”
differently than NTSP switnesses tedtified to. The term "negotiate”’ has various meanings, both
colloquid and legd, and any proposed finding should define that term congstent with testimony given.
See Response to Finding No. 53.  Although NTSP referred to its participating physicians as
“members,” NTSP deniesto the extent the proposed finding uses the term"member” differently than
NTSP switnesses testified to. The term "member has various meanings, both colloquid and legd, and
any proposed finding should define that term consstent with the testimony given. See Response to
Finding No. 8.

375. Later that day Van Wagner wrote to Aetna s Burns. “[A]s followup [Sic] to our conversation
this afternoon, ntsp”s (sic) proposal isasfollows 1. PPO...at 140% of current medicare; anesthesia at

$45.00; fee schedules adjusted every April of the new year; hcpes at 100 percent of medicare; non-
medicare codes at 100% of aetnaref for ppo...status. completed; awaiting signature copy to be
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ddivered to ntsp offices today 2. Direct HMO... 125% of current medicare; anesthesia at $43.00; fee
schedules adjusted every April [Sic] of the new year; hcpes at 100 percent of medicare; non-medicare
codes a 100% of aetnaref for hmo...status: base document completed...can be easily changed to
include direct component.” (CX0585 at 1-2 [capitalization, spacing, and incorrect ellipses are as
inoriginal]).

Response to Finding No. 375:  Admit that the document is accurately quoted, but

incomplete and irrdlevant. (Van Wagner, Tr. 1925-26 (with respect to CX 585: “Q. And, in fact, this
was NTSP's proposa for PPO and HMO ratesto Aetna, isn't that s0? A. Thisis not aproposd, this
isaconfirmation of adiscusson. If you'll look after each of the numerical numbers, theré's an item that
says "satus, completed. Status, document completed.” Thisis taking terms of an agreed-upon
discussion and just Smply moving them back to Aetna so theré's no confusion. It's a status update
e-malil back to Celina based upon what NTSP had received from Aetna.”)).

376. Ultimately, Aetna capitulated to NTSP sterms. Aetna backed off of every rate it had offered
initsinitid offer: HMO, PPO, anesthesia, and HCPC. On December 19 it wroteto NTSP: “In
follow-up to our recent discussion we are proposing the following: 1. Direct HMO reimbursement at
125% of current medicare; anesthesiaat $43. . . . 3. PPO reimbursement at 140% of current medicare;
anesthesiaat $45 . .. . HCPC's at 100% of medicare. . .| look forward to talking to you following your
polling the NTSP Board aswell as physician member's[sic].” (CX0585 at 1).

Response to Finding No. 376: Deny first and second sentence as unsupported by any

evidentiary cites. Admit statement was made in third sentence, but mideading when following first and
second sentence. The rates offered by Aetna were the NTSP Board minimums and the same rates
Aetna aready had with MSM, another IPA. (Jagmin, Tr. 1132-33; Van Wagner, Tr. 1697, 1701-02,
1708-09). See also Response to Finding No. 353. Although NTSP informatlly referred to its
participating physicians as“members,” NTSP denies to the extent the proposed finding uses the

term”"member” differently than NTSP switnesses tedtified to. The term "member” has various
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meanings, both colloquid and legd, and any proposed finding should define that term consistent with

the testimony given. See Response to Finding No. 8.

377. The December 18-19 correspondence between Aetna and NTSP not only represented HMO
and anesthesiafee negotiations, but also demonstrated that price negotiations had occurred regarding
HCPCs— a st of coding technology used to describe drugs, durable medica equipment and medical
supplies. Aetna stypica reimbursement methodology for these codes was its REF fee schedule that
was lower than Medicare. Aetnatried to hold on to this position but eventudly capitulated and
accepted NTSP s position to pay at the higher Medicarerate. (Jagmin, Tr. 1084-1088; CX0591).

Response to Finding No. 377: Deny that NTSP negotiated economic terms related to

HMO and anesthesia fees on non-risk contracts. See Responses to Findings N0s.327-338, 353-354,
360-361. With respect to HCPC discussions, HCPCs are usudly paid on aMedicare basis. (CX
1197 (Van Wagner, Dep. at 207)). Aetna had its own fee schedule for HCPCs not based on

Medicare. (Jagmin, Tr. 1087). NTSP merely suggested the change to the usud Medicare basis.

378. NTSP responded to Aetna on December 19th: “...ntsp Board members who | have been able
to reach since we talked this morning al gppreciate aetna s willingness to work with us and agree that
your proposdl isfar and agood faith effort. . . . 3. anotice will go out to our members today notifying
them that the ppo and hmo direct portions have been completed within their messenger
minimums...tommorrow [sic] they will be informed that they have the following contracting choices... 1.
they can choose not to participate in any offering through ntsp. . . [Sic] 2. they can choose to participate
in the ppo and direct hmo offerings or 3. they can choose to participate in the ppo, direct hmo and
delegated ipa hmo offering. . . [sic] thislast choiceis of course depndant [sic] on their accepting the
new minimum for this product. . . which | believe the Board will be willing to recommend they do from
my conversation with them today.” (CX0589).

Response to Finding No. 378: Admit substance. Although NTSP referred to its

participating physcians as “members,” NTSP denies to the extent the proposed finding uses the
term"member” differently than NTSP switnesses testified to. The term "member” has various

meanings, both colloquid and legd, and any proposed finding should define that term consistent with
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the testimony given. See Response to Finding No. 8.

379. Inafax dert sent to NTSP member physicians the same day, NTSP natified its members that
their joint strategy had been successful in raising the level of reimbursement. NTSP reported that Aetna
and NTSP had reached anew contract and its “important provisons’ are“1. PPO PRODUCT -
140% OF CURRENT MEDICARE; ANESTHESIA AT $45 PER UNIT. 2. DIRECT HMO 125%
OF CURRENT MEDICARE; ANESTHESIA AT $43 PER UNIT.” It concluded: “[a]s dways, we
gppreciate our members support regarding these matters.” (emphasisin original) (CX0586 at 10).

Response to Finding No. 379: Deny firgt sentence as unsupported by evidence cited. CX

586 does not mention a“joint strategy” or that NTSP “had been successful in raising the leve of
reimbursement.” In fact, the ratesin this contract were identical to Aetna s rates with MSM, another
IPA. See Responseto Finding No. 376. Admit second and third sentences. Although NTSP referred
to its participating physicians as “members,” NTSP denies to the extent Deny to extent the proposed
finding uses the term"member” differently than NTSP s witnesses tedtified to. The term "member” has
various meanings, both colloquia and legd, and any proposed finding should define that term consistent
with the testimony given. See Response to Finding No. 8.

380. NTSPforwarded the new contract to its members. (CX0597; CX0615 at 1). Ultimately, 188
NTSP member physicians signed the NTSP-Aetna contract. (Jagmin, Tr. 1088).

Response to Finding No. 380: Admit, but deny asincomplete. The contract rates were not

“new” because they were dready being used with MSM — with whom many of the doctors had
contracted. Further, deny to extent the proposed finding uses the term"member” differently than

NTSP switnesses testified to. The term "member" has various meanings, both colloquid and legd, and
any proposed finding should define that term consstent with the testimony given. See Response to

Finding No. 8.
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381. Theratesin the 2000 AetnaNTSP contracts were higher than rates from other |PAs providing
smilar services. (Roberts, Tr. 472-473).

Responseto Finding No. 381: Deny. The 2000 Aetna-NTSP contract rates were identical

to the AetnaMSM rates, another contract Aetnahad with an IPA. (Jagmin, Tr. 1132-33; Van
Wagner, Tr. 1697, 1701-02, 1708-09). Also, Mr. Roberts comparison of the AetnaNTSP rate with
other IPA rates was qudified by the statement “Thet -- that's a difficult question in that it's alittle bit like
comparing apples and oranges. Each of the contracts that we look at depends on the total package of
sarvicesthat alPA or aphysician group might bring to the discussons. If you're talking about
specificaly just physician services, those rates would have been higher than other IPAs for those smilar

sarvices.” (Roberts, Tr. 472-73).

8. For the Next Contracting Period, Aetna Attempted to Renegotiate a
New Contract at Lower Rates

382. David Robertsis employed by AetnaHedlth, Inc., as a network vice-president. He has
worked for Aetna Hedlth, Inc. (or another subsidiary of the nationd company) since 1999, when Aetna
acquired Prudentia. Prior to 1999, he worked for Prudential. In May 2001, he assumed responsibility
for contracting with physiciansin the north Texas area. (Roberts, Tr. 468-470).

Responseto Finding No. 382: Admit.

383.  OnJuly 10, 2001, Dr. Vance's practice group, Consultants in Cardiology, recorded the
following from their Board of Directors Meeting, “Aetnais now offering a 95% of Medicare contracts
for all commercid busness. This contract was not presented to a solo practitioner, but to Texas
Oncology, avery large corporate entity. This aggressive contracting by Aetna bodesill for any small
entities attempting to contract with Aetnathis year. NTSP has been successful in negotiating decent
rates from Aetna but only after threatening to term the entire NTSP network last year. As| have
argued for a number of years, physicians divided will be cannon fodder in this business. The hope that
the Cardiology 1PA will protect us from these gorillasis unredidtic.

Even a 700 doctor organization such as NTSP may make only aripple in the water in the coming days
but is much more effective than any other organization a thistime. Without NTSP sinfluence this last
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two years, our market level of reimbursement would be sgnificantly below its present level.” (emphasis
added) (CX0256).

Response to Finding No. 383:. Admit statement was made, but deny relevance. CX 256 is

the Board minutes of one physician group within NTSP and does not represent the statements or
position of NTSPitself. Further, the author of the document explained that it wasa* hyperboalic
attempt to try to get [Consultantsin Cardiology] to stay in NTSP.” (Vance, Tr. 1226-27).
Furthermore, Vance was dso discussing risk and spillover contractsin the cited document. Findly,
NTSP physicians have numerous contracts directly with payors and through other IPAs, NTSP
physicians participate on average in only one-third of NTSP s contracts; and payors have testified that
payors can contract with NTSP physicians without NTSP. See Response to Finding No. 95.

384. OnAugust 10, 2001, NTSP submitted its proposal to Aetnafor fee-for-service products.
(CX0616; Roberts, Tr. 483-487).

Response to Finding No. 384: Deny asincomplete. NTSP submitted a non-risk contract

proposal to Aetnathat would incorporate NTSP s medica management and utilization management
functions. (Roberts, Tr. 508, 550-51, 560; Van Wagner, Tr. 1709-12; CX 616).

385. NTSP proposed retaining the same rates of 125% for HMO and 140% for PPO for an
additiona three years, even though those rates were higher than those of smilar IPAs, and even though

the market had changed dramatically. (Roberts, Tr. 472-473, 488).

Response to Finding No. 385: Deny as not supported by evidence cited and incomplete.

NTSP did not “propose’ the same rates, it incorporated the existing ratesinto it clinical integration
proposal. (CX 616 (“NTSP s present contracted fee schedule would remainin place... .”)). Seealso

Responses to Findings No. 381, 384. NTSP srates were not higher than other IPAs. Throughout the
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relevant time period, United, Cigna, Aetna, and Blue Cross offered rates to NTSP that were at or
below the rates offered to other IPAs. See Response to Findings no. 112. Further, thereisno
dramatic change in the market that would not be reflected by these fees. Becausethefeesarea
percentage of “then current RBRV'S,” which the percentage remains the same, the amount changes with
Medicare fee schedules. (RX 24.021). These fee schedules change with the market, and in 2001,
2002, and 2003, Medicare fee schedules decreased. (Wilensky, Tr. 2174-75; CX 1196 (Van
Wagner, Dep. at 138-39)).

386. On September 28, 2001, Roberts wrote to NTSP, stating Aetna s intention to continue
discussionsto findize a mutually acceptable new agreement before the end of 2001, to commence on
February 1, 2002. The letter terminated Aetna s existing agreement with NTSP effective January 31,

2002. (CX0644; Roberts, Tr. 489-490).

Response to Finding No. 386: Admit.

387. Therenegotiation between Aetnaand NTSP involved only non-risk components. (Roberts, Tr.
487).

Response to Finding No. 387:  Admit, but deny that NTSP negotiated economic terms on a

non-risk contract. Deny response to extent the proposed finding uses the term "negotiate’ differently
than NTSP s witnesses tedtified to. The term "negotiate’ has various meanings, both colloquid and
legd, and any proposed finding should define that term congistent with testimony given. See Response
to Finding No. 53.

388.  On October 8, 2001, the NTSP Board reviewed Aetna s termination letter and decided to
continue negotiations with Aetna. (CX0102 at 1-3).

Response to Finding No. 388: Admit, but deny response to extent the proposed finding

usesthe term "negotiate’ differently than NTSP switnesses testified to. The term "negotiate’ has
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various meanings, both colloquid and legd, and any proposed finding should define that term congstent
with tesimony given. See Response to Finding No. 53.

389. Van Wagner informed the Board that Aetna s new proposed rates would be lower and that
negotiations would be arduous. (CX0102 at 1-3).

Response to Finding No. 389:  Admit, but deny response to extent the proposed finding

uses the term "negotiate’ differently than NTSP switnessestestified to. The term "negotiate’ has
various meanings, both colloquid and legd, and any proposed finding should define that term congstent
with tesimony given. See Response to Finding No. 53.

390. On October 15, 2001, the NTSP Board received and accepted the results of NTSP's
membership poll. The NTSP Board instructed NTSP gtaff to use the minimums of 125% HMO and

140% PPO of current Medicare. (CX0103 at 4-5).

Response to Finding No. 390:  Admit substance, but deny to extent the proposed finding

uses the term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and lega, and any proposed finding should define that term congistent with
the testimony given. See Response to Finding No. 8.

391. On October 29, NTSP shared the poll results with its members by Fax Alert and a a generd
membership meeting at which members aso received an update on the ongoing Aetna negotiations.

(CX0186; CX0303).

Response to Finding No. 391:  Admit as to the meeting, but deny response to extent the

proposed finding uses the term "negotiate”’ differently than NTSP s witnesses tedtified to. Theterm
"negotiate’ has various meanings, both colloquid and legd, and any proposed finding should define that

term consgtent with tesimony given. See Response to Finding No. 53, The citations do not support
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the statement that the poll results were shared by Fax Alert. See (CX0186). Also, CX 303 conssts of
aletter on behaf of Dr. Dollahite regarding the Harris Hedlth Plan. It does not refer to the Fax Alert
suggested by Complaint Counsd. Findly,

athough NTSP referred to its participating physicians as “members,” NTSP denies to the extent the
proposed finding uses the term"member” differently than NTSP s witnesses tedtified to. Theterm
"member" has various meanings, both colloquid and legd, and any proposed finding should define that
term consstent with the testimony given. See Response to Finding No. 8.

392.  On October 30, Aetna proposed a new contract with NTSP, under which NTSP members
would be contracted at Aetna s “Market Based Fee Schedule” (85% 115% HMO and 95% 129%
Non-HMO). The proposal included a 10% specialist incentive for "steerage,” based on physician

referras, to preferred centers. (CX0629); Roberts, Tr. 492-493).

Responseto Finding No. 392:  Admit substance, but NTSP denies to the extent the

proposed finding uses the term"member” differently than NTSP s witnesses tedtified to. Theterm
"member" has various meanings, both colloquid and legd, and any proposed finding should define that
term consgstent with the testimony given. See Response to Finding No. 8.

393. NTSP never digtributed this offer to its membership, lacking Board authority to do so. See
(Van Wagner, Tr. 1713-1714; Roberts, Tr. 495).

Response to Finding No. 393:  Admit substance, but deny to extent the proposed finding

uses the term”"member” differently than NTSP s witnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term consistent with

the testimony given. See Response to Finding No. 8.

394. On November 5, NTSP sBoard “reviewed Aetnd s latest proposal along with NTSP's
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counter offer.” (CX0104 at NTSP at 2-3).

Responseto Finding No. 394: Admit statement was made.

9. During this Negotiation Process, Aetna Found NT SP’s Efficiency
Claims Not Credible

395.  OnNovember 1, 2001, NTSP sent utilization data to Aetna and in an attached |etter advocated
againgt adecrease in NTSP s current fee schedule. NTSP stated: “ Although NTSP s current fee
schedule is higher than that proposed by Aetna at the unit cost level, budget to actuad PMPM [per
member, per month] historical figures indicate that Sgnificant savings will accrue to Aetna given
higtorica utilization patterns of NTSP physicians.” (CX0553).

Response to Finding No. 395: Admit substance. Deny to extent the proposed finding uses
the term”"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term congistent with
the testimony given. See Response to Finding No. 8.

396. Aetnabdieved it was“criticd to [their] organization” to determine if NTSP s efficiency dams
werevdid. Aetnabelieved that, “if, in fact, there were efficiencies and we couldn’'t come to terms [with
NTSPF], then when those services went to other physicians in the marketplace, then the costs would
actudly goup. . .. 0 it was critica to us [Aetna] that we do an in-depth review of this dataand try to
determine if there were efficiencies and, if there were, to make sure this contract continued.” (Roberts,

Tr. 497).

Response to Finding No. 396:  Admit.

397. Inevduating NTSP s efficiency clams, Aetna adjusted for between 10-25 variables, including
age, sex, severity of illness, plan design, co-pays, and co-insurance. (Roberts, Tr. 502-503, 508).

Responseto Finding No. 397: Deny. Aetna s representative admitted that because of

problems with its own data, Aetna was not able to evaluate NTSP s efficiency claims by comparing the
performance of NTSP physicians to other physicians. (Roberts, Tr. 560-61 (“Q. And isit correct to

say that Aetna, because of problems with its own data, was not
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able to run an anadlysis of NTSP physicians compared to other physicians? A. That iscorrect.”)).
What Aetna did instead, and what this variable adjustment refersto is comparing dl Aetna Tarrant
County physiciansto al Aetna Metroplex physicians. (Roberts, Tr. 561 (“Q.  All right. Then what
did Aetnado? A. It compared Tarrant County to the rest of our network, not just Ddlas County. Q.
Okay. Soit took Tarrant County to the -- what, the entire metroplex servicearea? A. Yes. Q.
Okay. And how many countiesisthat? A. Either full or partid, 22 counties.”)). Aetnadid not focus
itsdataandysson NTSP at dl. (Roberts, Tr. 561-62 (“Q. Now, so0 the analysisthat Aetnaran didn't
focusat all on NTSP, isthat correct? A. That's correct.”)).

398. Aetna spent gpproximately two months, from early September to early November 2001,
andyzing NTSP s efficiency clams. For those two months, two Aetna employees, David Roberts and
John McGinnes, each spent gpproximately 30 hours aweek analyzing NTSP sclaims. Other functiond

areas within Aetna aso participated in the anadlysis. (Roberts, Tr. 503-504).

Response to Finding No. 398:. Deny. Aetnasandyssof NTSP sefficiency clamsdid not

focus on NTSP physcians a dl because of problemswith Aetnd s own internd data. All Aetna
actudly did was compare Tarrant County physician performance to Metroplex physician performance.
See Response to Finding No. 397.

399. After itsexhaudive andyss, Aetna could not vaidate NTSP sdams of clinica efficiencies.
(Roberts, Tr. 504-505).

Response to Finding No. 399: Deny. Aetnasandyssof NTSP sefficiency clamsdid not

focus on NTSP physicians at dl because of problemswith Aetna s own interna data. All Aetna

actudly did was compare Tarrant County physician performance to Metroplex physician performance.
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Further, Aetna not vaidate or disprove NTSP sclams of dinicd efficiencies. See Response to Finding
No. 397.

400. Aenafound that NTSP s efficiency clamsfailed to account for numerous variables, including
severity of illness, age, sex, plan design, co-pays, co-insurance, and menta hedlth services. (Roberts,

Tr. 507, 505, 508-511).

Responseto Finding No. 400: Deny. Aetnanever asked NTSP to provide the underlying

datafor itsclams. Further, Aetnasandyssof NTSP s efficiency clamsdid not focuson NTSP
physicians at dl because of problems with Aetnasown internd data. All Aetna actudly did was
compare Tarrant County physician performance to Metroplex physician performance. See Response
to Finding No. 397.

401. Thelimited information NTSP provided to Aetna data derived from itsrisk contract with one
hedlth plan — PecifiCare, and it did not provide the underlying data. (Van Wagner, Tr. 1911-14;

Roberts, Tr. 507, 520-521, 578-89).

Responseto Finding No. 401: Admit first clause but deny second clause as incomplete and

mideading. Aetnanever asked NTSP to provide the underlying data for the PecifiCare risk contract.

See Responses to Findings Nos. 399-400.

402. NTSP never tried to cure the gapsin the data. (Roberts, Tr. 527).

Responseto Finding No. 402: Deny. The gaps were not in the evidence NTSP provided

to Aetna, but in Aetna’ s own interna data. NTSP had no way to cure Aetna sinterna data. (Roberts,
Tr. 560-61 (“Q. Can you answer my question? Werethe

gaps that you were talking about in response to Complaint counsdl the gapsin Aetnas own data?
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A. Correct. Q. Andisit correct to say that Aetna, because of problemswith its own data, was not

ableto run an andyss of NTSP physicians compared to other physicians? A. That is correct.”)).

403. Aetnabased business decisons on its evaluation of NTSP' sclaims. Had Aetnafound NTSP's
clamsto bevaid, Aetnawould have offered NTSP a higher rate. (Roberts, Tr. 506).

Response to Finding No. 403:. Deny. Aetnasandyssof NTSP sefficiency clamsdid not

focus on NTSP physicians at dl because of problemswith Aetna s own interna data. All Aetna
actudly did was compare Tarrant County physician performance to Metroplex physician performance.
See Response to Finding No. 397.

404. Aenawas confident initsfina evauation that there was no efficiencies judtification to pay
NTSP higher than market rates. (Roberts, Tr. 528).

Response to Finding No. 404: Deny. Aetnasandyssof NTSP sefficiency clamsdid not

focus on NTSP physcians a dl because of problemswith Aetnd s own internd data. All Aetna
actudly did was compare Tarrant County physician performance to Metroplex physician performance.

See Response to Finding No. 397.

405. Inevaduating NTSP sefficiency clams, Aetna used the best data that was availabletoit.
(Roberts, Tr. 581).
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Response to Finding No. 405: Deny. The datathat was used did not pertain specificdly to
NTSP. Aetndsanayssof NTSP sefficiency damsdid not focus on NTSP physicians at dl because
of problemswith Aetna’'s own internd data. All Aetnaactualy did was compare Tarrant County
physician performance to Metroplex physician performance. See Response to Finding No. 397.
NTSP had provided Aetnawith better data from its PacifiCare risk contract. (CX 616).
406. NTSP never gave Aetna data suggesting that NTSP performed a a higher leve than the
general community of Tarrant County physicians. (Roberts, Tr. 582, 513).

Response to Finding No. 406: Deny. NTSP provided Aetnawith its efficiency datafrom

the PacifiCare contract. (CX 616). NTSPisthe best performing group in the Metroplex. (Loveady,
Tr. 2657-59; 2665, 2668).

407. On other occasions Aetna has paid physicians a higher rate based on their performance.
(Roberts, Tr. 519-520).

Responseto Finding No. 407: Admit this satement was made.

408. NTSPregected Aetnd s proposa for a 10% fee increase for some speciaties solely because
the reimbursement methodology would not be gpplied to al of NTSP sphyscians. NTSP gave Aetha
no data indicating that the specidties not offered a 10% increase merited the increase. (Roberts, Tr.
523-524).

Response to Finding No. 408: Admit first sentence, but deny relevance to the disposition of

the issuesin this proceeding. NTSP exercised its right to refuse to ded on a payor offer that
discriminate against NTSP s participating physicians. (Roberts, Tr. 523-24; Van Wagner, Tr. 1771).
Deny second sentence. NTSP provided Aetna with data from its PacifiCare risk contract that

supported a 10% increase for all speciaties. (CX 616).
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409. On November 6, 2001, Aetnainformed NTSP that the data NTSP presented as a stand-alone
entity isnot “credible’ in actuaria terms. Aetna further informed NTSP that an andysis of its own data
did not support NTSP s conclusions. “In light of thisreview of our data, we can not identify sgnificant
management objectives that would require any adjustment to proposed fee schedule. Based on your
review of Aetna s proposa, the proposa produces an aggregate of 118% of Tarrant County Medicare
for the HMO plaform. We beieve Aetna s reimbursement proposd is fair and is consistent with our
overdl objectivesfor 2002.” (CX0501; Roberts, Tr. 502-503, 524-527).

Response to Finding No. 409: Admit quoted statement was made, but deny vdidity of

Aetnd s datements.. Aetna s andyss of NTSP s efficiency dams did not focus on NTSP physicians
a al because of problemswith Aetna’sown internd data. All Aetnaactudly did was compare Tarrant
County physician performance to Metroplex physician performance. See Response to Finding No.
399. Furthermore, Mr. Roberts testified he could not confirm or deny NTSP sclam. (Roberts, Tr.
502-03).

410. On November 7, NTSP replied that athough negotiations would proceed, “[t]o ask high
performing physicians to take pay cuts because others have not done as well will be adifficult sdll.”

NTSP dso noted that Aetna would meet with the NTSP Board. (CX0502).

Response to Finding No. 410: Deny, dthough the quoted statement is accurately quoted.

In CX 502, Dr. Van Wagner confirmed that Mr. M cGuinness would be meeting with the Board the
following week and outlined some of the questions that could be raised. CX 502 does not refer to
negotiations. (CX 502). Deny response to extent the proposed finding uses the term "negotiate”
differently than NTSP switnesses tedtified to. The term "negotiate” has various meanings, both
colloquid and legd, and any proposed finding should define that term consstent with testimony given.
See Response to Finding No. 53.

411.  On November 12, John McGuinness and David Roberts from Aetna attended a NTSP Board
meeting and addressed Aetna s proposd. Aetna offered an overall reimbursement average of 118%
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for the HMO product and 133% for the PPO contract. (CX0106). At that Board meeting, NTSP
proposed a compromise between the parties a arate level in the low 120s, which wasbelow NTSP's
offer of 125% but above to Aetna’ s offer of 118%. (Roberts, Tr. 537-539). At that same Board
meeting, NTSP informed Aetna that NTSP had collected signed powers of atorney from it members.
(Roberts, Tr. 540-541).

Responseto Finding No. 411:  Admit first and second sentence. Deny third sentence as

unsupported by sufficient evidence. Mr. Roberts tetified that 1 think the number was thrown out low
120s’ but when asked about the speaker’ sidentity replied, “I have noidea.” (Roberts, Tr. 539).
Further, the assertion that NTSP proposed a compromise is unsupported by the evidence. Deny fourth
sentence as unsupported by sufficient evidence. Mr. Roberts mentioned this comment while il
discussing the rate comment that he believes was made, but he had no ideawho made it or any other
details. (Roberts, Tr. 540-41 (*Q. Was there afollow-up comment about rates? A. The follow-up
comment was related to powers of attorney. Q. And what was that comment? A. The -- the
comment was you redlize that NTSP has powers of attorney, signed powers of attorney for its
members... Q. Who made the comment about powers of attorney, if you know? A. | don't know.”)).
Deny to extent the proposed finding uses the term"member” differently than NTSP s witnesses testified
to. Theterm "member" has various meanings, both colloquia and legd, and any proposed finding
should define that term consstent with the testimony given. See Response to Finding No. 8.

412. The NTSP Board derted the membership that the Aetna contract was under advisement.
(CX0106 at 3).
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Response to Finding No. 412: Deny. Although CX 106 might show that the Board
contemplated sending a Fax Alert, it does not support the conclusion that the NTSP Board sent out any
dert. Deny to extent the proposed finding uses the term"member” differently than NTSP s witnesses
tedtified to. The term "member" has various meanings, both colloquid and legd, and any proposed
finding should define that term consstent with the tesimony given. See Response to Finding No. 8.
413. After thisBoard meeting, NTSP did not distribute Aetna s offer to its physicians. (CX0503;
Roberts, Tr. 542-543).

Response to Finding No. 413:  Admit, but incomplete. NTSP did not have the authority to

digtribute Aetna’ s offer because it was below Board minimums.  (Frech, Tr. 1370; Van Wagner, Tr.
1642-43, 1776; Maness, Tr. 2079-80; Deas, Tr. 2433; CX1196 (Van Wagner, Dep. at 62-63);
CX1173 (Deas, Dep. at 73)).

414. On November 19, “The Board reviewed Aetna s latest proposal to NTSP. Dr. Van Wagner
reported that it was essentidly the same proposd which was less than the minimum that the membership

has messengered as acceptable. The Board discussed NTSP s next steps are to request that Dr.
Cheek and Blanford of Aetna meet with NTSP s Board to review their proposd.” (CX0107 at 2-3).

Responseto Finding No. 414: Admit substance. Deny to extent the proposed finding uses

the term”"member” differently than NTSP switnesses tedtified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term congistent with

the testimony given. See Response to Finding No. 8.

415. On December 3, Aetnawrote to NTSP informing it that NTSP' s current level of
reimbursement was not competitive and termination of the Aetna-NT SP agreement would be effective
on January, 31, 2002. (CX0640).
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Response to Finding No. 415:  Admit, but deny that NTSP s current leve of reimbursement

was not competitive. (Quirk, Tr. 348-49; Frech, Tr. 1390; Van Wagner, Tr. 1746; Grizzle, Tr. 959,

in camera; CX768, in camera; compare RX968 to RX24.021).

416. On December 7, 2001, NTSP informed its member physiciansthat Aetna s proposd fell
“below payment rates our members have messengered to NTSP as acceptable to continue
negotiations.” NTSP informed its members that they may contract directly with Aetna or request that
Aetnare-open negotiations with NTSP. (CX0643).

Response to Finding No. 416: Admit, but deny to extent the proposed finding uses the

term”"member” differently than NTSP switnesses testified to. The term "member” has various
meanings, both colloquid and legd, and any proposed finding should define that term congistent with

the testimony given. See Response to Finding No. 8.

IX.  NTSP'sCollective Fixing of Fee-for-Service Pricesis Unrelated to the Achievement of
Any Meaningful Efficiencies

417. NTSPengagesin certain utilization and qudity control effortsin connection with just two hedlth
plan agreements: its capitated contract with PacifiCare, and, to alesser extent, its HM O contract, but
not its PPO contract, with CIGNA, (Van Wagner, Tr. 1830-1854). Only with respect to the
PecifiCare contract do NTSP physicians share risk and a measure of integration capable of causing
materia professond cooperation, collaboration, and interdependence. See findings 56, 401.

Responseto Finding No. 417: Deny first sentence asincomplete. There are some utilization

and quality control effortsthat NTSP engagesin on dl its contracts. (Grizzle, Tr. 945-46, in camer a;
Van Wagner, Tr. 1532-33, 1604, 1789-90; Deas 2503-04, 2507; Lonergan, Tr. 2721-24; CX 1182;
RX3158; RX3159; RX 3160; RX 3176, in camera). Many of the utilization and medica management
techniques NTSP uses on its PeacifiCare and Cigna contracts could be used on dl contracts if the

payors would provide NTSP with data or delegate to NTSP the necessary responsibility. The payors
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have not done so. (Deas, Tr. 2434-35, 2510-15, 2517-18); (Casalino, Tr. 2869, 2939, 2909, 2912).
Deny second sentence as not supported by the proposed findings cited-that NTSP has only one risk
contract with PacifiCare (Finding No. 56) and that NTSP only provided Aetnawith data from the
PecifiCare contract (Finding No. 401). NTSP s current Cigna contract includes risk eements. PCP
capitation payments, a pay-for-performance provision, and awithhold provison. (Van Weagner, Tr.

1758-59, 1761). Further, NTSP denies both these proposed findings.

418. Of paticular importance, dthough NTSP has argued that some efficiencies spill over fromits
risk pand to its fee-for-service pand, price-fixing plainly would not be necessary to the accomplishment
of those claimed spill overs. (Deas, Tr. 2577 (asserted spilloversfrom NTSP srisk to fee-for-service
contracts are “completely unrelated” to NTSP s setting of minimum contract prices); CX1196 (Van
Wagner, 08.29.03 Dep. at 145-146) (asserting that NTSP s greater efficiency justified imposition of
higher prices, rather than fee minimums being necessary to achieve dlinicd integration). Frech, Tr.
1347-1351 (concluding that NTSP lacks need for collective negotiation of fee-for-service contracts,
and any soill-over is unrdated to setting of Board Minimums and joint negotiation. Also concluding that
price-fixing of non-risk contracts is not only unnecessary to any efficiency make them artificialy
attractive to physicians and reduce interest in risk contracting.)).

Response to Finding No. 418: Deny. Complaint Counsd makes alegd assertion, not a

proper proposed finding. Spillover occurs, NTSP does not engage in “price fixing.” NTSP addresses
the lega argumentsin its podt-trid briefing. See North Texas Specidty Physicians Pogt-Trid Brief.
Further, Dr. Deas testimony is mischaracterized and does not support this statement. (Dess, Tr. 2577
(“ Q. In other words, those benefits would flow even if NTSP did not set board minimums, correct?
A. Those are completely unrdated issuesin my mind. ... Q. Well, you just testified that they're
completdy unrdated issues, right? A. Thetwo thingsthat are unrdated is -- are price and the quality
of hedth care that derives out of clinica integration.”). Dr. Desstestified that NTSP spalling is

important to spillover. (Dess, Tr. 2577-78 (*Q. So you could -- you could achieve those benefits
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without -- irrespective of whether NTSP polled its members, for example, right? A. Not necessarily.
Q. Widl, youjus testified they're unrelated, right? A. In order to achieve the benefitsin a
contractud arrangement in afee-for-service setting, you have to provide the network that can achieve
those benefits”). Deny to extent the proposed finding uses the term”"member” differently than NTSP's
witnesses tedtified to. The term "member” has various meanings, both colloquid and legd, and any
proposed finding should define that term congstent with the testimony given. See Response to Finding
No. 8.

419. NTSP admitsthat its information systems do not include data for patients under its fee-for-
service contracts, (Van Wagner, Tr. 1837-1841; 1877; Deas, Tr. 2487- 2488); that NTSP cannot
identify physician utilization outliers within its fee-for-service pand, (Van Wagner, Tr. 1849-1850); and
that NTSP does not provide feedback to physicians concerning patient care under its fee-for-service

contracts. (Lonergan, Tr. 2722-2723).

Responseto Finding No. 419: Deny asincomplete. Cigna provides data for patients.

These utilization and medica management techniques could be used on dl contractsif the payors would
provide NTSP with data or delegate to NTSP the necessary responsibility. The payors have not done
s0. See Response to Finding No. 417.

420. NTSP further admitsthat NTSP s medica director has no responsibility for controlling costs for
patients under its fee-for-service contracts (Desas, Tr. 2553); that NTSP's medical management
committee does not eval uate the care of patients under NTSP s fee-for-service contracts (Dess, Tr.
2550-2551); and that NTSP' s hospital utilization management program does not apply to patients
under its non-risk contracts. (Van Wagner, Tr. 1837-1838).

Response to Finding No. 420: Admit, but incomplete. These utilization and medica

management techniques could be used on al contracts if the payors would provide NTSP with data or

delegate to NTSP the necessary responsibility. The payors have not done s0. See Response to
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Finding No. 417.

421. Dr. Lawrence Casdino, Complaint Counsd’s rebutta expert in physician organizations and
efficiencies, has assessed NTSP s efficiency-related clams. Dr. Casalino, who hasan M.S. in public
hedlth and a Ph.D. in hedlth services research (Casdlino, Tr. 2779-2780), formulated his opinion with
care and gpplied his unquestionable expertise with rigor. His opinions are entitled to subgtantial weight
and are uncontroverted by any other person with relevant expertise.

Responseto Finding No. 421: Thisalega assartion, not a proper statement of fact.

Further, NTSP denies this Satement. The statement is aso unsupported by any evidentiary cites, other
than a citation for Dr. Casdino’s education. NTSP addresses the relevant legal argumentsin its post-
trid briefing. See North Texas Specidty Physicians Pogt-Tria Brief and Post-Trid Reply Brief.
Further, Dr. Casalino’s opinions are irrelevant to this proceeding because heis generaly unfamiliar with
NTSP and the North Texas area. (Casdino, Tr. 2879-84) (“ The North Texas areais not an area that
[he o] familiar with.”). See Responseto Finding No. 20. Dr. Casalino’s opinions are also controverted
by many persons, including Respondent’ s expert, NTSP s executive director, and NTSP s president,
who isamedica doctor.

422. NTSPisnot clinicaly integrated for patients under its non-risk contracts. (Van Wagner, Tr.
1877; Casalino, Tr. 2877; Frech, Tr. 1351-1352). Even under its risk contracts NTSP has placed
greater emphasis on controlling costs than improving quality. (Casdino, Tr. 2808-2809, 2811).

Response to Finding No. 422:  Admit first sentence. Deny second sentence. NTSP

focuses on and does improve quality under itsrisk contracts. (Wilensky, Tr. 2204-05, 2161-62);
(Dess, Tr. 2452-53). NTSP has higher patient satisfaction and quality of care rating than other mgjor

Texas payors non-NTSP networks. (Van Wagner, Tr. 1612, 1614-16; RX 3182; RX 3183).

423. NTSP physicians who do not participate in NTSP' s shared risk contract are unlikely to learn
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and apply techniques to control costs and to improve quality that are developed or learned in the
context of that risk-sharing arrangement. (Casalino, Tr. 2859- 2860). See also, (Frech, Tr._1353-
1354). For an IPA to achieve sgnificant “ spillover” benefits from its shared-risk patients to its non-risk
patients, it would need to apply organized processes to its non-risk patients. (Casdino, Tr. 2864-
2865). 1PAs can implement some organized processes to improve qudity for patients under fee-for-
service contracts, (Casdino, Tr. 2870-2871), but NTSP has taken no collective action as an IPA, and
has initiated no organized processes, to improve qudity for patient under its fee-for-service contracts.
(Casdlino, Tr. 2816).

Response to Finding No. 423: Deny firg sentence. Thereis spillover from the risk pand

physicians to the non-risk physicians that participate in NTSP. (Wilensky, Tr. 2277; Lovelady, Tr.
2685-88). Deny second sentence and third sentence. NTSP does achieve spillover. (Maness, Tr.
1990-91, 2075-78; Wilensky, Tr. 2163-70, 2204-05; Dess, Tr. 2480-83, 2485-89; Lovelady, Tr.
2659-61). Dr. Casdino could not identify “asingle ingtance of agood risk technique which an NTSP
physician has used which he has not used in nonrisk treatment.” (Casdlino, Tr. 2888-89).
Furthermore, Dr. Casdlino has no experience in the Texas hedthcare market (Casalino, Tr. 2881-83).
Dr. Casdino’ s research and knowledge apply solely to the distinctive hedthcare market in Cdifornia
and are therefore irrdlevant to NTSP s activities. (Casaino, Tr. 2881-83). And, Dr. Casdino has
never observed NTSP or North Texas payor’s contracting patterns nor has he inquired as to which
payor contracts NTSP' s participating physicians enter. (Casaino, Tr. 2879-80) (Dr. Casdino testifies
that such information is outside the scope of hisreport). Finaly, Dr. Casdino has never beento an
NTSP meeting. (Casdlino, Tr. 2897).

424. NTSPis hindered in implementing organized processes for patients under non-risk contracts
because it lacks data for these patients. (Casalino, Tr. 2868-2869; Frech, Tr. 1352-1353). With
respect to its fee-for-service physicians and patients, NTSP does not operate or refer patients to any
disease management programs or patient registries which would improve hedth care qudity for patients

with specific, long-term conditions such as diabetes or congestive heart faillure. (Casdino, Tr. 2812-
2814; Van Wagner, Tr. 1834-1835). (Disease management programs typicaly include a nurse case
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manager who maintains regular contract with each patient; monitorsindices of each patient’s hedth;
ensures that each patient takes prescribed medications; directs each patient to specidist physicians, and
encourages each patient to participate in relevant patient education programs. (Casdino, Tr. 2812-
2813).

Response to Finding No. 424. Admit, but incomplete and irrelevant. NTSP lacks data for

the non-risk patients because the payors will not provide NTSP with this data. NTSP could operate
disease management programs and patient registries, but non-risk payors have not delegated to NTSP
the necessary responsibility. See Responseto Finding No. 417. Further, organized processes are not

necessary to control cost and improve quality. See Response to Finding No. 423.

425.  With respect to its fee-for-service physicians and patients, NTSP does not make effective use
of clinical guidelines and protocols to improve quality. NTSP does not require adherence to its clinica
guidelines and protocols. (Van Wagner, Tr. 1843-1844). Moreover, to be effective, clinical guideines
and protocols must be distributed in a manner to make them easily available to physicians, reminders
must be provided at the point of care to employ them; and physicians adherence to them must be
monitored. (Casalino, Tr. 2837- 2838, 2840). NTSP does not do these things. (Casalino, Tr. 2838-
2839; Van Wagner, Tr. 1843-1844). Moreover, NTSP sclinica guidelines and protocols tend to be
too lengthy to be effective to improve qudity, (Casdino, Tr. 2838- 2839), and it appearsin any event
that most of the clinical guiddines and protocols adopted by NTSP were not devel oped by NTSP
itsdlf, but rather by textbook authors and local hospitals. (Casalino, Tr. 2838-2839).

Response to Finding No. 425: Deny firg sentence. NTSP makesiits protocols and

guiddines available, and they are used in non-risk contracts. (Deas, Tr. 2503-04, 2507; Lonergan, Tr.
2721-24; CX 1182 (Johnson, Dep. at 40-41)). Admit second sentence as to non-risk contractsw, but
irrdlevant. NTSP recommends, but does not require physicians to follow protocols because of the
individualized nature of treating patients and because of potential medicad madpractice liabilitiesissues.
(Van Wagner, Tr. 1972-73). Deny third and fourth sentence. NTSP' sclinica guiddines and
protocols are easily available to physicianson NTSP swebste. (Van Wagner, Tr. 1539-41). These

guiddlines and protocols do not need to be provided at the point of care or their adherence monitored
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to be effective. (Dess, Tr. 2505-06). Deny fifth sentence asirrelevant and incomplete. NTSP
examines the thousands of guidelines available and determines which ones to adopt, which onesto
adapt into NTSP' s own guidelines, and on which topics NTSP needsto create a new guiddine. (Dess,
Tr. 2503-07). NTSP has developed over 100 protocols. (Van Wagner, Tr. 1543).

426. NTSP does not have an dectronic medical records system for its physicians patients, which

prevents it from implementing an effective reminder system for patient care at the point of care.
(Casalino, Tr. 2839).

Response to Finding No. 426: Deny asto risk contracts. Admit NTSP does not have a
full-blown electronic medica records system for non-risk contracts, but deny that NTSP has no such
system and deny relevance to the dispogition of the issuesin this proceeding. NTSP does utilize forms
of eectronic medical records, such as road maps that track the services rendered to a patient over
time. (Dess, Tr. 2568-69; CX 1195 (Van Wagner, Tr. 104-05)). This does not prevent an effective
reminder system and deny relevance of having areminder system to the digposition the issuesin this
proceeding. NTSP utilizesremindersin risk contracts. (Deas, Tr. 2518-19). Electronic medical
records and related reminder systems are organized processes that are not necessary to control cost
and improve qudity. See Responseto Finding No. 423.

427. NTSP does not engage in meaningful patient education. The patient education festures of its

web ste were created in 2004 and are largdly limited to links to other public web sites. (Casdino, Tr
2844-2848).

Response to Finding No. 427: Deny. NTSP does have meaningful patient information on
itswebsite. (Van Wagner, Tr. 1539-41; Deas, Tr. 2501). Further, NTSP's physicians and physician

groups aso provide meaningful patient education. (Desas, Tr. 2500-05; Lonergan, Tr. 2726).
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428. NTSP has not improved quaity by improving coordination of patient care between primary
care physcians and specidigts. (Casdino, Tr. 2848). NTSP' s coordination of primary care physcians
and specidigts has been hindered by the circumscribed participation of primary care physciansin
NTSP, (Casdino, Tr. 2848-2849, 2851-2852), the ineffectiveness of NTSP s Primary Care Council in
improving quaity, which meets only 2 to 4 times per year with attendance a its meetings averaging only
6 to 10, and provides little information about its activities to other NTSP physicians. (Casdino, Tr.
2850-2851).

Responseto Finding No. 428: Deny. NTSP s specidists and primary care physicians have

relationships and daily interactions that lead to better patient care. (Dess, Tr. 2469-70, 1530-32;
Loveady, Tr. 2685-86; Lonergan, Tr. 2720). NTSP has been active in soliciting the input of PCPs to
promote efficiency. (Lonergan, Tr. 2720). The Primary Care Council isinvolved and integrated into
the medica management process. (Dess, Tr. 2612). Furthermore, Dr. Casalino has no experiencein
the Texas hedlthcare market (Casalino, Tr. 2881-83). Dr. Casdlino’s research and knowledge apply
soldy to the digtinctive hedthcare market in Cdiforniaand are therefore irrdlevant to NTSP s activities.
(Casdino, Tr. 2881-83). Dr. Casdino is not an economist, and he admitsthat he is not an expert in
anayzing quantitative data. (Casdino, Tr. 2879; 2884-86).

429. Further, NTSP s gated god of enhancing teamwork among its physicians involves few
organized processes applicable to fee-for-service medicine. (Casalino, Tr. 2856-2857) NTSP s goal
of enhanced teamwork among its physiciansis hindered by the lack of pediatricians, obstetricians, and
cardiologistsin NTSP, forcing NTSP patients needing the services of these core specidties to seek

physicians outside NTSP. (Casdlino, Tr. 2854-2856; Frech, Tr. 1432).

Response to Finding No. 429: Deny firgt sentence. NTSP has an extensive array of

practices for enhancing effective teamwork. (Frech, Tr. 1410-11; Van Wagner, Tr. 1580; Maness, Tr.
2078-79; Wilensky, Tr. 2191-92; RX 3118 (Maness Report  85)). Other processes are not

necessary to control costs and improve quality. See Response to Finding No. 423. Deny second
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sentence as described by Casalino. NTSP has achieved clinical integration initsrisk contracts, even
though pediatricians, obstetricians, and cardiologists are not participating physicians. (Casalino, Tr.
2877). The evidence does not show that the lack of these specidistsin NTSP prevents effective

teamwork. (Lovelady, 2665, 2668; RX 3158; RX 3159; RX 3160; RX 3174).

X. The Testimony of Respondent’s Expertsis Not Entitled to Any Weight
A. Dr. Wilensky
430. Dr. Wilensky is expert in matters of nationa hedlth care policy. (Wilensky, Tr. 2155).

Response to Finding No. 430: Admit.

431. However, Dr. Wilensky has had little exposure to the workings of physician organizationsin
general and NTSP in particular, see findings 433-434; and has very limited familiarity with the rdlevant
facts of thiscase. See findings 432-434.

Responseto Finding No. 431: Deny. Thisalegd assertion, not a proper statement of fact.
The statement is a so unsupported by the evidence cited, which are proposed findings denied by
NTSP. Dr. Wilensky has had experience with and exposure to physician groupsin her work as the
Hedth Care Financing Adminigtrator (Wilensky, Tr. 2143-44), an gppointee to the Physician Payment
Review Commission (Wilensky, Tr. 2148-49), an appointee to the Medicare Payment Advisory
Commission (Wilensky, Tr. 2148-49), amember of the Board of Directors of a disease management
company (Wilensky, Tr. 2156-57), and amember of the Board of Directors of United Hedlth Group
(Wilensky, Tr. 2156), among other places. Dr. Wilensky testified that she had a*“comfortable
understanding of [NTSP 5] businessmode.” (Wilensky, 2158). To formulate her opinion in this case,
Dr. Wilensky had discussons with Dr. Van Wagner and other personsinvolved, including individud

physicians and the director of Gordian Medica Management, reviewed documentson NTSP's
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programs, read depositions, and attended at least one of NTSP' s meetings. (Wilensky, Tr. 2157-58,
2203). Thus, unlike Complaint Counsdl’s experts, Wilensky actudly conferred with NTSP personnel
about how NTSP works.

432.  Dr. Wilensky has sdlectively reviewed background materias in the evidentiary record and has
read or skimmed only some of the depositions taken. (Wilensky, Tr. 2157).

Response to Finding No. 432: Deny as mischaracterizing the evidence and deny relevance.
Dr. Wilensky conducted a sufficient review of the materidsin this case and was comfortable with her
understanding of NTSP sbusinessmode. See Response to Finding No. 431.
433.  She has acknowledged that she does not know or fully understand many details about how

NTSP and its physicians go about their business, (Wilensky, Tr. 2158); and that she isrelatively unclear
asto what NTSP does within the fee-for-service context. (Wilensky, Tr. 2199-2200).

Response to Finding No. 433: Deny asincomplete and deny reevance. Dr. Wilensky
tetified that she has a comfortable understanding of NTSP s business modd. (Wilensky, Tr. 2158).
In the fee-for-service context, Dr. Wilensky has knowledge of what payor offers NTSP considers and
the workings of the poll. (Wilensky, Tr. 2160-61). See also Response to Finding No. 431.

434. Inpaticular, Dr. Wilensky acknowledged that she does not know whether NTSP enrolls fee-
for-service patientsin its paliative care program, (Wilensky, Tr. 2200); whether NTSP enrolls fee-for-
service patients in any quality improvement-related program, (Wilensky, Tr. 2200); whether NTSP's
medica management committee discusses high acute cases among non-risk patients, (Wilensky, Tr.
2200); whether NTSP has any programs to manage prescription drug utilization, (Wilensky, Tr. 2201),
athough such controls are important to controlling overall medica costs (Wilensky, Tr. 2201); whether
NTSP sdisease registry program applies to non-risk patients, (Wilensky, Tr. 2202); and whether
NTSP seeks to limit its fee-for-service business to offers that activate a significant portion of itsrisk
pand. (Wilensky, Tr. 2159-2160).

Response to Finding No. 434:  Admit, but incomplete and deny relevance. Dr. Wilensky

has sufficient knowledge of NTSP to support her opinionsin this proceeding. See Response to Finding
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No. 431. Other witnessestestified as to those details. (Van Wagner, Tr. 1569-70), (Deas, Tr. 2550

59).

435.  Accordingly, Dr. Wilensky's opinionsin this matter cannot be accorded substantia weight.

Responseto Finding No. 435: Deny. Thisalegd assertion, not a proper statement of fact.

The statement is aso unsupported by any evidentiary cites. Dr. Wilensky is qudified to give her
opinion , and it should be accorded great weight. Dr. Wilensky was gppointed by President (G.H.W.)
Bush to be the Adminigtrator of the Hedlth Care Financing Adminigiration and oversaw the Medicare
and Medicaid programs from 1990 to 1992. She also served as a Presidentid advisor on hedlth care
issues and is one of the nation’ s top authoritiesin that area. See also Responses to Findings Nos. 430-
434,

B. Dr. Maness
436. Dr. Maness expertiseisinindudria organization in generd. (RX3119; Maness, Tr. 2107).
He lacks particularized expertise gpplicable to organization capitd or physician organizations. (Maness,
Tr. 2095-2098 (his publications are unrelated to organization capital or physician organizations); 1983-
1984 (expertise in other areas, not including organization capita or physician organizations)); and Dr.
Maness acknowledged on cross-examination that organization capita is not afield in which experts
have testified in court. (Maness, Tr. 2099 (nor is organization capital a“field of expertisg”); 2106 (nor
a“discipling’)).

Response to Finding No. 436: Admit first sentence. Deny second sentence. Organizationa

capita isapart of industria economics and a proper areafor expertise, and Dr. Maness has this
expertise. Dr. Maness tedtified that he was an expert is assessment and measurement of organizationa
capitd and that he has the ability and training to gpply these tools to the physician services market.
(Maness, Tr. 2106, 2108-09). Dr. Manessis familiar with the concepts and literature on organizationa

capital. Part of Dr. Maness's dissertation was on organization capital. (Maness, Tr. 2065). There
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have dso been studies vauing organizationa capital. (Maness, Tr. 2067-68). The fact that Dr.
Maness s publications are not specifically about these topics does not support the statement that Dr.
Maness has no expertise gpplicable to these topics. Organizationd capitd is a subject (like supply and
demand) discussed by economids, but isnot a“fidd” of economics.

437. Dr. Maness often was evasive or uncooperative during cross examination. This Court found it
necessary to strike Dr. Maness unrespongve testimony and instruct him to answer the questions posed
not fewer than 13 times. (Maness, Tr. 2108-2109; 2119; 2125-2127; 2252; 2260; 2261-2262;

2264, 2266-2267, 2282-2283; 2285-2286; 2301-2303; 2308-2309; 2315-2318.)

Response to Finding No. 437: Deny first sentence. Dr. Maness explained his answers or

why he could not answver Complaint Counsdl’ s oftentimes confusing and/or mideading questions.
Admit second sentence, but deny relevance to the disposition of the issuesin this proceeding. That the
Court required Dr. Maness to limit his explanations and comments on Complaint Counsdl’ s questions
does not affect the substance of histestimony.

438. Dr. Maness frequently testified that dternative answersto clearly relevant fact questions would
have absolutely no impact on his opinions or the intengity of them. See e.qg., findings 450, 456, 458,
459, 461, 463, 467, 473. (Maness, Tr. 2223; 2231-2237; 2266; 2309).

Response to Finding No. 438:. Deny. None of the questions cited hereisa*” clearly rdevant

fact question,” as supported by Maness' s answers to those questions, and the answers would have no
impact on the digposition of the issuesin this proceeding. Further, Dr. Maness s opinion aready
accounted for a number of those factors, and in those cases, there would be no “impact” since his
opinion aready accounted for them. See, e.g., Maness, Tr. 2232 (dready studied whether Fort Worth

area employers would subgtitute Arlington doctors); Maness, Tr. 2291-92 (aready considered which
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hedlth plans data NTSP had access to); Maness, Tr. 1988, 2225-26 (dready considered testimony of

hedlth plans).

439. Informulating his opinion in this matter, Dr. Maness often failed to gpply the care and rigor that
should characterize the work of an expert economist. See findings 440-474. See also, e.g., (Maness,
Tr. 2116-2117; 2131; 2220-2221; 2250-2251; 2294-2295; 2264-2265; 2274-2275; 2300-2301;
Maness, Tr. 2127-2130; 2218-2219; 2099; 2121-2123 (lack of independent verification); 2228
(failed to consder the possibility of sdection bias)).

Response to Finding No. 439: Deny. Dr. Maness applied the care and rigor of an expert

economist. See Responsesto Findings Nos. 436, 440. Complaint Counsal made no showing that Dr.
Maness s report was deficient under the standard of care typicaly used by industrid organization
economigsin thistype of andysis. (Maness, Tr. 1987-90). Unlike Complaint Counsd’s experts, Dr.
Maness actudly analyzed the possible relevant markets, entry, concentration, and other details of
compstition and performed data analyses. See Response to Finding No. 475.

440. Dr. Maness conducted only alimited document review in this matter. (Maness, Tr. 2215
2216).

Response to Finding No. 440: Deny. Dr. Maness received 75 3-inch binders and more

boxes full of documents. He reviewed 30-40% of these documents, and his staff reviewed more
documents. Dr. Maness aone dedicated 200-300 hours of work to this proceeding. In addition, Dr.
Maness reed the depositions and some trid testimony of NTSP gaff, individua physicians, and payors,
and he reviewed expert reports. (Maness, Tr. 1987-1990). Fr. Maness and his staff spent more time
on this matter than either of Complaint Counsel’ s experts. (Frech, Tr. 1357).

441.  In numerous instances, Dr. Manessrelied solely on statements of Van Wagner, a person

intimately associated with the challenged conduct and grestly interested in the outcome of this
proceeding, where means of independent confirmation were reasonably available. See finding 66. See
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(Maness, Tr. 2123-2124 (in general data discovery); 2125-2128 (whether Fort Worth NTSP hospitals
had recruited physicians); 2127-2128 (whether any Fort Worth employer generaly had recruited
physicians); 2128-2130 (whether any hedlth plan had recruited physicians to Fort Worth); 2321-2322
(information about coding practices of NTSP physicians); 2232-2234 (whether NTSP' s non-risk
business acts as an incubator for the risk-sharing pand)).

Response to Finding No. 441: Deny. Although there are instances where Dr. Maness

relied on the statements of Dr. Van Wagner, this was because she was the best source of the
information on the inner workings of NTSP sbusiness. See Wilensky, Tr. 2203-04. In many of these
ingtances, there were not other sources of information reasonably available. Information received from
Dr. Van Wagner was independently checked when possible. (Maness, Tr. 2124). Dr. Maness had
worked on another HealthCare matter in Texas and had information which he could use for this case.
(Maness, Tr. 2128-29; 2231).

442.  Dr. Manesstedtified that maintaining a common “core’ of physciansiskey to NTSP's
organization capitd; but he acknowledged on cross-examination that he did not know what he meant

by “core” (Maness, Tr. 2121-2124).

Response to Finding No. 442: Admit first clause, but deny second sentence as

mischaracterizing the tesimony. Dr. Maness testified that he did not know which physicians necessarily
were the “core,” not that he did not know what his opinion meant. He stated that NTSP must decide
which physicians make up the “core.” (Maness, Tr. 2122 (“1 don’t know who they consider to be
core physicians, what | know is they consider there to be core physicians.”)). Maness further
explained that the “ core” meant the important members of NTSP that cover enough speciadties and
have a good reputation with doctors so that NTSP could get enough participants in contracts to

preserve their efficiencies. (Maness, Tr. 2359).
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443.  Dr. Maness acknowledged on cross-examination that he never “ actudly consder[ed] whether
market power could be exercised if the Ft. Worth areawas a relevant market,” because he “never
considered Ft. Worth to be a possible relevant market.” (Maness, Tr. 2219).

Response to Finding No. 443. Admit that the statement was made, but deny asto

completeness and relevance. There was no reason to consider Fort Worth as a possible relevant
market because Complaint Counsdl did not posit arelevant market to be considered (Frech, Tr. 1393-
94), and Dr. Maness concluded that ardlevant market including locations in Tarrant County would be
a least aslarge as Ddlas and Tarrant Counties (Seg, e.g., Maness, Tr. 1999-2000). The Merger
Guiddines gate to start with the smallest feasible market and work out. Since Dr. Maness determined
that Tarrant County was not a feasible market, there no reason under the Merger Guidelines test to
determine whether Fort Worth (an even smdller areq) was afeasible market. (Maness, Tr. 1992-93,
2009-11).

444, Dr. Maness testified that he had gpplied the 5% test set out for market definition in the Merger
Guidelines; but he acknowledged on crass-examination that he never talked to hedth plans, employers,
brokers/consultants, or physicians, (Maness, Tr. 2224-2225), nor did he ask NTSP' s counsel to
propound relevant questions a any depositions. (Maness, Tr. 2237-

2238).

Responseto Finding No. 444. Admit that the statement was made, but deny asto

completeness and relevance. Dr. Maness properly used the hypothetical 5-10% price increase test in
the Merger Guiddinesin the same manner he used it in hiswork as an economist for the Federa Trade
Commisson. (Maness, Tr. 2224, 2350-51). Dr. Maness did not talk to the third parties listed in this
proposed finding, but he did read their deposition and trid testimony given under oath, including the
payors. (Maness, Tr. 2224-26). See also Response to Finding No. 440. Complaint Counsd only

asked Dr. Maness about propounding relevant questions at depositions after Dr. Maness pointed out
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that Complaint Counsdl’ s questions were not a proper use of the Merger Guiddinestest. (Maness, Tr.
2237-38 (“Q. You don't like the questions as | put them to those witnesses, correct? A. Yes. Q.
Youdontthink — A. Wdll, "like" isnot aword | would use. | don't think those questions are
particularly rlevant to get at the market definition test as espoused to -- as espoused in the merge
guidelines. Q. | gpologize, | didn't mean to speak over you. You had an opportunity to give the
questions that you would have found preferable to Mr. Huffman prior to his depostion of these same
people? A. | suppose | had the opportunity. | don't necessarily know when Mr. Huffman was
deposing individua people but yes, in generd, | would -- could have had input into the question.”)).
445,  Dr. Maness claimed to have “ actualy stud[ied] the question of whether Fort Worth area
employers would substitute” Arlington for Fort Worth doctors in response to a 5% relative price
increase; but he acknowledged on cross-examination that he conducted no “systematic” or “data’
andysis of the matter, nor did he ask any hedlth plan, employer, consultant, or broker about substitution

in response to relative priceincrease. (Maness, Tr. 2232-2233).

Response to Finding No. 445: Admit that the statement was made, but deny asto

completeness and relevance. Dr. Maness did not testify that he conducted no “ systematic” andysis.
Dr. Maness asked Complaint Counsdl if by systematic, he meant only data, and agreed that he had
done no data analyss. Among the matters Dr. Maness explicitly studied were subgtitutability of various
types of physicians and subgtitutability of physiciansin one part of a geographic areawith another.
(Maness, Tr. 1989-90). During these studies, Dr. Maness considered the record in this case with
regard to these issues (Maness, Tr. 2232), the Elzinga-Hogarty andysis (Maness, Tr. 2006-10), the
Merger Guiddinestest (Maness, Tr. 2010-11), and the literature and the Federa Trade Commission

and Department of Justice hedlth care hearings (Maness, Tr. 2013-14, 2016-18).
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446. Dr. Maness disregarded entirely and without adequate explanation hedth plans' testimony (see
e.g., testimony of Quirk, tesimony of Jagmin) relating to purchasers subgtitution in the event of a
relative price increase, (Maness, Tr. 2233-2237), athough he acknowledged on cross-examination that
when employed in the Bureau of Economics at the FTC he did not fed free to disregard purchaser
statements about subgtitutability at a 5% price increase. (Maness, Tr. 2225-2226).

Response to Finding No. 446. Deny. Dr. Maness explicitly sated that he did consider the

testimony, but he determined the questions and those answers to questions were not useful for purposes
of market determination. (Maness, Tr. 1988, 2225-27). Dr. Maness explained on cross-examination
that Complaint Counsd’ s questions posed to hedth plan representatives regarding subgtitutability were
not proper and relevant questions under the Merger Guiddinestest. See Response to Finding No. 444.
Under the Merger Guidelines, the test is not whether providers are needed in a particular locale but
whether a’5-10% hypothetica price increase would be undercut enough by surrounding providers or
others to make the increase unprofitable. The presence of other providers in suburbs and adjacent
areas to Fort Worth indicates any such increase would be undercut. (Maness, Tr. 1997-98; 2020-23)
447.  Dr. Maness used data obtained from NTSP regarding three physician practicesin support of
his opinions, athough he acknowledged on cross-examination that he did not know how the groups
were sdlected and never considered the possibility of selection bias. (Maness, Tr. 2227-2228).

Response to Finding No. 447: Admit that the statement was made , but deny asto

completeness and relevance. The three physician practices were those with the most readily available
data. (Maness, Tr. 2228). The data showed that dl three groups had uniform performance across
their risk and non-risk contracts. (Maness, Tr. 2077-78). With access to multiple sources of data that
were in agreement, the totaity of this data and information economic experts normally rely on supports
Dr. Maness'sopinion. (Maness, Tr. 2369-70). Complaint Counsd’ s experts presented no contrary

data.
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448. Dr. Maness tedtified that his assessment about ease of entry into physician service markets was
based on “literature in generd” and he a0 tedtified about his caculation of net inflow of physciansin
Tarrant County; but he acknowledged on cross-examination that he didn’t adjust his numbers for
population change, had no idea whether entrants were economicaly effective, had no idea how long
entry had been contemplated prior to any effective entry, had no information on scale of entry that
would have to “take place to defeat a small but significant nontransitory” price increase, and had not
considered entry with respect to Fort Worth, in particular, at al. (Maness, Tr. 2249-2251).

Responseto Finding No. 448: Admit that the Statements were made , but deny asto

completeness and relevance. Because Complaint Counsd did not posit arelevant market or do any
entry anadysisin this proceeding (Frech, Tr. 1393-94), Dr. Maness s entry analysis was appropriate.
Dr. Maness took into consideration the structural factors affecting entry and what entry had actudly
occurred when performing his entry anadlysis. Importantly, Dr. Maness considered these factors for
entry into Tarrant County, which encompassed Fort Worth. (Maness, Tr. 2351-52). Complaint
Counsdl never presented any data or expert anadysis to show the City of Fort Worth as being ardevant
market and never made any showing as to what the relevant product markets would be. (Frech, Tr.
1393-94, 1424-25). Complaint Counsdl, who has the burden of proof on relevant market, never made
any showing asto any of the factors which they contend now are significant. Complaint Counsel
presented no data asto entry.

449. Dr. Maness tedtified that he was “fuzzy” on whether NTSP communicates its minimum contract
pricesto its physicians, but inssted that it would not matter to hisandysis. (Maness, Tr. 2255-2256).

Response to Finding No. 449: Deny as misstating the testimony. Dr. Maness explained thet
NTSP communicated the poll resultsto its physicians, but was uncleer if this was the “ minimum contract
price’ to which Complaint Counsd was referring. (Maness, Tr. 2255-56). That NTSP communicated

the pall resultsto its physicians did not affect Dr. Maness s andysis because he had aready explained
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that the manner in which NTSP adminigters, collects, and summarizesit poll results makesit highly
unlikely that dissemination of the highly-aggregated poll results could be used by the physiciansto
coordinate pricing. (Maness, Tr. 2046-47).

450. Dr. Manesstedtified that he relied in formulating his opinion on datalandysisin PecifiCare
Southwest reports, but acknowledged on cross-examination that he lacked knowledge of how or why
the data was gathered by PacifiCare or whether the results were statigticaly sgnificant; none of this
undermined the “datain any manner, shape, or form. . . asabassfor [his] opinions.” (Maness, Tr.
2263-2265).

Response to Finding No. 450:  Admit that the statements were made, but deny asto

completeness and rlevance. The PacifiCare data used by Dr. Maness was rdliable and the kind of
information economists normally rely on. (Maness, Tr. 2356). A Pacificare representative also testified
that these reports were prepared by Peacificare in the usua course of business and were used by
Pecificare to monitor quality and medical management. No question of the reliability of this data has
ever beenraised. (Loveady, Tr. 2647-48, 2666, 2668). Sece also Response to Finding No. 447.
Complaint Counsel presented no statistical analyss asto this data

451. Dr. Maness tedtified that NTSP met or exceeded the scores of other physician organizations,
but acknowledged on cross-examination that he did not know whether purported superiority of NTSP
aong dinicd, service and adminidrative quaity measures resulted from anything NTSP did other than

judicious sdlection of member physicians. (Maness, Tr. 2316-2317).

Response to Finding No. 451:  Admit the statement in the first clause and deny the Statement

in the second clause as mischaracterizing the testimony and irrdlevant. Dr. Maness limited his answer to
only the datain RX 3129, not his testimony in general. (Maness, Tr. 2316). See Response to Finding

No. 447.
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452. Dr. Manesstedtified that comparative data reflecting lower NTSP physician cost per disease
episode was evidence of NTSP sreative efficiency; but he acknowledged on cross-examination that
he did not know what “disease episode’ meant in any given ingance or whether “disease episode’ had
acongstent meaning across hissample. (Maness, Tr. 2269).

Response to Finding No. 452: Admit the statement in the first cluase and deny the statement

in the second clause. Dr. Maness did not testify that “ disease episode” did not have a consistent
meaning across hissample. Dr. Maness acknowledged that at the time of the caculations, he did not
know the particular meaning of “disease episode,” but stated that because the cal culations were “per
disease episode,” questions arose as to the meaning of that term. (Maness, Tr. 2268-69). See also
Response to Finding No. 447.
453. Dr. Manesstedtified that he relied on United HedthCare data that “shows that generally
NTSP s physicians were below United' s overal average’ in some performance measures; but
he acknowledged on cross-examination that the datainvolved only 11 NTSP physicians (out of
about 275 in the non-risk only pand) and he did not know how or why the 11 were chosen,

who they were, or anything else about the report. (Maness, Tr. 2272-2276).

Responseto Finding No. 453: Admit the satement in thefirg clause. Admit the satements

in the subsequent clauses, but deny asincomplete. The doctors in the United HedthCare comparison
were chosen by United, not NTSP. (Maness, Tr. 2274-75). NTSP requested access to further data
from United, but was denied access. See Response to Finding No. 460. See also Response to
Finding No. 447.

454.  Dr. Maness asserted that there is a quaity spillover from NTSP srisk physicians to its non-risk
pand; but he acknowledged on cross-examination that he did not directly measure the quality of
NTSP s non-risk physicians. (Maness, Tr. 2207).

Responseto Finding No. 454: Admit the satement in thefirs dause. Admit the Satement

in the second clause, but deny as mideading and irrdlevant. The correct citation isto Maness, Tr.
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2277. Dr. Maness limits hisanswer to data. (Maness, Tr. 2277). Complaint Counsel made no
showing of how anyone, including their own experts, could make the quality comparison they were
asking about. Data was presented showing NTSP' s physicians to have superior performance as
compared to other physicians. See, e.g., RX 3130, RX 3133, RX 3134, RX 3158, RX 3159, RX
3160, RX 3162, RX 3167, RX 3173, RX 3174, RX 3176, in camera, RX 3177, RX 3178.

455.  Dr. Manesstedtified that in formulating his opinion he relied on the availability of “flet file’” data
to non-risk physicians, but acknowledged on cross-examination that he did nothing to assess the degree
to which non-risk doctors have sought to access the data and did not know whether even one non-risk

physician sought access to that data. (Maness, Tr. 2277-2278).

Responseto Finding No. 455: Admit the gatement in the first dause. Admit the satement

in the second clause, but deny asincomplete. The medica directors and others at NTSP who access
the flat file data perform andyses and draw conclusions which spill over to non-risk physicians.
Individua physicians do not need access to flat file data to benefit from the activitiesthat NTSP

engagesin reated to thisflat filedata. See, e.q., Deas, Tr. 2444-45.

456. Dr. Maness asserted that NTSP s efficiencies resulted in important part from teamwork,
including stable referra patterns, but he acknowledged on cross-examination that he did not
systematicaly sudy referrd patterns whether within NTSP or within any other IPA anywherein the
metroplex. (Maness, Tr. 2278-2279). He did not know whether NTSP requires in network referra
for risk or otherwise, (Maness, Tr. 2280-2281), or whether thereisa “stable core” or “ specific
cohort” of NTSP physciansthat participate in substantialy al contracts, and stated that the latter
information would “not necessarily” be relevant to his assertions about stable referrd patterns or
teamwork. (Maness, Tr. 2281-2282).

Response to Finding No. 456: Admit the Satement in the first dlause. Admit the subsequent

gatements but deny as mideading and incomplete. Dr. Maness limited his answer to not performing a

dataanalyss. (Maness, Tr. 2278-79). Hetestified he did have abasisfor concluding NTSP sreferrd

225



patterns are stable. (Maness, Tr. 2279-80). The literature and the individua physicians testimony was
that physicians learn referrd patterns on the risk side that spill over to the non-risk side. (Maness, Tr.
2076-77). Theincentivesin contracts aso support stable referral patterns. (Maness, Tr. 2168-69).
Dr. Wilensky aso came to the conclusion that the physicians had referra patterns that were likely to
transfer to the non-risk sde. (Wilensky, Tr. 2168-69). Complaint Counsd’s expert did not address

these issues.

457.  Dr. Maness acknowledged on cross-examination that knowledge of how many physician
outliers had been terminated or removed from NTSP potentidly would be relevant to hisinquiry, but
that he had no knowledge of that number and did not inquire into it. (Maness, Tr. 2288-2289).

Response to Finding No. 457: Admit, but deny asincomplete. Otherstestified asto outliers

and how they were handled within NTSP. (Desas, Tr. 2445-52, 2488-90, 97-99); (Van Wagner,

1503-07)

458. Dr. Maness tedtified that in formulating his opinion he “assumed” thet a mgority of NTSP
Medica Directors time was devoted to PacifiCare; but he acknowledged on cross-examination that he
did not know if that was true for a*“vast mgority” of Medica Directors time and thet it did not matter.
(Maness, Tr. 2293).

Response to Finding No. 458: Admit, but deny asincomplete. Dr. Maness agreed that
the medical directors work mainly on the Pacificare contract—he would not agree to Complaint

Counsd’ s characterization of a*“vast mgority,” which was unsupported by any evidentiary citetions

during questioning or in this proposed finding.

459.  Dr. Maness acknowledged on cross-examination that, when he formulated his opinion, hedid
not know if he understood that NTSP Committee and Section meetings “not infrequently have been
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cancelled for want of a quorum;” but he asserted that the information was “not even relevant” to his
opinion. (Maness, Tr. 2293-2294).

Response to Finding No. 459: Admit stlatements were made, but deny relevance. The

quotation “not even rdlevant” is actudly a portion of Complaint Counsdl’ s question to which Dir.
Maness replied, “No.” Those are not Dr. Maness swords. Otherstestified asto how NTSP
communicated information through the divisions and other mestings. (Dess, Tr. 2458-59), (Van

Wagner 1580-81).

460. Dr. Manesstedtified thet in formulating his opinion he relied on RX3129, which compared
NTSP s capitated PacifiCare contract physicians with non-risk sharing, non-NTSP physicians
(Maness, Tr. 2296); but on cross-examination, Dr. Maness acknowledged that he did not know
whether the age or severity of illness of patients was the same for each group and that he made no
effort to control for differencesin plan design. (Maness, Tr. 2304-2308).

Response to Finding No. 460: Admit the statement in thefirst clause. Deny the Satement in

the second clause as misstating the evidence. Dr. Manesstedtified that there were adequate controls
for age, severity of illness, and plan design reflected in RX 3129 due to the divison of patients by
Medicare and Commercia programs. (Maness, Tr. 2304-05). The data Dr. Maness used was
religble. (Maness, Tr. 2357; 2341-42). Further, this was the best data available in this proceeding.
NTSP requested access to payor databases, but the payors refused. (Maness, Tr. 2357). Complaint
Counsel had access to the same data and did not present any conflicting calculations. (Maness, Tr.

2343).
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461. Dr. Manesswas aware that many industry experts believe that valid comparisons can be made
only by accounting for such variables as age, severity of illness, plan design, and numerous others; but
on cross-examination, he asserted that this knowledge did not in the least undermine the vdidity or
utility of his concdusions from RX3129, nor would lack of gatistical sgnificance of the delta undermine
the vdidity or utility of hisconclusons. (Maness, Tr. 2309-2310; 2310-2313 (impeachment about his
understanding of need for demographic adjustment)).

Response to Finding No. 461. Deny as mischaracterizing the testimony. The “many

industry experts’ here was a hypothetica question by Complaint Counsd referring to the testimony of
one hedth plan representative. With that limitation, Dr. Maness did agree that there was no change to
histestimony. (Maness, Tr. 2309). See dso Response to Findings No. 460. Complaint counsel

presented none of its own caculationsto indicate any lack of datistical sgnificance. See Responseto

Finding No. 460. Dr. Maness was saitisfied that the datawas rdligble. (Maness, Tr. 2341).

462. But as Dr. Casdlino emphasized, the quantitative andyses that purport to addressNTSP' s
performance for controlling costs for patients under its fee-for-service contracts-and on which Dr.
Maness relied—do not provide a rdiable basis for reaching a conclusion on this question. (Casdino, Tr.
2816). Quantitative anayses that address an IPA’ s performance in controlling costs or improving
qudity cannot be relied upon unless patient populations are adjusted for “case mix,” that is, theillness
status of patients, (Casalino, Tr. 2827-2828), and none of NTSP' s data from PecifiCare on cost
control and quality improvement includes any adjustment for case mix (Casdlino, Tr. 2827-2829);
unlessthey include ether dl the IPA’s specidty physcians or arandom sample of the IPA’s specidty
physicians (which the Dr. Maness-sponsored studies did not include) (Casdino, Tr. 2827-2828); and
unlessthey include the total cost of patient care, not merely the number of procedures (as was the case
with some of Dr. Maness comparisons). (Casalino, Tr. 2827-2829).

Response to Finding No. 462: Deny asincomplete and mischaracterizing the testimony.

Dr. Casdino admits that he does not analyze numbers or generate anayses because heis not an expert
in running data. (Casdino, Tr. 2885-86). Additiondly, Dr. Casdino is not an economist. (Casdino,

Tr. 2879). Dr. Casdino does not have the expertise to make a concluson on the rdiability of the
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quantitative andysis. Further, none of Complaint Counsdl’ s experts presented a conflicting quantitative
analysis, despite access to al of the underlying data. (Maness, Tr. 2343, 2339-40). See also

Response to Finding No. 460.

463. On cross-examination, Dr. Maness acknowledged, regarding his reliance on RX3129, that he
could not explain how and why some year-to-year intra-group differences were much larger than the
between group differences that he deemed evidence of NTSP s rdative efficiency (Maness, Tr. 2376-
2381); but he asserted that, even if shown severd such ingtances, it would not shake his confidence in
hisreliance on RX3129. (Maness, Tr. 2381).

Response to Finding No. 463:. Deny asincomplete and irrdlevant. The datawas rdliable.
(Maness, Tr. 2341-42). See also Response to Finding No. 460. This statement isaso irrdevant
because the purpose of RX 3129 was to explain year-to-year intra-group variations. Even if there was
more variation across years than within yearsin some instances, it did not change Dr. Maness's
conclusions since that was not the purpose of the comparison. (Maness, Tr. 2071-74). Complaint
Counsd was inquiring as to one out of twelve data points. (Maness, Tr. 2341-42).

464. Dr. Maness did not study or even inquire about the degree of clinica integration of any other
metroplex 1PA, dthough he acknowledged that it could be an important thing to know. (Maness, Tr.

2316-2317).

Response to Finding No. 464:  Admit, but deny asincomplete and irrdlevant. The question

at issueisNTSP sbusiness model and how NTSP works. What other IPAs do has only an indirect
bearing, especidly in view of the fact that NTSP is the only risk-bearing IPA Hill [eft in the Metroplex
and isthe best -performing |PA as determined by the only payor which had enough data to make the

comparison. (Casdino, Tr. 2891; Loveady, Tr. 2657-59, 2665, 2668). Complaint Counsel’s expert
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did not study or inquire about the degree of dlinicd integration of any other Metroplex IPA. Casdino
admitted he has no experience in the Texas hedthcare market (Casalino, Tr. 2881-83).

465. Dr. Maness opined that NTSP s clinica protocols were a source of NTSP srelative efficiency,
but on cross-examination he acknowledged that, a the time he formulated his opinion, he did not know
whether the clinical protocols numbered 10 or 10,000 nor whether they were merely derivatives of
others work. (Maness, Tr. 2317-2318).

Responseto Finding No. 465: Admit the gatement in thefirst dause. Admit the satement

in the second clause, but deny as mideading and irrdlevant. The quantity or origins of the protocols are
irrdlevant. The relevant inquiry, and the one that Dr. Maness made, was whether NTSP took steps to
communicate and implement these clinica protocols. NTSP did so. See Response to Finding No.
425. Tegtimony from others established that NTSP developed over a hundred protocols and access to
more, including nationa standards, on its website. (Van Wagner, Tr. 1543-48).

466. Dr. Maness cited NTSP development and implementation of disease management programs as
evidence of NTSP sintegration/efficiency; but Dr. Maness evinced little understanding of the nature of

NTSP s pdliative care program, to which he referred illugtratively. (Maness, Tr. 2318-2320).

Response to Finding No. 466: Deny asdistorting testimony. Dr. Maness gave an

explanation of the paliative care program in response to Complaint Counsel’ s question. Complaint
Counsd then asked, “what if it werethe case...” and gave a different explanation. There was no
evidentiary support for the dternate explanation in the line of questioning or cited in this proposed
finding. Dr. Maness never said he did not understand NTSP s palliative care program. (Maness, Tr.
2319).

467. Dr. Maness lacked understanding about whether NTSP did any disease management outside of
the capitated PacifiCare contract context; but he testified that such understanding would not “influence .
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..intheleast” his opinion about the importance of NTSP's disease management. (Maness, Tr. 2318-
2321).

Response to Finding No. 467: Admit the Statements were made but deny as incomplete and

irrdevant. Dr. Maness testified that he did not understand specifically whether NTSP performed
disease management on other contracts, but that he was *not surprised” that they don’'t. Since he was
not assuming they did for purposes of his andysis, the understanding that they did not did not affect his
opinion. (Maness, Tr. 2319-20).

468. Dr. Maness cited NTSP monitoring of/aiding with physician coding practices asan NTSP

efficiency, but did not study coding practices of NTSP or other physicians nor did he consider
physicians persond incentives to code properly. (Maness, Tr. 2321-2322).

Response to Finding No. 468: Admit the statements but deny as incomplete testimony. Dr.
Maness did not conduct an independent study of coding practices, but he did consider and gather
information on coding practices in this proceeding. (Maness, Tr. 2321-22). Other witnesses testified
asto NTSP s efforts to monitor coding practices. (Van Wagner, Tr. 1531-35, 1566-67); (Dess, Tr.
2439-40, 2446-49).

469. Informulating hisopinion, Dr. Maness relied on RX 3130 which purports to show that NTSP's
capitated PacifiCare contract physicians tend to practice smilarly outside of that context; but he knew
nothing about the wellness or sickness of the patients served by the two groups of doctors compared
and he made no effort to control for severity of illness or age, or to normdize for differencesin plan

design. (Maness, Tr. 2324-2330).

Response to Finding No. 469: Deny. Dr. Maness testified that the data andysiswas

religble. (Maness, Tr. 2339). The purpose was to show comparisons between the plan design —
capitation and fee-for-service. (Van Wagner, Tr. 1802-03); (Maness, Tr. 23-29-30). Both data

points are for large HMO patient populations. (Van Wagner, Tr. 1532; Maness, Tr. 2339). Both
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involve NTSP physicians treating patients from the same generd area. Dr. Maness looked at further
adjustments, including age and sex of patients, but the further adjustments that were available did not
change the bottom-line result. (Maness, Tr. 1339-40). Complaint Counsdl had access to the same
databases and presented no conflicting calculations. (Maness, Tr. 2339-40). See also Response to
Finding No. 460.

470. Dr. Maness tedtified that NTSP enjoyed postive reputational effects with Fort Worth hedlth
plans, but when challenged on cross-examination, he knew that to be true only of PacifiCare. (Maness,

Tr. 2331-2332).

Responseto Finding No. 470: Admit the satements were made.

471. Dr. Manesstedtified that NTSP efficiencies were evidenced by NTSP srole in having
dangerous pharmaceutica's removed from the market; but when challenged on cross-examination, he
was only aware of NTSP srole with respect to the drug “Baycol.” (Maness, Tr. 2332).

Responseto Finding No. 471: Admit.

472. Dr. Manesstedtified that NTSP s non-risk pand of physicians was an incubator for its risk-
sharing pand; but he acknowledged on cross-examination that he did not study movement between
panels. (Maness, Tr. 2332-2333).

Responseto Finding No. 472: Admit the gatement in thefirst dause. Admit the satement

in the second clause but deny asincomplete. Dr. Maness tetified that he made his determination based
on information from severd places, and only that he did not systematicaly study movement between
panels. (Maness, Tr. 2332-33). Otherstegtified that NTSP s non-risk pand is an incubator for itsrisk

sharing pand. (Van Wagner, Tr. 1519).
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473. Dr. Manesstedtified that his opinion about incubation would not be influenced in any manner by
knowledge that “throughout NTSF s history some affiliate members of NTSP considered a great
benefit to be that they can enjoy NTSP s higher rates without taking any risk,” or that 75 or 80
physicians recently disassociated themsalves from NTSP rather than agree to accept risk at some point
inthe future. (Maness, Tr. 2335-2336).

Response to Finding No. 473:  Admit, but deny relevance. The fact that incubation does not

work for some physicians does not mean that incubation is not beneficia. Dr. Wilensky opined that
NTSP s business model tended to encourage risk contracting by physicians. (Wilensky, Tr. 2161-62,

2178-81, 2204-05).

474. Findly, Dr. Maness opinion is beied by the experience of the hedth plans. For example,
Aetna, responding to ordinary commercia incentives, believed it was “critical” to determine if NTSP's
efficiency clams were vaid to decide how it could best control its own cost and compete with other
hedth plans. (Roberts, Tr. 497). Had Aetnafound NTSP s efficiency clamsto be vaid, Aetnawould
have offered NTSP a higher rate to obtain the benefit of those efficiencies. (Roberts, Tr. 506). Aetna
reviewed the data N TSP presented regarding its efficiencies and found that it was not “credible’ in
actuaria terms. Aetnathen conducted afurther analysis of NTSP s efficiency clams using datafrom its
own extensve data base, (Roberts, Tr. 528, 581), but concluded that the data smply did not support
NTSP sassertions. (CX0501; Roberts, Tr 502-503; 504-505; 524-527).

Responseto Finding No. 474. Deny. The Aetnatestimony does not undermine the

conclusion of Dr. Maness, an expert in economics and industria organization, who conducted a study
of NTSP sdata. Aetnd s representative admitted that because of problemswith its own data, Aetna
was not able to evaluate NTSP s efficiency clams by comparing the performance of NTSP physicians
to other physicians. (Roberts, Tr. 560-61 (“Q. And isit correct to say that Aetna, because of
problems with its own data, was not able to run an analyss of NTSP physicians compared to other
physicians? A. That iscorrect.”)). What Aetnadid instead, and what this variable adjustment refers
to iscomparing al Aetna Tarrant County physiciansto al Aetna Metroplex physicians. (Roberts, Tr.

561 (“Q. Allright. Then what did Aetnado? A. It compared Tarrant County to the rest of our
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network, not just Dallas County. Q. Okay. Soit took Tarrant County to the -- what, the entire
metroplex servicearea? A. Yes. Q. Okay. And how many countiesisthat? A. Either full or
partia, 22 counties.”)). Aetnadid not focusits dataanalysson NTSP at all. (Roberts, Tr. 561-62
(“Q. Now, s0the andyssthat Aetnaran didn't focus at all on NTSP, isthat correct? A. That's
correct.”). Further, NTSP requested access to payors databases, including Aetna, but was refused

access. See Responseto Finding No. 447.

475.  Accordingly, Dr. Maness opinionsin this matter should not be accorded any weight.

Response to Finding No. 475: Deny. Complaint Counsel has disregarded most of Dr.

Maness s opinionsin its proposed findings of fact —including relevant geographic market, rlevant
product market, low barriersto entry, lack of market power, NTSP s behavior is unlikely to lessen
competition, NTSP s business mode cresates efficiencies, NTSP s efficiencies spill over fromrisk to
non-risk contracting, NTSP has organization capital and vauable teamwork skills, NTSP physicians
perform better than other physicians on risk and non-risk contracts, NTSP poll does not promote
coordinated pricing, and thereis no colluson amnong NTSP and its physicians.  Asto the sdlected
points addressed by Complaint Counsel in its proposed findings of fact, those criticiams generdly
concern issues tangentia to the main substance of the opinions and are not well-founded. See
Responses to Findings Nos. 436-474. Dr. ManessisaPh.D. economist. (Maness, Tr. 1982; RX
3119). He has worked for the Federa Trade Commission on hedlth care antitrust cases and on
physicians organization casesin the state of Texas. (Maness, Tr. 1983-84). He employed the same
methods as he used while at the Commission’s Bureau of Economics. (Maness, Tr. 1988-89). His

opinions deserve weight.  See Responses to Findings Nos. 436-474. Complaint Counsel had access to
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the same information and data as did Dr. Maness but chose not to present any data asto the findings
made by Dr. Maness. Furthermore, Complaint Counsdl’s assertion in the proposed finding is

unsupported by any evidentiary cites.

Xl.  ThePublicisInjured By NTSP’s Price-Fixing

476. Theimpact of NTSP price-fixing activity, even if only sometimes successful and then for limited
periods of time, is subgtantid. Relatively smdl increasesin fee-for-service prices trandate to large
additional costs that must be borne by purchasers. (Van Wagner, Tr. 1875-1876 (change from 125
percent of RBRV Sto 130 percent of RBRV' S can mean millions of dollars in additiona physician
reimbursement)).

Responseto Finding No. 476: Thisisalegd assertion, not a proper proposed finding.

Further, deny as not supported by any evidentiary cites, dthough parenthetical is accurate. Dr. Van
Wagner’ s testimony does not mention price-fixing or any impact on purchasers.

477.  Priceincreasesimmediatdy affect hedth plans and saf-insured benefits plans, Frech, Tr. 1341;
and fully-insured employer health plans are quickly affected—at the latest, when the hedth plan updates

the premium. (Frech, Tr. 1341).

Response to Finding No. 477: Deny as unsupported by sufficient testimony and proper

employer testimony. Frech’stestimony was in answer to the limited question, “Insofar, then, asyou
have been able to observe this price increase...” (Frech, Tr. 1341). Frech’s answer to that limited
guestion does not support this statement because Frech did not look at any cost datafor North Texas
or perform an analysis of cost increases. (Frech, Tr. 1416-17, 1421).

478. Thegeffect isthen fet by employers who can respond by increasing the co-payments, reducing
the scope of the plans, increasing plan premiums, and may lead some to withdraw their sponsorship of
hedth plans. (Jagmin Tr. 980; Frech, Tr. 1342). And the end result of higher prices for physician

sarvicesis higher costs to consumers and less availability of insurance for consumers. (Frech, Tr.
1342).
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Response to Finding No. 478. Deny as unsupported by sufficient testimony and proper

employer tesimony.

XI1.  Need for Relief
479. NTSP sactsand practices for and with its participating physicians have and will continue to
restrain trade unreasonably, hindering competition in the provision of physician servicesin the Fort

Worth area. See findings 105, 97-146, 476-478.

Response to Finding No. 479: Thisisalegd assartion, not a proper proposed finding.

Further, this statement is supported solely by proposed findings that NTSP denies. NTSP has not
restrained trade or hindered competition. Deny response to extent the proposed finding uses the term
"negotiate’ differently than NTSP s witnesses tedtified to. The term "negotiate” has various meanings,
both colloquid and legd, and any proposed finding should define that term cons stent with testimony

given. See Responseto Finding No. 53.  See Responsesto Findings Nos. 97-146, 476-78.
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