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INTRODUCTION AND SUMMARY OF ARGUMENT

Complaint Counsdl has staked its entire case on the Adminigirative Law Judge overlooking two
huge holes inits case — (1) the failure to prove actud colluson among or with physicians, and (2) the
fallure to address and prove what anticompetitive effects the actions of Respondent North Texas
Specidty Physicians (“NTSP’) had on competition among physiciansin the relevant markets.
Accordingly, Complaint Counsd’s casefalls, inter alia, on the centrd issues of congpiracy and
unreasonable restraint of trade.

Complaint Counsd seemsto argue that NTSP isa“walking conspiracy.” But that argument
conflicts directly with the Fifth Circuit' s decison in Viazis v. American Ass' n of Orthodontists.?

Complaint Counsel purports to base its case on the Commisson’sdecison in In re Polygram
Holding, Inc.,2 which is now on apped to the D.C. Circuit. Polygram comesinto play, however, only
after colluson has been proven and, consistent with the Supreme Court’s decison in California
Dental Ass nv. FTC,2 il requires, in astuation like NTSP's, proof of actua anticompetitive effects
in ardevant market. Complaint Counsel has proven neither colluson nor anticompetitive effect ina
relevant market in this case.

Complaint Counsdl must try to establish liability under some form of rule-of-reason andysis*

1 314 F.2d 758, 764 (5th Cir. 2002).

2 Docket No. 9298 (July 24, 2003).

8 526 U.S. 756 (1999).

4 Although Complaint Counsel suggests aper seapproach as mentioned in the Commission’s Polygram
decision, the Commission has now abandoned that approach in the Polygram appeal in favor of “an abbreviated rule

of reason analysis.” See Final Brief for the Respondent Federal Trade Commission at 14, Polygram Holding, Inc. v.
FTC, No. 03-1293 (D.C. Cir. 2003).



but has chosen to duck the issue for obvious reasons. Becauise NTSP s conduct “ might plausibly be
thought to have anet procomptitive effect, or possibly no effect a al on competition,” a quick-look
rule of reason approach does not apply.®> And Complaint Counsd has not (and cannot) prove liability
under any approach,® much less afull rule-of-reason analys's, because — among other things —
Complaint Counsdl’s economist admits that he has not defined any relevant market in this case.

In sum, Complaint Counsd cannot carry its burden of proof to establish ligbility under any
theory — because there is no proof of actua colluson and because Complaint Counsdl has not proven
actua anticompetitive effectsin arelevant market.

In addition to rgjecting Complaint Counsdl’ s liability theories based on the per se rule and
Polygram, the Adminigrative Law Judge should dso rgect Complaint Counsd’ sinvitation to andyze
NTSP s documents in avacuum outside their proper context. During the ten days of hearingsin this
matter, NTSP introduced exhibits and dicited testimony from numerous witnesses, including the
payors representatives, about the proper context of the communications among NTSP, the payors,
participating physcians, and patients (like the City of Fort Worth's employees). Despite dl that
evidence — about how NTSP has reported the payors to regulators for improper contracting activities,
about how those regulators agreed with NTSP and fined the payors millions of dollars, about how

Texas law gives physcians aright to communicate with patients about network adequacy issues and

®  Cal. Dental, 526 U.S. a 771.
5 Infact, the failure to define any relevant market also undermines Complaint Counsel’s ability to rely on the
per serule. See Bogan v. Hodgkins, 166 F.3d 509, 515 (2d Cir. 1999) (“ The categories of per seillegal practicesare an
approximation, a shortcut to reach conduct that courts can safely assume would surely have an anticompetitive

effect. Thus, it isan element of a per secase to describe the relevant market in which we may presume the
anticompetitive effect would occur.”); Double D Spotting Serv., Inc. v. Supervalu, Inc., 136 F.3d 554, 558-59 (8th Cir.
1998) (“Thus, aplaintiff alleging a horizontal restraint must at least define the market and its participants, which, for
reasons discussed below, Double D hasfailed to do.”); Goss v. Mem'| Hosp. Sys., 789 F.2d 353, 355-56 (5th Cir. 1986)
(finding that per serule cannot apply to group boycott unless plaintiff shows market power).

2



compensation rates, and about how NTSP was involved in litigation with the payors or entities closdy
related to them, just to name afew — Complaint Counsel continues to incorrectly suggest that those
communications cregte antitrugt liahility.

The most egregious example of Complaint Counsel ignoring what transpired during the ten days
of hearingsis the continued suggestion that NTSP acted improperly by meeting and communicating with
the City of Fort Worth.” On May 3, 2004, Complaint Counsdl expresdy tipulated to the physicians
right to discuss contractua issues with the City of Fort Worth:

MR. BLOOM: We're not contesting theright of a
physician to complain or to notify patients about its
compensation arrangements, yes, Your Honor.
MR. HUFFMAN: I'll accept that stipulation.
JUDGE CHAPPELL: Y ou withdraw the question?
MR. HUFFMAN: | do.
JUDGE CHAPPELL: With that, move dong. The Stipulation
is accepted by the Court.®
Complaint Counsdl’ s continued reliance on communications with the City of Fort Worth to establish
ligbility is, therefore, disingenuous (at best) and mideading (at worst).
For the reasons discussed below and in NTSP s Post-Triad Brief, Complaint Counsdl’s entire

case should be dismissed.

7 CPF 182-203, 206-08; Post-Trial Complaint Counsel’s Brief at 18-21.

8 Tr. 1149-50 (emphasis added).



.
ARGUMENT AND AUTHORITIES
A. Complaint Counsel hasnot proven that the FTC Act appliesto NTSP.

Complaint Counsel has not carried its burden to prove jurisdiction over NTSP.® Firdt, without
citing to any authority whatsoever, Complaint Counsd suggests that the participating physicians are
“‘members in the common sense, generally accepted usage of that word.”*® But Texas law makes it
clear that NTSP legdly is amemberless organization.** Accordingly, NTSP does not fit within the FTC
Act’s definition of “corporation” and fals outsde its jurisdiction.?

Second, Complaint Counsel has not proven that a substantia part of NTSP' s activities provide
pecuniary benefits to participating physicians. Complaint Counsd ignores NTSP' s non-profit status'®
and fails to recognize the important distinction between risk contracts and non-risk contracts. NTSP's
primary function isto enter into risk contracts,* and, while those do provide income to NTSP, they are
not the subject of this proceeding and areirrelevant for jurisdictiona purposes®® Conversaly, NTSP

cannot enter into any non-risk contracts on its participating physicians behdf; the physcians decide

®  See Community Blood Bank v. FTC, 405 F.2d 1011, 1015 (8th Cir. 1969) (stating that Commission bears the
burden to establish itsjurisdiction). NTSP addresses the jurisdictional argumentsin more detail in its Post-Trial Brief
at 33-39.

10 CcC'sPost-Tria Brief at 54.

1 See TEX. Occ. CODE ANN. § 162.001 (Vernon 2004).

12 $e15U.S.C. § 44 (defining “ corporation” as “any company, trust, so-called Massachusetts trust, or
association, incorporated or unincorporated, which is organized to carry on business for its own profit or that of its

members’ (emphasis added)).
13 SeeTEX. REV. CIV. STAT. ANN. Art. 1396-1.02(A)(6).
4 RPF 4; Response to CPF 6.

5 Tr.12 (“In afew instances, NTSP members have shared actuarial risk with one another. Those instances,

your honor, are not the subject of this suit.”).



independently whether to enter into a contract with a hedth plan and whether to do so through NTSP
or another avenue.’® Complaint Counsd aso challenges aleged refusas to ded by NTSP, but such a
refusal cannot provide a pecuniary benefit to any participating physcians.

Complaint Counsd dso has not shown that NTSP s activities satisfy the commerce requirement
of the FTC Act. Any unilaterd refusal to ded by NTSP would not qudify as “commerce among the
severd states.”*” Complaint Counsdl improperly focuses on conduct by participating physicians rather
than NTSP the entity.*® Complaint Counsd’ s rdliance on dlegations of “collective price negotiations’®
fails because there is no evidence of any colluson involving physcians. Complaint Counsd then triesto
rely on NTSP's contacts with “nationd insurers’ that are “doing businessin the Fort Worth area,”?
even though NTSP dedls only with Texas subsdiaries, located in Texas, and no evidence shows any
impact NTSP has on the interstate commerce of an insurer, rather than an insurer engaged in interdate
commerce.?r Complaint Counsd suggests that NTSP's conduct impacted “nationa and multinational
corporations, with local operationsin Fort Worth.”?? But no evidence supports these dlaims. The
Adminigrative Law Judge sustained NTSP s objections to any such evidence because Complaint

Counsd failed to call any of those corporations as awitness?3

* RPF 137-38, 159-62, 267, 271-76.

7 15U.S.C. §844-45.

18 Se CC'sPost-Trial Brief at 67-68.

1 CC'sPost-Trial Brief at 67.

2 CC'sPost-Tria Brief at 67.

2L Pagev. Work, 290 F.2d 323, 330 (9th Cir. 1961).
2 CC'sPost-Tria Brief at 67.

2 Tr. 477-80.



B. Complaint Counsd cannot establish liability under any conceivable theory.

1 Thefailureto prove colluson among physicians dooms Complaint Counsd’s
case under any theory.

To establish ligbility under Section 5 of the FTC Act, Complaint Counsel must prove at least
three things: (1) that a contract, combination, or conspiracy exists among two or more separate entities
that are subject to the antitrust law; (2) that trade has been unreasonably restrained; and (3) that the
acts or practices are in or affecting interstate or foreign commerce* In this case, Complaint Counsdl
admittedly cannot prove direct collusion among otherwise competing physicians® All Complaint
Counsd has shown is circumstantia evidence consstent with independent action and lawful
competition.?

Purporting to rely on a Third Circuit decision from 1994, Complaint Counsd claimsthat NTSP,
by definition, is a combination of competitors that “automatically” the combination requirementsof § 1
of the Sherman Act.”?” But Complaint Counsdl has mis-cited that case because the court in Alvord-
Polk expresdy declined to find that atrade association, in and of itsdf, eliminated the need to prove a
contract, combination, or conspiracy in a Section 1 case;

We believe that the Hydrolevel rule that an association’s
economic power may judtify its being held liable for the actions of its
agents cannot be extended to defeat the “concerted action” requirement
of section 1. Imposing liability on an association, aswedidin

Weiss, does not abolish or diminish thefirst element of section 1
liability; it merely recognizes that a group of competitors with a unity

2 FTCv. Super. Ct. Trial Lawyers Ass'n, 493 U.S. 411, 414 n.1, 422 (1990).
% RPF 150-58, 160, 162.
% NTSP'sPost-Tria Brief at 18-30.

27 CC'sPost-Tria Brief at 52 (citing Alvord-Polk, Inc. v. Schumacher & Co., 37 F.3d 996, 1009 n.11 (3d Cir.
1994)).



of purpose are engaged in concerted action, whether or not they act

under one name. Aswe explained in Nanavati, in the absence of a

Co-conspirator, an association’ s actions satisfy the concerted

action requirement only when taken in a group capacity.?®
Instead of citing to this portion of the Third Circuit' s andys's, Complaint Counsdl ingteed citesto a
parenthetical in footnote 11 of Alvord-Polk, which contains a quote from a twenty-four-year-old article
published in the Antitrust Law Journal, which is hardly binding authority.?® Complaint Counsd aso
does not cite to the section of the Third Circuit opinion which upheld summary judgment “ because
plaintiffs evidence tends to show only an opportunity to conspire, not an agreement to do s0."*° The
Court went on to discuss how the defendant’ s actions in foregoing an opportunity that would have
disrupted its deder network did not create an inference of collusion with the dedlers®

In fact, Fifth Circuit decisons, not a Third Circuit footnote citing some article from the

Antitrust Law Journal, govern this case because the acts and omissions a issue occurred in Texas.®

The Fifth Circuit ruled in 2002 that it isimproper to presume that trade or professona associaions

automaticaly satisfy Section 1's “contract, combination, or conspiracy” element:

2 Alvord-Polk, 37 F.3d at 1009 (emphasis added).

2 gee Alvord-Polk, 37 F.3d at 1009 n.11 (citing Stephanie W. Kanwit, FTC Enforcement Efforts Involving
Trade and Professional Associations, 46 ANTITRUST L.J. 640, 640 (1977) (“Because trade associations are, by
definition, organizations of competitors, they automatically satisfy the combination requirements of § 1 of the
Sherman Act.”)).

%0 37F.3dat 1013.

81 see Alvord-Polk, 37 F.3d at 1014 (“It is simple syllogistic reasoning that if FSC was aware that most of its
dealers were conventional retailers, and believed that its products sold better in the conventional setting, it would
conclude that it was in its economic interests to keep the conventiona retailers satisfied. That FSC may have
foregone some short-term opportunity for sales to 800-number deal ers does not suffice to show it acted contrary to
its self-interests when its actions clearly would benefit it economically in the long term.”).

% %e15U.S.C. §45(c) (“Any person, partnership, or corporation required by an order of the Commission to

cease and desist from using any method of competition or act or practice may obtain areview of such order in the
court of appeals of the United States, within any circuit where the method of competition or the act or practicein
question was used or where such person, partnership, or corporation resides or carries on business. . . .").

7



Despite the fact that “[g] trade association by its nature involves

collective action by competitory ] . . . [it] is not by its nature a‘waking

conspiracy’, its every denid of some benefit amounting to an

unreasonable restraint of trade.”*
Based on Viazs, acase that isnot cited at all in Complaint Counsel’ s e ghty-one-page pogt-tria brief,
Complaint Counsd must actudly prove — and cannot automaticaly presume — the existence of a
collusive contract, combination, or conspiracy. Because the undisputed evidence shows that there has
been no collusion among physcians, Complaint Counsel cannot satisfy an essentid element of ligbility

under Section 5 — i.e., a contract, combination, or conspiracy — under any conceivable theory.*

2. Even if Complaint Counsal could prove collusion, it cannot establish liability
under theper seruleor Polygram.

Complaint Counsdl basesits entire case on two distinct theories of antitrust liability: (1) the per
serule; and (2) the “inherently suspect,” burden-shifting approach now on apped in Polygram.®
Neither theory supports ligbility here.

a. NTSP’s conduct isnot per se unlawful.

Asdiscussed above, in earlier briefing, and during the ten days of hearings, Complaint Counsel

has submitted no direct evidence of colluson, and no circumstantial evidence which isinconsistent with

independent action and lawful competition. Instead, Complaint Counsel bases its per se argument on

3 \Viazs, 314 F.2d at 764 (quoting Consol. Metal Prods., Inc. v. Am. Petroleum Inst., 846 F.2d 284, 293-94 (5th
Cir. 1988)).

3 Complaint Counsel also cannot argue that an attempt to conspire satisfies the first element of a Section 5
violation because the Fifth Circuit does not allow “attempt” asavalid claim under Section 1 of the Sherman Act.
See U.S v. Am. Airlines, Inc., 743 F.2d 1114, 1119 (5th Cir. 1984) (“In sum, our decision that the government has
stated a claim does not add attempt to violations of Section 1 of the Sherman Act . . ..”). The Commission relieson
Sherman Act law when deciding cases alleging unfair competition under Section 5. See Cal. Dental, 526 U.S. at 763
n.3 (stating that “the Commission relied upon Sherman Act law in adjudicating this case”).

% CC’sPost-Tria Brief at 63 (“Accordingly, we respectfully urge Your Honor to treat NTSP' s restraints of
trade as per seillegal or, at least, inherently suspect, requiring NTSP to put forth plausible and cognizable
justifications.”).



five types of unilateral conduct by NTSP: (1) “polling and disseminating averaged price data on future
prices, and collectively setting and sharing minimum contract prices based thereon”; (2) “negotiating
prices with hedth plans on behdf of” physcians; (3) “collecting powers of atorney from” physicians,
(4) “campaigning among” physcians “to press employers to assst NTSP in negotiating higher physcian
fees with hedth plans’; and (5) “threatening to terminate and terminating existing contracts with hedth
plans.”*® None of this conduct, even if true, can support per se lichility.
Inlooking at each dleged type of conduct, Complaint Counsel’ s expert will be quoted asto the
adlegation, and the alegation will then be further discussed.
Q. Let'sturntothepoll. It'scorrect, isit not, that the people who respond to the
poll do not know the responses by any other responder?
A. Thepoll doesn't -- & least not through the pall. | mean, the polling system itsdlf is
not going to tell them what specific other respondent said.®
With respect to the poll, NTSP adopted the poll based on its spillover-enhancing business
model and concern about limiting expenditure of scarce resources on contracts that would not interest a
significant number of participating physicians® The confidentia poll results, which are never shared
with any other physician or NTSP board member,* present only the mean/mediarymode of the Risk
Pandl’ s responses about HMO and PPO contract rates that each individua physician would accept

through NTSP.*° Because the poll reports only the mean, median, and mode of al of the responses, it

isimpossible for a physician to know whether any other specific physician or speciaty responded and,

% CC'sPost-Tria Brief at 60-61.
57 Frech, Tr. 1436.

% RPF 121, 124-26, 164-65.

% RPF 133, 136, 150-51, 159.

9 RPF 140.



if o, what that response was** In fact, only alimited number of physicians respond to the poll.*? And,
as even Complaint Counsdl’ s economist admits, many physicians deviate from their own responses and
contract with payors at rates below the mean/median/mode.** At the end of the day, each physician or
physician group makesits own decision whether to accept or reject participating in a payor offer
through NTSP.# A physician interested in a payor offer can participate through NTSP, can contract
directly with a payor, or can participate through another entity; NTSP' s poll does not force a physician
to contract in a particular manner.”® Indeed, the undisputed record evidence shows that physicians
congder severd factors when deciding individualy to contract with a payor and that the poll results do
not impact their decisions.

Q. Haveyou ever seen any ingtance in which NTSP has gone to a payor to talk

about a price that was above its minimum?

A. No, hadn't seen that.*’

Q. Isntit correct that you have no knowledge of any doctor-to-doctor agreement

not to participate in a payor offer?

A. That's correct.

Q. Isntitdso correct that you have no knowledge of adoctor ever agreeing with

any other doctor to turn down a payor offer?

A. Yes, | don't -- | have no knowledge of such agreement.*®

Q. Isntittruethat you have no knowledge of any doctor that refused to pay —to --

4 RPF 130-133, 136, 150-51.

42 RPF 129, 135.

3 RPF 286.

“  RPF 155, 161, 284, 286.

% See eg., RPF 137-39, 160-61, 267.
% RPF 161, 286.

47 Frech, Tr. 1370.

4 Frech, Tr. 1365.

10



isnt it true that you have no knowledge of any doctor that refused to participatein a
contract offer by a payor because of a PPA?
A. That'strue

Q. Haveyou found any doctor in dl of your work that adhered to the NTSP board
minimum when it came time for him to individualy contract?
A. | hadn't seen evidence that would bear on that.®

Q. Haveyou ever seen any ingtance in which NTSP has gone to a payor to talk
about a price that was above its minimum?
A. No, hadn't seen that.>

The evidence shows that NTSP does not negotiate prices on non-risk contracts. Instead,

NTSP usesthe poll to set itsown internd threshold levelsfor NTSP s being involved in non-risk HMO

and PPO offers. If apayor wants to activate NTSP, the payor can do so by offering rates that meet

those thresholds; if the payor does not want to do o, the payor can then contract directly with

participating physicians or through entities besides NTSP.>? The evidence shows that each physician or

physician group makes its own independent decision whether to accept or reject an offer messengered

by NTSP, and each physician or physician group also can and does contract with payors directly or

through other IPAs> In other words, even if Complaint Counsel could prove that NTSP negotiates

prices (and it does not), NTSP cannot bind the physicians to those prices — which is consstent with

thelack of direct or circumstantia evidence of collusion discussed above.

Complaint Counsdl’ s gpparent theory borders on the ludicrous — if NTSP decides to participate

49

51

52

53

Frech, Tr. 1368.

Frech, Tr. 1372-73.
Frech, Tr. 1370.

RPF 267-69, 271-76.
RPF 155, 161, 284, 286.

RPF 267, 271-76.

11



in apayor offer and physicians dso choose to participate, that is a price-fixing agreement. If that were
true, every time an association chose to cooperate with abank card company or travel company in
sending out offers to the association’s members, that would be a collective boycott of the less attractive
offersthat were not sent and a price-fixing agreement as to the one that was sent.

Q. Istit dsotruethat you have no knowledge of any doctor who turned down a

contractua offer from apayor in deference to a power of atorney?

A. | have no knowledge of an individua doctor who did that.®

Complaint Counsd totdly ignores virtudly dl of the important record evidence regarding the

powers of atorney. Despite filing an eighty-one-page brief, Complaint Counsel never mentions the key
language in the powers of attorney that expresdy limit their gpplication to “any lawful manner.”®
Complaint Counsd continues to harp on the powers of atorney as abassfor per se ligbility and makes
at least three false gatementsin its post-trid brief that ignore the powers of attorney’s plain language.’
Complaint Counsel dso ignores the following criticd facts: (1) some payors require powers of attorney
when deding with IPAs® (2) the powers of atorney were used in non-binding negotiations of non-
economic terms or were unrelated to any negotiations;> (3) no participating physician rgjected a non-

risk payor offer based on a power of atorney;® (4) the powers of attorney did not prevent

*  Frech, Tr. 1368-69.

% RPF 149 (emphasis added).

57 CC’sPost-Trial Brief at 8 (“In addition to the Participation Agreement, at various times, NTSP has collected
‘powers of attorney’ from its member physicians, giving NTSP the right to negotiate contract terms— including price
terms— on behalf of those members.”), 11-12 (* Subsequently, that threat was underscored by NTSP’ s amassing of
some 180 powers of attorney from its member physicians, authorizing NTSP to act for those membersin all
transactions relating to MSM and to represent its member physicians in any negotiations with Aetna, regarding any
term.” (emphasisin original)), 16 (“ The powers of attorney were not limited to non-economic terms.”).

*®  RPF148.

*®  RPF 149.

80 RPF 156.

12



participating physicians from making independent decisions on payor contracts;®* (5) the powers of
attorney did not commit a physician to accept or rgject an offer;®? and (6) in a least one case, the
powers of attorney were never delivered to the payor or used.®®
Q. Wereyou awarethat NTSP had a contract with the City of Ft. Worth that it,
United, was trying to supplant?
A. NTSP had acontract with the city itself? | wasn't aware of that.
Q. Through PecifiCare.
A. Oh, PacifiCare? Well, okay, I'm sorry, | had it wrong. They were trying to —
United was trying to compete with PecifiCare is my understanding, and | know NTSP
had a contract with PecifiCare.

Physcians contacting employers does not give rise to any antitrugt ligbility. Asmentioned in the
introduction to this brief, Complaint Counsd has stipulated to the participating physicians' right to
contact patients (including the City of Fort Worth’s employees) about compensation rates® This
dtipulation comports with Texas law, which expresdy dlows physicians to contact patients about
compensation rates and network adequacy issues® Because the actions challenged by Complaint
Counsd are perfectly legal under Texas law, the per se rule does not apply.

The end point of Complaint Counsd’s argument is to muzzle physicians and physcian groups
from informing and discussing with their patients what is going on or will go on with their hedth plans.
Thisis but one example of Complaint Counsd’s overdl theory that depriving physcians, patients,

employers, and the government of information about what payors are doing is what the antitrust laws

8 RPF289.
% RPF289.
8 RPF401.
5 Tr. 1149-50 (emphasis added).

% See TEX. INS. CODE ANN. § 843.363 (Vernon 2004).
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require — a theory Complaint Counsd never supports logicdly, empiricaly, or legdly.

Q. You mentioned at one point in your direct examination that you believe that
NTSP had terminated an Aetna contract?

A. No, | bdieveit had threatened to terminate the Aetna contract. My
undergtanding is they didnt actudly terminate.

Q. Wereyou aware that the contract that was terminated was an MSM contract?
A. | bdievethey got -- | don't know exactly the connection. | think it may have
been through -- origindly through MSM.

Q. Wereyou dso aware that NTSP had filed alitigation saying that MSM had been
breaching that contract for severa years?
A. | don't know the details. | know they had filed some litigation against MSM.%

Complaint Counsd’ s dlegations about terminating or threatening to terminate contracts with

hedth plans (once again) float with no mooring in the record evidence of what actudly occurred.

Complaint Counsel has not addressed the undisputed evidence showing that the terminations or threats

at issue concerned NTSP exercising its rights under the contracts at issue. The CignaStuationisa

perfect example of how ignoring record evidence can create amismpression about the legdity of

NTSP s conduct. The contract between Cignaand NTSP expresdy applied to |

]67

During cross-examination, Rick Grizzle, a Cigna representative caled to testify by Complaint Counsd,

admitted that primary care physicians (“PCPS’) are considered “ specialists.”® For that reason, Cigna

breached the contract by not alowing the speciaist PCPs to participate in the contract.®® Based on

66

67

68

69

Frech, Tr. 1443.
RX 20, in camera (emphasis added); accord RPF 426.
RPF 427.

RPF 428.
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Cignd srefusal to abide by the contract’s terms — and not based on some dlegedly anticompetitive
agreement — NTSP sent its notice of termination to Cignain June 2000.7

NTSP s dedings with other payors provide smilar examples of Stuations where NTSP
terminated agreements based on contractua or other legd rights. For example, NTSP, as class
representative for the participating physicians, sued MSM in 1999 to enforce contractua rights that
MSM was violating by not paying the physicians daims.”* NTSP terminated the MSM HMO contract
inthefal of 2000 based on that litigation.” Likewise, NTSP had a contract with HTPN, a Dallas-
based IPA, through which the participating physcians could access a contract between HTPN and
United.”® NTSP, aswasitsright, terminated its contract with HTPN for the treatment of United
patients.”* United even told physicians that the termination was amutua decision.” Based on this
undisputed evidence, Complaint Counsel has not proven anything other than NTSP s exercise of its
contractud rights, which of course does not quaify for gpplication of the per serule. The end point of
Complaint Counsd’s argument is that an IPA has no rights, and payors have no duties, under the IPA’s

existing contracts. Again, Complaint Counsd provides no support for such an extraordinary

proposition.

" RPF 430.
™ RPF 343-44.
2 RPF 347.
" RPF 381-82.
™ RPF 386.

" RPF387.
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b. Polygram does not excuse Complaint Counsel’sfailuresin this case.

Redizing thefdlacy of its argument under the per se rule, Complaint Counsel contends as afal-
back position that NTSP s conduct should be considered “inherently suspect” under Polygram, which
would require (according to Complaint Counsdl’ s interpretation) “NTSP to put forth plausible and
cognizable judtifications””® But Polygram is ingpposite for the following reasons: (1) it involved an
express agreement; (2) when read consstently with the recently-decided Verizon Communications,
Inc. v. Law Offices of Curtis V. Trinko, LLP, it would not require NTSP to jettison its network
business modd;”” and (3) when read consistently with California Dental, it requires Complaint
Counsd to show actua anticompetitive effectsin this factud situation.”

I Polygram involved an expr ess agr eement.

Polygram isfactudly distinguishable because the respondents there had “entered into asde
agreement not to discount or advertise their previous Three Tenors products for aperiod of time
preceding and following the release of the new Three Tenors recording.””® Thus, in Polygram the
exigence of an express agreement (or contract) satisfying the first dement of a Section 5 violation had
been proven. That is not the case here, where Complaint Counsd cannot point to any direct evidence

of acollusive agreement between NTSP and a participating physician to rgject a payor offer®® And

6 CC'sPost-Tria Brief at 63.

T 124 S. Ct. 872 (2004).

8 Evenif Polygram applied, however, Complaint Counsel has misinterpreted that case for the reasons

discussed below in section [1(A)(2)(c).

™ Polygram, Docket No. 9298, slip op. at 3-4.

8 Complaint Counsel’s Second Supplemental Responses to Respondent’ s First Set of Interrogatories at 1-2
(“Complaint Counsel is not aware of communications between NTSP and any other person or entity taking the form
of an express request by NTSP that a physician reject a specific payor offer, to which any physician expressly
replied, ‘| agreeto reject this offer.’”).
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Complaint Counsdl’ s economist admits that he cannot

identify any direct evidence of potentialy collusive acts® Unlike Polygram, there has been no proof
of acollusve agreement among competing physicians that would even get Complaint Counsel to the
issue of whether such an agreement or colluson supports an initid finding of “inherently suspect” under
Polygram.

Complaint Counsd may try to argue that the Physcian Participation Agreement (“PPA”)
congtitutes an agreement for purposes of Polygram. Complaint Counsd has dready (incorrectly)
suggested that the PPA “grants NTSP the right to receive all payor offers and imposes on the
physiciansaduty . . . to promptly forward those offers to NTSP,”8? and that the physicians agree not to
pursue offers with payors in deference to NTSP.3 But the PPA’s express language shows that, in
redlity, there is no prohibition on physcians negotiating directly with payors. Section 2.1 of the PPA
saysonly that NTSP has aright to receive dl “Payor Offers” asthat term is defined in Section 1.18 of
the PPA; it does not say that a physician cannot negotiate directly, or through another entity, with a
payor.®* Second, by referring to a“Payor Offer,” which is a defined term, Section 2.1 appliesonly to a
very limited number of offers. Under Section 1.18 of the PPA, a“Payor Offer” is made by a*“Payor,”
whichisaterm defined in Section 1.16 of the PPA to mean “any entity having an active Payor

Agreement with NTSP.”8 In other words, Section 2.1 applies only to offers from payors who aready

8 RPF 136-38, 153, 155-59.
8  CPFos.

8 CPF99.

8 Response to CPF 99.

8 Response to CPF 99.
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have an active agreement with NTSP. If aphyscian receives an offer from a payor that does not
aready have a contract with NTSP, Section 2.1 isirrelevant and ingpplicable. Moreover, Section 2.1
expresdy dlows aphysician to enter into any contract that replaces a contract the physician had as of
March 1, 1998% — which would apply to any renewas or amendments to contractsin place on that
date. That provison automaticaly digoroves Complaint Counsd’s argument that all offers must go to
NTSP. Thus, based on Section 2.1’ s express language, Complaint Counsd’ s suggestion that all payor
offers must be sent to NTSP istotally wrong.

Complaint Counsd’ s economist admits that the physicians ded with payors without regard to
the PPA.8" Complaint Counsdl, moreover, has failed to bring forward any evidence that even one of
the Stuations at issue here involved a“Payor Offer” dtuation as defined in the PPA.

il Polygram must beread consistently with Trinko

The Polygram decison now on gppeal must be read in light of the Supreme Court’s more-
recent decisonin Trinko. Although Trinko involved a Section 2 claim, itslogic and andyss gpply with
equd forcein this case because it focused heavily on — and concretely reaffirmed, without any limiting
language — an entity’ s Col gate right to dedl with whomever it chooses®

Thus, as a generd matter, the Sherman Act “does not redtrict the long

recognized right of [a] trader or manufacturer engaged in an entirely
private business, fregly to exercise his own independent discretion asto

8  Response to CPF 99.
8  RPF 155, 157.

8 Section 2 claims are analyzed under an incipiency standard. See Am. Airlines, 743 F.2d at 1119 (stating that
decision does not “lower the incipiency gate of Section 2"). Because Section 2'sincipiency standard islower than
the standard required to prove a Section 1 or Section 5 violation, which do not have incipiency standards, a
defendant (like NTSP) is entitled to more protection in a Section 1 or Section 5 case. Accordingly, a defendant does
not lose its Colgate right in a higher-standard Section 1 or Section 5 case.
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parties with whom he will ded.” United Satesv. Colgate & Co.,
250 U.S. 300, 307, 39 S.Ct. 465, 63 L.Ed. 992 (1919).%°

Remarkably, Complaint Counsd’ s eighty-one-page post-tria brief does not directly address
NTSP s Colgate argument or Trinko. In fact, Complaint Counsel does not cite either casein the
argument section of its brief. Instead, Complaint Counsd mentions Colgate (but not Trinko) only in
passing in the remedy section of its brief, claming that NTSP isrelying on “gauzy rationdizations, such
asits entirdly misplaced reliance on the Colgate doctrine.”® Thisis an ironic statement because
Complaint Counsdl never addresses Col gate head-on, but instead relies upon a “gauzy,”* unsupported
statement at the tail-end of its brief to repudiate an eighty-five-year-old Supreme Court case that was
regffirmed and strengthened six months ago in Trinko. Given the regard in which the Supreme Court
holds Colgate, Complaint Counsel ought to explain in detail why the Adminidrative Law Judge
should reject that case as* gauzy.”

Trinko aso provides vauable insgght on the Supreme Court’ s reluctance to chill innovation and
the development of networks by requiring the creator to provide access to anyone who asks. The
plantff in Trinko sued Verizon Communications, the incumbent loca telephone company in New
York, for dlegedly violating Section 2 of the Sherman Act by breaching duties imposed by the

Telecommunications Act of 1996.%2 The Supreme Court framed the issue as follows:

8 Trinko, 124 S. Ct. at 879.

% CC’sPost-Trid Brief at 76.
%1 Webster's defines “ gauze® asfollows: “1 a: athin often transparent fabric used chiefly for clothing or
draperiesb : aloosely woven cotton surgical dressing ¢ : afirm woven fabric of metal or plastic filaments 2: HAZE.”
http://www.m-w.com/cai-bin/dictionary?book=Dictionary& ve=gauzy. Complaint Counsel is apparently suggesting
that NTSP' s reliance on Colgate, which was reaffirmed by the Supreme Court earlier this year, is somehow thin,
transparent, loose, or hazy.

% Trinko, 124 S. Ct. at 875.
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In this case, we consder whether a complaint aleging breach of the

incumbent’ s duty under the 1996 Act to shareits network with

competitors states a claim under 8 2 of the Sherman Act, 26 Stat.

209.%
While answering thisissue, the Court initidly noted that networks which create monopolies and
monopoly prices are not automatically unlawful and stressed that they can enhance competition:

The opportunity to charge monopoly prices— &t least for a short

period — iswhat attracts “business acumen” in the first place; it

induces risk taking that produces innovation and economic growth. To

safeguard the incentive to innovate, the possession of monopoly power

will not be found unlawful unlessit is accompanied by an dement of

anticompetitive conduct.**
Indeed, it is these types of procompetitive effects that cauised the Court to recognize that overly zedous
enforcement of the antitrust laws can cregte its own problems. “Mistaken inferences and the resulting
fase condemnations ‘ are especially costly because they chill the very conduct the antitrust laws are
designed to protect.” "% Ultimately, the Court concluded that the plaintiff had not stated avalid antitrust
clam that would force Verizon to provide competitors with access to its network.*® Given the
Supreme Court’ s rel uctance to condemn too quickly networks that generate monopolies, monopoly

prices, and procompetitive effects, Complaint Counsal must provide a compelling reason why NTSP

must grant access to its network to anyone who asks.

% Trinko, 124 S. Ct. at 875.
% Trinko, 124 S. Ct. at 879 (emphasisin original).

% Trinko, 124 S. Ct. at 882 (quoting Matsushita Elec. Indus. Co. v. Zenith Radio Corp, 475 U.S. 574, 594
(1986)).

96

Act.).

Trinko, 124 S. Ct. at 883 (“We conclude that respondent’ s complaint fails to state a claim under the Sherman
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In addition to resffirming Colgate and emphasizing a network’ s procompetitive effects, the
Trinko Court highlighted the many problems with enforced sharing (or, in this case, enforced
messengering), which “requires antitrust courtsto act as centrd planners, identifying the proper
price, quantity, and other terms of dedling — arole for which they areill-suited.”®” Consigtent with its
disdain for enforced sharing, the Court found that aclam based on the “* essentid facilities' doctrine
crafted by some lower courts’ was not viable because the Supreme Court has “never recognized such
adoctrine.”® As discussed above, the Court also emphasized the risks associated with overly
aggressve enforcement and “fase condemnations,” which can “chill the very conduct the antitrust laws
are designed to protect.”®® That concept is relevant here because Complaint Counsd would have the
Adminigrative Law Judge find an antitrust violation based on an “inherently suspect” sandard, despite
the absence of any direct evidence of collusion, and impose aremedy that could chill NTSP s business
model, which produces spillover, generates efficiencies, and improves hedth-care quality.®
Trinko aso recognized that certain conduct, even if anticompetitive, cannot be remedied
because it is“beyond the practica ability of ajudicid tribuna to control.”*°* That principle limitsa
court’s ability to control conduct through a consent decree:
We think that Professor Areeda got it exactly right: “No court should
impose a duty to ded that it cannot explain or adequately and

reasonably supervise. The problem should be deemed irremedigble]
by antitrust law when compulsory access requires the court to assume

9 Trinko, 124 S. Ct. at 879.

% Trinko, 124 S. Ct. at 880-81.

% Trinko, 124 S. Ct. at 882.

10 see, eg., RPF 23-25, 29-38, 41, 85-87, 95, 101, 103-05.

101 Trinko, 124 S. Ct. at 883.
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the day-to-day controls characteristic of aregulatory agency.” Areeda,
58 Antitrust L. J., at 853.1%2

But that is exactly what Complaint Counsdl seeks here — aremedy that would require NTSP to ded
with al payors, irrespective of its Col gate right, and would involve the Commission in NTSP s day-to-
day business. That would beimproper. Asthe Supreme Court emphasized in Trinko, the antitrust
laws forbid a regulator from imposing its own version of greater competition. 1%
iii. Polygram must beread consistently with California Dental

The Supreme Court in California Dental imposed a high evidentiary burden on a party (like
Complaint Counsdl) trying to prove that conduct has anticompetitive effects. The Court emphasized the
need for empirica proof of actua anticompetitive effects before a defendant must submit any proof of
procomptitive effects:

Jugtice BREY ER suggedts that our andyssis*of limited relevance,”
post, at 1623, because “the basic question is whether this. . .
theoreticaly redeeming virtue in fact offsets the redtrictions
anticompetitive effectsin thiscase,” ibid. Hethinks that the
Commission and the Court of Appedls“ adequately answered that
question,” ibid., but the absence of any empirical evidence on this
point indicates that the question was not answered, merely
avoided by implicit burden shifting of the kind accepted by Justice
BREYER. The point isthat before atheoreticd claim of
anticompetitive effects can judtify shifting to a defendant the burden to
show empirica evidence of procompetitive effects, as quick-look
andyssin effect requires, there must be some indication that the
court making the decision has properly identified the theoretica
basis for the anticompetitive effects and considered whether the

192 Trinko, 124 S. Ct. at 883.
103 see Trinko, 124 S. Ct. at 883 (“The Sherman Act isindeed the ‘Magna Carta of free enterprise, but it does

not give judges carte blanche to insist that a monopolist alter its way of doing business whenever some other
approach might yield greater competition.” (citation omitted)).
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effects actually are anticompetitive. Where, as here, the
circumstances of the restriction are somewhat complex, assumption
alonewill not do.**

The Commission in Polygram apparently suggests an anaytica step prior to the adjudication
required in California Dental. Polygram required Complaint Counsel to “address the [respondent’ S
judtification, and provide the tribuna with sufficient evidence to show that anticompetitive effects are in
fact likely”'® if the respondent articulated “a legitimate justification.”*® NTSP has clearly shown that
pursuing its own business mode, avoiding unnecessary expense and risk, and ingsting on payor
compliance with gpplicable laws and contractuad obligations is more than “a legitimate judtification.”
Complaint Counsd, on the other hand, has not shown any anticompetitive effects, which is one of the
reasons the case should be dismissed.

If Complaint Counsd interprets Polygram to mean that Complaint Counsdl need not show
anticompstitive effects, that interpretation is clearly wrong, both under Polygram and California
Dental. Otherwise, Section 5 becomes a dtrict ligbility statute triggered only by the Commisson’s
making a subjective interpretation of the conduct as “inherently suspect.” Such an interpretation would

clearly fly inthe face of California Dental. Indeed, on apped to the D.C. Circuit, the Commissonin

Polygram has now abandoned its burden-shifting approach, which “could be characterized as afinding

104 cal. Dental, 526 U.S. at 775 n.12 (emphasis added).
195 Docket No. 9298, slip op. at 33.

1% Docket No. 9298, slip op. at 29.
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of ‘per seillegdity, "% in favor of an argument based on “an abbreviated rule of reason analysis”1%®
And California Dental requires Complaint Counsel
to show actua anticompetitive effects under even an abbreviated or “quick-look” anaysis®

Because Section 5 requires proof of actual violation''® and is not an incipiency statute!*! any
burden shifting which goes on eventudly will lead to the andys's contemplated by California Dental’s
empirical-evidence-of -effects-that-actualy-are-anticompetitive standard. |f a court of gppedls
determines that there is preliminary burden shifting as indefinitely suggested by Polygram, the burden
on the respondent at any particular stage will never be greater than the burden aready placed on
Complaint Counsd. In other words, arespondent will not face the burden of making a showing of
actud (as opposed to likely) fact prior to the time Complaint Counsdl has faced the burden of making a
showing of actud fact.}2

In this case, NTSP has done much more than Complaint Counsd in shouldering and carrying
the evidentiary burden of showing what has in fact transpired in the provison of hedthcarein the

Ddlas-Fort Worth Metroplex. As noted during the ten days of hearings, however, Complaint Counsel

107 Docket No. 9298, slip op. at 49.

198 Final Brief for the Respondent Federal Trade Commission at 14, Polygram Holding, Inc. v. FTC, No. 03-1293
(D.C. Cir. 2003).

19 526 U.S. at 775 n.12.

10 gection 5, like Section 1, requires an actual contract, combination, or conspiracy. See U.S v. Am. Airlines,
Inc., 743 F.2d 1114, 1119 (5th Cir. 1984) (rejecting claim that “attempt” to violate Section 1creates liability).

1 Incipiency statutes are those like Section 7 of the Clayton Act, which allows the Commission to stop
mergers that “may” substantially lessen competition, 15 U.S.C. § 18, or Section 2 of the Sherman Act, which makes
an “attempt to monopolize” unlawful. 15U.S.C. § 2.

12 see Cal. Dental, 526 U.S. at 775 n.12 (finding that Commission must submit “empirical evidence” showing
that “ effects actually are anticompetitive” before defendant has “burden to show empirical evidence of
procompetitive effects”).
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has submitted virtually no empirical evidencein this casg; it hasjust criticized NTSP sdatal'® That is
improper and unpersuasive. More importantly, it wholly fallsto satisfy California Dental or
Polygram.

C. Even if Complaint Counsd’ sinter pretation of Polygram applied, NT SP
cannot beliable.

Under even Complaint Counsel’ s reading of Polygram, Complaint Counsd must first show that
NTSP's conduct is “inherently suspect.”*** NTSP would then aticulate “a legitimate justification” for
its conduct.'*®> NTSPis not required “to prove competitive benefits’ a this sage;™® it need only
aticulate a judtification thet is cognizable (i.e., it explains how the conduct “increase[s| output or
improvels| qudity, service, or innovation”) and plausible (i.e., it “cannot be rgjected without extensive
factud inquiry”).Y” Once NTSP articulates a legitimate justification, Complaint Counsa must then
“address the judtification, and provide the tribuna with sufficient evidence to show that anticompetitive
effectsarein fact likedy.”''® Only a that point would NTSP need to “introduce evidence to refute

[Complaint Counsdl’ s| arguments or to show that detailed evidence supportsits proffered

113 Response to CPF 11, 21-23, 460-62.
14 Docket No. 9298, slip op. at 29.

115 Polygram, Docket No. 9298, slip op. at 29.
116 Complaint Counsel improperly claims — without citing to any case or other authority — that NTSP “must
present evidence that its anticompetitive conduct did in fact promote efficiency” before the burden of proof shifts
back to Complaint Counsel. CC’'s Post-Trial Brief at 68-69. That standard directly conflicts with Polygram and
California Dental. Polygram refers only to articulating a cognizable and plausible justification and specifically

states that a “ defendant need not produce detailed evidence at this stage.” Docket No. 9298, slip op. at 30-31
(emphasis added). And California Dental is even more restrictive, requiring “empirical evidence” that “the effects
actually are anticompetitive” before a defendant must “ show empirical evidence of procompetitive effects.” 526 U.S.
at 775 n.12. In other words, California Dental forces Complaint Counsel to prove actual anticompetitive effects
before NTSP has any aobligation to put forth any empirical evidence of procompetitive effects. Complaint Counsel is
wrong to suggest otherwise in its post-trial brief.

17 polygram, Docket No. 9298, slip op. at 30-31.

118 polygram, Docket No. 9298, slip op. at 33.
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judtification.”!'® Based on these standards, Complaint Counsdl’s case alo fails.

Firgt, Complaint Counsel cannot show that NTSP s conduct is inherently suspect. There
isno direct evidence of collusion and one cannot infer collusion from any circumstantial evidence.!?°
NTSP generates efficiencies and improves the qudity of hedth care through its spillover business
modd;?* efficiencies, improved quality, and spillover are not inherently suspect. Also, as discussed
above, NTSP has an absolute right under Colgate to ded with whomever it chooses, and the exercise
of that right, reaffirmed by the Supreme Court earlier thisyear in Trinko, is not inherently suspect.
Moreover, the Commisson in Polygram — whileinterpreting California Dental — stressed that
professional-services markets can differ from commercia markets!? Based on the Commission’s
andyss, Polygram and California Dental show that this case, which involves the market for
physicians professond services, should be viewed differently than a norma case involving dleged
price-fixing in acommercid market.

Second, even if Complaint Counsel somehow had met the “inherently suspect” standard,
NTSP has articulated | egitimate judtifications based on its spillover business modd and high-quality

network. NTSP designed its business modd to achieve efficiencies through the dlinicd integration

119 polygram, Docket No. 9298, slip op. at 33.
120 RPF 150-62.
21 RPF 85-87, 95, 101, 103-05.

122 Docket No. 9298, slip op. at 25-26 (“ The Court emphasized the professional context of the case beforeiit,
questioning whether market forces ‘normally’ found in the commercia world apply to professional advertising . . .
."); id. at 26 n.32 (“ The majority opinion [in California Dental] used the word ‘ professional’ more than 20 times.
Respondents’ attempt to downplay the professional setting of [California Dental] ignores this striking fact.”); id. at
40 n.53 (“In contrast to the situation in [California Dental], Respondents here make no argument that the particular
industry context renders normal economic conclusions about the competitive impact of price and advertising
restrictionsinapplicable. Thisfailureisunsurprising, because the present case arisesin a conventional commercial
context, rather than the professional context that so influenced the Supreme Court’ s approach to [California
Dental].).
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techniques used for its risk contracts and to then extend those same efficiencies to non-risk patients. !
Even Complaint Counsd’s economist admits that NTSP generates efficiencies and improves qudity of
care through spillover from its risk contracts to its non-risk contracts.*** Spillover occurs because
physicians normaly do not change their practice patterns patient-by-patient once they have developed
an improved technique.!® The economic literature and Complaint Counsdl’ s economist both recognize
that spillover is maximized to the degree the teams performing the risk and non-risk medical care can
continue to work together.® And NTSP sinternd threshold levels for the entity’ s involvement in non-
risk HMO and PPO contractsis consistent with achieving its teamwork model.*?’

NTSP s business modd aso prevents free riding, which is “alegitimate efficiency.”*? If
NTSP were forced to messenger dl offers and deal with dl payors, without establishing a threshold
leve for its own involvement, payors would be able to free ride on the network that NTSP has
developed and the efficiencies and pillover that it has created. By diminating NTSP s ahility to st its
own threshold leve of participation, Complaint Counsd would limit NTSP sincentives to develop
further and improve its network because any improvements would have to be offered to dl payors.
That would be true regardless of what each payor was willing to pay and regardless of whether each
on€ s offer would inordinately burden or weaken NTSP for its efforts to develop and improve its

network.

128 e, eg., RPF 21-26, 85-87, 89, 117-18.
124 RPF 86-87.

125 RPF 88.

16 RPF 113-14.

27 RPF 113-18.

128 polygram, Docket No. 9298, slip op. at 41.
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Allowing NTSP to establish threshold levels for its involvement in contracts dso diminates
confusion in the marketplace. NTSP has the right to choose which offersin which it wants to
participate and put its reputation as a high-quality IPA ontheline. But if NTSP were forced to
messenger dl payor offers and ded with dl payors, physcians would not know if the offer was based
on NTSP s own assessment about the qudity and reliability of the payor. That would be true for
employers and patients aswell. They would not know if NTSP was contracting with a payor based on
an independent assessment of whether NTSP wanted to put its reputation on the line and ded with that
payor, or whether NTSP was contracting with that payor because it was forced to do so by the
government. For dl these reasons, there can be no doubt that NTSP has articulated cognizable and
plausble judtifications for any dleged “inherently suspect” conduct.

Third, Complaint Counsel has not submitted any evidence to show that anticompetitive effects
aelikely. Instead of preparing any empirica data andyses of its own, Complaint Counsel hasjust
criticized NTSP' s data,'® and that isimproper. It isincredibly ironic that Complaint Counsel devotes
an entire gppendix of its post-trid brief to criticizing Dr. Maness, when its experts, Drs. Frech and
Casdino, performed virtualy no empirica data andysesin ther reports. Fortunately for NTSP,
however, Dr. French did perform just enough empirical andysisto digprove any collusion by showing
that participating physicians do not follow NTSP' s threshold contracting level s

The dmogt totd absence of data analysisin Complaint Counsdl’ s case explains why Complaint

Counsdl stoops to persondly attack Dr. Maness, aformer Bureau-of-Economics economist, for such

129 Response to CPF 11, 21-23, 460-62.

10 RPF 160-61.
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perceived deficiencies as not having taught in a tenure-track position.®* Complaint Counsd’s
approach seemsto be asfollows: if you have no contrary data to attack the message, just attack the
messenger and emphasize that your experts, dthough having done virtudly no empirica andyss here,
have previoudy been active in academia*? In sum, persona attacks cannot hide Complaint Counsd’s
falure even to try to prove that anticompetitive effectsare a al likely.

Findly, even if Complaint Counsd had chosen to submit any empirica evidence showing likely
anticompstitive effects, NTSP has submitted substantid and mutualy-corroborative countervailing
evidence showing that procompetitive effects are not only likely, but have occurred.

NTSP s expertstestified in detall about NTSP' s business modd, which achieves efficiencies
through the clinical integration techniques used for its risk contracts and extends those same efficiencies
to non-risk patients.** By limiting NTSP sinvolvement to non-isk offers which will likely be of
interest to most of the Risk Panel physicians, NTSP hopes that those same physicians participate
(through NTSP or otherwise) in the payor’ s non-risk contract, enabling the continuing use (spillover) of

the referral and treatment patterns devel oped for the risk contracts.** Spillover does occur, whether

181 Maness, Tr. 2094-95.

182 Complaint Counsel has even gone so far as to attack an expert — Dr. Edward F. X. Hughes — who did not
testify at the hearing. See CC's Post-Tria Brief at 44 (“For reasons sufficient to itself (and not known to the rest of
us), NTSP did not do so, declining to have Dr. Edward F. X. Hughes, a medical doctor and holder of a Masters
degreein Public Health, take the stand.”). If Complaint Counsel must know, Dr. Hughes ruptured his Achilles
Tendon and would have had difficulty traveling from Chicago to Fort Worth to testify. If NTSP had known that
Complaint Counsel would use Dr. Hughes's absence to suggest that NTSP misled the Administrative Law Judge
about the number of expertsit intended to call, it might have reconsidered its decision not to make Dr. Hughes face
the airports, security check points, airplanes, and wheel chairs that he would have endured during histrip to Fort
Worth.

18 e, eg., RPF 21-26, 85-87, 89, 117-18.

13 RPF 113-16, 121-22.
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the physician participates through NTSP or through another IPA or directly with the payor.**® That
maintaining continuity of personnel enhances teamwork efficiencies is well-recognized, as exemplified
by the Nationd Bureau of Economic Research and other research on “organizationa capitd” cited in
Dr. Maness s report, aswell as, the testimony of Drs. Maness and Wilensky. %

Indeed, Dr. Maness and NTSP, with the data available to them,™*” proved the actual existence
of spillover effects™® Dr. Wilensky, anationaly recognized expert, confirmed that fact.*** For each
NTSP physician on the risk pand, there are expected to be — and there are — significant spillover
effects from the physician’ s risk practice to the physician’ s fee-for-service practice 1© Many of the
techniques that dlow NTSP to maintain low medica codtsin itsrisk contracts directly carry over to its
non-risk contracts.**! This comports with the recognition that managed care programs are desirable
not only for the effects they produce for their own enrollees but dso for the effects they have on the
communitiesin which they are located.**? Because NTSP has shown that procompetitive effects are

likely (and it fact occur), it cannot be ligble under Polygram.

1% RPF 115.

1% see RX 3118 (Maness Report 1 83-100); RPF 79, 81-83, 113-16.

187 NTSP cannot be held to task for failing to use data to which it was refused access. NTSP would have liked
to present additional proof of actual procompetitive effects, but the payors objected to the production of their data.
It is these same payors’ representatives — Messrs. Quirk (United), Beaty (United), Roberts (Aetna), Grizzle (Cigna),
Haddock (Blue Cross), and Dr. Jagmin (Aetna) — who testified at the hearing at Complaint Counsel’ s request.

13 RPF 86-87, 92-102.

%% RPF 86-87.

0 RPF87.

141 RPF 87.

142 RPF 1.
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C. Complaint Counsd’sanalysis of NT SP’s dealings with payorsignorescritical record
evidence.

Inits proposed findings of fact and pogt-trid brief, Complaint Counse relies on virtudly the
same evidence cited inits pre-trid filings and ignores other critica record evidence. During the ten days
of hearings, NTSP (through cross-examination and otherwise) presented evidence showing that, taken
in their proper context, the communications chalenged by Complaint Counsdl are not anticompetitive.
The following explanations — organized by payor — highlight critica evidence that Complaint Counsel
glosses over or ignores. This evidence, dong with al of the other evidence cited in NTSP's proposed
findings of fact, shows that “reliable, probative, and substantial evidence” supports NTSP's position.**
Any attempt by Complaint Counsd to rely on a different standard of proof would be improper.#4

1. NTSP’sdealings with Aetna wer e not anticompetitive.

Much of what Complaint Counsd criticizes NTSP for relates to risk contract discussions.
NTSP and Aetna were discussing arisk contract during 1999 and 2000.1*° Those discussions broke
down, however, in October 2000 when Aetna refused to provide NTSP with the data N TSP needed

to perform medica and utilization management.!*® After then, the parties began

143 5U.S.C. §556(d).

144 Compare5 U.S.C. § 556(d) (“A sanction may not be imposed or rule or order issued except on consideration
of the whole record or those parts thereof cited by a party and supported by and in accordance with thereliable,
probative, and substantial evidence.” (emphasis added)) with 16 C.F.R. § 3.51(c)(1) (“Aninitial decision shall be
based on a consideration of the whole record relevant to the issues decided, and shall be supported by reliable and
probative evidence.” (emphasis added)).

145 Jagmin, Tr. 983-84, 1125, 1167; Van Wagner, Tr. 1692-95, 1700; CX 531.

196 Jagmin, Tr. 1132; Van Wagner, Tr. 1694-96; CX 531.
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discussing a non-risk contract that included somerisk dements.'#” Although Complaint Counsd
incorrectly triesto characterize NTSP s conduct as negotiating economic terms for non-risk contracts,
NTSP merely told Aetnathat NTSP had minimum threshold levels for HMO and PPO offers.*®
Obvioudy, Aetna could choose to make an offer at those thresholds to activate NTSP s network, or it
could elect to contract with the physicians directly or through other entities*® By choosing not to be
involved with certain offers — for example, those that paid different rates to different physicians™ or
those below a certain level — NTSP was merely exercisng its Colgate right to ded with whomever it
chose. Findly, any suggestion by Complaint Counsel that a threshold 140% PPO rate was improper or
anticompetitive ignores the fact that Aetna paid that same rate to MSM, ™! and that MSM was Aetna's
magor contract in the Tarrant County area.

Complaint Counsdl has also ignored MSM'’ s breaches of contract and NTSP' s class action to
rectify those breaches. Aetna had a global-risk HMO and PPO contract with MSM,**? and many of
NTSP s participating phys cians contracted with MSM to serve Aetna patients, both before and after
NTSP sdirect involvement with Aetna>* MSM began experiencing financia troubles and was not

honoring its contracts with the participating physicians™>* Acting as the physicians' class representaive,

147 Jagmin, Tr. 1010-11.
148 e, eg., CX 571 (e-mail to Jagmin containing “numbers on the messenger model return”).
14 RPF 272.

1% see Roberts, Tr. 523-24, 568; Jagmin, Tr. 1165.

181 see Jagmin, Tr. 1132-33; Van Wagner, Tr. 1696-1702, 1708-09.

182 Jagmin, Tr. 997, 984-85; RX 832.

188 Jagmin, Tr. 982; RX 832.

1% RPF 344, 348.
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NTSP sued MSM to address MSM’ s continuing breaches of contract and financia problems™ In
connection with that lawsuit, NTSP sought powers of atorney from the physicians to confirm that it had
the authority to act on their behaf in any lawful manner.’® That language meant that the powers of
attorney were not used to negotiate economic terms for non-risk contracts.™>’ Powers of attorney are
not uncommon or illega — in fact, Aetnarequired NTSP (and other IPAS) to obtain them from
participating physicians® MSM eventudly filed for bankruptcy and its chief operating officer was
convicted of fraud, money laundering, and tax evasion.*® NTSP ultimatdy settled with MSM in the
bankruptcy court, and the participating physicians received a substantial payment.1°

The evidence aso shows that Aetna did not need to contract with NTSP, which contradicts
Complaint Counsd’s claim that NTSP had significant leverage.®* Aetna performed an andysisto
asessthe effect, if any, of loang NTSP s participating physicians and determined that it would lose
only 154 out of its 1816 physiciansin Tarrant County and that it would not lose any physiciansin
severd specidties’®> When compared to the 7,200 physicians on Aetna s pand in the Dallas-Fort

Worth Metroplex,'® the effect, if any, of losing NTSP was even more remote. The current absence of

1% van Wagner, Tr. 1652-53, 1692; RX 335; RX 849; RX 1556; RX1805.

1% RPF 149.

%7 RPF 149.

158 Jagmin, Tr. 1135-37, 1139, 1141-42; Van Wagner, Tr. 1702-05, 1707; CX 548; CX 567.
1% RPF 351-52.

10 RPF 353.

181 see CC's Post-Trial Brief at 11 (“During these negotiations, Aetnawas subjected to unusual pressure to
reach an agreement with NTSP.”).

162 RX 9; RX 319.

183 Jagmin, Tr. 1121.
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acontract between Aetnaand NTSP,'** coupled with the fact that Aetna has never reported having an
inadeguate network in Tarrant County,*®® confirm that Aetna does not need NTSPin its network. And
the evidence shows that Aetna sends contracts directly to NTSP s participating physicians and that
those physicians contract directly with Aetna.'®® Aetna has aso contracted with NTSP's participating
physicians though other IPAS’

Complaint Counsd dso ignores critical testimony about Aetnd s ability to andyze data when
arguing “that there was no empirical justification to support” the rates offered to NTSP.1%8 During his
cross-examination, Mr. Roberts, an Aetna representative, conceded that, because of problems with its
own data, Aetnawas unable to evduate NTSP s efficiency clams by comparing the performance of
NTSP s participating physicians to other physicians®® Instead, Aetna compared dl of Aetna's
physciansin Tarrant County to al of Aetna s physciansin the entire Ddlas-Fort Worth Metroplex,
which comprises twenty-two counties*™ In other words, Aetna never focused its data andysis on

NTSP (or any other IPA) in any way, shape, or form;"* it was forced to rely only on county-wide or

184 RPF 380.
185 RPF 279.
186 Roberts, Tr. 544-46.
187 RX 319.

188 see CC's Post-Trial Brief at 13 (*After thoroughly analyzing patient and utilization data, Aetna concluded
that there was no empirical justification to support NTSP's collectively set higher rates.”).

189 Roberts, Tr. 560-61 (“Q. Andisit correct to say that Aetna, because of problems with its own data, was not
able to run an analysis of NTSP physicians compared to other physicians? A. That is correct.”).

17 Roberts, Tr. 561 (“Q. All right. Then what did Aetnado? A. It compared Tarrant County to the rest of our
network, not just Dallas County. Q. Okay. So it took Tarrant County to the -- what, the entire metroplex service
area? A. Yes. Q. Okay. And how many countiesisthat? A. Either full or partial, 22 counties.”).

11 Roberts, Tr. 561-62 (“Q. Now, so the analysisthat Aetnaran didn’t focus at all on NTSP, isthat correct? A.
That's correct.”).
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network-wide data that was not broken down by IPA. Mr. Roberts also conceded that Aetna had

ggnificant gapsin its data, even though Complaint Counsd tried to suggest that the gapswerein

NTSP sdata

Q. Canyou answer my question? Were the gapsthat you
wer e talking about in response to Complaint Counsel the gaps
in Aetna’s own data?

A. Correct.

Q. Andisit correct to say that Aetna, because of problems
with its own data, was not able to run an analyss of NTSP physicians
compared to other physicians?

A. That iscorrect.}’2

Complaint Counsd aso overlooks the competitive nature of NTSP s relationship with Aetna,

Although hedth plans (like Aetna) normaly perform utilization-management services, NTSP proposed

that Aetnadlow it to perform those sarvices!™ NTSP bdlieves its risk-contracting experience dlowsiit

to monitor utilization better than a payor can, especidly when participating physicians work more

closdly with patients and have more control over the ddivery of medica services™ Even though

Aetna acknowledged that agood IPA (like NTSP) should push to conduct utilization management, it

ultimately rejected NTSP s request,'”™ which mirrors NTSP s encounters with other payors on that

issuel’™® By trying to take a more active role in managing the ddivery of hedth care, NTSP ends up

competing with hedth plans.

Finaly, Aetnais biased against NTSP, and the testimony and evidence dicited from Aetna by

172

173

174

175

176

Roberts, Tr. 560-61 (emphasis added).

RPF 371.

RPF 26, 53, 74, 81-83, 85-87, 92, 96, 101, 106-07, 118.
RPF 371-73, 377.

RPF 106-07, 111.
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Complaint Counsd isnot credible. Aetna's bias arises from NTSP (1) helping the Department of
Judtice (“DOJ’) investigate the al-products requirement in Aetna’s contracts,*’” (2) helping the DOJ
investigate Aetnal s merger with Prudential, 1" and (3) reporting Aetna to the Texas Department of
Insurance (“TDI”) for prompt pay violations, noncompliance with contracts, and predatory pricing
concerns.t™® In November 2001, the TDI fined Aetna $1.15 million and ordered it to pay retitution for
failing to follow Texas prompt-pay and clean-claims laws*® Aetna lacks credibility because Dr.
Jagmin, upon whom Complaint Counsel bases alarge part of its case, was persondly disciplined by the
TDI in August 2001 for making false representations.’®! Because Dr. Jagmin has a history of
misrepresenting the facts, his testimony should be given little, if any, weight.

2. NTSP'sdealingswith Cigna wer e not anticompetitive.

Complaint Counsd alegesthat NTSP jointly negotiated and imposed higher rates on Cigna.'®?
That dlegation is fase for the reasons discussed below.

Complaint Counsd initidly focuses on Cignd s acquistion of Hedth Source, Inc. in late 1997,
and Cigna s “request] that the physicians’ assign their Health Source contracts to Cigna.®® Thisis

inaccurate because, in redlity, Cignafasdly told the physicians that the contracts would be assgned and

71 CX 57.

178 RPF 356.

9 RPF 374.

180 RPF 376.

181 RPF 350.

182 CC'sPost-Trial Brief at 13-16.

18 CC'sPost-Tria Brief at 13.
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no further action was needed.’®* Cigna attempted to midead the physicians because the contracts
required mutual agreement before they could be assigned.*®® Indeed, Mr. Grizzle admitted that Cigna
would have been sengtive to how physcians would have received the change and may not have
“follow[ed] purely the contractua provision.”*®® Those misrepresentations support NTSP' s claim that it
has aright to advise physicians about questionable contracting practices by payors.'®’

Complaint Counsel aso suggeststhat NTSP directed physicians to appoint it astheir “agent in
negotiations with Cigna.”*® But the evidence cited by Complaint Counsd does not show that any
physician told Cigna to negotiate with NTSP, and it does not in any way indicate that NTSP negotiated
any non-economic term in anon-risk context. The evidence shows that NTSP s actions were the result
of numerous lega questions posed by NTSP' s participating physicians and requests that NTSP discuss
those issues with Cigna

Complaint Counsd then attemptsto tie Cigna' s 1997 acquigition of Health Source, and the
related misrepresentations by Cigna about the assgnment process, to contractua discussonsin

1999.18° But those discussionsin 1999 concerned arisk contract between Cignaand NTSP.X® Cigna

18 Response to CPF 259.
185

Response to CPF 259.
186

Response to CPF 259.

187 Indeed, NTSP in 2000 and 2001 reported Cigna to the Texas Department of Insurance (“TDI”) for prompt
pay violations, noncompliance with contracts, and predatory pricing concerns. Van Wagner, Tr. 1772. In August of
2001, TDI took action against Cignafor violating Texas law; TDI fined Cigna $1.25 million and ordered it to pay
restitution to providers as aresult of its failure to comply with clean claimslaws. RX 3103. Not surprisingly, Cigna's
improper conduct caused NTSP to intensify its review of Cigna's contracts and demand that Cigna comply with state
law. Van Wagner, Tr. 1772-73.

188 CC’'sPost-Trial Brief at 13.

189 CC’'sPogt-Trial Brief at 13-14.

10 Grizzle, Tr. 775; Van Wagner, Tr. 1754-55; CX 763, in camera.
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and NTSP eventudly entered into a Letter of Agreement (“LOA”) explicitly in anticipation of arisk
contract.’® The LOA expresdy refers to the establishment of arisk contract.1%?

Complaint Counsd dso dleges that NTSP acted improperly by forcing Cignato honor is
contractua obligationsto NTSP. For example, Complaint Counsdl suggests that NTSP sengaged in
anticompetitive conduct by reminding Cigna that specidist PCPs and cardiologists were contractudly

entitled to participate in the LOA.*® As discussed above, the [

] 194[

]1**® Once Cigna's contract with those
cardiologists terminated, NTSP told Cigna that the participating cardiologists wanted to
[ 1'% Cignadenied that request, said that
the[
1" Cigna's

contractud game-playing is not surprising, given the admisson by Mr. Grizzlethat [

1L Van Wagner, Tr. 1757-61; CX 784.
192 CX 782A, in camera.

198 CC'sPogt-Trial Brief at 14-15.

199 RPF 426-28.

1% RPF 422; Response to CPF 269.
1% RPF 423; Response to CPF 269.

17 RPF 423; Response to CPF 269.
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1*% Insum,
NTSP has contractua rights, and the exercise of those rights cannot be anticompetitive.

Complaint Counsd dso suggests that Cigna considered NTSP to be an important part of its
network.’® But NTSP s number of participating physiciansis small when compared to Cigna's
provider pand in the Dallas-Fort Worth Metroplex, which has approximately 6,500 physicians.?®
Even consdering only Tarrant County, NTSP s number of participating physiciansis smal compared to
Cigna's provider pand, which is more than 1,000, and possibly as high as 2,000 physicians®* Cigna's
own anayssdisprovesits need for NTSP. Cignarequires that two specidists of each type be located

within 20 miles of the mgority of its membership in Fort Worth. [

] 202

Findly, Complaint Counsel cannot prove that reimbursement rates paid to NTSP s participating
physicians were somehow above market or supracompetitive®®® Mr. Grizzle admitted that [
]?** He also conceded that [

1 And Dr. Dess testified that his gastroenterology group has a direct

1% Grizzle, Tr. 940-42, in camera.

1% CC's Pot-Trial Brief at 15.

200 Grizzle, Tr. 759.

21 Grizzle, Tr. 759.

22 RX 2887.012, in camera; RX 3118 (Maness Report 1 41).
23 CcC's Post-Trial Brief at 15-16.

204 Grizzle, Tr. 958, in camera.

205 Grizzle, Tr. 959, in camera; CX 768, in camera.
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contract with Cigna at rates higher than what Cigna pays NTSP.2%

3. NTSP’'sdealingswith United were not anticompetitive.

Asan initid matter, Complaint Counsd’s stipulation that recognizes the right granted by Texas
law to communicate with employers and patients about network adequacy issues and compensation
rates makes irrdevant much of the evidence cited in Complaint Counsd’ s post-tria brief.?%” The City
of Fort Worth was the employer-representative of current patients of NTSP s physicians under the
PecifiCare risk contract, and NTSP had legitimate concerns about the adequacy of United' s panel and
the impact on the City’s costsif it switched from the PacifiCare-NTSP risk contract to the United non-
risk contract. NTSP had the right to discuss those issues with the City. In fact, NTSP s predictions of
sgnificantly higher costs under United's non-risk contract came true because the City experienced cost
overruns in excess of $10 million shortly after switching to United.2®® Despite Complaint Counsd’s
suggestions to the contrary, there was nothing improper or anticompetitive about NTSP's
communications with the City of Fort Worth.?®

Complaint Counsdl also wrongly suggests that the powers of atorney were anticompetitive.2'°

But those documents could be used only “in any lawful way,” which precluded NTSP from using them

206 RPF 276.

27 See TEX. INS. CODE ANN. § 843.363 (Vernon 2004) (granting physicians right to communicate with patients
about network-adequacy issues and compensation rates); Tr. 1149-50 (stipulating that Complaint Counsel is not
challenging right to communicate or complain about compensation rates); CC's Post-Trial Brief at 18-21 (discussing
communications with City of Fort Worth’s representatives about network-adequacy issues and compensation rates).

208 RPF 394.

29 This same analysis also proves that there was nothing improper about any communications with Texas
Christian University. See CC's Post-Trial Brief at 19 n.12.

210 e CC'sPost-Trial Brief at 19 (alleging that powers of attorney were solicited to “gain further leverage” in
contracting activity).
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to negotiate economic terms of non-risk contracts?** NTSP told the physicians about this limitation in

agenera meeting with counsd present.*2 And NTSP told Mr. Quirk of United the same thing; he then

made notes ating that the powers of attorney were “for contractud language only,” and “NTSP never

uses the [powers of attorney] to negotiate rates.”?** Mr. Quirk also admitted that he never saw an

executed power of attorney and had no persona knowledge of interactions between NTSP and its

participating physicians concerning powers of attorney.?** Furthermore, NTSP explained to United

how the powers of attorney were used consistently with the messenger model .2

The termination of the NTSP-HTPN contract also fails to create antitrust liability.?** Asan

initia matter, NTSP had no role in HTPN' s discussions with payors about the contracts that were

available to NTSP physicians through that arrangement.?t’ More importantly, however, NTSP had a

contractud right to terminate its contract with HTPN, and its exercise of that right cannot creste

antitrust liability, especialy when United has conceded that NTSP was “not critica” to its network 28

That concession comports with the data, which shows that the termination affected only about 100 of

211

212

213

214

215

216

RPF 149.

Van Wagner, Tr. 1941-44.

CX 1083.

Quirk, Tr. 328.

Quirk, Tr. 341-42, 419; Dess, Tr. 2432; CX 1122; CX 1083; CX 1086; RX 283.

See CC's Post-Trial Brief at 19 (*Realizing that it had to take tougher actions to weaken United’ s network in

Fort Worth before United would capitulate, NTSP went forward and terminated all of its physicians’ participation in
United through HTPN.”).

217

218

Van Wagner, Tr. 1559-60.

CX 1034; see Quirk, Tr. 353-54 (stating that United has 8000 physicians in the Metroplex), 354-55 (stating

that United has over 2000 physiciansin Tarrant County).
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the 400 NTSP participating physicians currently contracted with United.?° In other words, the
termination affected less than 5% of United' s physician pand in Tarrant County and less than 2% of
United s physician pandl in the Dalas-Fort Worth Metroplex.?®

Even if Complaint Counsd could show anything improper about the powers of attorney or
NTSP exercigng its contractud rights — and it cannot — Complaint Counsdl has not proven any
anticompetitive effects because the undisputed evidence shows that NTSP did not obtain above-market
or supracompetitive rates. United offered NTSP the very same rates that it had previoudy offered to
ASIA and MCNT, two other IPAs, and alower rate than it had previoudy offered to HTPN in
February 2001.%

Complaint Counsd dso overlooks the competitive, horizontd nature of United' s relaionship
with NTSP. United' s negotiations with the City of Fort Worth were going to undercut NTSP srisk
contract to treat the City of Fort Worth's employees. NTSP was discussing the loss of that contract,
and related problems, with the City, and NTSP was offering data and utilization management services
to the City similar to those offered by United.???

Finaly, United (like Aetna) is biased against NTSP and lacks credibility. NTSP reported
United to the TDI for prompt-pay violations, noncompliance with contracts, and concerns about

anticompetitive predatory pricing.?® Just two months later, the TDI fined United and ordered it to pay

219 Quirk, Tr. 356; CPF 206.

20 Quirk, Tr. 356.

21 CX 1099; Quirk, Tr. 348-49, 411; CX1119; Van Wagner, Tr. 1745-46.

22 CX 1031; CX 1075; RX 2051; Mosley, Tr. 227-228; Van Wagner, Tr. 1730-33, 1741-44; Quirk, Tr. 412, 431-32
(stating that he knew United would supplant a PacifiCare risk contract); Desas, Tr. 2424-25, 2429-31; CX 1117 (NTSP

letter to United mentioning PacifiCare risk contract).

23 Van Wagner, Tr. 1772.
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restitution for violating Texas law.??* One of United’ s witnesses — testifying a Complaint Counsdl’s
request — had to admit under oath that he lied about the nature of NTSP' s termination of its HTPN
contract:

Q. When you wrote this second paragraph, was it entirely

truthful ? Let me rephrase that. Wasiit entirely accurate?

A. No.

Q. Inwhat respect wasit not?

A. The-thiswaswritten-n a sense, to-to redly phaseoutin a

more positive light of—of the-the-the relationship between the three
parties, was no longer in place.?®

* * *

Q. Sothere would have been over a hundred inaccurate |etters
sent out under your signature, correct?
A. Yes?®
For dl of these reasons, Complaint Counsel has not shown that NTSP s dedlings with United
were anticompetitive and that United' s testimony isworth of belief.

4, Complaint Counsd admitsthat NTSP’s dealings with Blue Cross wer e not
anticompetitive.

Complaint Counsd does not alege that NTSP engaged in any anticompetitive conduct with
Blue Cross??” That fact isnot surprising. Much of the discussion between NTSP and Blue Cross

concerned arisk contract, but the parties could never agree upon terms.?® As for non-risk contracts,

24 RX 3103.
23 Beaty, Tr. 453-54.
26 Beaty, Tr. 461-62.

27 e CC'sPost Trial Brief at 10-21 (alleging that NTSP engaged in anticompetitive behavior with Aetna,
Cigna, and United).

28 van Wagner, Tr. 1719-20; RX 1421 (memorandum regarding Blue Cross risk proposal); CX 84 (Board minutes
reporting Blue Cross risk proposal).
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NTSP participating physicians had access to a Blue Cross contract through HTPN,?® and the rates on
that contract were more favorable than any Blue Cross offer to NTSP.2° Blue Cross also indicated
that it did not need NTSP in its network and has said that it does not have any contracting needsin
Tarrant County. 2

Rather than rely on Blue Cross as a basis for dleged anticompetitive conduct, Complaint
Counsdl adduced rebutta testimony from Rick Haddock, Blue Cross s representative, for the limited
purpose of trying to attack Dr. Van Wagner’ s credibility regarding a 145% PPO reimbursement rate.%2
But the suggestion that any discussion about a 145% rate was improper conflicts with the evidence.
First, the HTPN/Blue Cross contract discussed in the preceding paragraph had a 145% rate for the
PPO product.?* Second, Mr. Haddock’ s notes indicate that the parties discussed arisk contract: “To
do risk - payor must be willing to share data”>** And the notes say nothing about any 145%
“minimum.” That is congstent with other evidence showing that Blue Cross made offersto NTSP well
below 145% and that NTSP messengered those offers to participating physicians>® Findly, Mr.

Haddock has some credibility issues of hisown. He tetified that he met with Complaint Counsdl for

29 Van Wagner, Tr. 1720-21.
20 van Wagner, Tr. 1723; CX 306.

L van Wagner, Tr. 1720; CX 709 (letter describing Blue Cross s refusal of aNTSP offer and statement that
they have no contracting needs in Tarrant County).

22 Tr. 2740 (ruling that Mr. Haddock could testify “for the limited reason to rebut the answer you got from Dr.
Van Wagner”); CC's Post-Tria Brief at 50 (relying on Mr. Haddock’ s testimony to attack Dr. Van Wagner).

23 CX 306.
24 RX 2089.007-.008.

25 CX 707; CX 416; RX 1275.



ten to fifteen minutes just before taking the stand,?*® but swore that did not recall discussing the number
“145” during his prep session,’ even though that was the only reason he was called in rebuttal.>® He
aso could not recal any other eventsinvolving NTSP.2°

D. Complaint Counsdl’s suggested remedies are inappr opriate.

Although Complaint Counsdl hasfailed to carry its burden in this case, NTSP dterndively
discusses the issue of remedy at the direction of the Court.

Complaint Counsel’ s Proposed Order is overly broad and would make it virtualy impossible
for NTSP to operate. The Order could cause NTSP to violate Texas State law or to become ligble for
medica malpractice or other risky conduct. The Order, by forcing NTSP to become party to contracts
with payors who are financidly unsound or who may be violating sate law, would dso destroy the risk
contract successes and spillover efficiencies that NTSP has achieved. The Order would aso require
NTSP to expend its resources on contract offers that involve very few of NTSP s participating
physcians, discriminate among NTSP s participating physcians, or involve questionable contracting
practices likely to lead to time-consuming and divisive disputes.

While the Federa Trade Commission has discretion in formulating orders, that discretion has

limitations®*° The remedy sdected, including any “fencing in” provisions, must have a“reasonable

2 Haddock, Tr. 2745.
#7 Haddock, Tr. 2746.
28 Tr, 2740.

29 Haddock, Tr. 2747-57.

20 gandard Oil Co. v. FTC, 577 F.2d 653, 662 (9th Cir. 1978).
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relation to the unlawful practices found to exist.”*** That means that any remedy should be narrowly
tallored to any violation found to exis.

Requiring NTSP to become a party to al contracts sent to it by payors, regardless of Texas
sate law or problems related to the ddivery of medica care, is not reasonably related to the asserted
charges of price-fixing, nor isit narrowly tallored. At the very leadt, any remedy should dlow NTSP to
avoid contractsthat put it at risk of violating state law, committing mapractice, or deivering
unacceptable hedth care to patients.

The Proposed Order, like Complaint Counsel’ s case, ignores the redlities of NTSP s need to
make business and hedlthcare decisons. Texas law requires NTSP, as a non-profit 501(a) medical
care entity, to have aBoard composed of physicians with active practices.?*> Complaint Counsd,
despite Fifth Circuit law to the contrary,?* views NTSP as a “walking conspiracy.” Complaint Counsd
evidently believes that every decison NTSP makes which disadvantages someone is an event of
conspiratorid liability for NTSP. Complaint Counsel phrasesitsrelief as a prohibition of conspiratorid
activity, but in the context of the proposed Order those prohibitions of refusalsto ded (a double
negative) appear to equate to a mandate to contract with al payors. Certainly, Complaint Counsdl has
not articulated, either on the merits or in regard to proposed reief, any coherent basisfor NTSP to
operate other than to become a party to and messenger every offer which waksin the door, or to shut

down.

241 Jacob Segel Co. v. FTC, 327 U.S. 608, 612-13 (1946); FTC v. Nat'| Lead Co., 352 U.S. 419, 428 (1956);
Gibson v. FTC, 682 F.2d 554, 572 (5th Cir. 1982); Litton Indus., Inc. v. FTC, 676 F.2d 364, 370 (9th Cir. 1982);
Standard Oil, 577 F.2d at 662.

22 TEX. Occ. CODE ANN. § 162.001 (Vernon 2004).

3 \fiazis, 314 F.3d at 764.
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NTSPisthe only multi-specidty physician entity accepting risk contractsin the North Texas
area® If it is unable to choose which non-risk payor contractsit will beinvolved in, it will likely fail
because of the legd and operationd problems like those previoudy described. As Dr. Wilensky noted
in her testimony, NTSP has a unique spillover business model that should be encouraged for public
policy reasons*® Complaint Counsd’s proposed relief effectively would put that model out of
existence.

In determining the appropriateness of a proposed order, the specific circumstances of the case
should be considered.?*® Complaint Counsd must show that thereis a“cognizable danger” that Smilar
conduct will recur.2*” The cognizable danger must be more than a“mere possibility.”?* Here,
Complaint Counsdl has not presented substantia evidence that there is a cognizable danger of recurrent
violations. In fact, there is no cognizable danger in this case because the conduct that has been
chalenged by Complaint Counsd was highly individualized conduct with specific payors. 1n each of the
payor higtories used by Complaint Counsdl to support its clam there were specific judtifying
circumstances leading to NTSP s actions.

NTSP had ahighly complicated relationship with Aetna, involving contracts through another
IPA, Medical Select Management. This relationship involved numerous breaches of contract, a class

action lawsuit filed by NTSP as a class representative, a bankruptcy, the indictment of an officer of

244 Casalino, Tr. 2891; Van Wagner, Tr. 1575-76.
25 Wilensky, Tr. 2187-88, 2204-05.

26 FTCv. Mandel Brothers, Inc., 359 U.S. 385, 392 (1959) (proper scope of an order depends on the facts of
each case and ajudgment as to the extent a particular party should be fenced in); Sandard QOil, 577 F.2d at 662.

27 TRW, Inc. v. FTC, 647 F.2d 942, 954-55 (9th Cir. 1981).

28 TRW, 647 F.2d at 954-55.
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MSM, and lawsuits brought againgt Aetna by the Department of Justice and the Texas Attorney
Generd .2® NTSP s rdaionship with Cignawas marked by Cigna's numerous breaches of aletter of
agreement that was entered into pending the findlization of arisk ded.?° NTSP's reaionship with
United, and mogt of the facts cited by Complaint Counsdl, centered around United' s efforts to undercut
arisk ded that NTSP had to treat patients of the City of Fort Worth, and NTSP exercising itsright
under Texas Sate law (as Sipulated by Complaint Counsdl) to inform its patients' representatives about
issues affecting their future hedlth care?! Due to the unique Situation between NTSP and each payor
that Complaint Counsel uses to support its clam, thereis no “cognizable danger” of any recurrent
violaions

Moreover, Complaint Counsel has not shown that its overly broad remedy is necessary to
address existing conduct. The cancellation of existing contracts, for example, would be ingppropriate
for the following reasons: (1) NTSP currently has no contract with Aetna or Blue Cross > (2) the
Cignaletter of agreement [

17 and (3) about one year after NTSP and United entered into their contract, United
voluntarily approached NTSP and offered a new contract to increase the rembursement rates.**

There has been no showing as to any other non-risk contracts. In fact, in the last two years, none of

29 RPF 332-33, 339-44, 346-54, 356-60, 364-65.

20 RPF 418-23, 426-32.

51 RPF 384-86, 389-95,

%2 RPF 380, 448.

%3 CX 809, 11,incamera [ b

4 Van Wagner, Tr. 1746-48 (admitted only as to operative fact that United offer was made).
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the non-risk payor offersto NTSP have been at or below either of the Board minimums.>® Complaint
Counsdl hasfailed to show thet its proposed remedy is narrowly tailored to address any dleged
violation.

This case involves an entity’ sright to refuse to dedl and decide with whom it contracts.
Complaint Counsd makes no effort to recognize the Col gate doctrine — in effect reading that doctrine
out of existence despite the Supreme Court’ s very recent reaffirmation of the doctrine in the Trinko
case. A broad order requiring a hedthcare entity to become involved in contracts, regardless of the
potentid risks to itsdlf, its participating physicians, and its patients, makes no sense — and violates
Supreme Court authority.

Any remedy must be limited by Texas hedthcare laws. The Supreme Court recently limited
another agency’ s remedies to those that did not conflict with other laws, statutes, and policies unrelated
to the agency.?® In the context of antitrust laws, the Supreme Court has aso stated that the fact that a
remedy may impinge upon rightsisto be consdered.®” Texas hedthcare laws are separate from the
antitrust laws or any other laws relating to the Federal Trade Commission. So too, especidly under the
McCarran-Ferguson Act, are Texas insurance laws governing how hedlth insurers are dlowed to ded

with their insureds?® Therefore, any remedy proposed by Complaint Counsdl must avoid conflict with

5 van Wagner, Tr. 1970-71.

26 Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 144-45 (2002) (stating that Court has “never
deferred to the Board' s remedial preferences where such preferences potentially trench upon federal statutes and
policies unrelated to the NLRA™).

7 Nat'l Society of Prof. Engineersv. U.S, 435 U.S. 679, 697-98 (1978); see also Beneficial Corp. v. FTC, 542
F.2d 611, 620 (3d Cir. 1976) (finding that FTC should consider aremedy’s effect on the right to free speech when
drafting an order).

28 Complaint Counsel does not take into account the provisions of the McCarran-Ferguson Act which reserve

to the States the right to regul ate the relationship between insurance companies and their insureds. See 15 U.S.C. §8
1011, et seq.
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Texas state laws on those issues.®® Complaint Counsal’ s proposed Order wholly disregards all those
conflicts.

Complaint Counsdl’s Proposed Order also ignores provisons used previoudy in Commission
and the Department of Justice orders to address some of the kinds of issues present here: (1) protecting
NTSP' s Colgate right to refuse to ded; > (2) protecting NTSP s right to advise its participating
physicians about payor contracts;?! (3) protecting NTSP from being involved in contracts that impose

unacceptable financia, administrative, or standard-of-care liability on NTSP?%? and (4) protecting

9 e eg., TEX. CIV. PRAC. & REM. CODE § 88.002(a) (“A hedlth insurance carrier, health maintenance
organization, or other managed care entity for a health care plan has the duty to exercise ordinary care when making
health care treatment decisions and is liable for damages for harm to an insured or enrollee proximately caused by its
failure to exercise such ordinary care.”); 28 TEX. ADMIN. CODE § 3.3703 (laying out contracting requirements for PPOs
concerning exclusivity, savings inducements, hold-harmless clauses, prompt payment, continuity of care, disclosure
of opinions to patients, disclosure of economic profiling criteria, disclosure of quality assessment criteria, and
termination); 29 TEX. ADMIN. CODE § 21.2817 (relating to clean claims and prompt payment); TEX. INS. CODE art. 3.70-
3C (same issues as TEX. ADMIN. CODE § 3.3703).

20 The Commission at times has revised its own orders sua sponte to reflect a respondent’s rights under the
Colgate doctrine. See, e.g., Onkyo U.SA. Corp., 122 F.T.C. 325, 326, n.3 (listing prior FTC orders reopened by
Commission and modified to recognize Colgate right).

®1  see, eg., FTCv. College of Physicians-Surgeons of Puerto Rico, Final Order at 1V, Civil No. 97-CV-2466
(D. P.R. 1997) (“Provided, Further, that nothing contained in this Order shall prohibit defendant College or corporate
defendants from communicating purely factual information describing the terms and conditions of any participation
agreement or operations or any third-party payer or from expressing views relevant to various health plans provided
that such factual information or views are not undertaken to invite, initiate, encourage, or facilitate any actual or
threatened refusal to deal or any other provision of this Order.”); Midwest Behavioral Healthcare LLC, DOJ Business
Review Letter (Feb. 4, 2000) at http://www.usdoj.gov/atr/public/busreview/4120.htm. (“At the request of the
participating provider, the messenger may communicate objective information to that provider about a proposed
payor contract or its terms, including objective comparisons with terms offered to that participating provider by
other payors. ‘Objectiveinformation’ or ‘ objective comparison’ constitutes empirical datathat is capable of being
verified or acomparison of such data.”); see also Department of Justice and Federal Trade Commission Statements
of Antitrust Enforcement Policy in Health Care, Statement 9 (“ The agent also may help providers understand the
contracts offered, for example by providing objective or empirical information about the terms of an offer (such asa
comparison of the offered terms to other contracts agreed to by network participants).”).

%2 e, e.g., Colegio de Cirujanos Dentistas de Puerto Rico, Docket C-3953 (June 12, 2000) (“Provided,
However, that nothing contained in this Order shall prohibit respondent from formulating, adopting, disseminating,
and enforcing, reasonable ethical guidelines governing the conduct of its members with respect to representations
that respondent reasonably believes would be false or deceptive within the meaning of Section 5 of the Federal
Trade Commission Act, 15 U.S.C. § 45, or with respect to uninvited in-person solicitation of actual or potential
patients who, because of their particular circumstances, are vulnerable to undue influence.”).
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NTSP from becoming involved in contracts that creste a conflict or risk of conflict with state or federa
law. 23

For dl of these reasons, Complaint Counsel’ s proposed Order is ingppropriate.

[11.
CONCLUSION

Complaint Counsel cannot establish liability under the per se rule or Polygram. Thereisno
evidence of colluson, and Complaint Counsel has not proven actud anticompetitive effectsin areevant
market, as required by the Supreme Court in California Dental. NTSP has aright under Colgate,
which was recently resffirmed in Trinko, to dea with whomever it chooses. NTSP has established a
network that unquestionably generates actua procompetitive effects and spillover. Trinko forces
regulators to be cautious before chilling a network’ s procompetitive effects, even when they lead to
monopolies or monopoly prices, because those effects encourage the innovation that is the halmark of
our free-market system. NTSP should not be forced to deal with whomever the FTC chooses or to
provide access to its efficiency-enhancing network to anyone who asks. That would cripple NTSP and
cause confuson among those with whom NTSP dedls.

Complaint Counsel has dso ignored considerable amounts of record evidence that putsinto the

proper context the allegedly improper communications a issue. The payors have engaged in improper

23 see, eg., Alaska Healthcare Network, Inc., Docket C-4007 (Apr. 25, 2001) (“Provided That nothing in this
Order shall prohibit conduct that is approved and supervised by the State of Alaskainsofar as that conduct is
protected from liability under the federal antitrust laws pursuant to the state action doctrine.”); Texas Surgeons,
P.A., Docket C-3944 (May 18, 2000) (“Provided Further that nothing in this Order shall prohibit conduct that is
approved and supervised by the State of Texas insofar as that conduct is protected from liability under the federal
antitrust laws pursuant to the state action doctrine.”). State action can also include prohibitory statutes, which do
not require a showing of active state supervision. See Shake River Valley Elec. Ass n v. Pacificorp, 238 F.3d 1189,
1193-94 (9th Cir. 2001) (“...some state statutes may be so comprehensive, or their application so mechanical, that
actual state review would be pointless.”); Zimomra v. Alamo Rent-A-Car, Inc., 111 F.3d 1495, 1499-1500 (10th Cir.
1997) (active state review is not necessary when private defendants have no discretionary authority under the state
statute-in this case, all discretion on rate setting for rental cars was given to the city and county).
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conduct that caused the TDI to fine them millions of dollars. NTSP reported the payors to the TDI for
improper contracting activities. The payors have aso breached contracts with NTSP and that has
caused NTSP to assart itsrights to enforce the contracts express terms.

The Commission also lacks jurisdiction over NTSP, a memberless, non-profit corporation.
NTSP does not qualify asa* corporation” under the FTC Act and does not act for the profit of any
“members” Complaint Counsel aso has not carried its burden to prove that NTSP s actionsin Texas
had an effect on interstate commerce.

Findly, Complaint Counsd failsto suggest aviable remedy narrowly tailored to the asserted
gpecific violations and fails to account for NTSP s rights under both federd and state law. NTSP has
the Colgate right to dedl with whomever it chooses. And Texas law gives NTSP the right to
communicate with patients about network adequacy issues and compensation rates; it aso provides for
theinclusion of certain contractud terms and addresses certain payment issues. NTSP should not face
malpractice or other potentid liability under Texas law because of any potential remedy. Moreover,
Complaint Counsel has not carried its burden to prove that any remedy is needed to address existing
conduct. NTSP has no contracts with Aetna or Blue Cross, United voluntarily agreed to increase
NTSP s reimbursement rate; and Cigna' s contract |

]

For all of these reasons, NTSP requests that Complaint Counsdl’s case be dismissed for lack

of jurisdiction, or in the dternative, for lack of merit. NTSP dso requests al other and further to which

it may bejustly entitled.

52



Respectfully submitted,

Gregory S. C. Huffman
William M. Katz, J.
Gregory D. Binns
Nicole Rittenhouse

THOMPSON & KNIGHT L.L.P.
1700 Pacific Avenue, Suite 3300
Dallas TX 75201-4693

214969 1700

FAX 214 969 1751
gregory.huffman@tklaw.com
william.katz@tklaw.com
gregory.binns@tklaw.com
nicole.rittenhouse@tklaw.com

ATTORNEY S FOR NORTH TEXAS SPECIALTY
PHYSICIANS

53



CERTIFICATE OF SERVICE

I, Nicole L. Rittenhouse, hereby certify that on July 6, 2004, | caused a copy of the foregoing
document to be served upon the following persons.

Michadl Bloom (via Federa Express and e-mail)
Senior Counsd

Federd Trade Commission

Northeast Region

One Bowling Green, Suite 318

New York, NY 10004

Barbara Anthony (via certified mail)
Director

Federal Trade Commisson
Northeast Region

One Bowling Green, Suite 318
New York, NY 10004

Hon. D. Michad Chappdll (viae-mail and 3 copies via Federd Express)
Adminigrative Law Judge

Federd Trade Commission

Room H-104

600 Pennsylvania Avenue NW

Washington, D.C. 20580

Office of the Secretary (origind and 2 copies via Federa Express)
Dondd S. Clark

Federal Trade Commisson

Room H-159

600 Pennsylvania Avenue NW

Washington, D.C. 20580

and by e-mail upon the following: Theodore Zang (tzang@ftc.gov) and Jonathan Platt (jplatt@ftc.gov).

Nicole L. Rittenhouse

007155 000034 DALLAS 1759920.2



