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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of
Docket No. 9312

North Texas Specialty Physicians,

a corporation.

Respondent’s Consolidated Response to Complaint Counsel’s Motions in Limine

INTRODUCTION

Complaint Counsel has challenged bits and pieces of the reports of each of Respondent’s
three experts. Complaint Counsel has brought forward no expert evidence, however, to support
its arguments that these selected parts of the expert reports should not be heard along with the
full testimony of these experts at trial. In many instances, Complaint Counsel is complaining
because Respondent’s experts have pointed out the deficiencies or admissions in Complaint
Counsel’s and Complaint Counsel’s expert’s own proof. None of Complaint Counsel’s challenges
rise to the level of a proper Daubert challenge. All Complaint Counsel succeeds in doing in its
motions is to implicitly establish and underline Complaint Counsel’s own failures to sustain its
Burden of proof under the rule-of-reason-type analysis mandated by the Supreme Court’s

California Dental decision.



THE LEGAL STANDARDS

The initial burden is on the party opposing expert testimony to sufficiently call the
expert’s opinion into question." This is usually accomplished by offering conflicting literature or
expert testimony.” A challenge to a test’s methodology is improper when there is no expert
opinion in the record to show the methodology is wrong.” Here, Complaint Counsel fails to bring
forward any expert testimony challenging what Respondent’s experts have done.

Daubert challenges are also disfavored in settings similar to this case. Complaint Counsel
points out that Federal Rule of Evidence 702 and Daubert itself are not controlling in this
administrative proceeding.! And even courts bound by the Federal Rules of Evidence have held
that Daubert is less important in cases where the judge sits as the trier of fact.” Given this
authority and the paucity of grounds for Complaint Counsel’s motions (as explained more fully
below), there seems to be little feason for the Administrative Law Judge to spend time on a
preliminary challenge like this in lieu of hearing the experts’ opinions in the fuller context of their
and others’ trial testimony.

A proper Daubert challenge would also have to focus on the principles and methodology

! Rodriguez v. Riddell Sports, Inc., 242 F.3d 567, 581 (5th Cir. 2001).
2 Tanner v. Westbrook, 174 E.3d 542, 546 (5th Cir. 1999).

? See, e.g., Kannankeril v. Terminix Int'l, Inc., 128 F.3d 802, 808 (3d Cir. 1997) (argument that
improper test was run failed when there was no expert opinion that the test was an inappropriate

method).

* See Complaint Counsel’s Memorandum in Support of Motion In Limine to Preclude Report and
Testimony of Edward F.X. Hughes, p. 2.

> Gibbs v. Gibbs, 210 F.3d 491, 500 (5th Cir. 2000).
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of an expert opinion, not its conclusions.” An opposing party does not properly attack an expert
by rehashing arguments related to the central factual disputes of the case.” An expert is also not
required to establish the validity of disputed facts in order to have a proper factual basis for his
opinion.8

While the proponent of the expert has to show admissibility, this burden is low. The
party must only show that the testimony will “assist the trier of fact,” not that it will satisfy the
burden on the ultimate issue at trial.” Experts should be excluded only if their testimony is so
fundamentally unsupported that it cannot possibly help the factfinder.®

The proper scope of a Daubert challenge is very limited. The question is one of
admissibility only — arguments going to the weight of expert testimony are not proper.’ As the
Daubert opinion itself reminds us, the traditional and appropriate means of attacking admissible
evidence are cross-examination, presentation of contrary evidence, and careful instruction on
burden of proof."? The ability to test evidence in these ways makes exclusion of expert testimony

unnecessary in most circumstances. An expert is not required to know the answers to all

¢ Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 595 (1993).

7 Int'l Adhesive Coating Co. v. Bolton Emerson Int'l, Inc., 851 F.2d 540, 545 (1st Cir. 1988).
81d.

® Ambrosini v. Labarraque, 101 F.3d 129, 135 (D.C. Cir. 1996).

' Hurst v. United States, 882 F.2d 306, 311 (8th Cir. 1989)

! See Hartley v. Dillard’s, Inc., 310 F.3d 1054, 1061 (8th Cir. 2002); Cummings v. Standard Register
Co., 265 E.3d 56, 65 (1st Cir. 2001).

2 Daubert, 509 U.S. at 595.



questions presented in a case — not even fundamental questions.” Exclusion is not required even
when the expert’s opinion is tentative or speculative."

Most arguments disguised as Daubert challenges actually attack the weight of the expert
testimony, not its admissibility. For example, challenges to the factual bases or underpinnings of
an expert opinion usually go only to weight and credibility of the evidence, not admissibility."
Further, the test for admissibility is not whether the expert might have done a better job.'
Pointing out the limits of an expert’s research or things the expert failed to do usually goes only to
the weight of the evidence.” Using these principles, courts have found no basis for exclusion
when experts were challenged for failing to take into account certain data,”® choosing an
incorrect base point,”® compiling a faulty database,” and failing to control factors and omitting
variables.”!

RESPONDENT’S EXPERT WITNESSES

In order to understand the context of the expert opinions being expressed by

¥ Jahn v. Equine Servs., PSC, 233 F.3d 382, 390 (6th Cir. 2000).

' Int'l Adhesive Coating Co., 851 F.2d at 545.

" Hartley, 310 F.3d at 1061; Hurst, 882 F.2d at 311; Int'l Adhesive Coating Co., 851 F.2d at 545.
' Kannankeril, 128 F.3d at 809.

17 Ambrosini, 101 F.3d at 140.

18 Cummings, 265 F.3d at 65.

¥ Id.

2 Tyler v. Union Oil Co., 304 F.3d 379, 392-93 (5th Cir, 2002).
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Respondent’s experts, it is important to know what their experience and qualifications are.

Dr. Gail Wilensky has a Ph.D. in economics from the University of Michigan and is one of
the foremost authorities concerning healthcare policy in the country. She has served as the
Administrator of the Healthcare Financing Administration from 1990 to 1992, a Deputy
Assistant of Policy Development to President Bush from 1992 to 1993, the Chair of the Physician
Payment Review Commission from 1995 to 1997, the Chair of the Medicare Payment Advisory
Commission from 1997 to 2001, and very recently as the Co-Chair of the President’s Task Force
to Improve Healthcare Delivery for Our Nation’s Veterans. She has written extensively in the
area of healthcare, as shown by her attached curriculum vitae.”> As will be seen, Dr. Wilensky is
being called by Respondent to show how NTSP and its business model have procompetitive
attributes in the context of U.S. healthcare policy. Dr. Wilensky, like Respondent’s other two
experts, establishes the plausibility of procompetitive justifications for NTSP’s position in this
case, and thereby eliminates under the California Dental decision any applicability of the per se or
other abbreviated review on which Complaint Counsel solely bases its case.”’ Furthermore, the
procompetitive attributes of NTSP and its business model, even if Complaint Counsel had tried
or been able to carry its burden of proof under a rule of reason analysis, would establish that on
balance NTSP’s conduct is not an antitrust violation.

Dr. Edward Hughes holds a medical degree from Harvard Medical School and a Master

% A copy of Gail R. Wilensky, Ph.D.’s curriculum vitae is attached as Exhibit B.

» Cal. Dental Ass'n v. FTC, 526 U.S. 756, 771 and 778 (1999) (stating that if the challenged
conduct “might plausibly be thought to have a net procompetitive effect, or possibly no effect at all on
competition,” the truncated rule-of-reason analysis does not apply).
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of Public Health degree from Columbia University of Public Health. For many years he has been
a Professor of Management and Strategy and of Health Industry Management at the Kellogg
School of Management at Northwestern University, as well as being a Professor of Preventive
Medicine at Northwestern University Medical School. He is nationally recognized in matters
concerning health industry management and the development and functioning of managed care
in the U.S. For almost 30 years he has taught courses concerning managerial leadership in the
healthcare industry. His extensive writings and experience are included in his attached
curriculum vitae.”* Dr. Hughes is being called by Respondent primarily to discuss the
procompetitive aspects of NTSP and its business model in the context of Dr. Hughes’ experience
with organizational models and teams in the healthcare industry.

Dr. Robert Maness holds a Ph.D. in economics from Texas A&M University and has
specialized in the fields of antitrust industrial organization and health economics. He was a st#ff
economist for the Federal Trade Commission from 1995 to 1996, where he worked on healthcare
antitrust issues. From 1996 to the present he has been with LECG, Inc., working on healthcare-
related and other matters.”> Dr. Maness has carried the typical load of an antitrust economist in
this type of case. Drs. Wilensky and Hughes have relied on Dr. Maness’s detailed analysis of
NTSP in drawing their supplemental opinions.

RESPONDENT’S EXPERTS’ REPORTS

# A copy of Edward F. X. Hughes, MD, M.P.H.’s curriculum vitae is attached as Exhibit C.
% A copy of Robert S. Maness, Ph.D.’s curriculum vitae is attached as Exhibit D.
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% Deposition of Robert S. Maness, Ph.D. at p. 146, attached as Exhibit E.

27 A copy of Robert S. Maness, Ph.D.’s expert report is attached as Exhibit F.
2 Exhibit F at pp. 2-3.

®1d. at pp. 9-14.

*1d. atpp. 3, 5.

1d. at 22,

2 1d. at pp. 26, 30.



Dr. Wilensky provides a report’” which is supplemental to the report of Dr. Maness. Her

report contains the following major points:

*1d. at pp. 3, 19-20.

*1d. at p. 4.

* 1d. at pp. 4, 38-39.

%1d. at p. 43.

" A copy of Gail R. Wilensky, Ph.D.’s expert report is attached as Exhibit G.
* Exhibit G at pp. 6-9.

*1d. atpp. 11-12.



Dr. Hughes also provides a report* supplemental to that of Dr. Maness. Dr. Hughes

makes the following major points:

“1d. at pp. 12-14
“1Id, at p. 16.
# A copy of Edward F. X. Hughes, MD, M.P.H.’s expert report is attached as Exhibit H.

# Exhibit H at pp. 4, 9-10.

kS

Id.

# Id. at pp. 16-18.



COMPLAINT COUNSEL’S ARGUMENTS
SPILLOVER ANALYSIS

The principal point which is made by Complaint Counsel in regard to the expert opinions
of Drs. Maness, Wilensky and Hughes is a criticism of a study comparing the medical, pharmacy,
and total costs per member per month (“PMPM”) for NTSP’s patients under the PacifiCare
capitation contract and under the CIGNA fee-for-service contract. That study showed that
under the two payment methodologies the costs were quite similar and that spillover of medical
management improvements was occurring from NTSP physicians’ treatment of capitation
patients to their treatment of fee-for-service patients. In short, the data validated NTSP’s
business model in creating a network for capitation risk contracts and then continuing to be
involved with payors who want to use the network for fee-for-service contracts. Because the
PMPM costs of treatment under the two types of contracts were so similar, the gains NTSP has
made through medical management techniques for its risk contract clearly have had a similar
effect of lowering costs on NTSP’s fee-for-service work under the CIGNA contract.

Complaint Counsel attacks this very significant study, asserting that the study could be
done "better."” That argument has two defects. First, whether a study can be done "better" is
not the standard for whether or not the study will be admitted and considered by the fact finder.

“[T]he test for admitting his expert testimony is not a question of whether his methods were

“1d. at pp. 17-18.

# See Memorandum in Support of Motion in Limine to Preclude Certain Opinion Testimony of
Gail R. Wilensky, p. 8.
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perfect or whether a possiBility exists that the ‘expert might have done a better job.”* Second,
Complaint Counsel brings forth no expert testimony that the study is invalid and should not be
admitted under the Daubert standard (even if the Daubert standard were applicable in this type
of proceeding).* Without any supporting expert evidence, Complaint Counsel’s mofions are
merely comments by lawyers. It is telling that Complaint Counsel and Complaint Counsel’s
expert never try to bring forward any different statistical comparisons of the PacifiCare and Cigna

populations, even though Complaint Counsel says it should be done.

# Eclipse Elec. v. Chubb Corp., 176 F. Supp. 2d 406, 412 (E.D. Pa. 2001) (quoting Oddi v. Ford
Motor Co., 234 F.3d 136, 156 (3d Cir. 2000)).

# See, e.g., Kannakeril, 128 F.3d at 808 (argument that test was unreliable rejected because no
supporting expert opinion).

% See Declaration of Robert S. Maness in Response to Complaint Counsel’s Motion in Limine to
Preclude Certain Testimony at p. 4 and 6, attached as Exhibit I.

*! Exhibit I at pp. 3-5.

>2 Exhibit I at pp. 4-7.



Complaint Counsel’s own expert, Professor Frech, has already admitted that his opinion,
as well as that of the literature, is that there is spillover from managed care to other forms
healthcare.” In fact, Professor Frech stated that he expected there would be spillover from
NTSP physicians participating in the risk contract to NTSP physicians who did not participate as
well as spillover to medical practice in the entire geographic area.”* Professor Frech’s admission
also corroborates the repeated testimony in the record by doctors that the medical management
lessons they have learned under NTSP risk contracts are applied in their treatment of non-risk
patients.” Indeed, physiciahs have testified that they often do not even know what type of
insurance a patient has when the patient is being treated.”® Complaint Counsel’s attack not only
is without substance, but also contradicts Complaint Counsel’s own expert.

Complaint Counsel also has a related criticism of Respondent’s experts. Complaint
Counsel questions why Respondent has not done a study comparing NTSP’s costs for patients
under the PacifiCare and CIGNA contracts to patients treated under other payors’ contracts.
Coinplaint Counsel is well aware of the fallacy of its argument. Although Respondent issued
subpoénas to the other payors seeking access to the payors’ databases so that such studies could
be done, the payors successfully resisted producing such dataBases. Although Respondent had

sufficient data in its own possession concerning the PacifiCare and CIGNA patient populations

> Deposition of Professor H.E. Frech III at pp. 104-105, 110, 240-241, attached as Exhibit .
*1d. at p. 240-241.

% Deposition of Ira Hollander, MD, at pp. 164-165; Deposition of Mark Presley, MD, at pp. 135-
136; Deposition of Harry Rosenthal, Jr., MD, at pp. 45-46; attached as Exhibits K, L, and M.

% Exhibit K at p. 164; Exhibit L at p. 135; Exhibit M at p. 46.
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to run a spillover comparison for those populations, NTSP has never had access to sufficient data
for the patient populations for other payors. Respondent has done what it can with the available
data and has conclusively shown that spillover has occurred, corroborating the testimony of
physicians that such spillover of treatment techniques in fact occurs. Complaint Counsel’s
criticism as to wanting even more data seems misplaced, especially in light of Complaint
Counsel’s expert’s own admission that spillover does occur. Complaint Counsel’s criticism is not
a sufficient foundation for a Daubert challenge.
RELEVANT MARKET

Complaint Counsel also challenges why Dr. Maness did not do detailed price analyses in
his study of a relevant market. Complaint Counsel’s éhallenge is surprising, to say the least, in
that the burden to prove a relevant market is on Complaint Counsel, and Complaint Counsel
chose not to prove a relevant market.”” As pointed out in Respondent’s pending Motion for
Summary Decision, that is one reason why Complaint Counsel’s complaint should be dismissed.

Although Respondent has no burden of proof to delineate a relevant market, Respondent

has done more than enough to show that any relevant market would have to include Dallas and

other counties, in addition to Tarrant County. —

- Dallas County is only 15 miles from downtown Fort Worth. _

*" Some courts have held that construction of the relevant market must be based on expert
testimony. E.g., Bailey v. Allgas, Inc., 284 F.3d 1237, 1246 (11th Cir. 2002).

% Exhibit F at p. 11.
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— Complaint Counsel’s own expert acknowledges as

much.®® In addition, some payors use the same payment rates for Dallas and Tarrant Counties.®

foe 1992 Merger Guidelines use a “small but significant and non-transitory” price
increase hypothetical as a conceptual construct to draw on “all relevant evidence” to predict
what “likely” would occur, so that a relevant market and the participants in a relevant market
can be determined.*> Complaint Counsel takes the extraordinary position that a respondent’s
expert has to perform price or "quantitative" analyses to rebut an allegation as to relevant market.
Complaint Counsel, of course, cites no authority for this proposition.

In this case, Respondent did not have access to price data to do an empirical market study
like the one Complaint Counsel argues should have been done. Instead, Complaint Counsel
made no effort to prove a relevant market, and Respondent used structural factors to show that
Complaint Counsel would never be able to prove that Tarrant County, much less the City of Fort
Worth, constituted a valid relevant market. As Dr. Maness discusses in his attached declaration,
the methodology he used in his analysis of relevant market is consistent with the approach he
used while an economist in the Bureau of Economics. Interestingly enough, Complaint Counsel’s

own expert admits the validity of many of the factors Dr. Maness used to show that a local city or

*Id. atp. 13.

__ & Exhibit ] at pp. 130-31.

8! Deposition of David Roberts, p. 60, attached as Exhibit N; Exhibit ] at p. 166.
8 Exhibit ] at pp. 130-132.
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county market was not sustainable.”> Complaint Counsel’s challenge to Dr. Maness’s work on
relevant market is groundless and only highlights Complaint Counsel’s own failure to
demonstrate a relevant market.

DR. WILENSKY’S OPINIONS

Complaint Counsel’s criticism of Dr. Wilensky’s report is more like a citation-less lawyer’s
final argument than a Daubert chalienge.

To the degree Complaint Counsel carries forward its criticism that the PacifiCare/
CIGNA spillover analysis could be done "better," Respondent incorporates the discussion already
made above.

Complaint Counsel makes an argument that Dr. Wilensky should not be able to comment

on the fact that NTSP has taken steps to improve spillover by requiring all the doctors on NTSP’s

non-risk panel to be available for risk contracts. —

— Complaint Counsel cites no authority, nor really any

cogent reason, why Dr. Wilensky cannot testify on the positive implications of an improvement
in NTSP’s business model. Given Professor Frech’s admission that spillover tends to increase the
" more continuity in physicians there is between the risk physician panel and the non-risk
physician panel,> Dr. Wilensky’s testimony on this point seems incapable of being contradicted.

Complaint Counsel also criticizes Dr. Wilensky for not replicating Dr. Maness’s and

% Id. pp. 130-132.
& Exhibit G at pp. 5, 14-15.
% Exhibit ] at p. 241.
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others’ intensive reviews of NTSP’s operations.*® Complaint Counsel, of course, cites no
authority that every expert in a case has to perform his or her own review of data and facts
independent from all other experts. Such a rule would be not only hugely expensive, but would
render impossible the coordination of experts from different disciplines (e.g., economics and
accounting) who need to rely on each other’s works in making conclusions within their own fields
of expertise.’” Legal precedent, in fact, rejects such a rule.%®

Dr. Wilensky’s opinions go well beyond the data and proof as to NTSP’s performance

shown by Dr. Maness and NTSP, much of which has been admitted as conceptually valid by

Complaine Counsel's exper:. | NN

Complaint Counsel’s attack on Dr. Wilensky’s opinions as "speculation" is greatly out of
place. There are few persons more expert than Dr. Wilensky concerning healthcare trends and

policy in the United States and what changes are needed so that increases in healthcare spending

% Memorandum in Support of Motion in Limine to Preclude Report and Testimony of Gail R.
Wilensky at pp. 7-8.

§7 Part of Complaint Counsel’s motivation in this case seems to be to want to raise the bar for
NTSP’s evidentiary showings, despite the fact that Complaint Counsel not only fails to meet the standard
it posits, but also fails to make any showing comparable to the depth and quality of the showings made by
Respondent.

% Gussack Realty Co. v. Xerox Corp., 224 F.3d 85, 94-95 (2d Cir. 2000)
% Exhibit G at p. 16.
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abate. Dr. Wilensky has spent more than a decade in charge of many of the governmental bodies
expressly charged with determining how to avoid healthcare spending increases. She has been
repeatedly called to testify before Congress on these same issues.”® Her explanation of the
procompetitive aspects of NTSP’s business model in the context of the structure of the
healthcare industry is entitled to great weight. Complaint Counsel’s attempt to restrict Dr.
Wilensky to statements about NTSP’s (uncontroverted) performance data is merely an attempt
to avoid having Complaint Counsel’s theory judged in the light of the lessons applicable to the
healthcare industry in general.

DR. HUGHES’S OPINIONS

Dr. Hughes, like Dr. Wilensky, is providing a report which is supplemental to that of Dr.
Maness. Dr. Hughes has had personal experience and involvement in observing NTSP’s medical
management operations, and hence is able to draw on that background in commenting on how
NTSP compares to the many other organizations Dr. Hughes has encountered in his long career.
Dr. Hughes also relies on the detailed analysis which Dr. Maness did of NTSP’s operations.

Dr. Hughes has spent a substantial portion of his career consulting with healthcare
organizations on how to create teamwork through leadership. Dr. Hughes has been able to
observe how effective teamwork among doctors improves the quality and efficiency of medical
practice. He has personally investigated the functioning of NTSP in that context through site
visits and conferences with NTSP’s physician leadership at the board, divisional, and medical

management levels. He has further interacted through on-site visits and conferences with the

1d. at p. 2; Exhibit B.
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staff of NTSP when conducting his analysis.

Dr. Hughes is critical of Complaint Counsel’s use of unit cost as virtually the only
criterion of market impact in this case, because that is an ineffective measure. The cost paid by
payors is a composite of provider cost, facility cost, pharmacy cost, and other costs. Physicians, as
one type of provider, charge based on the number and types of services provided (what is
sometimes referred to as “utilization”), multiplied by the unit cost for each of the services. Dr.
Hughes explains that implementing more efficient and cost-effective utilization is a result of
effective physician teamwork and can be much more important than unit cost in reducing the
charges paid by a payor. He will also be able to explain that physicians act as decision-makers for
patients’ stays in hospitals and other facilities and for patients’ use of pharmaceutical drugs.
Physicians, through more effective teamwork, can achieve dramatic improvement in facility and
pharmacy costs, and those efficiencies can be much more important than physician unit cost.

Dr. Hughes will also be able to explain why effective teamwork is very vulnerable to
changes in membership in the physician team. More than a decade of teaching managed care
organizational leadership gives him the perspective to explain why Complaint Counsel’s attempt
to force NTSP to move outside NTSP’s business model of making available the same network for
non-risk contracts as is being used for risk contracts is counterproductive and bad public policy.”

Complaint Counsel challenges Dr. Hughes because Dr. Hughes relies on the testimony

" The National Bureau of Economic Research and others have published studies showing the
value of teamwork processes - what economists call “organizational capital.” See, e.g., Lev, Baruch and
Radhakrishnan, “The Measurement of Firm-Specific Organization Capital,” NBER Working Paper
#9581, March 2003; Chowdhry and Garmaise, “Organizational Capital and Intrafirm Communication,”
March 2003 Working Paper, The Anderson School at UCLA; Atkeson and Kehoe, “Measuring
Organizational Capital,” Federal Reserve of Minneapolis, Research Department Staff Report 291,
September 2002, p. 1.
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and analysis done by Dr. Maness and others as to the spillover of NTSP’s medical management
gains on the risk contracts to non-risk treatment. This challenge is misplaced because Dr.
Hughes is allowed to rely on other experts’ and witnesses’ work and testimony.™

Dr. Hughes’s primary task is not to replicate what Dr. Maness and others have done in
demonstrating that NTSP performs better than most other comparable organizations and
physicians and that spillover exists between NTSP’s treatment of capitation patients and fee-for-
service patients.” Instead, his primary tasks are to address the implications of those results in his
criticism of Complaint Counsel’s reliance on unit cost as the appropriate measure and Complaint
Counsel’s disregard of the positive implications NTSP’s network business model for achieving
improvements in overall cost. As demonstrated above, Complaint Counsel’s criticism of the
spillover analysis is incorrect; Complaint Counsel does not even try to bring forward expert
evidence in its motions to contradict the data showing the spillover of NTSP’s superior
performance. Complaint Counsel also does not challenge Dr. Hughes’s points that overall cost is
the appropriate way to measure physician performance and that physician performance in
controlling overall cost is enhanced by maintaining the continuity of the physicians-engaged in
risk and non-risk contracts.

-Complaint Counsel has a second criticism of Dr. Hughes — that Dr. Hughes has not

addressed Complaint Counsel’s contention that NTSP must participate in every payor offer

" See FED. R. EVID. 703 (facts or data relied upon by expert may be those “made known” to
expert); Gussack Realty Co. v. Xerox Corp., 224 F.3d 85, 94-95 (2d Cir. 2000) (expert need not conduct
own tests).

B See Id.
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unless Respondent proves that there are “significant efficiencies in NTSP’s non-risk-sharing

business.”™ Complaint Counsel’s criticism is multi-flawed.
I . of e

points are conceded by Complaint Counsel’s expert.”

Secondly, Complaint Counsel’s contention is wrong as a matter of law in at least two
regards. NTSP, like any entity, has the right to refuse to deal under the Colgate doctrine.” That
point has been recently emphasized in a similar context for an association in the Viazis decision.™
That right to refuse does not depend on the refusal being based on expensive and complicated
economic studies by highly-paid experts. In addition, under the non-abbreviated analysis
mandated by California Dental, Complaint Counsel has failed to carry its burden of showing an
adverse impact in a relevant market in light of the clear points made by Dr. Hughes and others

that there are plausible pro-competitive effects from NTSP’s network business model.

Thirdly, and the point most directly in point with Complaint Counsel’s Daubert motion,

" See Memorandum in Support of Motion in Limine to Preclude Report and Testimony of Edward
F. X. Hughes, at p. 14-15.

™ Exhibit F at pp. 42-44.

% Exhibit ] at pp. 105, 115, 240-241.

™ See United States v. Colgate & Co., 250 U.S. 300, 307 (1919).

™ See Viazis v. Am. Ass'n of Orthodontists, 314 F.3d 758, 165 (5th Cir. 2002).
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the admissibility of Dr. Hughes’s opinions do not depend on his also addressing other positions
Complaint Counsel would like to argue about, especially when Complaint Counsel’s positions are
both factually and legally flawed.
CONCLUSION

Every challenge to NTSP’s experts goes to the weight of the testimony, not its
admissibility. Complaint Counsel has done nothing except challenge portions of these experts’
reports, and it has based these challenges not on expert evidence; but on rehashed arguments
concerning the issues in dispute in this case. Because none of Complaint Counsel’s arguments
presents a proper Daubert challenge, NTSP requests that Complaint Counsel’s Motions In Limine
to preclude expert testimony be denied in whole. NTSP also requests all other and further relief

to which it may be justly entitled.
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The Specific Pages of Respondent’s Consolidated Response to
Complaint Counsel’s Motion in Limine that are subject to the
Protective Order Governing Discovery Material are pages 7, 8, 9,

10, 11, 13, 14, 15, 16, and 20.

In addition, Exhibits F, G, H, and I are subject to the Protective
- Order Governing Discovery Material

Persons to be notified of Commission’s intent to disclose in a final decision any of the
confidential information contained in this document:

Counsel for Respondent
Gregory S. C. Huffman
Thompson & Knight L.L.P.
1700 Pacific Ave.

Suite 3300

Dallas, TX 75201
214.969.1700
214.969.1751 (facsimile)
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DEFlNITIONS

L ‘Matter’ means the matter captxoned In the Matter ofNorth Texas Speczalzy Physzczans '
. ;Docket Number 9312, pendmg before the Federal Trade Comm1ss1on, and all subsequent

- appellate or other rev1ew proceedmgs related thereto

2. “Commlssmn or “FTC" means the F ederal Trade Commlsswn, or any of its employees S
agents attomeys and all other persons acung on xts behalf; excludmg persons retamed as
consultants or expexts for putposes of tllls Matter o

3. “No'rth Tekas Speoialty Pliysrcmns means North Texas Spemalty Physxcxans a non—proﬁt
o - ' EXHIBITA




corporation orgamzed, cxlstlng, and domg buslness under and by v1rtue of the laws of Texas, w1th

. 1ts oﬂice pnnctpal place of busmess at 1701 Rtver Run Road, Smte 210, Fort Worth, TX'76107.
4. “Party” :neans either the FTC or North Texas Specialty P.hysici_ans.
5. “Respondent”: means North Texas Specialty Physicians.

6.';» "‘OutStde Counsel” means the law firms that are counsel of record for Respondent in thlS 3
- Matter and their assocmted attomeys or other persons regularly employed by such law ﬁrms
y mcludmg legal assxstants clencal staﬁ; and mformatton management personnel and tempora.ty
personnel retained by such law firm(s) to perform legal or clencal dutxes or to provide loglstlcal
htxgatlon support with regard to this Matter; prowded that any attorney assoc1ated with Outsrde
Counsel sha.ll notbe a dlrector oﬁ‘lcer or employee of Respondent The term Outslde Counsel

does not mclude persons retained as consultants or experts for the purposes of thxs Matter

| '7'.. “Producing Party’ means a Party or Third Party that produced or mtends to produce
Conﬂdenttal stcovery Matenal to any of the Parties. For purposes of Confidential Dlscovery )
Matenal ofa 'I'Iurd Party that exther is in the possessmn, custody or control of the FT Ca or has
been produced by the FTC in thls Matter the Producmg Party shall mean the Thtrd Party that
onglnally prov1ded the Conﬁdentlal Dtscovery Matenal to the FTC ‘The Productng Party shall
also mean the FTC for purposes of any document or matenal prepared by, or on behalf of the
8 “Th1rd Party’ means any natural person, partnershtp, corporanon, assomatlon, or other -

' legal entity not named asa paxty to thts Matter and thetr employees dxrectors oﬁicers, attomeys




“and agents.

-9 “Expert/Consultant means experts or other persons who are retamed to ass1st Complamt

Counsel or Respondent s connsel in preparanon for tnal or to give testtmony at trial.

10._ “Document” means the complete ongmal or a true, correct and complete copy .and any |
, '.non-rdentxcal coples of any written or graphtc matter, no matter how produced, recorded stored
'. or reproduced mcludmg but not hmxted to, any wntmg, letter, envelope telegraph meetmg -
mmute e-malls e-matl chains, memorandum, statement, aﬁidavrt, declaranon, book, record |
' survey, map, study, handwntten note, workmg paper chart index, tabulatton, gx"aph, tariff, tape
~ data sheet data processmg card prmtout, microfilm, mdex, computer readable media or other
electromcally stored data, appointment book, diary, dlary entty, calendar desk pad, telephone
- | message slip, note ofi mtervxew Or communication or any other data comp:latxon, xncludmg all
drafts of all such documents “Document” also mcludes every wntmg, drawmg, graph, chart,
- photograph, phono record, tape, compact disk, vxdeo tape and other data compllatwns from
| whtch mformauon can be obtamed and includes all drafis and all copxes of every such writing or

| ._record that contain any commentary notes or markmg whatsoever not appearmg on the ongmal

1L ‘Drscovety Matenal” mcludes wrthout hmttatton deposxnon testtmony, deposrtton exhiblts
| : mten'ogatory responses, admrss:ons aﬂidavxts declaranons documents produced pursuant to
' .'_. Vcompulsory process or voluntanly in heu thereof and any other documents or mformatxon _
produced or ngen to one Party by another Party or by a Thlrd Paxty in connectlon w1th dxscovery

. mthrsMatter -




12. “Conﬁdentral Drscovery Material” means all Drscovery,Matenal that is desrgnated by a

Producmg Party as conﬁdentlal and that is covered by Sectron 6(f) of the Federal Trade :

o Comrmssron Act, 15 U.S.C. § 46(f), and Commrssron Rule of Practrce § 4 10(a)(2), 16 C. F R §
.4, 10(a)(2) or Sectron 26(c)(7) of the Federal Rules of Civil Procedure and precedents thereunder. N
. Confidential Drscovery Matenal shall include non-pubhc commercml mformatron, the drsclosure , |

v'of which to Respondent or 'I'hrrd Partres would cause substantral commercral harm or personal

- .:embarrassment to the d1sclosrng party. The followmg 153 nonexhaustxve hst of examples of

_ mformatxon that likely w111 quahfy for treatment as Confidential Drscovery Matenal strategrc

plans (mvolvmg pricing, marlcetmg, research and development, product roadmaps corporate
| alhances or mergers and acqursmons) that have not been ﬁrlly lmplemented or revealed to the

pubhc trade secrets; customer—specrﬁc evaluatrons or data’ (e £, pnees, volumes or revenues)

‘personnel ﬁles and evaluatrons mformauon subject to conﬁdentxalxty or non-drsclosure -

, agreements propnetary technical or engineering mformatron, propnetary financial data or
: ‘pl‘Oj ectrons and propnetary consumer, customer or market research or analyses applicable to ‘
'current or ﬁxture market condrtlons the drsclosure of which. could. reveal Conﬁdentral Discovery
".Matenal o A
- TERMS AND CONDITIONS OF PROTEC'I'IVE ORDER
Drscovery Matenal, or mformatlon denved therefrom, shall be used solely by the Partles
for purposes of thrs Matter and shall not be used for any other purpose mcludmg wrthout
hmrtanon any busmess or commercral purpose except that with notice to the Producmg Party a
' .Party may apply to the Admuustranve Law Judge for approval of the use or dxsclosure of any’

_ 'D1scovery Matena.l, or mformatlon denved thereﬁ'om, for any other proceedmg Provrded




however that in the event that the Party seekmg to use stcovery Material in any other

proceedmg is granted leave to do so by the Adrmmstratwe Law Judge, it wxll be reqmred to take
appropriate steps to preserve the conﬁdentlahty of such matenal Addxtronally, in such event, the .
Commission may only use > or dlsclose Drscovery Matena] as provided by (1) its Rules of P—ractxce -

o '-_ Sectlons 6(f) and 21 of the Federal Trade Comrmssron Act and any cases so construmg them, and |

: (2) any other legal obhgatxon unposed upon the Commrssxon The Partles in conductmg

JRR . _dlscovery from Thrrd Parties, shall attach to such discovery requests a copy of thls Protective

| Order and a cover letter that wﬂl appnse such Thrrd Parties of their rights hereunder :

2 ¥ Thrs paragraph concerns the desrgnatlon of znatenal as “Conﬁdentxal” and “Restricted

. Conﬂdentlal Attorney Eyes Only.”
(@) Desrgnatlon of Documents as CONFIDENTIAL FTC Docket No. 93 12

stcovery Material may be deslgnated as Conﬁdentlai Dlscovery Material by Producmg
.Partres by placmg on or aﬂixmg, in such manner as will not mterfere with the leglhihty thereoﬁ the
~ notation “CONFIDENTIAL FIC Docket No. 9312~ (or other similar notation contammg a

’ 'reference to this Matter) to the ﬁrst page of a document contarmng such Conﬁdentlal Dlscovery

= ‘ | Ma,tenal or, by Partxes by mstructmg the court reporter to denote each page ofa transcnpt

contalmng such Conﬁdentlal Discovery Matenal as “Conﬁdennal ” Such de51gnatrons shall be

o made w1thm fourteen days from the 1mt1al productlon or deposrtron and constrtute a good-fmth

: representatron by counsel for the Pa.rty or Thrrd Party makmg the’ demgnatlons that the document

- . constitutes or contains. “Conﬁdentxal Dlscovery Matena] »




) Designation of Documents as ‘RESTRICTED CONF]DENTIAL

-ATTORNEY EYES ONLY -FTC Docket No. 9312.”

In order to pernnt Producmg Parhes to prov1de addmonal protectlon for a limited number ,
of documents that contain highly sensitive commerc1al mformatlon, Producmg Parties may
' desrgnate documents as “Restncted Conﬁdenhal, Attomey Eyes Only, FTC Docket No. 93 127 by_' .
- placmg on or aﬂixmg such legend on each page of the document It is antxcxpated that documents :
to be des1gnated Restricted Confidential, Attorney Eyes Only may include certam marketmg plans -

sales forecasts busmess plans the ﬁnancral texms of contracts, operatmg plans, pncmg and cost

S data pnce terms analyses of pncmg or compeutlon mformatmn, a.nd hmrted propnetaly

-personnel mformanon, and that thrs partrcularly restnctxve deslgnauon is to be utilized for a

'hnnted number of documents Documents desrgnated Restncted Conﬁdentral, Attomey Eyes -

o Only may be drsclosed to Outside Counsel other than an mdmdual attorney related by blood or

rmamage to a director, officer, or employee or Respondent Comiplaint Counsel and to :
Experts/Consultants (paragraph 4(c), hereot) Such materials may not be drsclosed to
. Experts/Consultants or to witnesses or deponents at tnal or deposrtron (paragraph 4(d) hereot)
2 encept in accordance wrth subsection (c) of this paragraph 2. Inall other respects, Restncted
i : | Conﬁdentlal Attomey Eyes Only matenal shall be treated as Conﬁdennal stcovery Matenal and |
_all references in this Protectxve ‘Order and in the exhibit hereto to Conﬁdentral Dlscovery MatenaI:

: shall include documents desrgnated Restncted Conﬁdentlal, Attomey Eyes Only

 © stclosure of Restncted Confidential, Attomey Eyes Only Matenal To thesses ) |

~or Deponents at Tnal or Deposmon




If any Party desrres to dlsclose Restncted Conﬁdentlal Attomey Eyes Only matenal to
‘ w1tnesses or deponents at trial or deposition, the drsclosmg Pa.rty shall notify the Producmg Party

: ,. of its desrre to dlSClOSG such matenal Such notice shall 1dent1fy the specific individual to whom

. the Restricted Conﬁdentlal, Attorney Eyes Only matenal is to be d1sclosed Such rdenuﬁcatron

shall include, but not be lnmted to, the full name and professronal address and/or aﬂihatlon of the
'. 1dent1ﬁed mdrvrdual The Producmg Party may object to the disclosure of the Restrxcted |
,'_‘ _'Conﬁdentlal, Attorney Eyes Only material within ﬁve busmess days of recervmg notice of an
| mtent to drsclose the Restricted Conﬁdentxal, Attorney Eyes Only matenal toan mdrvrdual by
.. .prov1dmg the d1scrosmg Party thh a wntten statement of the reasons for objection. If the
Producing Party Umely objects the drsclosmg Party shall not dlsclose the Restncted ConﬁdentraL
: Attomey Eyes Only matenal to the identified mdmdual, absent a written agreement with the. -
k Producmg Party, order of the Adrmmstratrve Law Judge or ruhng on appeal The Producmg
Party lodgmg an objection and the d1sclosmg Party shall meet and confer in good falth inan
attempt to determine the terms of dlsclosure to the identified mdrvrdual Ifat the end of five

L 'busmess days of negotratmg the parhes have not resolved their dxﬂ‘erences or if counsel determme -

o in good faith that negotrahons have failed the dlsclosmg Party may make written apphcatxon to

:the Admrmstratrve Law Judge as provrded by paragraph 6(b) of tlus Protectrve Order If the

| " Producmg Party does not object to the’ drsclosure of Restncted Conﬁdentxal, Attomey Eyes Only

_matenal to the ldentrﬁed individual within five busmess days the drsclosmg Party may dlsclose the S

B 7 Restncted Conﬁdentlal, Attorney Eyes Only matenal to the 1dent1ﬁed individual,

: (d) s Dlsputes Concemmg Desrgnatron or Dlsclosure of Restncted Conﬁdentral,

' | - Attorney Eyes Only Matenal




stputes concemmg the desxgnatron or disclosure of Restricted Conﬁdenua], Attomey

L .Eyes Only matenal shall be resolved in accordance thh the provxsxons of paragraph 6
(e 'No Presux_nption or Inference.’ o

No presumptton or other inference shall be drawn that ma.tenal deslgnated Restncted

, Conﬁdentlal Attomey Eyes Only is entrtled to the protectrons of this paragraph
- (®  DueProcess Savi_ngs Cla_use. :

Nothmg herem shall be used to argue that a Party’s nght to attend the tnal of, or other
proceedmgs in, this Matter is aﬁ'ected in any way by the desxgnatron of matenal as Restncted

.- Confidential, Attomey Eyes Only.

| 3 All documents heretofore obtamed by the Commlssron through compulsory process or

-voluntanly from : any Party or Thtrd Party, regardless of whether desxgnated conﬁdentxal by the
Palty or Th1rd Party, and transcnpts of any mvestlgatronal hearmgs interviews and depositions,
that were obtamed during the pre-compla.mt stage of thrs Matter shall be treated as - _

E “Conﬁdentxal,” in accordance with paragraph 2(a) on page ﬁve of this Order Furthermore
Complamt Counsel sha.ll, within five business days of the eﬂ'ect:ve date of this Protective Order, - |
. provxde a copy of thxs Order to all Partles or Thlrd Parties from whom the Commrssxon obtamed',
- ‘documents dunng the pre-Complamt investigation and-shall notify those Partles and Th1rd Partles

. that they shall have thlrty days from the eﬁ'ectxve date of this Protective Order to determine.

o L whether thelr matenals quahfy for the hlgher protectlon of Restncted Conﬁdentlal, Attorney Eyes .

| Only and to so des1gnate such documents




4 Conﬁdentral D1scovery Matenal shall not, drrectly or mdrrectly, be disclosed or otherwise

: prowded to anyone except to L :
(@ - "Complaint'Co.unsel_and the Commission, as permitted by the Commission’s Rules
- of 'Practice;

(b). Outsrde Counsel, other than an mdrvxdual attomey related by blood or mamage to -

a dtrector officer; or employee or Respondent
| »I | (© | Experts/Consultants' t‘m accorda.nce with paragraph 5 hereto);
| ..i'(d) - Witne_ss_es.or deponents at triaI_ or deposition; - —
- .(e) the -.Adniirﬁstrative Law Judge and personné] assisting him;
: ® court ;eporters and deposition transcript reporters; |

(®) Judges and other court personnel of any court havmg jurisdiction over any appeal

| proceedrngs mvolvmg this Matter and -

) any author or recrprent of the Confidential Drscovery Matenal (as mdrcated on the."_

: face of the document, record or matenal) and any mdrvxdual who 1 was in the direct chain of

= o supemsron of the author at the tlme the Conﬂdentlal Drscovery Matenal was created or recelved..

- 5 Conﬁdentlal D1scovery Maierral, mcludmg matenal des1gnated as “Conﬁdentlal” and-
“Restncted Conﬁdentlal Attomey Eyes Only, shall not, drrectly or mdrrectly, be drsclosed or’

_ otherwrse provxded to an Expert/Consulta.nt, unless such Ex-pert/Consultant agrees in wntmg




| (@) | to maintain such Conﬁdentlal Discovery Matenal in locked rooms or locked

. ., --cabmet(s) when such Conﬁdentxal stcovery Matenal is not bemg reviewed;

(®)  toretumn such Conﬁdentla.l stcovery Material to Complamt Counsel or . -

o Respondent s Outsxde Counsel, as appropnate upon the conclusron of the Expert/Consultant 5

o assxgnment or retentxon orthe conclusxon of thxs Matter;

o .(.c), 1o not dlsclose such Confidential Dlscovery Matenal to anyone, except as’

' permltted by the Protectwe Order and

| (d) to use such Confidential Dlscovery Matena.l and the mformanon contamed therein
solely for the purpose of rendermg consultmg services to a Party to thrs Matter mcludmg

: providing testimony in judicial or admmrstrauve proceedmgs arising out of this Matter.

6. This paragraph governs the procedures for the followrng specxﬁed dxsclosures and °

challenges to designations of conﬁden'aahty
@ ,tCha‘lllenges to Cor;ﬁdehtiality Desigaations.

Ifany Party seeks to challenge a Producmg Party s desrgnatlon of matenal as Conﬁdenha.[

- 'stcovery Matenal or any other restriction contamed wﬂ:hm this Protect:ve Order the challengmg' ’

- Party shall notify the Producmg Party a.nd all Parties to tlus actron of the challenge to such |
- ) desxgnatron Such nouce shall 1dent1fy wrth spec1ﬁcrty (e. by document control numbers
deposition transcnpt page and lme reference or other means suﬂicrent to locate eas1ly such

: matenals) the desrgnatlon bemg challenged The Producmg Party may preserve its- des1gnat10n

10




wﬁhm ﬁve busmess days of receivmg notice of the conﬁdentlahty challenge by provxdmg the
= challengmg Party and all Parhes to this actlon w1th a written statement of the reasons for the .

.' desxgnation Ifthe Producmg Party timely preserves its rights, the Partles shall continue to treat

. the challenged material as Conﬁdentlal Discovery Matenal absent a written agreement with the R

' :Producmg Party or order of the Admimstratlve Law Iudge The Producmg Party, preservmg its

o nghts and the challengmg Party shall meet and confer in good faith in an attempt to negotxate

- changes to any challenged designation If at the end of ﬁve busmess days of negotlatmg the

o parties have not resolved their dxﬂ‘erences or 1f counsel determme in good faith that negotlatlons

= have failed ‘the challengmg Party may make wntten apphcatlon to the Administrative Law Iudge .
- as prov1ded by paragraph 6(b) of tlns Protective Order If the Producmg Party does not preserve

B its nghts w1thm five busmess days the challengmg Party may alter the des1gnat10n as contalned in
) the notice. The challengmg Party shall notify the Producmg Party and the other Parties tothis

' action of any changes in conﬁdentlahty desxgnatlons

- Regardless of confidential des1gnation, copies of pubhshed magazme or newspaper

e f-‘_‘arucles excexpts ﬁom pubhshed books publicly avaxlable tanﬁ’s, and pubhc documents ﬁled thh _

. the Secuntles and Exchange Comm1ssron or other governmental entity may be used by any Party

= K '_ thhout reference to the procedures of this subparagraph
i ®) Resolution of Disclosure or Conﬁdentiality Disputes. :

' If negotlauons under subparagraph 6(a) of this Protectxve Order bave failed to resolve the

. ‘issues a Party seekmg to disclose Conﬁdential Dlscovery Material or challengmg a conﬁdentlahty

- desxgnatlon or any other restncuon contained wﬂ:hm this Protecnve Order may make Wntten

11




- f apphcanon to the Admlmstrauve Law Iudge for. rehef Such apphcahon shall be served on the
| _ Producmg Party and the other Party and be accompamed by a cerhﬁcatron that the meet and

' confer obhgauons of this paragraph have been met, but that good faith negotiations have failed to |

resolve outstandmg issues. The Producing Party and any other Parties shaII have five busmess -
' days to respond to the apphcatlon Whrle an apphcauon is pendmg, the Paxues shall maintain the

pre-apphcatxon status of the Conﬁdentlal Drscovery Matenal Nothmg in this Protectxve Order , :
| : :, shall create a- presumption or alter the burden of persuadmg the Admlmstrauve Law Judge of the

i propnetary ofa requested ,dtsclosureor change in deéignation_ ‘

7. Oonﬁdenﬁal Discovery .Material .shall.not be disclosedl to any person described in '
subparagraphs 4(c) and 4(d) of this Protectlve Order until such person has executed and
) : transmltted to Respondent ] counsel or Complamt Counsel, as the case may be, a declaratlon or .
declarations, as apphcable in the form attached hereto as Exhibit “A,” whlch is mcorporated
~ herein by reference Respondent s counsel and Complamt Counsel shal! maintain a file of all such
declarations for the duration of the htxgatlon Confidential D1scovery Matena] shall not be copled
.-or reproduced for use in this Matter except to the extent such copymg or reproducuon is

- . reasonably necessary to the conduct of this Matter, and all such coples or reproductlons shall be R

| subject to the terms of this Protectlve Order If the duphcatron process by whlch copies or

B reproductxons of Conﬁdentlal Dlscovery Matenal are made does not preserve the conﬁdentlahty

T desrgnat:ons that appear on the ongmal documents all such copies or reproductlons shall be

-stamped “CONFD)ENTIAL -FIC Docket No. 9312.”
8. The Parties shall ot be obligated to challenge the pro_pﬁety_of any designation or

12




;treatment of mformatr an as conﬁdermal and the failure to do so promptly sha]l not preclude any -
'_ subsequent objectron to such desrgnatron or treatment or any motion seelcmg permlssron to
-:,'- : dlsclose such matenal to persons not referred toin paragraph 4. ¥ Conﬁdentral Dlscovery
Matenal is produced wrthout the legend attached, such document shall be treated as Conﬁdentral

’ ffrom the time the Producmg Party advrses Complamt Counsel and Respondent 5 counsel in |
o wntmg that such matenal should be so: desrgnated and provrdes all the Parues with an N
: " _ '-appropnately labeled replacement The Pames shall retum promptly or destroy the unmarked .-

documents
"\

- | - 9 If the FTC: (a) receives a dxscovery request that may requrre the disclosure by it of a
o | »Thrrd Party s Conﬁdeuual Drscovery Material; or (b) mtends to or is required to dlSCIOSC
= ‘ voluntanly or mvoluntarily a Third Party s Conﬁdentxal Drseovery Matenal (whether or not such '
| - dlsclosure isin responsetoa drscovery request) the FIC promptly shall notny the Third Party of o
| . erther recerpt of such request or its mtentxon to dxsclose such material. Such notxﬁcatron shall be
| ,‘m wntmg and, if not otherwise done sent for receipt by the Third Party at least five business days '

before productron, and shall mclude a copy of this Protecuve Order and a cover letter that w111

S _ appnse the Third Party of its nghts hereunder

- 10 If any person receives a d1scovery request in another proceedmg that may requ1re the

’: drsclosure ofa Producmg Party s Conﬁdenttal Drscovery Matertal, the subpoena rec1p1ent

- promptly shall notlfy the Producmg Party of recelpt of such request Such notxﬁcahon shall be'in '

-wntmg and, if not otherwrse done sent for recelpt by the Producmg Part at least ﬁve busmess

: days before productron, and shall mclude a copy of thrs Protectwe Order and a cover letter that

13




' bdwﬂl appnse the Producmg Party of its ngbts hereunder The Producmg Party shall be solely
- responsrble for assernng any objection to- the requested productron. Nothmg herem shall be
: construed as requiring the subpoena recrprent or anyone else covered by this Order to challenge or
_‘appeal any such order requu'mg production of Conﬁdenhal Drscovery Matena], or to subject itself
E to any penaltres for noncomphance wrth any such order or to seek any rehef from the

' Admxmstratlve Law Judge or the Comnussron

11 ‘“This Order governs the drsclosure of mformatron durmg the course of dzscovery and does -
not constltute an m camera order as provrded in Sectron 3 .45 of the Commission’s Rules of

b'.Practxce 16 CFR §3.45.

12 Nothmg in t}us Protectrve Order shall be construed to conﬂrct with the prowsrons of
Sectrons 6 10, and 21 of the Federal Trade Commrssron Act, 15U.S.C. 8§ 46 50, 57b-2 or with

Rules 3.22, 3.45 or 4. ll(b)-(e) 16CFR§§322 345and411(b) o

| Any Party or Producmg Party may move at any time for I camera treatment of any '
.. ‘. Conﬁdentral Drscovery Matenal or any portion of the proceedmgs in thxs Matter to the extent
.necessary for proper dlsposrtron of the Matter. An application for in camera treatment must meet ,. '
_ the standards set forth in 16 CI‘ R. § 3 45 and explarned in In re Dura Lube Corp 1999 FIC

| LEXIS 255 (Dec. 23, 1999) and In re Hoechist Marion Roussel, Fnc., 2000 FTC LEX[S 157 -

L (Nov 22, 2000) and 2000 FTC LEX[S 138 (Sept 19 2000) and must be supported by a

! The right of the Adxmmstratrve Law Judge, the Comrmssron, and revrewmg courts to
disclose information afforded in camera treatment or Confidential Discovery Material, to
_ . the extent necessary for proper drsposrtron of the proceedrng, is specrﬁcally reserved

) pursuanttoRnle345 16CFR.§3 :

14




declaration or aﬂidavit bya person qualiﬁed to explam the nature of the documents.

13 At the concluswn of tlns Matter Respondent s counsel shall retum to the Producmg
' Party or destroy, all ongmals and cop1es of documents and all notes memoranda, or other papers
.contammg Conﬁdenttal Dlscovery Material wlnch have not been made part of the pubhc recordin
o thlS Matter Complamt Counsel shall dlspose of all documents in accordance with Rule 412, |

16CFR§412_

- 14.. The provxsrons of this Protectlve Order msofar as they restrict the commumcatlon and use
) of Conﬁdentral stcovery Matenal sha.ll, without written permiission of the Producmg Party or

ﬁnther order of the Admrmstranve Law Judge hearmg thzs Matter contmue to be binding aﬂ:er

~ the conclus1on of tlns Matter

15. This Protectxve Order shall not apply to the dtsclosure by a Producmg Party or its Counsel
' of such Producmg Party s Conﬁdentral Drscovery Matenal fo such Producmg Party s employees,

agents, former employees board members dxrectors andofﬁcers

16 The productxon or dtsclosure of any Dlscovery Material made aﬁer entry of this Protectrve .

o Order whlch a Producmg Party claims was madvertent and should not have been produced or.

o d1$closed because ofa pnvrlege will not automatically be deemed to be a waiver of any pnvﬂege

- 'to which the Producmg Party would have been enutled had the pnvﬂeged -Discovery Matenal not _
: madvertently been produced or drsclosed In the event of; such cla1med madvertent productton or
- dlsclosure the followmg procedures shall be followed
() "’-The Produciné Party may reduest the return of any such 'Discoyety S
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A Matenal wrtmn twenty days of dzscovermg that it was madvertently produced or dlsclosed (or -
'madvertently produced or d1sclosed thhout redactmg the pnvrleged content) A request for the -
- return of any Dlscovery Material shall identify the spemﬁc Discovery Material and the basis for
" assertmg that the specrﬁc Discovery Matenal (or poruons thereof) is subject to the attomey-chent '
| pnvﬂege or the work product doctrme and the date of dxscovery that there had been an

madvertent productlon or dlsclosure - . .

| (b) - Ifa Producmg Party requests the return, pursuant to thls paragraph, of any

B such D1scovery Material from another Party, the Party to whom the request is made shall retum

| ’ mmedxately to the Producmg Party all coples of the Dlscovexy Matcnal within its possessron,

. custody, or control——mcludmg all coples in the possess1on of experts, consultants or others to
whom the stcovexy Matenal was provrded—unless the Party asked to return the Dlscovery
Matenal in good farth reasonably beheves that the Drscovery Matenal is not pnvxleged Such

' good fa1th behef shall be based on exther (') a facial review of the Discovery Material, or (ii) the
inadequacy of any explanattons provxded by the Producmg Party, and shall not be based onan -

N argument that productron or dlsclosure of the Dlscovexy Matenal waived any pnvrlege In the

o . event that only portions of the Dlscovery Matenal contain pnvﬂeged subject matter the

B Producmg Party shall substltute a redacted version of the Dlscovery Matenal at the time of -

malong the request for the return of the requested Dlscovery Materxal

) (c)' Should the Party contestmg the request to return the Dlscovery Material -

. pursuant to tlns paragxaph declme to return the Dlscovexy Matenal, the Producmg Paxty seekmg' o

retum of the stcovery Matenal may thereafter move for an order compelling the return of the B

16 .




Dlscovery Matenal In any such mouon, the Producmg Party shall have the burden of showing

that the stcovery Matenal is pnvxleged and that the productxon was madvertent

RYL Entry of the foregomg Protectwe Order 1s w1thout prejudlce to the nght of the Parties or
e Thlrd Parues to apply for furcher protectxve orders or for modrﬁcatxon of any provisions of this

j Protective Order.

Jowmm Dl
S —_— ' : ’ - D. Michael Chappell .

Administrative Law Judge

Date: October 16, 2003
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
- OFFICE OF ADNHNISTRATIVE LAW JUDGES

In the Mé&ér of
North Texas Specialty Physicians, - - Docket No. 9312
Respondent. L 1 »

DECLARATION CONCERNING PROTECTIVE
' ORDER GOVERNING DISCOVERY MATERIAL

I, [NA_ME], hereby declare and cemfy the follo'wing to Be true:

o 1 [Statement of employment]

" 2. Xhave read the “Protestivé Order Governing Discovery Material” (“Protective Order”)

issued by Administrative Law Judge D. Michael Chappell on October 16, 2003, in connection
with the above-captioned matter, I understand the restrictions on my use of any Confidential
Discovery Material (as this term is used in the Protective Order) in this action and I agree to abide
by the Protective Order. ' ' _ o

3. Iunderstand that the restrictions on my use of such Confidential Discovery Material
“include; e s - R

B a. that I will use such Confidential Discovery Material only for the purposes of
-+ preparing for this proceeding, and hearing(s) and any appeal of this proceeding and
* for no other purpose; : ‘ o .

b. - that T will not disclose such Confidential Discovery Material to anyone, except as
permitted by the Protective Order; and o : . -

c. . that upon the termination of my participation in this proceeding I will promptly
- return all Confidential Discovery Material, and all notes, memoranda, or other
- papers containing Confidential Discovery Material, to Complaint Counsel or
. Respondent’s counsel, as appropriate. A _




I

* Full Name [Typed or Printed]

4. Yunderstand that if I am receiving Confidential Discovery Material as an o

- Expert/Consultant, as ihat term is defined in this Protective Order, the restrictions on my use of
-Confidential Discovery Material also include the duty and obligation: :

a.. to ‘maintain such Confidential Discovery Material in locked room(s).or locked |
. cabinet(s) when such Confidential Discovery Material is not being revicwed;

| b ~ to return such Confidential Discovery Material to Complaint Counsel or
- Respondent’s Outside Counsel, as appropriate, upon the conclusion of my
- assignment or retention; and ' - -

- €. touse such Confidential Discovery Material and the information contained therein
© . solely for the purpose of rendering consulting services to a Party to this Matter,
including praviding testimony in judicial or administrative proceedings arising out
of this Matter. SR ‘ ' o

5. .Tam ﬁllly'avwarg tha‘t,v pursixant to Section 3.42(h) of the Commission’s Rules of Practice,

_ '_ 16 CFR. §3.42(h), my failure to comply with the terms of the Protective Order may constitute
. contempt of the Commission and may subject me to sanctiosis imposed by the Commission.

Date:

~-Signature







GAIL R. WILENSKY, PH.D. ‘Project HOPE
_ 7500 Old Georgetown Road
Suite 600
Bethesda, Maryland 20814
301.656.7401

EMPLOYMENT

PROJECT HOPE
Senior Fellow (January 1993 - Present)
(John M. Olin Senior Fellow, June 1995 - August 2003)

Develops and analyzes policies relating to health care and the economy; serves as a
formal and informal advisor to government and the private sector, and writes and
speaks about health care reform.

PRESIDENT’S TASK FORCE TO IMPROVE HEALTH CARE DELIVERY FOR OUR
NATION’S VETERANS ‘
Co-Chair (June 2001 — May 2003)

Two-year task force created by President Bush to identify ways to improve benefits and
services for veterans and military retirees through better coordination of services
between the VA and DOD, and to improve business practices and identify
opportunities for improved resource use between the VA and DOD.

THE MEDICARE PAYMENT ADVISORY COMMISSION
Chair (October 1997 - 2001) '

Congressionally created commission that advises Congress on issues of payment and
expenditure growth for all parts of Medicare and on non-payment issues such as risk
selection, access to care, quality/ performance measures, graduate medical education and
the relationship of Medicare with the rest of the health care sector.

THE PHYSICIAN PAYMENT REVIEW COMMISSION
Chair (May 1995 - September 1997)

Congressionally created commission that advised Congress on physician payments and
expenditure growth, capitation payments, quality and performance measures for
Medicare and on access issues for both Medicare and Medicaid.



THE WHITE HOUSE
Deputy Assistant to the President for Policy Development (1992 - 1993)

Advised and briefed the President, the Vice President, and other senior administration
officials on issues related to health care and welfare reform. Led working group of
senior officials in developing legislation to implement President Bush’s Comprehensive
Health Reform Program.

‘U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES
Administrator, Health Care Financing Administration (1990 - 1992)

Directed the Medicare and Medicaid programs, with an annual budget of $200 billion
and a staff of 4,200. Advised the Secretary and the Administration on issues related to
health policy and health care financing.

PROJECT HOPE
Vice President, Health Affairs (1983 - 1989)

Developed the Center for Health Affairs and served as the admirﬁstrative head for the
domestic policy division of Project HOPE.

» NATIONAL CENTER FOR HEALTH SERVICES RESEARCH, DHHS
Health Service Fellow and Senior Research Manager (1975 - 1983)

Co-director of the National Medical Care Expenditure Survey and head of the analytic
team of NMCES, a longitudinal survey of 40,000 individuals focusing on their health
care use, expenditures and health insurance status with follow-on surveys of their -
employers, insurance companies, physicians and hospitals.

UNIVERSITY OF MICHIGAN
Visiting Assistant Professor and Associate Research Scientist (1973 - 1975)

Joint research and teaching appointment in the Department of Economics and the
Institute of Public Policy Studies. Research Appointment at the Survey Research
Center. Teaching responsibilities included public finance and public sector decision-

making.

URBAN INSTITUTE
Senior Research Associate (1971 - 1973)

Research focus on micro-simulation modeling of health care expenditures and the
relationship between income and education.



MARYLAND COUNCIL OF ECONOMIC ADVISERS
Executive Director (1969 - 1971)

Responsible for advising the Governor on revenue and expenditure estimates for
various programs; co-directed a Maryland tax study.

- PRESIDENT’S COMMISSION ON INCOME MAINTENANCE PROGRAMS
- Staff Economist (1968 — 1969)

Responsible for setting up the micro-simulation model used to estimate the effects of
various welfare reform proposals and writing portions of the Commission report.

EDUCATION

UNIVERSITY OF MICHIGAN

B.A, 1964 Psychology (with honors and distinction)
MA,, 1965 Economics
Ph.D., 1968 Economics

 PERSONAL

Born: June 14, 1943 Detroit, Michigan

Married: Robert J. Wilensky, M.D., Ph.D. August 4, 1963

Children: Peter B. Wilensky May 19, 1969 (DOB)
Sara E. Wilensky | May5, 1971 (DOB)

Grandchildren: Jadyn A. Wilensky Sept. 23, 1998 (DOB)
Jara A. Wilensky June 19,2002 (DOB)

_ (Born to Peter B. and Shawn Davis Wilensky)
HONORS

Honorary Degree, The University of the Sciences in Philadelphia (2002)
Honorary Degree, Rush University (June 1997)
Honorary Degree, Hahnemann University (June 1993)
‘Marshall J. Seidman Lecturer, Harvard Medical School (April 2003)
John D. Thompson Distinguished Visiting Fellow, Yale Health Management Program
(February 2003)
- TeKolste Scholar, Indiana Hospital and Health Association (1997)
‘Member, Institute of Medicine, National Academy of Sciences (1989 - Present)
Who’s Who in America (1989 - Present) -
Who’s Who of American Women (1989 - Present)
Flinn Foundation Distinguished Scholar in Health Policy and Management (1986)



AWARDS

Darrel ]. Mase Distinguished Leadership Award, University of Florida (2000)

The Latiolais Honor Medal, The American Managed Care Pharmacy Association (1996)
Dean Conley Award, American College of Healthcare Executives (1989)

Alumna in Residence Award, University of Michigan (1989) '

COMMITTEE AND ORGANIZATION PARTICIPATION

Member, Board of Trustees, University of the Sciences in Philadelphia (2004 - )

Board Member, National Campaign To Prevent Teen Pregnancy (2004 - )

Director, American Heart Association (2002 -)

Trustee, United Mineworkers of America, Combined Benefits Fund, D. C. (1993 -)

Director, Vice Chair and Chair, AcademyHealth, Washington, DC (1999 -)

~ Chair, Medicare Payment Advisory Commission (1997 - 2001)

Chair, Physician Payment Review Commission (1995 - 1997)

Commissioner, Physician Payment Review Commission (1989 — 1990)

Member, Advisory Committee on Health, General Accounting Office, U. S.
Congress (1989, 1993 - 1995)

Selected Committees of the Institute of Medicine, National Academy of Sciences, and
the National Research Council

PUBLICATIONS

' “Howto Curb Spending on Drugs” op-ed in The Washington Post, Page B07, February 15,
2004.

“Thinking Outside The Box: A Conversation with John Breaux” in Health Affairs, Web
Exclusive, W3-124 to W3-125, March 5, 2003. ,

“The Implications of Regional Variations in Medicare - What Does It Mean for Medicare?” in
the Annals of Internal Medicine, Volume 138, Number 4, February 18, 2003.

“Medicare Reform — Now Is The Time” in The New England Journal of Medicine, Volume
345, Number 6, August 9, 2001.

- “Paying for Graduate Medical Education: 'The Debate Goes On” in Health Affairs, Volume
20, Number 2, March/ April 2001.

“What’s Behind the Public’s Backlash?” in the Journal of Health Politics; Policy and I aw, Duke
University Press, October 1999 issue, Volume 24. -

- “Medicare: What’s Right? What’s Wrong? What's Next?” in Health Affairs, Volume 18,
Number 1, January/February 1999.



“Incremental Reform: The Health Insurance Portability and Accountability Act of 1996” in
The Future U, S. Health Care System: Who Will Care for the Poor and Uninsured, Stuart
Altman et al (ed.), Chicago, II: Health Administration Press, 1998.

“Who Will Pay for Graduate Medical Education,” New England of Medicine, July 2, 1998.

“Medicare Managed Care: Why is it Coming” in Gastroenterology Clinics of North America,
Vol. 26, No. 4, December 1997. '

“Reducing Provider Payments vs. Restructuring Medicare” Stuart Altman et al (ed), Princeton,
NJ: Robert Wood Johnson Foundation, July 1997. '

“Promoting Quality: A Public Policy View” in Health Affairs, Volume 16, Number 3,
May/June 1997.

“Remaining Competitive in an Era of Managed Care,” Imaging Economics, Vol. 10, No. 2,
March-April 1997. |

“Alleviating the Physician Glut: What’s the Government’s Role?” in Journal of the American
* Medical Association, Vol. 272, No. 1, January 1, 1997. :

“Medicare Managed Care: The Next Big Wave” in The Intemist, Volume XXXVII, No. 7,
July-August 1996. : '

“Bite-Sized Chunks of Health Care Reform,” in The Problem That Won’t Go Away, Henry
Aaron (ed.), Brookings Institution, Washington, D. C,, 1996.

“Offer Seniors Greater Choice of Health Plans” in The Miami Herald, July 1996.

“The Score on Medicare Reform — Minus the Hype and Hyperbole” in The New England
Journal of Medicine, Volume 333, No. 26, December 28, 1995.

“Systems of Accountability: The American Approach” in the Journal of the Royal Society of
Medicine, Vol. 288, No. 26, 1995. _

“Some 'Ihdughts on Choice & Satisfaction” in Health Affairs, Vol. 14, No. 2, Summer 1995.
- “Choosing Medicare’s Future” in The Internist, Volume XXXVI, No. 7, July-August 1995.

“Incremental Health System Reform: Where Medicare Fits In” in Health Affairs, Vol. 14, No.
1, Spring 1995.

“Health Care Reform: Is 1994 the Year?” in Journal of Urban and Contemporary Law,
Volume 43:13, Summer 1994. _

“Health Reform: What Will It Take To Pas:'z?” in Health Affairs, Vol. 13, No. 1, Spring 1994.
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“Clinton’s Tooth Fairy Financing” in the Joumnal of American Health Policy, Vol. 3, No. 6,
Nov-Dec 1993.

“Health Care: Grab Half the Loaf” in USA Today, August 31, 1993.

“President Bush’s Vision for a Healthy America: a Record and a Plan” in Journal of American
~ Health Policy, 1992, Vol. 2, No. 5.

“Building on our Strengths Through Market-Based Reform” in The Internist, 1992, Vol. 33,
No. 8.

- “Federal and State Initiatives in Health Care Reform: the Administration’s View” in Decisions
in Imaging Economics, 1992, Vol. 5, No. 4.

“The Health Care Quality Improvement Initiative: A New Approach to Quality Assurance in

Medicare” (with S. F. Jencks) in the Journal of the American Medical Assoc1at10n, 1992, Vol.
268, No. 7.

“Financing Care for Patients with AIDS” in Journal of the American Medical Association,
1991, Vol. 266, No. 24.

“Coordinated Care and Public Programs” (with L. Rossiter) in Health Affairs, Winter 1991,
Vol. 19, No. 4.

“Medicare’s PROs Change Their Focus, Broaden Their Mission” in Journal of the American
Medical Association, 1991, Vol. 266, No. 20.

“Physician Payment Reform” in Joumnal of the American Medical Association, 1991, Vol. 266,
No. 19.

“Treat the Causes, Not the Symptoms, of the Health Care Cost Problem” in Journal of
American Health Policy, September/October 1991.

“Medicare Moves Toward Bundled Payments” in Academic Medicine, 1991, Vol. 66, No. 8.

“Medicare Experiments with ‘Bundled’ Fees for Coronary Artery Bypass Surgery” in loufnal of
the American Medical Association, 1991, Vol. 266, No. 2. ,

“A Capital Plan” in Health Systems Review, May/ June 1991.

“Looking at the Future of the Medicaid Program: A Federal/State Overview”, 1991 Richard
and Hinda Rosenthal Lecture, Institute of Medicine. Published by the National Academy of
Science Press, 1992.

“Recent Medicaid Expansions” in Journal of the American Medical Association, 1991, Vol. 265,
No. 19.




“Medicare’s Proposal to Pay Hospitals for Capital Costs Under the Prospective Payment
System” in Journal of the American Medical Association, 1991, Vol. 265, No. 15.

“PPS Plan for Capital is Built on Fairness, Not Cost-Cutting” in Modern Healthcare, March 4,
1991.

“Nursing Home Reform” in Journal of the American Medical Association, 1991, Vol. 265, No.
4.

“Achieving Prescription Drug Savings” in Health Affairs, Vol. 9, No. 4, Winter 1990.

“Medicare at 25: Better Value and Better Care” in Journal of the American Medical
Association, 1990, Vol. 264, No. 15.

“Physician Payment Reform ~ an Evolving Process” in Journal of the American Medical
Association, 1990, Vol. 264, No. 13.

“The Influerice of Source of Insurance Coverage on the Health Care Utilization Patterns of the
Elderly,” (with B. Dunlop and J. Wells), Journal of Health and Human Resources
_Adnnmstrauon, 1989, Vol. II, No. 3.

“Balancmg Patient Interests with Economic Consequences, Seminar in Hematology, 1989,
Vol. 26, No. 3., Suppl. 3.

“Underinsured and Uninsured Patients,” Consultant, 1989, Vol. 29, No. 2.
“The Pay-or-Play Insurance Gamble,” House Wednesday Group, September 1988.

“Pharmaceuticals and Decision-Making in the United States”, Cost Consciousness and the
Changing Locus of Control” (with L. Blumberg and P. Neumann) in Socioeconomic
Evaluation of Drug Therapy, W. van Eimerna and B. Horisberger (eds.), Berlin: Springer-
Verlag, 1988.

“Filling the Gaps in H_e‘alth Insurance” in Health Affairs, Vol. 7, No. 2, Summer 1988.

“Pharmaceutical Management in Developing Countries: Allocating Resources to Ensure Better
Health Care,” (with L. Blumberg) in Health Affairs, Fall 1988.

““Health Insurance Coverage of the Workmg Poor” (with M. Berk) in Social Science and
Medicine, Vol. 25, No. 11, 1987.

“The Problem of the Uninsured: Response and Responsxblhty, in Frontiers of Health Services
Management, Winter 1987, Vol. 4., No. 2.

“Viable Strategies for Dealing with the Uninsured,” in Health Affairs, Spring 1987.



“Future Directions in Health Economics Research: USA” in Health Economics: Prospects for
the Future, George Teeling Smith (ed.), London: Croom Helm, 1987.

“Cost Contamnment and Incentives for Technology” (with L. P. Garrison) in Health Affairs,
Vol. 5, No. 2, Summer 1986.

“Patient Self-Selection in IMOs” (with L. F. Rossiter) in Health Affairs, Vol. 5, No. 1, Spring
1986.

“Alternative Units of Payment for Physician Services: an Overview of the Issues,” (with L. F.
Rossiter) in a Special Issues of the Medical Care Review entitled “Medicare Physician Payment
Alternatives: Assessing the Options,” Gail R. Wilensky, and Steven H. Chapman (eds.), Spring
1986, Vol. 43, No. 1.

“Underwriting the Uninsured: Targeting Providers and Individuals,” in Uncompensated
Hospital Care, Sloan, Blumstein, and Perrin (eds.) Johns Hopkins University Press, 1986.

“Demographic Indicator Systems of Health Care Needs,” (with S. H. Chapman) in Indicators
and Trends of Health and Health Care, Schwefel, D. (ed.) Springer Press.

“SIPP and Health Care Issues,” in Journal of Economie and Social Measurement, 1985, Vol.
13, No. 3 and 4.

“The Plight of the Uninsured,” in Health Matrix, Fall 1985, Vol. 3, No. 3.
“Making Decisions on Rationing” in Business and Health, Vol. 3, No. 1, November 1985.

- “The Poor, Sick, Uninsured, and the Role of Medicaid,” (with Marc L. Berk) in Hospitals and
the Uninsured Poor, Bruce C. Vladeck (ed.), United Hospital Fund, New York, 1985.

“Social Policy and Health Care,” in Pharmacy in the 215t Century, Clem Bezold, et. al,, (eds.),
1985.

“The Role of Private Wealth and Health Insurance as Protection Agamst Medical Risks” in
Horizontal Equity, Uncertainty, and Economic Well-being, National Bureau of Economic
Research, Chicago: University of Chicago Press, 1985.

“Health Care of the Poor Elderly: Supplementing Medicare,” (with Marc Berk) in
Gerontologist, Vol. 25, No. 3, June 1985.

“Solving Uncompensated Hospital Care,” in Health Affairs, Winter 1984.

“Variations in Health Insurance Coverage: Benefits versus Premiums,” (with P. Farley and A.

Taylor) in Milbank Memorial Fund Quarterly, Vol. 62, No. 1, Winter 1984.
“Federal Programs Facing Stresses,” in U. S. Medicine, August 1, 1984.
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“Methodological Issues in Health Surveys: an Evaluation of Procedures Used in the National |
Medical Care Expenditures Survey, (with M. Berk and S. Cohen) in Evaluation Review, June
1984.

“Health Insurance for the Unemployed: Is Federal Legislation Needed?” (with A. Monheit, M.
Hagan, and M. Berk) in Health Affairs, Spring 1984.

“Identification of Physician-induced Demand,” (with L. F. Rossiter) in Journal of Human
Resources, Spring 1984.

“Aging Veterans: Will They Overburden the VA Medical Care System,” in Health Affairs, Fall
1983.

“A Reexamination of Differences in the use of Physician Services: the Role of Physician-
Initiated Demand,” (with L. F. Rossiter) in Inquiry, (Summer 1983), Vol. XX, No. 2.

“Poor, Sick and Uninsured,” (with Wc Berk) in Health Affairs, Summer 1983.

“Private health insurance: What benefits do employees and their families have?” (with Pamela
Farley) in Health Affairs, Spring 1983.

“The Relative Importance of Physician-Induced Demand in the Demand for Medical Care”
(with L. F. Rossiter) in Milbank Memorial Fund Quarterly, Vol. 61, No. 2, Spring 1983.

“Women and the Use of Health Services” (with G. Cafferata) in American Economic Review,
Vol. 73, No. 2, May 1983.

“The Economic Advantages of Board Certification” (with L. F. Rossiter) in Journal of Health
Economics, 2 (1983).

“The Effect of Tax Policies on Expenditures for Private Health Insurance,” (with A. Taylor) in
Market Reforms in Health Care: Current Issues, New Directions, and Strategic Decisions, Jack
Meyer (ed.) American Enterprise Institute, 1983.

“Options, Incentives and the Coverage Obtained through Employment Related Health
- Insurance Plans,” (with P. Farley) in Advanced in Health Economics and Health Services
Research, Vol. IV, JAI Press, 1983.

“Health Care and the Poor: the Role of Medicaid,” (with Marc Berk) in Health Affairs, Fall,
1982.

“Tax Expendu:ures and Health Insurance: Limiting Employer Paid Premiums,” (with Amy
Taylor) in Public Health Reports, September/ October 1982. ,

 “Egthics, Health Care and the Enthoven proposal,” (with L. Stern and L. Rossiter) in Health

Affairs, Summer 1982.



“ A Methodological Overview of the National Medical Care Expenditure Survey,” (with M.
Berk, S. Cohen, and J. Kasper) in American Statistical Assocjation: Papers and Proceedings,
1982.

“Government and the Financing of Health” in American Economic Review, Vol. 72, No. 2,
May 1982. .

“National Medical Care Expenditure Survey,” (with Daniel Walden) in Science and Public
Policy I, Annals New York Acad. Science, Vol. 387, 1982.

“The Uninsured and Their Use of Health Services,” (with Daniel Walden) Social Statistics
Section, American Statistical Association, Papers and Proceedings, 1981.

~ “The Magnitude and Determinants of Physician Induced Demand,” (with L. Rossiter) in
‘Health, Economics, and Health Economics, Jacques van der Gaag and Mark Perlman (eds.)
Amsterdam: North Holland Publishing, 1981.

“Multiple Health Insurance Coverage: the Overlap of Dread Disease and Extra Cash Policies
with other Types of Coverage,” (with Daniel Walden and Judith Kasper), American Statistical
Association: Papers and Proceedings, 1980. o

“The Changing Medicaid Population,” (with Daniel Walden and Judith Kasper) in American
Statistical Association: Papers and Proceedings, 1980.

“Modelling the Effects of National Health Insurance,” (with Louis Rossiter) in Proceedings of
the Illinois Economic Association, 1979.

“Methodological Issues from the National Medical Care Expenditure Survey,” in Health Survey
Research Methods, Seymour Sudman (ed.) DHHS Pub. No. (PHS) 81-3268.

“Retention of Medical School Graduates: a Case Study of Michigan,” in Research in Health
Economics: A Compilation, JAI Press, 1979.

“Personal Income Tax,” (with Emil Sunley) in District of Columbia Tax Revision Commission
Final Report, Vol. IT, District of Columbia Committee of the U. S. House of Representatives,
1978. :

“Perceived Health Insurance Coverage,” (with Daniel C. Walden), Proceedings of the Social
Statistics Section: The American Statistical Association, 1978.

“OLS and Logit Estimation in a Physician Location Study,” (with L. F. Rossiter) in Proceedings
of the Social Statistics Section: ‘The American Statistical Association, 1978. :

“Information from Special Studies,” in Proceedings of the Public Health Conference on
Records and Statistics, 1978.
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“Modeling the Fiscal Impact of Revenue Sharing,” in Economic and Political Impact of
- General Revenue Sharing, F. Thomas Juster (ed.) Institute for Social Research, University of
Michigan. Ann Arbor, 1977.

- “Policy Options for Attracting Physicians to Rural Locations,” Capitol Research Services, 1976.

- Comment on “Physician Fee Inflation: Evidence from the Late 1960s,” in The Role of Health
Insurance in the Health Services Sector, Richard Rossett (ed.). New York: Neal Watson
Academic Publications, 1976.

Comment on “The Social Security Payroll Tax: Some Alternatives for Reform,” in The Journal
of Finance, Vol. XXX, No. 2., May 1975.

“A Micro-Simulation Model for Estimating the Financial and Distributional Effects of National
Health Insurance Proposals,” (with J. Holahan) in Proceedings of the 4t Annual Simulation
Conference, University of Pittsburgh, 1974. ’

“National Health Insurance: Costs and Distributional Effects,” (with J. Holahan), The Urban
Institute Report 957-1, 1972.

“Reforming Title I: a Study in Grant Design,” in National Tax Journal, June 1971.
Appendices I, II, IV, V, IX in Maryland Tax Study. Annapolis, Maryland, January 1971.

“An Income Transfer Computational Model,” in Technical Studies, President’s Commission on
Income Maintenance Programs: Government Printing Office, 1970.

“Determinants of Local Government Expenditures,” in Financing the Metropolis, J. P. Crecine
(ed). Sage Publications, Beverly Hills, California, 1970.

State Aid and Educational Opportunities. Sage Publications: Beverly Hills, California, 1970.

CONGRESSIONAL TESTIMONIES*

“Health Cost Drivers and the Uninsured,” Committee on Health, Labor, Education and
Pensions, U. S. Senate, January 28, 2004.

Report of the President’s Task Force to Improve Health Care Delivery For Our Nation’s
Veterans, Committee on Veterans’ Affairs, U. S. House of Representatives, June 3, 2003.

Senate Finance Committee, Iowa Hearing, April 14, 2003.

*I am unable to locate titles and dates of any Congressional Testimonies for the years 1993-1994. I was a
Presidential Appointee during the years 1990-1992 and was testifying in an official capacity during that period.
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“Medicare’s Long-Term Financial Viability,” The Joint Economic Committee of the U. S.
Senate and U. S. House of Representatives, April 10, 2003.

“Department of Health and Human Services FY2004 Budget Priorities: Medicare and
Medicaid,” Committee on the Budget, U. S. House of Representatives, February 26, 2003.

“The Economic Downturn and Its Impact on Seniors,” Special Committee on Aging, U. S.
Senate, March 14, 1992.

Testimony before the House Veterans Affairs Committee, Health Subcommittee, and the
House Committee on Armed Services, Military Personnel Subcommittee on the Presidential
Task Force, March 7, 2002.

“The President’s Comprehensive Health Reform Program,” Committee on Ways and Means,
U. S. House of Representatives, March 5, 1992.

“Department of Health and Human Services FY2003 Budget Priorities and Medicare Reform,”
Committee on the Budget, U. S. House of Representatives, February 28, 2002.

“Reforming and Restructuring the Health Care Financing Administration,” Committee on
Energy and Commerce, Subcommittee on Health, Subcommittee on Over31ght and
Investigations, U. S. House of Representatives, May 10, 2001. x

- “Regulatory Relief, HCFA Restructuring, and Medicare Reform,” Gommittee on Ways and
Means, Subcommittee on Health, U. S. House of Representatives, March 15, 2001.

“Department of Health and Human Services FY2002 Budget Priorities,” Committee on the
Budget, U. S. House of Representatives, March 7, 2001.

“Prescription Drugs and Medicare Reform,” Committee on the Budget, U. S. Senate, February
15, 2001.

“HCFA Governance and Medicare Reform,” Committee on Finance, U. S. Senate, May 4,
2000.

“The Need and Direction for Medicare Reform,” Special Committee on Aging, U. S. Senate,
February 8, 2000.

“Refinements to the Medicare Provisions in the Balanced Budget Act (BBA) of 19_9'7,”
Committee on Ways and Means, Subcommittee on Health, U. S. House of Representatives,
October 1, 1999.

“Medicare Reform and Prescription Drug Coverage,” Committee on Commerce, U. S. House
of Representatives, September 28, 1999.
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“Medicare: The Need and Direction for Reform,” Committee on Ways and Means, U. S.
House of Representatives, September 22, 1999.

“Problems Facing Rural Hospitals and Medicare’s Payment Policies,” Committee on
Appropriations, Subcommittee on Agriculture, Rural Development, and Related Agencies, U. S.
Senate, July 14, 1999.

“The Impact of the Balanced Budget Act of 1997 on Medicare’s Fee-for-Service Sector,”
Committee on Finance, United States Senate, June 10, 1999.

“Medicare: The Need and Direction for Reform,” Committee on Finance, United States
Senate, May 27, 1999.

““Medicare Payment Policy: March 1999 Recommendations of the Medicare Payment Advisory
Commission,” Committee on Finance, United States Senate, March 17, 1999.

““Medicare Payment Advisory Commission’s Second Annual Report to the Congress on
Medicare Payment Policy,” Committee on Ways and Means, Subcommittee on Health, United
States House of Representatives, March 2, 1999.

“Risk Adjustment and the Medicare +Choice Program,” Committee on Commerce,
. Subcommittee on Health and the Enwronment, United States House of Representatives,
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“The Roles of the Public and Private Sector in Promoting Quality,” Advisory Commission on
‘Consumer Protection and Quality in the Health Care Industry, October 21, 1997.
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“The Continuing Need for Medicaid Reform,” Committee on Commerce, Subcommittee on
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“Health Care Quality and Consumer Protection,” Committee on Labor and Human Resources,
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Subcommittee on Health Care, U. S. Senate, February 12, 1997.
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““Medicare: Strengths, Weaknesses, and Reforms,” Finance Committee, U. S. Senate, February
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“The President’s Comprehensive Health Reform Program,” Committee on Ways and Means,
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Program,” Committee on Energy and Commerce, Subcommittee on Health and the
Environment, U. S. House of Representatives, November 25, 1991.

“Durable Medical Equipment Fraud and Abuse,” Committee on the Budget, U. S. Senate,
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“Medicaid - Provider Donations and Taxes,” Committee on Energy and Commerce,
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“Health Maintenance Organization Oversight,” Committee on Energy and Commerce,
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1991,
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' “Physician Fee Schedule,” Committee on Ways and Means, Subcommittee on Health, U. S.
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“Medicaid Oversight,” Committee on Energy and Commerce, Subcommittee on Oversight and
Investigations, U. S. House of Representatives, June 20, 1991.

“Physician Fee Schedule,” Committee on Ways and Means, U. S. House of Representatives,
June 13, 1991.

“Hospital Capital Payments,” Committee on Ways and Means, Subcommittee on Health, U. S.
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“Physician Volume and Update,” Committee on Ways and Means, Subcommittee on Health, U.
S. House of Representatives, May 21, 1991. _

“Clinical Laboratory Improvement Amendments,” Committee on Energy and Commerce,
Subcommittee on Oversight and Investigations, U. S. House of Representatives, May 2, 1991.

“Medical Effectiveness,” Committee on Ways and Means, Subcommittee on Health, U. S.
House of Representatives, April 30, 1991.

“BY 1992 Health Care Financing Administration Appropriations,” Committee on
Appropriations, Subcommittee on Labor, Health and Human Services and Education, U. S.
House of Representatives, April 23, 1991.

“‘.Extendjng Medicare Coverage to Near-Elderly,” Committee on Ways and Means,
Subcommittee on Health, U. S. House of Representatives, March 19, 1991. '
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“GAO Reporc‘ on PRO Review of HMQOs,” Committee on Aging, U. S. Senate, March 13,
1991.

“FY 1992 Health Care Financing Administration Appropriations,” Committee on
Appropriations, U. S. Senate, March 7, 1991.

“Skilled Nursing Facilities/Home Health Agencies Catastrophic Benefits,” Committee on Ways
and Means, Subcommittee on Health, U. S. House of Representatives, March 4, 1991.

“Hospitals/ ProPAC Report,” Committee on Ways and Means, Subcommittee on Health, U. S.
House of Representatives, February 27, 1991. '

“Quality/ Institute of Medicine Study,” Committee on Finance, Subcommittee on Medicare and
Long-Term Care, U. S. Senate, February 22, 1991.

“The Ability of States to Fund Medicaid,” Committee on Government Operations,
Subcommittee on Human Resources and Intergovernmental Relations, U. S. House of
Representatives, December 7, 1990.

“Medicaid Drug Reimbursement Program,” Committee on Finance, Subcommittee on Health
for Families and the Uninsured, U. S. Senate, September 17, 1990.

“Med.igap Insurance,” Committee on Finance, Subcommittee on Medicare and Long-Term
Care, U. S. Senate, September 14, 1990.

“Medicaid Budget Initiatives,” Committee on Energy and Commerce, Subcommittee on Health
and the Environment, U. S. House of Representatives, September 10, 1990.

“Medicaid Proposals,” Committee on Energy and Commerce, Subcommittee on Health and the
Environment, U. S. House of Representatives, September 10, 1990.

“Peer Review Organizations,” Committee on Finance, Subcommittee on Medicare and Long-
Term Care, U. S. Senate, September 10, 1990.

“Medicare and Medicaid Review,” Committee on Aging, U. S. House of Representatives, July
30, 1990.

“Living Wills (S. 1766),” Committee on Finance, Subcommittee on Medicare and Long-Term
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“Medical Care Costs (Medicare Secondary Payer),” Committee on Governmental Affairs,
Permanent Subcommittee on Investigations, U. S. Senate, July 12, 1990.

“Hospital Accreditation,” Committee on Ways and Means, Subcommittee on Health, U. S.
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“Medicare Volume Performance Standards,” Committee on Finance, Subcommittee on
Medicare and Long-Term Care, U. S. Senate, May 18, 1990.

“Medicare Prospective Payments to Skilled Nursing Facilities, Home Health Agencies,
Outpatient Departments, and Prospective Payment System-Exempt Hospitals,” Committee on
Ways and Means, Subcommittee on Health, U. S. House of Representatives, May 10, 1990.

“Medicare HMO Issues,” Committee on Ways and Means, Subcommittee on Health, U. S.
House of Representatives, May 8, 1990.

“Health Maintenance Organizations and Medicare,” Committee on Ways and Means,
 Subcommittee on Health, U. S. House of Representatives, May 7, 1990.

“Health Care: Access and Cost Containment,” Committee on Finance, Subcommittee on
Health for Families and the Uninsured, U. S. Senate, April 18, 1990.

“Medicare Physician Payments,” Committee on Ways and Means, Subcommittee on Health,
U. S. House of Representatives, March 29, 1990.

“Health Care Financing Administration FY 1993 Budget,” Committee on Appropriations,
Subcommittee on Labor, Health and Fuman Services and Education, U. S. House of
" Representatives, March 22, 1990.

“Implementation of Clinical Laboratory Improvement Amendment of | 1988,” Committee on
Labor and Human Resources and Subcommittee of Oversight of Government Management,
Committee on Governmental Affairs, U. S. Senate, March 9, 1990.

“Prospective Payment System,” Committee on Ways and Means, Subcommittee on Health,
U. S. House of Representatives, February 28, 1990.

“Health Care Financing Administration FY 1991 Budget,” Committee on Appropriations,
Subcommittee on Labor, Health and Human Services and Education,” U. S. Senate, February
7, 1990.

“Nomination of Health Care Financing Administration Administrator,” Committee on Finance,
U. S. Senate, January 25, 1990.

“Hearings on Health Insurance Coverage,” Committee on Small Business, U. S. House of
Representatives, June 16, 1987. ‘

“The Minimum Health Benefits for All Working Act of 1987,” Commitiee on Labor and
Human Resources, U. S. Senate, May 15, 1987.

“Medicare Catastrophic Coverage,” Committee on Ways and Means, Subcommittee on Health,
U. S. House of Representatives, March 4, 1987.
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“Hearing on Long-Term Care,” Committee on Finance, Subcommittee on Health, U. S. Senate,
February 24, 1987.

“Access to Health Care Act of 1986,” Committee on Governmental Affairs, Subcommittee on
Intergovernmental Relations, U. S. Senate, June 26, 1986.

“Health Care Improved Access Act of 1986,” Committee on Ways and Means, Subcommittee
on Health, U. S. House of Representatives, June 9, 1986.

“Distribution and Economics of Employer Provided Fringe Benefits,” Committee on Ways
and Means, Subcommittees on Social Security and Select Revenue Measures, U. S. House of
Representatives, September 18, 1984. ‘
“Medicare and the Elderly Poor,” Committee on Finance, U. S. Senate, May 16, 1983.

“Demographic Considerations for Policy Makers,” a briefing for the Democratic Caucus, U. S.
House of Representatives, April 27, 1983.

“The Future of Medicare,” Senate Special Committee on Aging, April 13, 1983.

“Proposed Budget Cuts Affecting the Medicare Program,” Committee on Ways and Means,
‘Subcommittee on Health, June 15, 1982. ‘

-19-



e



EDWARD F.X. HUGHES, MD, M.P.H.
Professor of Health Industry Manavement
and Management and Strategy,
~ Kellogg School of Managernent
. Northwestern University

© 2001 N. Sheridan Road, #5202
Evanston, Hllinois 60208

(847)491-8384 - Fax: 847/491-2683 | . ‘e-mail; efx-hughes@nwu..ledu
Personal - _

Date of birth: © January 10, 1942

Place of birth: » Boston, Massachusetts
Education _

BA.,1962 . Amherst College (Philosophy)

M.D., 1966 ' . Harvard Medical School

" MPH, 1969 - Columbla Umvers1ty School of Public Health
Henors - BradleyAwad, 1962
' o : Haley Research Fellowship, 1964 _
Strangeways Research Laboratory, Cambndge England
- Health Career Scientist Award,

Health Research Council of the C1ty of New York,
1973, 1974, 1975

.Beta Gamma Sigma, 1981

Latlolals Honor Medal in Managed Healthcare 1999

Prdfeséion’al Experience -

- . Current Positions:
Professor of Health Industry Management, -
Kellogg School of Management .
Professor of Management and Strategy,
Kellogg School of Management
Professor of Preventive MedJcme The Medical School
"(1977-present)
" Previous Positions: ' ' , - ' - »
- Northwestern University =~ = Founder and Immediate Past Director, Center for Health -

Services and Policy Research, 1977-1994
Director, Program in Hospital and Health Services

- Management, Kellogg Graduate School of

Management, 1980-1983 '



Previous Positions (Continued)

Mount Sinai School of Medicine,
City University of New York

Mount Sinai Hospital
New York, New York

* National Bureau of Economic

" Research

New York, New York

Columbia UﬁiVersity

Mount Sinai School of Medicine,

- City University of New York

- Presbyterian Hospital in the
City of New York

- ;'(')ther Current Positions:

Instructor—Assomate Professor,

- Department of Commumty Medmuie 1969-77

Acting Dlrector, Division of Health Economics,

- Department of Community Medicine, 1974-77.

_ Director of Field Studies, Health Economics,

Department of Commumty Medicine, 1972-77

Ass:stant Attendmg, 1970-77 .

Research Associate, 1970-77
Project Director, Surgical Manpower Project .

Lecturer, School of Social Work, 197276

Resident, Department of Community Medicine, 1969-70

Surgical House Officer (Intern, First, and Second Year
Resident, 1966-68)

'Co-Chairman, Steen'ng Committee, M.D/MM Joint
Degree Program, The J.L. Kellogg Graduate School
~ of Management & The Medical School, 1986-91

‘, ‘Member, Editorial Board, Health Care Busmess Dlgesg, 1996- '
Member, Editorial Board, Journal of Clinical Qutcomes Management, 1994 -

- Member, Editorial Board, Counseline, 1993 -

' Member, Editorial Board, Managed Healthcare News, 1990 -

Member, Editorial Board, ManagedCare Interface, 1988--

" Member, Faculty Advisory Committee, Executive Leadership Program/Executive Leadersh1p

- Program-Medical Directors, American Managed Care and Review Association, 1992 -
Member, Robert H. Lune Cancer Center, The McGaw Medical Center of Northwestem

_University

Member, Advisory Board Biotech Medical Management Assoc1at10n, 1998 -
Charter Member, The Health Care 500, 1993- g
" Fellow, American College of Physician Executives, 1986- -



_ Other Current Positions; (Contmued) _
Fellow, Center on Aging, McGaw Medical Center, Northwestem Umver51ty, 1987
- Member, Advisory Board, National Managed Health Care Congress

" Co-Chairman, Steering Committee, MD/MM Joint Degree Program, The Kellogg ’
Graduate School of Management & The Medical School, Northwestem Umver51ty, 1986-91
Who's Who in America, 1986-

- -Steering Committee, National Managed Health Care Congress, 1988

Member, Medical Administrators Conference, 1977-present

*Consulting Reviewer:

New England J ournal of Medicine
~ Journal of the American Medical Association

Health Care Financing Rev1ew

Medical Care

Milbank Memorial Fund Quarterly/Health dnd. Socxety
American Journal of Public Health

: Other Previous POsitions-

‘Foundlng Ethor HMO/PPO Trends 1987-1989

| Member, Board of Directors, Boston Latin School Club of Chicago, 1981 1985 .

: Consultant, Blue Cross and Blue Shield of Ilinois, D1v151on of Provider Affairs, Professwnal

Relations and Government Affairs, 1985-86 .

* Charter Member, Editorial Board, HMO Practice 1986-90 )

‘Senior Consultant, Midwest Business Group on Health, 1983-88

- Consultant, American Medical Association, Department of Health Care Fmancmg and

Organization, 1980-83-

- Consultant, American College of Surgeons SocioEconomic Affairs Department, 1978-80 -

Co-Founder; Charter Vice President; Member, Board of Directors; Chairman, National Affairs
Committee; Association for Health Services Research, Washington, D.C., 1982-85 _

- Member, Committee on Institutional Research, Association of Umver51ty Programs in Health
Ademstratlon, Washington, D.C., 1982-84 : _

Who's Who in the Midwest, 1982

Personalities of America; 1982

- Men of Achievement, 1981

- ‘Member, National Advisory Board, The American Network. Subsrdlary of Amencan Medical
* Buildings, Inc., Milwaukee, Wisconsin, 1981-83
Consultant, Natlonal Center for Health Services Research, Office of the Director:
Member, Advisory Group, "Synthesis and Dissemination of Research Fmdmgs on Catasu'ophlc
~ Health Insurance," Lewin and Associates, 1980-82. N
- Member, Advisory Group, "Synthesis and Dissemination of Research Findings on HMO
. Operations and Performances," Applied Management Sciences, 1979-81
- Member, Advisory Group, "Contract Workshops on Health Services Research Tools,"
- University of Pennsylvania National Health Care Management Center, 1978-79



Member, Advisory Group, "Evaluation of Computerized Problem-Oriented Medical

Information System (PROMIS)," 1975-78
Member, Advisory Committee: American Academy of Pediatrics Research Project, Division of
Health Services Research, "Physician Participation in Medicaid," 1980-82 ' .
~ Who's Who in'the East, 1976

Outstanding Young Men, U.S. Jayceses, 1976

Member, Committee on Public Health, New York Academy of Medicine, 1975-77 Chairman,

- Subcommittee on Medical Care, New York Academy of Medicine, 1975-77

Member, Board of Directors, Association of Teachers of Preventive Medicine, 1973-75
Representative, Council of Academlc Societies, Association of Amencan Medical Colleges,

- 1975-77

' Consultant, Office of Pohcy Planning and Research, Health Care Fmancmg Admm1strat10n
- Member, Advisory Group: "Evaluation of Ambulatory Surgical Centers," 1975-77

Member, Caucus on Renewal of Health Manpower Legislation, Washmgton, D.C, 1974
Founding Member, Editorial Board, Journal of Community Health, 1974-78 _
Consultant, Subcommittee on Organization, Financing, and Delivery of Surgical Care: Study of
‘Surgical Services in the United States, American College of Surgeons--Amencan Surgical

- - Association, 1971-76 '
Consultant, Office of the Admmstrator Health Semces Adnumsh‘atxon of the Cityof New
York, 1970—73 :

Professmnal Assoclatlons

American College of Physician Executives

- American Economic Association

American Public Health Association

: Assoclatlon for Health Serv1ces Research

Association of Teachers of Preventive Mechcme
New York Academy of Medicine ' '
Society for Medical Decision Making - .

. Boylston Society, Harvard Medical School -

Grant Resources Raised at Northwestern University
(Total Grant Resources Raised = over $20 million

.. Publications
Books:

Perspectives on Quaht_.y in American Health Ca:e, (Editor), McGraw—H111 Washmoton.,
D.C,1988. - '

Hospltal Cost Containment Programs: A Policy Analysis, (wnh D.P. Baron, D.A.
Dittman, B.F. Friedman, B.B. Longest Jr., M.V. Pauly and K.R. Smlth) Ballinger Press

Cambndge Massachusetts, 1978.



Publications (Continued)

Chapters:
"Assessing the Impact of Total Quahty Management and- Orgamzauonal Culture on
Multiple Outcomes of Care for Coronary Artery Bypass Graft Surgery Patients," (with
Shortell, S, et al.) Medical Care, February, 2000, Vol. 38:2, 207-217.

‘ "Implementihg Continuous Quality Improvement,” (with Robin Gillies, Katheﬂne

Reynolds, Stephen Shortell, Peter Budetti, Alfred Rademaker, Cheng-Fang Huang, David .

" Dranove) The Quality Imperative , Edited by John R. Kimberly, Univ. of Pennsylvania
and Etienne Minvielle, Paris, Chapter 5, 2000. .

"Physician Involvement in Quality Improvement: Issues, Challenges, and
Recommendations," (with Stephen Shortell, Ph.D, James O'Brien, M.A, James Carman, - -
Ph.D.; Richard Foster, Ph.D., Heidi Boerstler, Ph.D., Edward O'Connor, Ph.D. and Robin
R. G1111es Ph.D.) Improving Cllmcal Practice: Total Quality Management and the '
Physician, Edited by D. Blumenthal and A.C. Scheck, San Franc1sco, Jossey-Bass,
Chapter 8, 1995. o

' "The Ascendancy of Management National Health Care Reform, Managed Competition
_and Its Implications for Physician Executives." Lead Chapter in New L eadership in '

Health Care Management: The Physician Executive IT, The American College of
- Physician Executives, Tampa, FL, 1994 '

-"Forward," in The Physician's Guide to Managed Care, David B. Nash, (detor) Aspen
Pubhshmg, 1993.

_ ."The Challenges Facing American Medicine: The Search for a New Equilibrium and Its '
Implications for Physician Executives." Lead Chapter in The Physician Executive,
. Amencan Academy of Med:lcal Dlrectors, Tampa, FL, 1988 -

AItlcles :
"Organizational and Economm Determmants of Formulary Adoption Decisions,"

Dranove, D., Hughes, E., Shanley,M Health Services Research, 2002, Forthcoming. -

| "Does Continuous Quality Im;irovent Matter? The Casé of Total Hip Replacement,"
‘Budetti, P., Dranove D., Gilles, R., Hua.ng, C. Hughes, E Rademaker, A , Reynolds, K.,
.Shottell, S., Under Rev1ew .

"Keys for Successful Implementa’uon of TQM n Hosp1ta.ls " Carman, J .M. Sho:tel],
S.M. , Foster, R.W., Hughes, EF.X., Boerstler, H., OBrien, J.L., O'Connor E.I Health
Care Management Review, Vol 21, #1, Winter, 1996

"Implementatlon of Total Quahty Management: Conventional Wisdom versus Reality
Boerstler, H, Foster, R.W., O'Connor, E.J,, OBrien, J.L., Shortell, $.M., Carman, J.M.,



Hughes, EF.X., The Joumnal of Hosgltal &Health Services Adrmmstrauon Vol. 41, #2, -
143 159 Summer, 1996 , _

"An Integrative Model for Orgamzauon-mde Quahty Improvement Lessons ﬁom the
Field," O'Brien, J.L.; Shortell, S.M.; Hughes, E.F.X.; Foster, R W.; Carman, I.M.;

- Boerstler, H; and O'Connor EJ; Quahg Management in Health Care, 3(4), 19- 30

- 1995. :

"Assessing the Impact of Continlious Quality Improvent/T otal Quality Management
Concept versus Implementation" Shortell, S; O'Brien, J; Hughes, E; Boersteler, H; and
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February 1 1984. _

' The Model Competmve Health Care Purchasmg S)ﬂem, Midwest Business Group on
_Health, Chicago, Illinois, 1984. Chapter 4: Basis of Payment - Hospitals; Chapter 5: Basis

of Payment - Physicians; Chapter 6: Basis of Payment - Other Providers. "Surgical
- Utilization Statistics: Some Methodologic Considerations," (w1th V. Sauter) Medical
Care, 21: 370-377 1983.

. "The Contnbuuon of Health Servmes Research to Natlonal Health Pohcy,“ Tesumony
before the Subcommittee on Health and the Environment, Committee on Commerce and
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"Research on the Utilization of Evaluations: A Review and Synthems," (with L. Lev1ton),
Evaluation Review, 4: 525-548 1981. ' :

"A Comparison of Surgical A551stance ina Prepald Group Pracuce and a Community
- Hospital," (with EM. Lew1t, S. Bentkover J. Bentkover), Medical Care 18:916-929,
1980. : , :

"Commentary:" Ghez, GR. and Grossman, M "Preventive Care, Care for Children and
- National Health Insurance," in National Health Insurance: What Now., What Later, What
Never, Mark V. Pauly (Ed.), Amencan Enterpnse Iustltute 1980.

g "Why Does Medmal Care Cost So Much?" in The Nation's Health Umvers1ty Extensmn,
. 'Umvers1ty of California, San Diego, 1980.

_"The Cost/Quath Tradeoff: A Critical Cons1deratlon in the Containment of Medical
Care Costs," Special Report: Health and Medical Care Costs, Medical and Health

, Annual, 1980, Enggclopedla Britannica, 1979.

"The Study on Surglcal Services for the Umted States: A Valid Prescnptlon for American
Surgery?" (with EM. Lewit and M.V.Pauly), The Milbank Memorial Fund Quatterly:

- Health and Soc1e1€y, 55 465-484 1977.

| "Res1dency Training and Service," (w1th EM Lew1t), New England I oumal of Medlcme, »
- 294: 1190 1976. .

"Time Utilizat_ion.of a Population of General Surgeons in a Prepaid Group Practice,"
(with R.N. Watkins, and EM. Lewit); Medical Care, 14:824-838, 1976.

"The Utilization'df Surgical Manpower in Comparative Setﬁn'gs: The Case of One
Community and One Prepaid Group Practice” in "Getting Ready for National Health



| Insurance Unnecessary Surgery." Hearings before the Subcomnnttee on Oversrght and
Invesugatlons of the Committee on Interstate and Forelgn Commerce.

U.S. House of Representatives. Ninety-fourth Congress, Serial No.94-37, pp-183-190,
'U.S. Government Printing Office, Washington, D.C., 1975.
. "Time Utilization of a Populatron of General Surgeons in 2 Community Practice," (with .
~ EM. Lewit andFV Lorenzo), Surgery, 77: 371-383 1975.

"Residency Redistribution: The Need for Parlnershlp " Proceedmgs of Heanngs before

the Senate Subcommittee on Health: "Residency Control Measures i in the Health

Professions Educational Assistance Act of 1975." U.S. Senate, September 30,1975.US.
o Govemment Pnntmg Ofﬁce, p-1436-1473, Washmgton, D.C.

k "Halsted and American Surgery;" Sur urgery, 75:169-177, 1974.

- "Tramma the Surgrcal Re51dent,“ (w1th EM. Lew1t) New England Journal of Medicine,
£ 290:1384-1385, 1974. .

"The Demand for Surgrcal Residents: Some Prehmmary Observatrons " gg,
76:176-183, 1974.

- "Utilization of Surgical Manpower ina Prepard Group Pracuce " (with EM Lew1t,
R. Watkins and R. Handschin), New England Journal of Medicine 291:759-763, 1974.
Reprinted in Issues in Health Services, ed. Stephen J. Wllharns Sc.D., John Wiley &
Soms, New York, 1979.

"On Monopoly in Medlcme " (w1th EM. Lew1t), New England I omnal of Medrcme, 288,
1973.

'"Operatlve Work Loads in One Hospital's General Surgical Residency Program," (wrth
EM. Leth and E.H. Rand), New England Jom'nal of Medrcme, 289: 660-666 1973.

'Transportatlon for Health for the East Harlem Tnangle " Proceedmgs of Symposmm "A
- Health Care Plan for East Harlern—NOW " Annals of New York Academy of Sc1ences,
196 64-65, 1972, Artlcle I[

~ "Alcoholism," in Marshall CL. , Dynamics of Health and Drsease, Appleton-
Century -Crofts, New York, 1972.

"Surg1ca1 Work Loads in a Commumty Practice,” (w1th V. R. Fuchs J.E: Jacoby, and
EM. Lewit), Surgery, 71:315-327, 1972. Reprmtemehe Health Economy V. Fuchs
Editor. Harvard University Press, 1986.

' Pubhshed Panel Presentanon:



"What's Ahead for Govermng Boards? Panelists Look at the 80's",
11980, p. 18-25. -
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ROBERT S. MANESS

LECG,LLC | , | Home Address:

2700 Earl Rudder Freeway South - 802 Prestwick Ct. -
Suite 4800 College Station, TX 77845

College Station, TX 77845 - , ~ (979) 690-1066
~ Tel. (979) 694-5780 :
Fax (979) 694-2442

EDUCATION ) _
- - Ph.D., Economics, TEXAS A&M UNIVERSITY, TX, December I992.
* Doctoral Dissertation: “Essays on Organizational Form and Pricing Behavior”
B.S., Economics, LOUISIANA STATE UNIVERSITY LA, December 1985

Fields of Specialization: Antltrust, Industrial Organlzatlon, Health Economlcs, Microeconomics,
.Econometrics

- PRESENT EMPLOYMENT

LECG, LLC, June 1996 - present.

Senior Managing Economist, 1999 - present
Office Director, 1998 - present

Senior Economist, 1996 — 1998

o Testify in deposition and trial
e Do presentations before government agencies .

¢ Develop economic analysis for complex litigation, mcludmg antitrust, transfer pncmg, and
contract and business damages., . : :

e Prepare white papers, consulting reports, expert witness reports, afﬁdavits.
¢ Engagements have involved a number of industries, including petrochemicals, oil, chemicals,

pharmaceuticals, health care, telecommunications, software, and airlines.
e Have worked on a number of engagements for the FTC and for partles investigated by the FTC

e Manage case development and support staff.

"PROFESSIONAL EXPERIENCE

TEXAS A&M UNIVERSITY, College Station, TX
Adjunct Associate Professor 2000-2003

Visiting Associate Professor Fall 2000, Fall 2002
e Taught Undergraduate Industrial Organization
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Visiting Assistant Professor. Spring 1998 : '
e Taught Principles of Macroeconomics

FEDERAL TRADE COMMISSION Washmgton, D.C., 1995 - 1996.
Staff Economist

* Reviewed proposed mergers for potent1a1 antitrust concerns. _
e Investigated complaints of anticompetitive behavior in violation of FTC and federal statutes

e Worked closely with the FTC legal staff in both of these functions and prepared written reports
and recommendations for use in FTC deliberations.

ALTON OCHSNER MEDICAL FOUNDATION, New Orleans, LA, 1995 - June 1996.
Adjunct Staff Economist

. e Researched cost-effectiveness issues and the role of technology in reducing health care costs.

e Participated in preparing a successful contract proposal to Sandia National Laboratories for which
Ochsner was awarded a two-year contract for $1.6 mllhon to study the role of technology in
- reducing health care costs.

" Worked closely with physicians and the staff of their HMO in performmg hcalth econontics
research, including modeling of disease states and treatment regimes and performing statistical
. analysis and sunulatxons on the cost-effectiveness of competmg technologles and treatment
regimes. ‘

) LOUISIANA STATE UNIVERSITY, Baton Rouge, LA, 1992 1995.
'Visiting Assistant Professor

o'Researched and published papers in various fields of economics, including Industrial
Organization and Health Economics.

o Taught a wide variety of courses including Principles of Macroeconomics, Intermediate
Microeconomics and International Trade.

o Developed a new Industrial Organization class and anew Managenal Economics class for the
M.B.A. program.

HONORS AND AWARDS
~ Bradley Dissertation Fellowship Recipient, 1990
‘E. Ralph Daniels Fellowship Recipient, 1990

GRANTS AND CONTRACTS

_ Co-principal Investigator with Dr. Richard Re and Dr. M.A. Krousel-Wood in a two-year, $1.6
- million contract-awarded by Sandia National Laboratories to The Alton Ochsner Medical
Foundation to study, “The Role of Technology in Reducing Health Care Costs.”
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COURSES TAUGHT

_Principles of Macroeconomics

Intermediate Microeconomics

Industrial Organization

Managerial Economics (for M. B.A. students)
International Economics

PROFESSIONAL AFFILIATIONS

' American Economic Association :
. American Bar Association - Associate Member Antitrust Secuon

SELECTED CASEWORK

' Testimony

W.E. Howell, et al. v. Texaco Inc., et al., No. CJ-2002-206E, District Court for Stephens County,
Oklahoma. 2003. Deposition. Analyzed natural gas contracts between producers and a gas
processing plant. Reviewed whether there existed a market at the wellhead for gas productlon
and other market issues. Rev1ewed plaintiffs’ damages calculations.

Johns Manville, fk.a., Johns Manville International, Inc. v. New Pig Corporation, et al.,
American Arbitration Association, Case Reference No. 51-181-0194-02. 2003. Testimony in
Arbitration. Analyzed the economics of dlStl'lbUtlon contract and damages related to alleged
breach of distribution agreement.

Dr. Gerry Holland, DO, etal v. Mr. Norm Lambert, et al., Civil Action No. 2-02CV-0157J,
-United States District Court, Northern District of Texas, Amarillo Division, 2003. Deposition.
Analyzed market definition i issues, market power issues, and alleged. antlcompetmve behav1or _

Barb Bjerken D.C., etalv. Blue Cross Blue Shteld of North Dakota, et al, Civil Action No A--
01-059, United States District Court, District of North Dakota, Southwestern Division, 2002.
Deposition. Analyzed alleged attempted monopolization of the market for chiropractic services
in North Dakota, including analysis of alleged horizontal and vertical anticompetitive actions and
antitrust damages. B .

Acoustic Systems Inc. v. Wenger Corporation and Steve Bright, Civil Action No. A-97-CA-436-

* ADA, United States District Court, Western Division of Texas, Austin Division, 2001.
Deposmon and Trial Testxmony Analyzed issues related to alleged monopollzatlon in the market
for music practice rooms, including market definition, market power issues, evidence of
anticompetitive acts such as tying and predatory pricing, and antitrust damages.

San Jacinto Surgery Center, Ltd. v. San Jacinto Methodist Hospital and Bill Simmons, Cause No.
98-11137, Harris County District Court, 334 Judicial District, Texas, 2000. Deposition.

. Analyzed issues related to alleged antitrust behavior in the market for outpatient surgery facilities.
Issues included product and geographic market definition, monopoly power, and antitrust
damages. Also analyzed potential damages related to allegations of commerclal disparagement

. and tortious mterference
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_ Imagents v. The Umverszty of Texas Health Sczence Center, Cause No.: 90- 056735 Harris

County District Court, 190® Judicial District, Texas, 1997. Deposition. Calculated damages -

‘related to alleged breach of contract regarding use of a University cyclotron to produce

radiopharmaceuticals.

Other Expert Work

For several retail pharmacy chains. Analyzed the potential for increased costs to payers from
pharmaceutical benefits managers with integrated mail order pharmacy operations. Calculated
the potential cost impact of certain PBM behaviors to the government under a proposed
Medicare prescription drug benefit. Presented findings to the Congressional Budget Office, the

- Federal Trade Commission, and numerous members of Congress and Congressional committees.

“For a major consumer products company. Analyzed the relevant geographic and product
markets in a merger involving consumer products.
For a major cruise line: Analyzed an announced merger in the cruise industry and produced a
report for use by the American Antitrust Institute to assist them in reaching a determination of

- whether to support or oppose industry consolidation." Issues included product and geographic

market definition, market power, and an analysis of how the proposed merger would affect
competition in a number of relevant market.

For a major oil company: Analyzed antitrust issues related to the merger of two major oil
companies. Conducted. an analysis of potent1a1 overlaps and anticompetitive issues relating to
pipelines. Also analyzed competition issues related to certain intellectual property owned or
licensed by the two companies. Presented findings to the Federal Trade Commission. -

For a Houston area hospital: Analyzed product and geographic market definition in a potential
antitrust case involving the merger of two local hospitals.

For a pharmaceutical manufacturer: Reviewed issues related to 1llega1 tying allegations by the

- Texas Attorney General’s Office.

“For a major chemical company: Provided competitive analysis and antitrust review to present to
the FTC regarding the competitive effects and potential efficiencies of a proposed merger.

Sélected Maijor Consulting Projects

For a major pharmaceutlcal compatiy: Analyzed the antitrust unphcatlons of the settlement ofa
patent dispute between a brand-name drug manufacturer and a generic drug manufacturer.
_Analyzed the impact of certain laws and FDA regulations on the antitrust 1mphcat10ns of these

kN types of settlements.

For a pharmaceutical manufacturer: Analyzed potential antm'ust liability from the acquisition of
a pharmaceutlcal product bemg investigated by the FTC for potential patent misuse. :

‘For a major Computer Reservation System. Performed a valuation of certain intellectual

_ property as part of an analysis of the tax implications of a planned restructuring of the company.

'For a hospital and its HMO: Analyzed cost-effectiveness of various drug therapies, and helped

_ in the development of a methodology to analyze the potential cost-effectlveness of health care

technolog1es

" For a major oil company: Analyzed gasoline distribution and wholesale pricing practices and

provided damages analysis in a suit involving a franchised retailer and the oil company.
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For an oilfield waste disposal company Provided analysis of antitrust issues and issues related
fo potential damages from a tortious interference claim.

For a major air courier service: Analyzed transfer pricing issues related to compensation for
delivery of packages shipped from abroad by its international subs1d1ary ina suit brought by the
Intemal Revenue Servnce

For a major aircraft manufacturer Analyzed transfer pricing issues related to a special tax
exemption granted to aircraft manufacturers on sales abroad in a suit brought by the Internal
Revenue Service.

For a major pharmaceutical manufacturer: Analyzed potential liability and damages related to a
class action lawsuit alleging suppression of research on broequlvalence between brand name and
genenc synthetlc hormone products.

For a major pharmaceutlcal manufacturer: Analyzed potent1al liability and damages related to a
class action lawsurt alleging conspiratorial pricing to retail pharmacies.

For a major accountlng firm: Provided analysis of potential liability. and damages, and provided
industry analysis ina. case involving the audltmg and eventual bankruptcy ofa pharmaceutlcal
wholesaler .

‘Foran independent physrclan practice association: Provided analysis of liability and damages in

an antitrust suit brought against the association by an HMO regarding how the assocratlon

-contracted with physwlans

- For a major software company: Provided analysis of liability and potentlal damages related to

allegations of antlcompeutlve pricing practlces for certam types of mainframe software. -

For several major telecommumcatlons companles Provided analysrs of competrtlve condltlons
and potential efficiencies for the merging parties in several telecommunications mergers.

" Results were presented to the DOJ, the FCC, and numerous state Public Utlhtles Commrssrons

. For a food consumer product company: provided and analysis of competitive 1mp11catlons ofa -

merger to DOJ.’

FTC Work

‘Worked as an outside consultant on a pharmaceutical matter

. As an FTC employee:-

Analyzed several mergere between pharmaceutical manufacturers and pharmacy benefits
managers. Analyzed the competitive consequences of the mergers, as well as potentlal
efﬁclencres and made recommendations to the Commission.

Analyzed a merger between major pharmaceutical manufacturers. 'Analyzed the competitive
consequences of the merger, as well as potentlal efficiencies and made recommendations to the

v Comm1ss1on



Maness
: - Page 6
] Analyzed several cases involving pricing between retail pharmacies and pharmacy benefits
managers. Issues included allegations of boycotts agamst the compensation arrangements
between pharmacists and a pharmacy benefits manager. Studied whether the pharmacists’
behavior was consistent with an orgamzed group boycott, or was individually rational. Made
- recommendations to the Commission on whether to pursue legal remedies.

e Analyzed several cases involving potential collusive pricing of physician services to HMOs in
different parts of the country. Issues included contracting practices between physicians and their
group practice associations, and whether the associations had market power sufﬁcrent to raise
. prices above their competrtrve levels

e Analyzed a major retail pharmacy merger. Issues included the potential for the merger to result in
increased market power in many individual markets. Made recommendations to the Commission
regardmg potentral consent decrees to allow the merger to proceed.

PAPERS AND PUBLICATION S

“Price Competition in Pharmaceutrcals The Case of Antnnfectrves,” wrth Steven N. Wiggins,
Economic Inquzry (Forthcoming in April 2004).

- “The Cost of PBM * Self- Deahng Under a Medicare Prescrrptron Drug Benefit,” with James
_ Langenfeld, September 9, 2003.

- “Analysis of the Proposed Carnival/Princess Merger,” with James Langenfeld Prepared for the
Amencan Antitrust Instrtute, June 25, 2002.

. “Demand ‘Systems and the “True’ Subindex of the Cost-of-Living for Pharmaceuticals” with
‘Michael R. Baye and Steven N. Wiggins Applied Economics, vol. 29, pp. 1179-1189, 1997.

“Incomplete Contracts and the Choice Betwéen Vertical Integration and Franchising,” Joumal of
Economic Behavior & Orgamzatzon September 1996.

UNPUBLISHED RESEARCH and PRESENTATIONS

-.“The Strategic Use of Patents Implrca,trons for Antitrust,” with Daniel L. Rubinfeld. -
“Antitrust Treatment of Patent Settlements,” Presentation to Latham & Watkins, August 27, 2002

“Assessmg Cost Savings from Technological Innovation in the Presence of Sample Selection and
Censoring: Application to Coronary Artery Disease,” with W. David Bradford, Andrew N. Kleit,
* Marie A. Krousel-Wood, and Richard N. Re (Submltted)

“Rates of Return, the Cost of Caprtal and Proﬁtabrhty in the Pharmaceutical Industry,” with Steven
‘N. Wrggms

WORK IN PROGRESS .

“Discrete Demand and Credlble Price Paths for Durable Goods Monopolists,” wrth Andreas
‘Ortmann.

“Demand Structures as Commitment Devrces for Durable Goods Monopohsts,” w1th Andreas
~ Ortmann.
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“Contracting Between Physicians and Payers: Closed Versus Open PPO Structures and the Effect
of ‘Any-Willing-Provider® Statutes”.

“Principal-Agent Models and the Relationship between Patients, Doctors and Third Pérty Payers”.

“The Relationship Between Advertising and Prices in Pharmaceuticals,” with Steven N. Wiggins.
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Senior Counsel to the Northeast Region
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New York, New York 10004-1415
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 that have sort of institutional memory of what the

practice was in the past. Kind of'everybody*s gone.

-Everybody kind of explosively disappears at once.

Q. - In teamwork 51tuatlons, iIs it important to

have contlnulty of personnel?

“A. Oh. 1It's helpful, sure.

Q. : Ha#e you ever done any work-in-that
.regard?.v 7 | _ _

A. "'That'sbecifically, I'd say probably not.
Not‘looking at -- no. | ' o

Q. Are you familiar-with any of the

literature'on'that?

A,b At that specific level,.at the -— I don't
thlnk,so; At the individual level? Yeah. I;don't think
so. |

Q. is.it more likely that NTSP would be-able

to-carry over the efficiency that it's gained on the risk

side to the nonrisk side if it uses the same ‘doctors on

both sets of,bUsiness?_

A, Well I'think that's -- yeah Probably

_Because the -- the main eff1c1ency it's gettlng from my

'readlng of - the documents 1n the case and depOSLtlons and

so on is that 1t s kind of tralnlng some of ‘the doctors

‘on the rlsk 51de to utlllze less and also dlfferent

patterns and to_use spec1f1c other doctors who areﬁalso

104
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And SO'to the eéteht that physicians'
behatior is'at-least Similar when they face differeht
economic incentives -- maybe not exaCtly the same --
there would beiSome.spilloVers. And those doctors'would'

bevmore'efficientIin‘general in working for any plan.

- Could -be Medlcare

Q. -[ Would you expect the spillover effects to

- be dreater the more contlnuous'the membershlp is between

the risk business and the nonrisk business?

AL Yéah.» I wouldvthink'there would be more
benefits in the non -- for the'phyéicians becoming more

efficient in the nonrisk buéiness if they're in the risk

" business. And I think there'd be very limited of that

for phy51c1ans who were not in both.

Q. Do you feel that an IPA like NTSP that is

'trylng to maximize splllover has a proper incentive to

try. to keep the personnel the same?

_MR. BLOOM.;'Object;on.: Includes testimony not in

" the record.

- THE WITNESS:_VYeah.'hIt's not at all obvious to

‘me that NTSP's trying'tO'maximize spilloﬁer.' And now‘I_

forgot the - thlnklng of that part ‘And I,forgot'What

you. said after that so —--

/17
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partlcular phenomenon°'
A I don't know of any llterature That's
why Iim COntinually talklng about utilization because

that's been studied intensely. I don't know of any

_ literaturelthat looks Specifically.atrprices_——'say

prices, we have two kinds of rates —- specifically looked
at. prlces But it makes perfect sense to me that that
would be the case.

Q. Do you knOw of any literature on

spillover, spillover effects betWeen risk and nonrisk

treatment?

A. Well, Ilknow there's literature on
spillover'effects béetween managed care and'unmanaged
care —- | _

) Q. Okay.
~A. . —- which is not-exactly the same thing.
But it's quitehelose.__
- _ Q.: 7,'Okay. And what-is the literature shown on .
thefspillover effect?

A. It's shown that in areas where there's
hlgh percentage of customers -are 1n managed care, that
fee- for serv1ce medlclne is also more efficient as lower
costs. So there 5 splllovers from the managed care:

sector -— at least is the argument in the llterature

.“There s splllover from the managed care sector to the

110
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a béneficial effeét oﬁ consumefs?

A. Yes. I would agree with that.

0. Is it also yoﬁr opinion that to the extent
there ié spillover from‘thésevrisk capitation contracts |

to nonrisk business_that.that can have a beneficial

effect on consumers?

A, T think that's true. I also think the
managed care plans that are more administrative and don't

use financial risk have a similar éffect,-have benefits

for the fee-for-service unmanaged side.

Q. Is it also your opinion that to the degree

an IPA can maximize the .spillovér effect that that will

teﬁd to have a beneficial effect on the Consumeré?
A. | -Well, I have to think about-what.theY‘re
giving up in doing that. 1It's not -- that's not so

obvious. Because the measured spillover doesn't even

“require .the same organization or the same physicians. I

mean it's measured at market levels. So.-it's not even

neCeSSarily’mediated by an organization. |

Q.V ~ Well, if the IPA ié'intimately involved in
the_risk_qutract'——liﬁ féct, the‘contractingiparty -— to
the degree the‘;PA can.maximizejthét spillover into

ndanMO business, that's going to be a benefit to the

" consumer, ‘isn't it?

_MR; BLOOM: ObjeCtién..vArgumentative.
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0. '_In'iOOking_at Dallas and TarrantFCoﬁnty}
afe-you-aware that 40 percent of Tarraht County
popﬁlation_ié right at or near the Dallas County line?

A. Well, I'saw that in Dr. Mahessfs.report;
And I hajevmade no independent investigation.  So.
assuming he's right about that. |

Q. : And‘the prior work that ybu‘vé done, does

a ——’the_presénce of an intermediating.factor like that

have a tendency to unite two areas?

MR. BLOOM: Objection. Doesn't -- there's no

‘testimony that there's an intermediating factor.

THE WITNESS: Yeah. I think you mean -- what do

_you mean by intermediating factor?

BY MR. HUFFMAN:
Q. An intermediating factor. would be here
because théy'live on the county line,  they could go to

any in either county.

A. ~_YQﬁ méan-beCause theY'Iive in that
'location?_ | |
i Q;_ ,That;s correct. = You understand thé>+f
géograﬁhicaily - |
- A." ' Yeah. o B |
Q: - -- Fort Worth/DallaS/Mid—Cities?.
A, vYeah. .
. Q.F@» -bkaYQ
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A. So these guys are in or around Mid-Cities?

Q. That's correct. Forty‘perCent of the

7Tarrant*Countylpopulation'is.

A, "Yeah, yeah; Well, these things'do depend

to some extent on distance. So to the‘eXtent'that you

' have more people'in the.middie( it gees'in the direction

any way of‘uniting the two markets;

Q. - Have you ever had a situation-where you
defined a geographlc market in a metroplex area llke
Dallas/Fort Worth- where there s a lot of crossover due to
eommutlng patterns?

A. Well, I've never defined a market in such

a big.eity.- I think the biggest might have been -~ York,

PennsYlvania was the biggest one. And King City,
Califernia was the smallest. And it's really small. So
I don t believe I've ever done ‘it in such a blg area.

Q. Do you understand conceptually that

_commutlng patterns llke that w1ll ‘tend to unlfy the

various areas?

A. I thlnk they would go in that dlrectlon to

some extent, sure. _So would shopplng patterns
Q. Exactly.f That there would tend to be an

arbitrage effeet because the.polieyholder could chose to

. be treated“near'his home orhnear.his_place of work?.

- A. ~ Sure. There's some of this:
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Q. When you were talklng to payors -- I

thlnk -—- it looked llke you talked sort of Dallas versus,

Tarrant County. Dld you talk about any counties other

than DallaS-and Tarrant Counties?
A. Not very much. I may have asked -- I may

have asked them if there were any other countles that

'poss1bly competlng with- Tarrant County or somethlng like
“that. But not -- I don t have a specific memory of d01ng

that.

Q;- . Are you famlllar with the literature that
as you move up .in the rank from primary to. secondary to
tertlary that the geographlc markets tend to spread?

| A. ._'Oh,_sure. : | | _

Q. ~ And what:kind'of analysis in the past have
you done in that regard?i | _

A, Well, I've looked at patient flows.a

little bit. 1I've looked at patient flows by different --

what do youfoallhthemi ——'differenthdiagnostic
.hcategories. _ | |
Q. h'.Okay, What'haVe youunoticed°
A. - Well, as you get to the ~—- the more exotlc

dlagnostlc categorles, ‘you get further travel -— on the

_average, people travel further

Q. }g I mean as you get up to quaternary, ydu

could cover an entire state, couldn_t you?
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including‘multipleiphysician merkets.

| So I think just as a matter of sort of
adminietrative'manageability'Of-a'peyor case that yoﬁ
would ﬁee a much wider market definition. | |

Q. Are you aware that the payors used the

‘same price acroes the Dallas/Fort Worth metroplex?

.MR. BLOOM:  Objectien. Feﬁndation.

'THE WITNESS} My underetendihg ie that somelof
them :—_some_of them do and some Oflthem don't.
BY MR. HUFFMAN: | h

Q. " Which ones do?

-benefittin hevlng-someone analyze the legalltles of

But

in

A. Oh. I don't remember which is which.
i remember seelng one of them used Dallas -- RVRBD is
both Dallas/Fort Worth County. And then they sw1tched
not doingrthat. So I remember seelng it both -- both
'ways. |

Q. Do YOﬁ know how Aetna does it?

A. I don t recall plan by plan

Q. 'Or United?

A. ° I don't recall.

Q. _1l So you have no knowledge?

"._A.‘;' 'Well'il»doh't reCall'whichiis_which at

thie.peint. uI‘have seen it both ways. | |

Q. | Do you belleve that there s a potentlal'

- 166
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_Q; Did the‘cardiologists ever come back?
A. My understanding is they left at some
pOint T don't know if they came back They had left at

the tlme of that letter°’

Q . - Yes . .
- AL I didn‘t know that.
Q; IVt Dld the cardlologlsts even lose $1 of

1ncome as a result. of anythlng NTSP d:Ld'>

A. I don't know that The -- the letter
would —- I thlnk would be 1ntended to dlscourage people
from using them. But'there s not —=— I don't -~ there's

no way I ‘have evidence to track whether that happened.

That would be hard to measure anyway if you have the best’

_ eVldence

Q. You indicated that spillover ‘6cecurs from .

~ HMO business to non-HMO business; is that correct?

A, Yeah.

Q. Whether or not the non-HMO business is

belng done by the same’ people who are doing the HMO

~ business?

A. a Right Whether 1t s the same -

_organlzatlons or same phy3101ans

Q. So based on that. llterature, yod'would

expect there to . be some splllover from the NTSP PSN.
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1 - physicians'to the NTYP EhvsicianS'who were not PSN?

_2 ' A. I would expect that and some spillover to
3 thslcians in_that whole geographic area,'Tarrant County.
4 | 0. Would you expect there to be more

5 .spillover efrects_from the PSN physicians who were doing
6  the HMO work under'the capitation contract to their
7 'nOn—HMO‘practiCebby.the same'physicians?

8 "l_.. A, .More for them thansthe ones whowerehot.

9  in PSN?

10 ' 0. That's correct.
11 AL _I'would expect that. |

112 | _Q, But you would expect spillovers in both
.13 1nstances based on the llterature9
14 | o ‘A. . Based on the llterature, I would expect
15 splllovers to the area regardless.

16 . 0. And you were talking about notes.r And I

17 thlnk I tried to give you as full an opportunlty to tell

';18' me anythlng you recall about the conversatlons you had

19  with the payors and others for which you have notes Is -
20-”-there anythlng else you can recall?

g 2l _ - A.. - TNot as I'm 51tt1ng here

122 "‘_ | Q; - Have you and counsel had a full
237_ opportunlty to talk about those conversatlons so that you
24v':would have your recollectlon refreshed'>
25 MR BLOOM - I'm notxon the stand. ‘And_sorhe
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DECLARATION

STATE -OF CALIFORNIA,. = = )

- COUNTY OF - - )

I, H.E. FRECH 111, heteby'declare:
Ivhave read the foiegoing deposition transcript-..

and 1dent1fy 1t as my own and approve same.
- I declare under penalty of perjury under the laws

of the State of Callfornla that the foregoing testlmony_

"is true and correct.

Dated thls_ day of _ K 2004,

at - ’ California{

'H.E. FRECH III
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'North'Texas Specialty

- Physicians.

In the Matter Qf'the

Docket No. 9312

N et Nt S
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ORAL DEPOSITION OF
DR. IRA HOLLANDER
DECEMBER 10, 2003
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ORAL DEPOSITION OF DR. IRA HOLLANDER, prbduced as a
witness at the instance of the FTC, énd duiy sworn, was

taken in the above-styled and numbered cause ‘on the 10th

of December, 2003, from 3:30 to 9:00,befbre Susan S.

Klinger, CSR in and for the State Qf'Texas[ reported by

.~ stenographic method, at.Hampton,Inn,tFort Worth) Texas.
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Q.

- Do you participate in any fee for service

contracts in which there are incentives or penalties?

A,
Q.
A.

Q.

I don’t think so, no.

‘Have you ever?
I can’t recall.

Do you know when you receive a patient under what

contract'that patient will be provided services under?

AL

Q.

When I receive the patient, no.

Do you practice med1c1ne dlfferently, dependlng

- on whether the patlent is a PPO or an HMO?

A,

Q.

No.

How has the practice of medicine for you

“,personally changed since your jdihing of NTSP?

A.

I think that it’s more efficient and I'm better

‘in taking Care_of my patients.

Q.
A.

In what way are you more efficient?

Through some of the medical information sharihg

at the divisional level, and we learned better ways to

take care of people some of_the research that is done at

' the division level that we would present to_each.other,

'gain_extra-infermatiOn. 'May learn better techhiques for

d01ng surgery, ‘better ways of taklng care of people in

the - hospltal better ways of worklng out varlous

Q.

.urologlc problems.:

That would be the result of NTSP meetlngs,

- For The Record,.Ihct
Waldorf, Maryland
(301)870-8025
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division_meetings?

A. »Medicdl management, i think fhaﬁ the data that*We
get, quélity data helps to indicéte.that each of the
individual practitioners including'mYSélf'where we fit

in terms of how we approach various probiems, tests that

-we order, tests that we'don(tnorder, costs and types of
‘medicihes thét»we miéht uSe_to tréat é various, to treat
various'probiems. _Best antibiotics that work theibesﬁ,‘
':haﬁe the léast cQst; jﬁst countless ways df thét

“knowledge in a situation like NTSP helps with the |

quality and efficiency of care. _
‘MR.vPLATT:' Well, I would like to thank you
vefy much for yoﬁr patieﬁce,"I think we. kept you until
9:00 ﬁ}mf I appreéiate.all YOur time, and I think'We
can close this. | | o
MR. BINNS: No questions. Reserve.

,'(Deposition adjourned at 9:00 p.m.)

For The Record;-Inc.'
~Waldorf, Maryland
(301)870-8025
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e : . CERTIFICATE OF DEPONENT

‘I hereby certify that I have read and examined the
foregoing transcript, and the same is a true and acéurate record of

" the teétimony given by me._'

vany additions or corrections that I feel are nécessary,'
‘I: will attach on a separate sheet of paper to the original

‘transcript.

“DR. IRA HOLLANDER
I hereby certify thét the indiVidual repreéenting
himself/herseif to be the above-named individual, appeared before

me this

day of - : ' ,.19 ,,andfekecuted the

above certificate in my presence.

NOTARY PUBLIC IN AND FOR

‘MY COMMISSION EXPIRES:

'Fof The Record;'Inc;
" Waldorf, Maryland
(301)870-8025
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ORAL DEPOSITION OF DR. MARK PRESLEY, produced as a

- witness at the instance of the FTC, and duly sworn, was

taken in the above—styled and numbered cause on the 9th

Qf_December,'2003,_from 8:30‘to'12:40 before Susan S.

Klinger, CSR in and for the Stateﬂof Texas, reported by
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1. I'm familiar, not that I know of, not that I remember.

v2 . 0. We should be wrapping up here. Did you

3 participate'in any fee for sefvice_contracts to which

4 there are either inCentives or penalties?’

5 A, I don’t know. |

6 | | Q; What typerof contraCts.do you participate in?

7 A. We have éome contracts that are fee for service

8 and some contrécts that are capitated and all the

9 'cdntracts,gé throﬁgh.Texaé.Healthgare right now.

10 0. -Aré there -- is there any middle ground? Is

11 there éontracts that have incentives?

12 A. I don’'t read these things carefully enoqgh to

13 know if Texas Healthqare pans_theﬁrdown. I take care of

14  the patient.

15 Q. So your treatment of the_patient woﬁld'not differ
.16 - between those hospitai plans, beéause you are not --

17 A. When I see a_patienty-I don’t have a clue what

18 insurancé'they'revon;_'I doﬁft care. ‘I treat them all
1519_ the saﬁé. .Only timé I look at the insurance is physical
.20 ' therapy or MRI scan:so'i# is cost efficiént for the
21 patient and if it is'an.inadequaté MRi I get it'refead

22 by_somebody else fbr:their benefit."

23 Q. Do you know what a withhold is?
24 . A. Yes. | | |
25 Q. What is it?

For The Recbrd, Inc.
Waldorf, Maryland
(301)870-8025
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A, They,pay'you part of the money up front .and

| withhold some of the other money.

Q. 1Is it withheld-pending some determination?
ofA. I guess, . I don’t know the details of them.
Q. Well, what types of thinés wculd allow_them to
release -- ” _ | |
A, I don't_know.

Q. -- that Withhold? Would there be'incentives for

utilization management?

A. I guess there could be. That is stuff I don’t

pay attention to. |
Q. Since you’have been atmember of‘NTSP, has your
treatment of patientsrcnanged?' |

A. Has it changed? It has gotten more.efficient‘.
from the data that.i’get back_from the NTSP.

Q. What data do you get back from NTSP?

A. I think cost efficient physical therapies to use
thlS is the 1nformatlon I get is from the capltated
program.' And I don t treat the patients any dlfferent
so I treat capltated pat;ents -- if I see one phys1ca1
-tnerapist is just as good as another and it is less

expensive, T might use them more_frequently. That

benefit. goes for the capltated contracts to the fee: for

: serv1ce contract

Q. Do~you know how many'Capitated contracts you are

'For The Record, Inc.
Waldorf, Maryland
(301)870—8025
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My commission expires

143

DR MARK PRESLEY, have read the foregoing,
dep051t10n and hereby affix my 51gnature that same is

true and correct, except. as noted above.

DR. MARK PRESLEY

- THE STATE OF )

COUNTY OF _ ) -

Subscribed and sworn to before me by the said

witness, DR. MARK PRESLEY,

'.Given'under‘my hand and seal of office this

day of | ., 20

. Notary Publlc in and for the
State of

For The Record, Inc.
- Waldorf, Maryland
(301)870-8025
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The above-entitled matter came on for deposition

'pursuant to notice, at 9:22 a.m.
APPEARANCES:

ON BEﬁALF OF THEVFEDERAL,TRADE_COMMISSIONﬁ
THEODORE ZANG JR. |
JONATHAN PLATT
Federal Tfadé CommissionA :

One Bowling Green
Sﬁite7318

New York, New Yo;k 10004

ON BEHALF OF_NORTﬂ fEXAS_SPECIALTY PHYSICIANS:
WILLIAM KATZ, JR. |
‘Thompson & Knight LLP
1700 Pacific Avehue

~ Suite 3300

Dallas, TeXas‘ 75201 .
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your own practice?

45

time at a11§' 

A. We look aﬁ data for the risk contract on a
fairiy régular basis oﬁ_the anrd.' And_my personal
iﬁvolvemént withbflat file data has been limited, because
I'm no longer Section Chief in Ophthélmology. So the

person that would have the réspbnsibility for looking at

‘any other data that would come. in, would be the person

who is Section Chief in Ophthalmology.

Q. ° Who is that presehtly?'
A. Brian Flowers presently.
Q. ' Has your status as a participating provider for

NTSP increased your cooperation with physicians outsidev
MR. KATZ: Objection, form; vague.

Q. Do ybu understand?

A Well? I'm trying to get my arms around that.
Have I had more cOrdial'relationships with primary care
doctors? There are a variety of things that come under
the -term "coopefation." So I would guess on balance, I
would say yéah. | |

Q. In your éstimation, does that have any impact

~on the quality of care provided to your PPO patients?

.A.  BRbsolutely.
Q. Just limiting it to PPO patients, describe how?

A. Because you don’t change your practice patterns

For The Record, Inc. o
Waldorf, Maryland R , R
(301)870—8025 ' o
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based on what the payer is.. And‘you see a patient, you
take care 6f thg pétient. .You_create_practice pattefns.
Aﬁd'for me, ét least, those practice patterns are pfeseht'
Whatever'the payer is. Andithat’s just the way it is.

So if I see a pétient, I'm not immediately aware of

‘whether it’s a risk patient, a PPO patient, a indemnity

patieht on Medicare. I just take care of patients. And
the relatioﬁships‘that you have and the practice pattérnS'

thaf you have don’t change based on who the payer is.

‘Q, Does NTSP'proVide éducational programs for your
patients? 7

A./ For my‘patients?

Q. Yeah. . |

A. They provide some educational material. And

the website, it’s under development, has a section for

patients also. So the.answer to that would be yes.

Q. When did NTSP first put up this website?
A. I don’t know. And I’m not even sure it’s
completély up yet. They have‘had,sdme -- I think they’ve

‘had some previous web present, but_I’m not sure. But

there have been other things for patiénts that have been
other.things that NTSP has spbnsoied.

Q.  Is that the.qase>f§r PPO patients as well as
HMO ones? . o |

A. I don’t know if there’s a differentiation

For The Record, Inc.
Waldorf, Maryland
(301)870-8025
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Q. Okay. " Is that any accord with NTSP's

'_ana1ysis? I mean, did you have a different analysis?

A, We]]f our analysis -- our proposal did not -
contain that number, but it was based on Dallas RBRVU's
and,Medi@are structure. They'had éétua]]y converted

that to Tarrant County in ah effort to simplify our

.claim payment processes across all of the metroplex.

We had adopted the Da]TaS Med1care prdcéss.to - - we1T,
fo assist-jn claim paymenf; and so they had taken our
étandard-fee sChédu]e and done‘that éha1ysis.

Q. '~ Okay. And when had Aetna gone f6~a standard
fee schedule using the Da}]as‘RBRst?

A. We,began_that with the recruitment of Med
Select, which would have been in.September of 'Oﬁ._

Q. Is that when you basically went to a situation

where the bases for -- basis'for‘a11 your contracts was

going to be the Dallas RBRV's?

A. Yes. § » _
Q. Aﬁd SO when NTSP was.using:118vpéfcent, what
did_you understand that calculation to be?

A, Well, the -- the rate that we had proposed was
actﬁa]]y 115 berdent,_but it was of the Da11as-numbers
not the Tarraht;county numbers, and there is -- those
‘RBRVUfS.aré different than Tarranf County.

Q. _A]]”right. Anything else you can recall about

 214-855-5300 UARS ~ 800-445-7718
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