UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of
NORTH TEXAS_ SPECIALTY PHYSICIANS, Docket No. 9312

Respondent.

NON-PARTY AETNA HEALTH INC.’S RESPONSE IN OPPOSITION
TO NORTH TEXAS SPECIALTY PHYSICIANS® FIRST AMENDED
EXPEDITED MOTION TO MODIFY PROTECTIVE ORDER

Aetna Health Inc. ("Aetna™), a non-party to {hié proceeding, files the following Response
in Opposition to North Texas Specialty Physicians” ("NTSP”) First Amended Expedited Motion
to Modify Protective Order.

I. SUMMARY OF ARGUMENT

In this proceeding, NTSP subpoenaed from Aetna, inter alia. commercially-sensitive and
confidential pricing and cost analyses that Aetna uses in negotiating contracts with physicians
and physician groups, such as NTSP, to provide a competitive provider network to Aetna's
clients. When Aetna moved to quash or limit the subpoena to protect its confidential
information. NTSP argued in response that the Protective Order Governing Discovery Materials
(the “Protective Order”) entered in this proceeding restricts the disclosure of confidential
information to certain individuals and, therefore. Aetna would be protected from harm from
disclosing such information to NTSP. Now that Aetna has produced such information to NTSP,
NTSP ignores the dispute resolution provisions of the current Protective Order and instead seeks

to moditfy the Protective Order to effectively open up all of Aetna’s information, including
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pricing and cost information, to NTSP’s Executive Director. NTSP’s Executive Director is not
currently allowed access to such information under the Protective Order.

There 1s no need to modify the Protective Order, however. In fact. the current Protective
Order sufficiently allows NTSP access to information to prepare its defenses while protecting
Aetna from the disclosure of its confidential information to those who could cause it competitive
harm. Now that the Protective Order seems inconvenient, NTSP wants to tip that balance in
favor of giving access to virtually all of Aetna’s information. including its pricing and cost
information, to NTSP’s Executive Director, who is someone who could cause such competitive
harm to Aetna. Any implication that its Executive Director, Ms. Van Wagner. would not use this
information for business purposes in the future ié ﬁnrealis{ic. Moreover. NTSP makes this
request without first complying with the dispute resolution provisions in the Protective Order and
without articulating any sound reason why such disclosure is warranted in this case. Indeed,
courts routinely restrict access to conﬁdential information for party employees and principals,
and such an approach was — and continues to be — appropriate here. NTSP’s motion should be
denied in its entirety.

H. BACKGROUND

Under the terms of the Protective Order, a non-party such as Aetna may designate
information disclosed in this proceeding as “Confidential.” or “Restricted Confidential. Attorney
Eves Only.”' Once such a designation is made, the documents may not be disclosed to any

persons, except as set forth in the Protective Order. Neither employees nor principals of NTSP

' Protective Order Governing Discovery Material, entered on October 16, 2003, at p. 5.
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are listed as individuals to whom such information may be disclosed. unless they otherwise fall
within an exception to non-disclosure.?

The Protective Order also prescribes the procedures for NTSP to challenge any
confidentiality designations. To summarize. NTSP must notify the producing party and identify.
with specificity, the designation being challenged. The producing party may preserve its
designation by giving its written reasons for the designation, and, if there is still a disagreement
between the parties. the parties “shall meet and confer in good faith in an attempt to negotiate
changes to any challenged designation.” If these negotiations fail, then NTSP may make written
application to this Judge for relief under the procedures in the Protective Order.?

After the Protective Order was entered in.z}'a.is proceeding, NTSP served a Subpoena
Duces Tecum on Aetna, requesting some of Aetna’s most confidential and commercially-
sensitive proprietary information. In response, Aetna filed a Motion To Quash. Or Alternatively,
To Limit The Subpoena Duces Tecum (“Motion to Quash™), arguing that the burden of
disclosure of this highly confidential information outweighed any probative value the
information may have on the issues in this proceeding. In its Response to Aetna’s Motion to
Quash. NTSP argued that the Protective Order protected Aetna from any harm that it may
otherwise incur. In fact, NTSP’s Response states:

The protective order currently in place in this proceeding more
than adequately protects the confidentiality of any documents and
prevents any harm from Aetna’s compliance with the subpoena.
The protective order provides that any information marked
confidential can be used only for purposes of this matter and not

for any business or commercial purpose and cannot be directly or
indirectly disclosed to persons outside a limited list of persons

*Id atp. 9.
" Id atpp. 10-11,

* Protective Order Governing Discovery Material. Section 6(b), p. 11.
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associated with this proceeding. In addition, information may

be marked restricted confidential and may be disclosed only to

outside counsel and experts with limited exceptions.’
Furthermore, this Judge's Order on Motion of Non-Party Aetna Health Inc. to Quash or Limit
Subpoena Duces Tecum (“Order on Aetna’s Motion to Quash™) notes that the “provisions of the
Protective Order adequately protect the confidential documents of third parties through a number
of safeguards.”

In compliance with the Subpoena and Order on Aetna’s Motion to Quash, Aetna has
produced 2.350 pages of documents marking some of them “Confidential” and others “Restricted
Confidential. Attorney Eyes Only” under the Protective Order, Aetna has not received
notification from NTSP regarding any challenge to énj;’ such designations.

Without even attempting to contact Aetna concerning its designations. NTSP filed its
Expedited Motion to Modify the Protective Order (“"Motion™) on March 35, 2004, requesting that
the Protective Order be modified to allow its Executive Director to review all documents falling
within two very broad categories, as determined by NTSP: (1) documents referring to the
conduct or contractual activities of NTSP and its participating providers; and (2) documents
containing data comparing NTSP and other providers that is more than 12-months old. Given
the breadth of these two categories, they include, among other things, Aetna’s rate information.
cost comparisons. efficiency comparisons. cost-effectiveness, etc., of NTSP and other providers.
Thus. under NTSP's modification request. Aetna’s competitively-sensitive information about
costs, pricing, and negotiating strategies with physicians would therefore be disclosed to a

director of a physicians group that negotiates provider contracts with payors like Aetna.

° North Texas Specialty Physicians’ Response to Aetna Health Inc.’s Motion to Quash, Or,
Alternatively, Limit Subpoena Duces Tecum, pp. 10-11(bold added; italics in original).

¢ See Order entered on February 4, 2004, pp. 3-4.
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In its Motion filed on March 5, 2004, NTSP claimed a modification of the Protective
Order was necessary based on the false premise that NTSP could not show anvone at NTSP
communications "to and from NTSP concerning NTSP’s performance obligations.” As such.
NTSP argued, it could not confirm with the author or recipient whether such communicattons
were sent or received by NTSP. or the other circumstances surrounding the communication.
Apparently realizing that the Protective Order does in fact provide that “Confidential™
information may be disclosed to the author or recipient of such communications, NTSP
subsequently amended its Motion to remove this allegation.7 In its Amended Motion. NTSP now
makes an equally unpersuasive argument that it needs to show NTSP’s Executive Director
communications that were not even sent to NTSP. .As.sh()wn more fully below, there is no merit
to the Amended Motion as there was no merit to the first Motion.
I1I. ARGUMENT AND AUTHORITIES
A. NTSP’s Request To Unilaterally Determine Which Of Aetna’s Confidential
Documents May Be Disclosed To Its Executive Director Should Be Denied For Its
Sheer Overreaching Alone
NTSP’s request to allow its Executive Director access to two very broad categories of
documents, as determined by NTSP, effectively allows NTSP to unilaterally decide which
documents that Aetna designated as “Confidential” or “Restricted Confidential. Attorney Eyes
Only” may be disclosed to its Executive Director. Such a request for unfettered discretion in the

disclosure of Aetna’s confidential information completely ignores the dispute resolution

procedures of the Protective Order and should be denied for its sheer overreaching alone.

" The nature of the relief sought appears to be the same in the Amended Motion.
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B. The Current Protective Order Sufficiently Balances NTSP’s Need to Prepare For
Trial With Aetna’s Need For Protection From Competitive Harm

In any event. the current Protective Order allows NTSP sufficient access to discoverable
information while maintaining necessary protection for Aetna. Although NTSP claims that the
Protective Order must be modified to allow for trial preparation. the Protective Order does. in
facf. contemplate trial preparation. For example, "Confidential” documents may be disciosed to
“Experts/Consultants” and communications may be disclosed to “any author or recipient” of the
information.® Although NTSP argues that the Protective Order did not contemplate the “pre-
trial” stage of this proceeding. the Protective Order does, in fact. address what documents may be
shown before and at trial.  For example, “Confidential” information may be disclosed to
“witnesses or deponents at trial or deposition™ Additionally. the Order outlines the procedures
for disclosing information designated as “Confidential. Attorney Eyes Only” at trial."”
Therefore, the Protective Order contemplates the use of confidential information during the trial
preparation phase of this proceeding.

Indeed. this Protective Order balances NTSP’s trial preparation needs with the potential
competitive harm that would be caused to Aetna by disclosure. As shown in its Motion to
Quash, the documents produced by Aetna contain some of the most competitively-sensitive
proprietary information that Aetha maintains — Aetna’s pricing and cost information.''  And,

providing this information to a group of providers such as NTSP would reveal Aetna’s

¥ See Protective Order, p. 9.
? See id.
" See id. at pp. 6-7.

' See Exhibit A to Aetna’s Motion to Quash, Affidavit of David M. Roberts, 9 4-9.
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negotiating strategies with the providers. resulting in significant competitive harm to Aetna.'~
This 1s because Ms. Van Wagner is the NTSP employvee primarily responsible for negotiating
with payors. To suggest she could just set aside her knowledge of Aetna’s confidential
information when she is negotiating with Aetna in the future is completely unrealistic.
Additionally. NTSP’s assumption that because this information is more than 12-months old. it
“is probably generally known in the industry or is net deserving of protection because it is
outdated™'” is wholly unsupported and incorrect. To the contrary. these documents contain
information relevant to Aetna’s current network strategies and pricing schedules." Such an
arbitrary cut-off is unsound and without merit.
C. NTSP Has Failed To Show Why Any Mod.iﬁ.cation Is Necessary

The two reasons that purportedly support NTSP’s need for the disclosure of these
documents to its executive director are unpersuasive. First, NTSP provides one weak example of
a specific need for such disclosure, ie. it needs to test the veracity of and circumstances
surrounding e-mails and other correspondence regarding. but not sent to. NTSP. In actuality.
however. NTSP’s counsel has had ample opportunity to investigate any such communications
produced by Aetna. During the day and a half in which NTSP’s counsel deposed two Aetna
employees who were familiar with such communications, NTSP could have asked questions
regarding such matters."” Significantly, Ms. Van Wagner was present during portions of these

depositions.

" See id. at 9 6.

“North Texas Specialty Physicians” First Amended Expedited Motion To Modify Protective
Order. p. 3.

" See generally, id, 99 4-9.

PNTSP deposed David M. Roberts on January 28, 2004 for a half day, and Chris L. Jagmin,
M.D.. on February 20, 2004 for almost an entire day.
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NTSP’s only other alleged reason for the modification is that it does not have the
resources to review all 33,000 pages of documents that it received in response to its subpoenas to
determine whether any designations need to be challenged. Therefore. it needs the help of Ms.
Van Wagner to determine the nature and significance of such documents. This argument is
disingenuous in multiple respects. First, even if its Amended Motion were granted. its counsel
would have to review all of these documents to determine which ones fall into the two categories
that 1t seeks limited access for Ms. Van Wagner, NTSP has either reviewed these documents to
fermulate these categories prior to filing its Motion or must do so if the Amended Motion is
granted. Second. Aetna has only produced 2.350 pages of documents, ali of which were
presumably reviewed by NTSP's counsel in preparétién for the depositions of Aetna’s witnesses.
NTSP should not be allowed to circumvent the protections of the Protective Order by
complaining that it received too many documents in response to its numerous and overly-broad
subpoenas. With such complaint, NTSP attempts to penalize Aetna and the other payors for
compliance with NTSP’s subpoenas. Moreover. lack of resources is not cause to disclose
Aetna’s confidential information to NTSP.

In sum, NTSP has failed to show any compelling reason why the Protective Order should
be modified to allow its Executive Director access to Aetna’s confidential information. As such,
NTSP's Amended Motion should therefore be denied. For example, in D.J. Madigan Assocs.,
Inc. v. MAG Instrument. Inc., the court considered the precise issue of whether a protective order
should be limited to the attorneys and designated experts of each party. or should aliow certain
business principals of the parties themselves to have access to the documents.'® The court

squarely held that the “protective order . . . should not permit access [of the confidential

'*No. 86 C 8410, 1988 WL 2775, at *1 (N.D. 1. Jan. 13, 1988).
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material] to the parties themselves or their emplovees or sales representatives[.]” because the
party seeking such access “has not made a sufficient showing . . . that access . . . is necessar}-z"”
D. Courts Routinely Restrict Parties From Access To Confidential Information

In crafting protective orders, courts routinely limit confidential information to
“independent experts, consultants. or translators for a party. including their support personnel.
whose advice and consultation are being or will be used by such party in connection with
preparation for trial” in order to limit disclosure “of highly sensitive and confidential data . . . to
those who have no employment or other association with the parties.”'® Indeed. in an analogous
case. Vardon Golf Co. v. BBMG Golf, LTD, one party sought to protect. among other things, its

? The court found that because the

pricing information, from 1ts opposing party/comﬁetitor.’
competitor’s trial counsel would be permitted access, it was not necessary to permit the
principals of the competitor access as well.”
IV. CONCLUSION
In essence, NTSP seeks to modify the Protective Order to allow it unfettered discretion in
determining which of the documents Aetna designated as “Confidential.” and including,

§

presumably. “Restricted Confidential. Attorney Eyes Only,” should be shown to its Executive

YId

¥ Digital Equip. Corp. v. Micro Tech., Inc.. 142 FR.D. 488, 491 (D. Colo. 1992). See also
Brown Bag Software v. Symantec Corp., 960 F 2d 1465, 1470-71 (Sth Cir. 1992).

"No. 91 C 0349, 1991 WL 222258, at *1 (N.D. Ill. Oct. 24, 1991).

“ Jd. at *2. The two cases on which NTSP relies to show that allowing business personnel access
to confidential information is necessary are distinguishable. The first. United Stares v. Lever Brothers
Company. concerns the disclosure of publicly-disclosed financial information and Census Bureau reports
— not internal pricing and cost information. 193 F. Supp. 254, 256 (S.D.N.Y. 1961). Moreover, the court
noted that the requesting party made the necessary showing that the documents were absolutely necessary
to the preparation of its defense, which NTSP has not done here. Id. Similarly, in Julius M. Ames Co. v.
Bostitch, Inc., the other case on which NTSP relies, the court only allowed disclosure to party personnel
as necessary for preparing and assisting in the defense of the case. 235 F. Supp. 856, 857 (S.D.N.Y.
1964). Again. in this case, NTSP has faiied to make such a showing,
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Director. without even advising Aetna which documents NTSP intends to show to her and
permitting Aetna to evaluate that request. In effect. NTSP seeks to gut the terms of the
Protective Order without showing any need for this disclosure, other than a vague allegation that
it is necessary to prepare for trial. NTSP should not be allowed to undermine the purpose and
protections afforded to Aetna in the Protective Order.

For the foregoing reasons, NTSP’s First Amended Expedited Motion to Modify

Protective Order should be denied in its entirety.

Respectfully submitted,

ANDREWS KURTH LLP

>

e,
John B. Shely -7 )
State Bar mf{ﬁ 300
Dimitri Zgourides
State Bar No. 00785309
600 Travis Street. Suite 4200
Houston, Texas 77002
(713) 220-4200 Telephone
(713) 220-4285 Telecopier

Kay Lynn Brumbaugh

State Bar No. 00785132
1717 Main Street. Suite 3700
Dallas. Texas 75201

{(214) 659-4400 Telephone
(214) 659-4401 Telecopier

ATTORNEYS FOR
AETNA HEALTH INC.

-10-
HOU 2284694.1



CERTIFICATE OF SERVICE

A true and correct copy of this document has been delivered to the following on
March 12. 2004, as follows:

Michael Bloom

Federal Trade Commission
One Bowling Green, Suite 318
New York. New York 10004
(By FedEx and E-mail)

Barbara Anthony

Federal Trade Commission
One Bowling Green. Suite 318
New York, New York 10004
(By Certified Mail)

The Honorable D. Michael Chappell

Federal Trade Commission

600 Pennsylvania Avenue, N.W., Room H-104
Washington, D.C. 20580

{2 copies. by FedEx)

Office of the Secretary

Federal Trade Commission

6010 Pennsylvania Avenue, N.W.
Washington. D.C. 20580

(By FedEx and E-mail)

Gregory S. C. Huffman

William M. Katz. Jr.

Gregory D. Binns

Thompson & Knight LLP

1700 Pacific Avenue, Suite 3300

Dallas, Texas 75201-4693

(By FedEx and E-mail to gregory.binnsi@tklaw.com)

Helene Jafte

Weil, Gotshal, & Manges LLP
767 Fifth Avenue

New York, New York 10153
(By FedEx)
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Lynda Marshall

Hogan & Hartson LLP
555 Thirteenth Street NW
Washington, D.C. 20004
{By FedEx)

Michael S. Hull

Hull Hendricks & McRae LLP
221 West Sixth Street. Suite 2800
Austin, Texas 78701

(By FedEx)

Richard S. Krumholz
Fulbright & Jaworski LLP
2200 Ross Avenue, Suite 2800
Dallas, Texas 75201

(By FedEx)

Kevin Maclay

Jones Day

51 Louwsiana Avenue NW
Washington. D.C. 20001
(By FedEx)

Lee Morris

Munsch Hardt Kopf Harr PC
1445 Ross Avenue

Dallas. Texas 75202

{By FedEkx)

Jonathan Platt
(By E-mail)

Susan E. Raitt
(By E-mail)
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