Workers’ Compensation Laws

Workers’ compensation laws

enacted in 1995

New or revised legislation focused

on detecting or preventing fradulent claims,

penalties for nonpayment of benefits

or uncontested medical expenses, and coverage issues

Charles A. Berreth

everal States now recognize collective bargaining
agreements under their workers’ compensation stat-
ute. For example, the agreements may allow workers’
compensation benefits to be determined by collective bar-
gaining agreements if the benefits and coverage are not less
than those required by law (in Hawaii}; call for an alternative
system (including mediation and arbitration) for resolving
claim disputes (New York); or with certain limitations, ex-

tend the recognition of agreements to qualified and certified
construction industries (Minnesota).

Many of the changes in workers’ compensation laws fo-
cused on detecting or preventing fraudulent claims, penalties
for not paying benefits or uncontested medical expenses, and
issues involving coverage.

Following is a summary of legislation enacted by individual
States.

Alaska

Higher premium rates may not be imposed on the
construction industry just because the industry has
higher wage rates. Injured construction workers
may not file civil suits against professional archi-
tects, engineers, or land surveyors on a constric-
tion project unless the design professional spe-
cifically (1) assumes responsibility for job site
safety practices, (2) controls the premises where
the injury occurred, or (3) prepares the designs
and specifications negligently, recklessly, or with
intentional misconduct. Unless intentional, a
safety inspector is not liable for civil damages for
an employee’s injury resulting from an act or
omission in performing or failing to perform a
loss control service, a safety inspection, or a
safety advisory service in connection with an
employer’s insurance coverage.

Insurance rate filings in general now will be
approved if they contain a reasonable method for
recognizing differences in rates of pay which uses
a credit scale that begins at an amount equal to
the State’s average weekly wage.

An employee’s medical and rehabilitation
records may be released, without consent, to a
medical provider, a party to a claim filed by the
employee, or a government agency, and may be
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quoted and discussed in connection with appeal
proceedings.

The reductions in payments to a widow or wid-
ower, which were made 5 and 8 years after death,
were eliminated; however, benefits for surviving
spouses continue to terminate after 10 years.

An amendment provides specifics for calculat-
ing gross weekly earnings for employees paid by
the hour, day, week, month, year, or employee out-
put, and requires that overtime and premium pay
be excluded from the calculation. It also defines
methods of calculating eamnings for infrequent situ-
ations not specifically covered before: these em-
ployed for fewer than 13 weeks immediately pre-
ceding injury; those performing seasonal or tempo-
rary work; those on concurrent contracts with mul-
tiple employers; and volunteers in areas with no
full-time paid ambulance attendants, police offic-
ers, or firefighters on which to base wages for in-
jured volunteers. The amendment provides for sub-
jective administrative decisions for cases in which
an employee’s earnings during a period of disabil-
ity are not fairly reflected.

“Seasonal work” is defined as employment not
mtended to continue through a calendar year, but
recurs on an annual basis; and “temporary work™
means employment that ends within & months or
upon completion of the particular job or contract.
Anamendment describes acts which constitute mis-
representation for the purpose of obtaining benefits;
those convicted of doing so will be required to make
full reimbursement, including costs and attormey
fees.
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Arkansas

The effective date of allowing maximum weekly
disability and death benefits to increase from 70
percent to 85 percent of the State’s average weekly
wage is January 1, 1996.

Two or more employers who are members of
the same trade or professional association are
now permitted to pool their liabilities to qualify
as common self-insurance groups. A separate
guaranty fund will be established for the newly
authorized common self-insurance groups (de-
sctibed above) and individual self-insurers and
self-insurance groups of employers engaged in
the same type of business activity who were au-
thorized to self-insure prior to the amendments.

“Employee” and “employment” were redefined
to exempt iicensed rea! estate agents from work-
ers’ compensation coverage if they so elect. The
permanent partial disability rate for amputation or
permanent loss of use of a body member is now the
same as the employee’s total disability rate.

Attorneys with at least 5 years of experience
representing either employers or employees are
now quatified to serve as representatives for their
respective groups on the three-member Workers®
Compensation Commission.

Funds now may be transferred from the Work-
ers” Compensation Fund to the Department of La-
bor Fund account.

An employer or insurer who willfully refuses
to pay uncontroverted medical expenses within 45
days of receiving the expense statement may be
fined up to $10,000.
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California

Under existing law, the legal principal of
collateral estoppel provides that a judgment or
final order is conclusive between the parties to a
proceeding. An amendment provides that a
determination of facts by the Workers’ Com-
pensation Appeals Board, under certain pro-
visions, would not have collateral estoppel effect
on any subsequent criminal proceedings.

An insurer is required to report certain events
to its rating organization as corrections or revi-
sions of losses pursuant to the unit statistical plan
and uniform rating experience plan approved by
the Insurance Commissioner.

The requirements for “board certified” and
“board qualified” medical evaluators were re-
vised. The Indusirial Medical Council is autho-
rized to suspend or terminate a medical evalvator
withour a hearing if the evaluator’s license to prac-
tice in the State is suspended, revoked, or termi-
nated; or if the evaluator fails to pay a required
fee. A suspended evaluator’s report is not admis-
sible in a proceeding of the Workers” Compensa-
tion Appeals Board if it is not completed prior to
the adverse action, nor is there liability to pay for
the report. Time for completing medical evalua-
tions may now be extended for reasens cther than
the evaluator not receiving test results and physi-
cian evalvations in due time,

Money not used by the Bureau of Fraudulent
Claims in any fiscal year is to be distributed to the
State’s district attorneys and not returned to the
general fund. Insurers are required to post bond
to assure the payment of claims; this requirement
is extended to the reinsurance of disability and
death portions of workers’ compensation policies.

The Medical Board of California, the State
Bar, and the Board of Chiropractic Examiners
now are required to investigate possible workers’
compensation fraud.

Standards were established for initial and sub-
sequent annual assessments on employers to fund
the Cal-OSHA Targeted Inspection and Consul-
tation Fund. The Franchise Tax Board was autho-
rized to collect delinquent assessments and pen-
alties, The assessment and collection provisions
expire January 1, 1997,

A public member of a licensed rating organi-
zation, appointed by the Insurance Commissioner
to represent either erganized labor or insured em-
ployers, may only be remaved for cause.

In connection with employee leasing compa-
nies, an employer may obtain workers’ compen-
sation coverage by entering into a valid agreement
with another employer who has coverage on the
same employees. Persons functioning as sports
officials for a public or private nonprofit agency
are not considered employees for workers’ com-
pensation purposes. Tuberculosis is now a
compensable “injury” for firefighters,

It is now unlawful to make a false statement to
obtain cheaper workers’ compensation insurance.

Colorado

To cancel an employer’s insurance policy, the
Colorado Compensation Insurance Authority (the
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State’s competitive fund) must send a notice of
cancellation by certified mail at least 30 days be-
fore the policy expires. For situations involving
fraud, material misrepresentation, failure to file a
wage report, or nonpayment of deductibles or pre-
miums, notice may be sent in less than 30 days.

The Workers' Compensation Medical Care
Accreditation Commission, scheduled to cease
July 1, 1995, was extended for ancther year.

The Colorado Compensation Insurance Au-

thority was authorized to enter intc cooperative
arrangements with public and private entities for
the purpose of carrying out ils powers, duties, and
functions. The Workers” Compensation Fund
manager. as approved by the State treasurer, may
now make payments from the Fund.

Workers' compensation insurers are required
to offer black lung insurance for coverage under
Federal law through a nonprofit joint underwrit-
ing association. The requirement is temporary
until the voluntary market responds or the Gen-
eral Assembly considers remedial legislation to
address the problem of availab#ity and the high
cost of black lung insurance in the State.

To clarify the status of independemt contrac-
tors as employees under workers’ compensation,
an amendment states: “The fact that an individual
performs services exclusively or primarily for
another shall not be conclusive evidence that the
individual is an employee.”

Connecticut

Effective July 1, 1996, the Connecticut insurance
rating organization shall establish a credit pro-
gram on workers’ compensation premiums of
high wage construction contractors, and file with
the insurance commissioner a method of comput-
ing workers’ compensation premiums which does
nof penalize employers in the construction indus-
try solely because of the higher wages paid to its
employees, compared with employers in other in-
dustries for the same job classifications.

The definition of "arising out of and in the
course of employment” was amended to ex-
clude an injury sustained while an employee
is at home or preparing for work, unless the
activity was undertaken at the direction of the
employer.

If an investigation indicates an employer is in
violation of the State’s insurance requirements, a
citation will be issued to the employer with notifi-
cation of a hearing within 30 days. If the violation
is confirmed by the hearing, a civil penalty will be
assessed by the Commissioner of Workers' Com-
pensation of not less than $500 per employee or
$5.000. whichever is less; and not more than
$50,000 (previously, $10,000). An additional pen-
alty of $100 for each day an employer is found 1o
be in noncompliance (not to exceed $50,000) is

‘now allowed, If an injured employee works for

more than one employer, weekly compensation
shall be calculated based upon wages earned from
all employers, and the employer in whose employ
the injury was sustained is liable for all medical
and hospital costs and a portion of the compensa-
tion rate equal to 75 percent of the employee’s av-
erage weekly wage after Federal and State taxes,
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The employer or insurer, as a condition of Ii-
ability for a second injury, is required to notify
the State insurance fund of intent to transfer li-
ability for claim fo the fund no later than 3 calen-
dar years after an injury or no later than 90 days
after completion of payments for the first 104
weeks of disability, whichever is earlier. (Previ-
ously, notification was required no later than 90
days and no earlier than |1 year before expiration
of the first 104 weeks of disability.} Further, the
fund is required to notify the employer or ifisurer
of rejection of the claim within 90 days after re-
ceiving the completed notification. A glaim not
rejected is deemed accepted, unless the fund noti-
fies the employer or insurer within the 90-day
period that up to an additiona! 90 days is needed
to determine if the transfer is acceptable.

A claim for injury prior to July 1, 1995, wrans-
ferred to the State insurance fund, is deemed with-
drawn with prejudice unless the employer or in-
surer notifies the fund before October 1, 1995, of
its intention to pursue transfer. Any claim for an
injury occurring on or after July 1, 1995, is the
responsibility of the employer or insurer, rather
than the fund.

The State insurance fund and the insurer
seeking to transfer a claim to the fund must submit
all controverted issues regarding the existence of
a previous disability to the Workers’ Compen-
sation Commission, which will appoint three
physicians to review the disputed claim and, if
necessary, examine the ciaimant. The panel must
submit its report within 60 days of receiving the
submission; its fees will be paid by the insurer
seeking reimbursement.

An advisory board was created to advise the
fund on matters of administration, operations,
claim handling, and finances.

Proof of workers’ compensation coverage is
required before a building permit is issued for
construction projects costing $100,000 or more.

Any member of a yolunteer fire company and
any person summoned by the State Forest Fire
Warden to perform fire duties is construed to be
an employee of the State for the purpose of work-
ers’ compensation. Presumed volunteer salaries
for calculating benefits are based on average
Statewide production wages, as determined by the
labor commissioner, Volunteers are eligible for
compensation only if the injury makes them un-
able to perform regular employment duties. Mu-
nicipalities are exempt from covering volunteer
firefighters.

Delawcare

Surgical, medical, and hospital services, medi-
cines and supplies, and funeral benefits must now
be paid from the first day of injury. Maximum al-
lowances for funeral expenses were increased
from $700 to $3,500.

Employers who refuse or neglect to report an
injury will be fined between $100 and $250 (for-
merly, between $25 and $100). Insurers or em-
ployers who de not make the first payment of
compensation within 15 days of the injury will be
fined between $500 and $2.500 (formerly, be-
tween $100 and $1,000). The penalties wete re-




vised for employers who fail to file forms indi-
cating proof of compliance with insurance re-
quirements.

The board and lodging expenses were
increased from $3 to $15 per day for beneficiaries
whose wages included board and lodging

expenses.

Georgia

The definition of “self-insurer” was amended to
include a county or municipal hospital authority.
Amendments increased the funding level at which
assessments for the Self-Insurers Guaranty Trust
Fund cease from $3 million to $10 million, and
allowed the fund to levy a special assessment if
its level is reduced to $7 million (previously, $2
million).

A corporation’s right to exempt its officers
from workers’ compensation coverage was lim-
ited to no more than five officers, who must be
identified by name and office held.

Retroactive to July 1, 1992, death benefits are
included in the employer’s or insurer’s right 10
recovery in a third party subrogation lien.

An employer or insurer is allowed to assert the
employee's cause of action in tort, if the action is
not brought by the employee within 1 year after
injury, and must notify the employee of assertion
to aliow him or her to intervene. If the employee
asserts action in tort after 1 year from the date of
injury, he or she must notify the employer or in-
surer of assertion, allowing the employer or in-
surer to intervene. If the employer or insurer re-
covers more than the extent of the lien, the excess
amount will be paid to the employee.

The civil penalty for a person who knowingly
and intentionally makes a false or misleading
statement to obtain or deny benefits, was in-
creased to between $1,000 and $10,000 per viola-
tion (formerly, $500 to $5,000). Any person or
business assessed a civil penalty may also be re-
quired to pay collection costs.

A fraud and compliance unit was established
within the State Board of Workers’ Compensa-
tion to prevent fraud and abuse and to assist the
district attorney in investigating and prosecuting
frand. The Board can require mediation for dis-
puted claims, conducted under its supervision.

The Workers’ Compensation Truth in Adver-
tising Act of 1995 was enacted to assure truthful
and adequate disclosure in advertising that solic-
its persons to consult an attorney or a medical care
provider for the purpose of asserting a workers’
compensation claim. Television advertisements
maust state that willfully making a false or mis-
leading statement to obtain or deny benefiis is a
crime carrying a penalty of imprisonment or a fine
of between $1,000 and $10,000. Any advertiser
violating the above notification requirement may
be fined between $1,000 and $10,000 for each
violation.

An injury that prevents an employee from per-
forming prior work or any work available in sub-
stantial numbers within the economy will be ad-
missible evidence as to whether the injury is cata-
strophic.

A penalty may be assessed of up to 20 percent

of reasonable medical charges not paid within 60
days of billing, payable to the medical provider.

The provision was repealed which limited the
amount of compensation to $1,000 for an injured
employee’s dependents who are not citizens or
residents of the United States or Canada at the
time of accident.

Money paid by insurers and self-insurers in no-
dependency death cases is now deposited into the
State treasury’s general fund, rather than the Sub-
sequent Injury Trust Fund.

A person performing voluntary service without
pay for the Atlanta Committee for the Olympic
Gamnes or for the Atlanta Paralympic Organizing
Committee will be deemed an employee of that or-
ganization for purposes of workers' compensation
coverage while performing such service. (This pro-
vision expires on December 31, 1997.)

A group of employers engaged in similar busi-
ness activities may now establish a workers' com-
pensation insurance fund. The fund must have at
least 15 members and 1,500 employees in the ag-
gregate, and must maintain a gross annual pre-
mium of $1 million. Up to 180 days will be
granted to regain compliance for any fund that
falls below the minimum number of members or
employees, or falls below the minimum required
premiumn. Each fund must maintain a deposit of
$200,000, or post a surety bond of $250,000, equal
to the deposit requirements of a domestic insur-
ance company.

The Workers’ Compensation Assigned Risk
Insurance Plan was established as a method of
apportioning rejected workers’ compensation
insurance policies.

A new provision grants immunity from legal
action for injury or death of an employee to busi-
nesses using the services of a temporary help firm
or employee leasing company when workers’
compensation benefits are provided by either.

Hawail

Employers are allowed to determine workers’
compensation benefits under collective bargain-
ing agreements, provided the benefits and cover-
age are not less than those required by law. The
schedules of charges submitted by prepaid health
care plan contractors are the basis for establish-
ing a fee schedule of prevailing charges. Employer
health and safety programs can be certified, and
qualify for reductions in workers’ compensation
insurance premiums.

Insurers are required to itemize the amount of
premium each employer is charged for various
benefits—medical care, wage loss, indemnity, and
death-—and disclose the portion of each premium
attributable to toss control and administration, at-
tomney fees, employer-requested medical exami-
nations and private investigation costs. Insurers
violating these rules may be fined up to $5,000
for each violation.

Unprovoked fighting, other than for self-de-
fense, is now a prohibition against compensation
entitlement for self-inflicted injuries.

Generally, medical charges were capped at 110
percent of medicare rates, except when a medi-
care fee is determined unreasonable. Medical
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charges not covered by medicare are paid at pre-
vailing rates, based on a statistically valid survey.
The frequency and extent of treatment cannot ex-
ceed the nature of injury and the process required
for recovery. Special authorization is required
from the Department of Labor and Industrial Re-
lations for more than five visits to the doctor for
an injury.

The maximum disfigurement allowance was
increased to $30,000 (previously, $15,000).

If permanent partial disability is caused by
more than one compensable injury, the amount of
the award for the subsequent injury is offset by
the amount awarded for the prior injury. For
part-time workers, workers’ compensation is
based on average hours worked in the previous
year for temporary partial and temporary total dis-
abilities; compenation for permanent partial and
permanent total disabilities and death are calcu-
lated as if the employee had been a full-time em-
ployee. Employer-requested medical examina-
tions are limited to one per case, unless valid rea-
sons exist regarding the claimant’s medical
progress.

The penalty for not paying rightful benefits to
an injured worker was increased to 20 percent
(from 10 percent) of the unpaid compensation.

The law comprehensively details fraudulent
acts by employers and employees. Threats or im-
plication of criminal prosecution by attorneys, in-
surers, health care providers, or hearings officers
are deemed “inappropriate”; criminat offenses are
Class C felonies if they involve more than $2,000,
and misdemeanors if they involve less than
$2,000. These actions require restitution, includ-
ing reimbursement of attorney fees and other ex-
penses. The maximum fine for each fraud viola-
tion is now $10,000 (previously $2,500).

Policy deductibles for medical benefits must
be offered in amounts of $5,000 and $10,000, in
addition to categories under $5,000 already in
the law. Deductibles of raore than than $10,000
may also be offered, if agreed to by employer
and insurer. A premiumn discount of at least 5
percent is required for employers with a safety
and health program certified by a safety and
health professional.

Indiana

A medical service provider or his or her agent can-
not collect or attempt to collect payment of charges
for medical services or products from an employee
or the employee’s estate or family members. Vio-
lators will be assessed a civil penalty of at least
%100, but less than $1,000 for each viclation.
“Billing review service” (which refers to a per-
son or an entity that reviews a medical service
provider’s bills to determine monetary liability)
now includes an employer's workers’ compensa-
tion insurance carrier if the carrier performs such
a review; “billing review standard” refers to the
data used by a billing review setvice to determine
liability; “community” is the geographic service
area based on Postal Service zip codes, and “pe-
cuniary liability” refers to the responsibility of an
employer or the employer’s insurance carrier for
the payment of the charges for each specific ser-
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vice or product for horman medical treatment in a
defined community, equal 1o or less than the
charges made by medical service providers at the
80th percentile in the same community for like
services or products.

lowa

Workers’ compensation benefits are extended to
volunteer ambulance drivers and emergency
medical technician trainees. The Industrial Com-
missioner is required to send the entire record of
a contested case to the reviewing court within 30
days of receiving notice of the filing of a petition
for judicial review.

Kansas

Certificates of authority for group funded insur-
ance pools will remain in force until suspended or
revoked (previously, they expired April 30 of each
year, unless suspended sooner). If an existing
pool's certificate is suspended or revoked, the pool
will be granted the same hearing rights as appli-
cants for new certificates. Group funded pools are
allowed to offer premium deductibles.

Louisiana

Physical therapy or work hardening programs
cannot be suspended while a case is on appeal.
The exemption from workers’ compensation cov-
erage for crop dusting and spraying by farming
operations now covers employers whose princi-
pal business is the aerial application of any kind
of product.

Requests for independent medical examina-
tions must be made prior to a pretrial conference,
except for good cause. To receive limited protec-
tion from subpoenas, independent examiners must
submit their reports within 30 days, and the re-
ports must detail the basis of the examiner’s opin-
ion and recommendations for future treatment.
Reports of physical examinations must also in-
clude a complete list of tests and diagnostic pro-
cedures conducted during the examination, as well
as the examiner’s findings. Independent medical
examinations are not subject to mediation; but ob-
jections may be heard by a hearing officer and
must be scheduled within 30 days of receipt.

Groups of employers allowed to pool their li-
abilities under the Louisiana workers’ compensa-
tion law may also do so for liabilities under the
Federal Longshore and Harbor Workers' Com-
pensation Act, with authorization of the U, S.
Department of Labor.

If, in providing information on suspected
fraud, a person acts in good faith and without
malice, he or she will not be subject to civil liabil-
ity for libel, slander, or any other relevant tort,
Unlawful practices by employers and employees
are listed in new legislation, and include mislead-
ing or fraudulent statements, misrepresentation of
payroll and safety records, and third-party actions.
Violators ase subject to imprisonment for 1 to 10
years, or fines up to $10,000, or both.

Insurers and self-insured employers must have
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prior written approval to be reimbursed for a sec-
ond-injury lump-sem or compromise settlement;
such approval is necessary even if the settlement
has been approved by the Office of Workers’
Compensation or the courts. If the settlement is
denied, the employer or insurer has preferential
docket appeal rights. An employer who is not ap-
proved to self-insure is not entitled to be reim-
bursed for second-injury settlement claims.

“Health care provider” is defined as a hospital,
person, corporation, facility, or institution licensed
by Louisiana to provide health care or professional
services, including a dentist, nurse, pharmacist,
optometrist, podiatrist, chiropracter, physical thera-
pist, psychologist, and board-certified social
worker.

Medical payments must be made within 60
days. Attorney fees must now be paid in disputed
claims. If a health care provider prevails in a fee
dispute, attorney fees may be awarded. Penalties
and attomney fees may not be included in any for-
mula used to establish insurance premium rates.
If an award payable under the terms of a final
judgment is not paid within 30 days after it be-
comes due, an amount equal to 20 percent, or $100
per day beyond the due date together with reason-
able attorney fees (whichever is greater) is added
to the award as a penalty. The daily penalty may
not exceed $3,000.

All compensable medical expenses incurred
prior to a settlement are to be paid by the insurer
unless the agreement provides otherwise.

A new law exempts employees of private
unincorporated farms, in connection with
cultivating the soil or raising or harvesting any
agricultural commodity, including livestock,
when the employee’s annual net earnings amount
0 $1,000 or less, and the total net earnings of all
employees on the farm do not exceed $2,500. To
be exempt, the employees efforts must not be
incidental to any trade, business, or occupation of
the farm. Brokers of employee services to farms
are covered as employers for workers’ com-
pensation purposes.

Regardless of employment status, employees
exempted from workers’ compensation protection
may seek tort recovery under an insurance policy
purchased by the employer or a private residen-
tial homeowner,

The Office of Workers® Compensation can
impose fines up to $500 for violations of its ad-
ministrative rules and regulations. The safety
records of the Office’s occupational safety and
health section now are confidential angd are not
subject to subpoena (employee medical, compen-
sation payment, and rehabilitation records already
are confidential). However, safety records may be
made available to a hearing officer if findings in-
dicate that the record is necessary to resolve a dis-
puted claim. Rules were established for making
evidence, introduced during an appeal, available
during other levels of the appeals process, The fee
for administering the workers’ compensation law,
collected from each party against whom an award
becomes final, increased to $50 (previously, $30).

A properly notified party who fails to appear
at a mediation conference may be fined up to
$500, plus costs and reasonable attorney fees
incurred by any other party to the conference. If
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the party is the plaintiff, the case may be dismissed
without prejudice. An appeal which suspends an
appealable judgment must be filed within 30 days;
an appeal which does not suspend an appealable
judgment must be filed within 60 days. Motions
for a new trial cannot be filed under administrative
hearing procedures. Contempt procedures are
provided for administrati ve hearings, and subpoena
power was granted 1o hearing officers.

State and local governments are excluded by
definition as employers from participating in
group self-insurance plans. The amendments
specify that each fund arrangement must be gov-
erned by a board of trustees. Throughout the ex-
istence of each fund, two or more members must
maintain 3 minimum combined net worth of $1
mitlion and at least a 1-to-1 ratio of current assets
to current liabilities. Employer groups allowed to
pool their liabilities under the Louisiana workers®
compensation law may also do so under the Fed-
eral Longshore and Harbor Workers' Compensa-
tion Act, with the authorization of the U. 8. De-
partment of Labor. The “bona fide trade or pro-
fessional association,” to which group fund em-
ployers must belong, is now defined as nonprofit
and exempt from Federal income tax, and pro-
vides member services as a primary function apart
from the sponsorship and management of the
group insurance fund. Certain documents are now
required of each fund to establish financial
strength, including audited financial statements
and current financial information from all mem-
bers. Each fund must maintain at least $500,000
in direct premiums each year, verified by an inde-
pendent audit. Group funds are forbidden to pay
dividends in deficit years.

Surety bond requirements for contractors pro-
viding services to group self-insurance funds were
changed. Although the amount of the cash deposit
remained $50,000, alternative funds are now al-
lowed—the contractor may deposit $50,000 worth
of U. S. bonds, or bonds issued by the State or its
political subdivisions. The Department of Insur-
ance has authority 1o issue cease and desist orders
and revoke the certification of any fund not in
compliance with the law’s requirements. The De-
partment may conduct hearings on violations and
may levy fines up to $2,000 per violation,

Fees allowed for an employee's attorney may
not exceed 20 percent of the first $20,000 of any
award (previously, the first $10,000) and 10 per-
cent of any part of the award over $20,000.

The weekly compensation for injured employ-
ees increased 50 percent in cases where the em-
ployer has failed to provide insurance. Tf the em-
ployer has failed to secure compensation, and has
been previously fined for noncompliance, he or
she may be subject to further fines, up to $10,000,
and a cease and desist order against further busi-
ness operations until in full compliance. There is
a presumption that an employer previously fined
for a second offense, or criminally penalized, has
willfully failed to secure workers’ compensation
obligations. In addition to the $10,000 fine, these
employers may be imprisoned up to 1 year.

Employer injury reports to insurers must con-
tain certification by both employer and employee
of compliance with the Louisiana workers’ com-
pensation law. Employers who fail to submit an



injury report can be fined $500, payable to the
insurer. Employees receiving benefits for more
than 30 days must report other earnings to the in-
surer each quarter or lose benefits until the earn-
ings report is made.

Mazimum reimbursement for funeral expenses
was increased to $5,000 (previously, $3,000).

Nonresident employees were exempted from
workers’ compensation coverage. An employer
using a temporary help service is now entitled 1o
the same immunity from civil actions granted for
the employer’s own employees. Benefit coffsets
may not be made for Social Security if the ben-
efits had started prior to the date of injury or if the
benefits are a spouse’s entitlement. New rules pro-
hibit compensation for total or partial incapacity
to anyone while incarcerated for a criminal of-
fense.

The Workers' Compensation Residual Market
Deficit Resolution and Recovery Act authorizes
the continuation of emergency legislation, known
as the “Fresh Start” plan, to clean up deficits in
the residual insurance market. The plan calls for
initial funding by the insurance industry and an
employer surcharge of 6.32 percent (currently, 9.5
percent) over the next 8 years.

Maryland

Employers must report crally within 8 hours to
the Commissicner of Labor and Industry of an
accident resulting in death or the hospitalization
of at least three employees. An owner-operator of
atractor vehicle who enters into an agreement that
does not create an employment relationship is
generally not entitled to compensation from the
principal contractor. Administrative appeals from
decisions of the Workers® Compensation Com-
mission, including the Subsequent Injury Fund
and the Uninsured Employers® Fund, must be
filed within 30 days after the Commission’s order.

Michigan

The use of therapeutic sound or electricity by a
chiropractic service for the reduction or correc-
tion of spinal subluxation is reimbursable.

Minnesota

An insurer may offer a scheduled credit or debit
of up to 25 percent to a manual premium if the
premium otherwise complies with the law. In ap-
proving a rate filing, separate consideration is
~ given to past and prospective loss ¢xperience to
the extent necessary to develop credible rates;
dividends, savings, or unabsorbed premium de-
posits allowed or returned by insurers to their poli-
cyholders; and a reasonable allowance for profit.
A fraud unit was established to investigate il-
legal practices of health care providers, employ-
ers, insurers, attorneys, and employees.
“Maximum medical improvement” is now de-

termined without regard 1o subjective complaints
of pain by the patient. Once the date of maximum
medical improvement has been determined (ex-
cept cases in which an employee is medically un-
able to continue working), no further determina-
tions of other dates of maximum medical improve-
ment for that personal injury are permitted. A de-
termination of maximum medical improvement is
niot rendered ineffective by the worsening of the
employee's medical condition and recovery there-
from.

As of October 1, 1995, maximum weekly com-
pensation payable for temporary total disability
changed to $615 per week (formerly, 105 percent
of the State’s average weekly wage). The mini-
mumn changed to the lesser of $104 per week or
the injured employee’s actual weekly wage (for-
merly, 20 percent of the State’s average weekly
wage). Payment of temporary total benefits is lim-
ited to 104 weeks, and once stopped can be re-
started only in limited circumstances. Compensa-
tion for temporary total disability siops if the em-
ployee withdraws from the labor market, fails to
diligently search for appropriate work, has been
released to work without any physical restrictions,
or refuses an offer of work that is consistent with
a plan of rehabilitation. The compensation stops
90 days after the employee has reached maximum
medical improvement.

An employee may not receive compensation
for more than a 100-percent disability of the whole
body, even if disability is sustained to two or more
body parts. Permanent partial disability is payable
upon cessation of temporary total disability, in
installments at the same intervats and amount as
the employee's temporary total disability rate on
the date of injury, rather than a lump-sum pay-
ment. Permanent total disability ceases at age 67,
because the employee is presumed retired from
the labor market. For permanent total disability,
the minimum weekly compensation is equal 1o 65
percent of the State’s average weekly wage.

Permanent total disability involves the 1otal
and permanent loss of the sight of both eyes, the
loss of both arms at the shoulder, the loss of both
legs so close to the hips that no effective artificial
members can be used, complete and permanent
paralysis, total and permanent loss of mental
faculties, or any other injury which totally or
permanently incapacitates the employee from
working at an occupation which brings the
employee an income. To qualify for benefits for
permanent total disability, the employee must also
meet one of the following criteria: at least a 17-
percent permanent partial disability rating of the
whole body; a permanent partial disability rating
of the whole body of at least 15 percent and the
employee is at least 50 years old at the time of
injury; or a permanent partial disability rating of
the whole body of at least 13 percent and the
employee is at least 55 years old at the time of the
injury, and has not completed grade 12 or obtained
a general high school equivalency {GED)
certificate.

The provision was eliminated which states that
an employee who receives compensation for oc-
cupational disease will no fonger be eligible for
supplementary benefits after 4 years have elapsed
since the date of last significant exposure to the
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hazard of the occupational disease, if that
employee’s weekly compensation rate is less than
the current supplementary benefit rate.

An employer with 15 or more employees who
refuses to offer continued employment to an em-
ployee even though available duties are within the
employee’s physical limitations is liable in a civil
action for 1 year's wages, up to 2 maximum of
$15,000.

All insurers must now provide occupational
health loss control consultation services, in addi-
tion to safety consultation already required, to
policyholders on request.

The maximum attorney fee for a disputed
medical or rehabilitation benefit for which a dol-
lar value is not reasonably ascertainable is the
amount charged in hourly fees for the representa-
tion, or $500, whichever is less, to be paid by the
employer or insurer.

Subject to a $13,000 maxirmum, up to 25 per-
cent of the first $4,000 awarded 10 the employee,
and 20 percent of the next $60,000, may be with-
held from an employee’s periodic payments for
attorney fees. If an attorney fails to appear at a
scheduled hearing or is unprepared to participate,
the commissioner or compensation judge will re-
quire the attorney to pay any reasonable expenses
incurred.

‘The penalty which the review panel may im-
pose for each violation made by a rehabilitation
consultant or vendor was increased to $3,000 (pre-
viously, $1,000).

Retraining will not be available after 104
weeks of any combination of temporary total or
temporary partial compensation benefits have
been paid, unless the request for the retraining has
been filed with the commissioner prior to the time
the 104 weeks of compensation have been paid.

The medical services review board may penal-
ize a provider $200 each time it provides unau-
thorized treatment. Formerly, the commissioner
could not issue a warning or a restriction on pro-
viding treatment that required pre-authorization.

Employers may form light-duty work pools for
the purpose of encouraging injured employees to
return to work.

In addition to suspension, the commissioner
may assess an administrative penalty of up to
$25,000 against a managed care plan for each in-
cidence of noncompliance. Providers of the plan
have 30 days from the date the penalty notice is
issued to file a request for an administrative re-
view of the commissioner’s determination. The
maximum penalty for not releasing medical data
on a timely basis was increased to $600 (from
$200). The maximum penalty was increased to
$10,000 (from $5,000) for each offense in which
a self-insurer knowingly violates self-insurance
rules. The penalty increased to 25 percent (from
10 percent) of the payments due a claimant, which
the employer must pay to the claimant if the em-
ployer has been found guilty of inexcusable delay
in making such payments. Certain other penalties
increased against employers, insurers, and self-
insurers.

Provisions of collective bargaining agreements
pertaining to workers’ compensation are now rec-
ognized for employers and groups of employers
in the construction industry who qualify and are
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certified by the State. Qualified agreements must
be limited to, but need not include all of the fol-
lowing: a dispute resolution system that is an al-
temative or medification to the State’s workers’
compensation appeals procedures; a list of agreed
medical providers and vocational rehabilitation
programs; a list of impartial physicians to con-
duct independent medical examinations; a light
duty or return to work program; or safety proce-
dures and the adoption of a 24-hour health care
coverage plan if one is authorized by law.

The annual report by the Department of Labor
and Industry will identify insurers who do not
meet the 14-day payment standard for claims.

A joint labor-management safety committee
must be formed by all employers with more than
25 employees, and by smaller employers having
high accident rates.

The medical component of workers’ compen-
sation insurance merged with the Minnesota Care
program into a 24-hour coverage pilot project,
overseen by the departments of commerce, health,
and labor and industry, which will provide the
plan and make recommendations of any needed
legislative changes by January 1, 1996.

Mississippi

The rules for reporting injuries were modified.
Administrative judges now have authority to add
$100 to any award made for an injury which was
not timely reported. Interim medical reports of
injury and treatment by a physician must be
submitted every 30 days until a final report is
made. Injured employees cannot be billed for
covered medical treatment, including any amount
not paid by the insurer, Findings of a second
opinion medical examination requested by the
employer must be furnished to the employee
within 14 days of the examination.

The penalty for fraud is now $5,000 a year, or
double the value of the fraud {whichever is
greater), or imprisonment not to exceed 3 years
(previously, $1,000 a year, or imprisonment not
to exceed 1 year).

Montana

Direct sellers, as defined by Federal law (26
U.S.C. 3508), are excluded from workers' com-
pensation requirements. Petroleum land profes-
sionals (those who engage in negotiating for min-
eral rights) now have limited exemption from
workers’ compensation, unless the employer
elects to cover them.

Certain volunteer firefighters and ambulance
service workers are now covered. Volunteers are
exempt from coverage unless the employer, with
the approval of the insurer, elects coverage. Jock-

cys, licensed by the Montana Board of Horse-rac- -

ing are granted limited exemption from workers’
compensation coverage, unless the employer
elects coverage.

The basis for computing the security deposit
for self-insured employers was revised to include
their liabilities for the first 3 of the last 4 years,
instead of the past 3 years. The minimum security
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deposit remained $250,000; however, the Depart-
ment of Labor and Industry, with the concurrence
of the Montana Self-Insurers Guaranty Fund, is
authorized to reduce the amount of the security
deposit if evidence indicates that the full amount
is unnecessary, Conversely, the Department and
Fund also have discretionary authority to require
additional security when it is determined that the
employer may lack the ability 1o pay benefits.

Changes were made to the method for determin-
ing insurance premiums and weekly benefits for
volunteer firefighters for whom workers’ compen-
sation coverage is elected. Premiums and benefits
are now hased on the following formula: the num-
ber of volunteer hours (training and response time
and time spent at the fire station premises) is multi-
plied by the State's average weekly wage for all
covered employment, and divided by 40 hours. As
before, the computation is subject to a maximum
of 1-1/2 tisnes the State's average weekly wage.

The term “aid or sustenance” is defined as any
public or private subsidy that provides a means of
support, maintenance, or subsistence for the
recipient. “Household or domestic employment”
is the employment of persons other than members
of the household for the purpose of tending to the
aid and comfort of the employer or the employer's
fatnily, including but not limited to housecleaning
and yard work, but does not include employment
beyond the scope of normal household or
domestic duties, such as home health care or
domiciliary care. “Sole proprietor” is the person
who has the exclusive legal right or titte to, or
ownership of, a business enterprise. The term
“employer” now includes limited liability
companies.

Corporate officers and members or managers
of Yimited liability companies are excluded from
workers' compensation coverage unless the em-
ployer elects to cover them. The rules of elected
coverage and weekly compensation benefits for
partmerships and proprietorships now apply to
members of limited liability companies for which
coverage is elected.

When informing the insurer that coverage is
elected, the employer must state in writing the
level of compensation coverage desired and the
amount of wages to be reported, which may not
be less than $900 a month or more than 1-1/2
times Montana’s average weekly wage; the em-
ployer must also report any change in the amount
of elected wages. Weekly compensation benefits
are based on elected wages, subject to minimum
and maximum limitations for compensation. The
elected coverage rules now also apply to cover-
age of quasi-public corporations, private corpo-
rations, and manager-managed limited liability
companies. However, the amount of wages re-
ported may not be less than 5200 a week and not
more than 1-1/2 times the Montana average
weekly wage.

The prohibition against a medical provider re-
ferring a worker for treatment to a facility owned
wholly or in part by the provider does not apply if
the referral is to a managed care organization cer-
tified by the Department of Labor and Industry.

Applications for exemptions from workers’
compensation coverage must be renewed annu-
ally. A fine of $1,000 can be imposed for each
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false statement or misrepresentation in the
application.

An amendment required that any investment
income of the Uninsured Employers Fund be de-
posited in the Fund, and removed the $50,000
limit on an insured employer’s liability for claims.

The Department of Labor and Industry is au-
thorized to file cease and desist orders against
those making contracts with wninsured employ-
ers. Penalties for violators include a fine of up to
$1,000 per day for each violation.

A district court can request-a workers' com-
pensation judge to determine the amount of re-
coverable damages due an uninsured injured
worker.

The time allowed for a party to respond to a
workers’ compensation mediator's recommenda-
tion was reduced to 25 days (previously, 45 days).

Unless workers’ compensation coverage is
elected, the employment of an employer's spouse,
for whom an exemption based on marital status
may be claimed under Federal tax law (26 U.S.C.
7703) is exempted.

The application of the “old fund” liability
tax—the tax on employers to underwrite the un-
funded liability of injuries occurring before July
1, 1990—was changed to exclude an employer
whose employees are covered by Federal work-
ers’ compensation legislation, Three Federal laws
are included by specific reference: the Federal
Employees” Compensation Act, the Federal Em-
ployers’ Liability Act, and the Defense Base Act.

“Qngoing activities” and “publicly traded lim-
ited partnership™ were defined as used in connec-
tion with the tax on employers to underwrite the
unfunded liability of injuries occurring before
July 1, 1990. The amendment also made other
clarifying changes to the liability tax, including 2
provision that interstate employers and employ-
ees, who are now subject to tax withholding, are
assessed only on income eamed in Montana.

The definitions of “temporary service contrac-
tor* and “temporary worker” now stipulate that
temporary work assignrnents must have a finite
ending date.

Drug or alcohol testing was authorized as & con-
dition of continued employment when the em-
ployer has reason to believe that an employee may
have contributed to a work-related accident that
causes death or personal injury or property dam-
ageinexcess of $1,500. Test results can be removed
from the employee's record if the accideni is sub-
sequently found not to be the employees fault.

Attorneys are required to return fees and costs
paid by an insurer for a workers” compensation
claimant cenvicted of obtaining benefits through
fraud or deception,

A claimant’s benefits may be modified when
obtained by fraud or deception, and an insurer is
required to file any allegation of fraud or decep-
tion within 2 years of discovery.

The Montana Professional Employer
Organizations and Groups Licensing Act require
licensing of and standards for professional
employer organizations and groups. Covered
employee definitions were amended to require the
professional employer organizaiions and groups
to provide workers’ compensation coverage to
their employees.




The Board of Directors of the State Fund was
authorized to assess a policy charge, minimum
premium, or both, in liew of a minimum yearly
premium, to keep the Fund solvent.

Compensation benefits may be reduced by 30
percent, not to exceed 30 percent of the recevery,
in cases involving third-party awards. If an insurer
is entitled to pursue subrogation, the amount
subrogated must be offset by any reduction in a
claimant’s benefits.

Aninsurer can pay a medical claim based upon
a report of nonwage loss injury or occupational
disease without the payments being construed as
an accepiance of liability.

New time requirements are established for pro-
cessing of claims—the first payment is due within
14 days of acceptance, and settlements are due
within 30 days of the approving order.

“Primary cause,” used in reference to heart,
cardiovascular, and respiratory conditions means
that the condition is responsible for more than 56
percent of the disability.

Average earnings for compensation purposes
are normally computed using the four pay periods
immediately preceding injury. An amendment per-
rnits going back for up 1o a year for cases in which
the preceding four pay periods do not accurately
reflect the claimant’s employment history.

Eligibility for benefits must be established by
objective medical findings that contain sufficient
factual and historical information conceming the
relationship of the worker’s condition 1o the origi-
nal injury.

Eligibility for temporary total disability ben-
efits continues until the worker is released to re-
wrm to the pre-injury job or similar employment,
and may be terminated on the day of such release
without prior 14-day notice, as required in other
situations.

Compensation for permanent partial disability
is payable only when the injury causes actual
wage loss, and medical findings establish an im-
pairment rating, If there is no wage loss, the
wortker is eligible for an impairment award only.
The percentages assigned to certain factors (age,
education, wage loss, and ability) used to deter-
mine total impairment ratings were each lowered.
Permanent partial disability benefits for claimants
eligible for a rehabilitation plan must be calcu-
lated based on the wages that the worker earns or
would be qualified to eamn after completing the
rehabilitation plan.

An insurer’s liability for payment of disability
and rehabilitation benefits ends with the receipt
of retirement benefits from a system that is an al-
ternative to Secial Security, the same as for So-
cial Security payments.

Benefits can be suspended while a claimant is
incarcerated for a misdemeanor.

To receive rehabilitation benefits, a worker
must have actual wage loss and a reasonable op-
portunity to reduce the wage loss through reha-
bilitation. The plan must take into consideration
the worker’s age, education, training, work his-
tory, residual physical capacities, and vocational
interests. The plan must specify a beginning date
and be completed within 26 weeks of the speci-
fied completion date. Rehabilitation benefits are
not subject to lump-sum agreements. To be eli-

gible for rehabilitation benefits, a worker must
begin rehabilitation within 78 weeks of reaching
maximum medical healing.

The time for reporting an occupational disease
claim was reduced to 1 year (previously, 2 years),
from the date the claimant knew or should have
known that the condition was the result of an oc-
cupational disease.

An amendment generally revises the workers’
compensation insurance rating laws. The Com-
missioner of Insurance will designate an advisory
organization as an agent for authorized workers’
compensation insurers in Montana, replacing the
National Council on Compensation Insurance,
which formerly was identified in the law as the
authorized agent, Although the National Council
on Compensation Insurance exclusive role was
changed, insurers may still use its services or in-
stead file their own insurance rates and supple-
mentary rate information.

Nevada

The definition of “police officer” now includes
forensic specialists in State prisons and forensic
specialists and correctional officers employed in
State facilities for mentally disordered offenders.

The penalty for fraudulently obtaining benefits
was evised to create a distinction for fraud in-
volving less than $250, a misdemeanor. A misde-
meanot conviction will result in the permanent
closing of the claim and forfeiture of any future
payments. For fraud involving more than $250,
the penalty remains a felony, calling for impris-
onment from 1 to 10 years or a maximum fine of
$10,000.

The establishment of group self-insurance as-
sociations was restricted to businesses in the same
business or trade associations that have been in
operation for at least 5 years. Proof of solid finan-
cial conditions of each participant is required be-
fore the association can be centified and allowed
to operate. Members are “jointly and severally li-
able” for unfunded costs for the life of any claim.
If one of the group self-associations goes bank-
rupt, the other associations must contribute to a
solvency fund to cover the bankrupt association’s
unfunded claims.

A person who forms or finances an association
of self-insured employers must obtain a solicitor’s
permit; failure to do so could result in 1- to 6-year
imprisonment or a $5,000 fine; and a surety for an
association must hold a certificate issued by the
Commissioner of Insurance. The legislation limits
the ability of an employer to rejoin an association
or the Nevada industrial insurance system under
certain circumstances. Associations were required
10 employ an administrator responsible for the daily
operation of the association. An association mem-
ber that changes its name or form of organization
remains liable for any obligations it incurred or any
responsibilities imposed by law.

Effective July 1, 1999, private insurance
companies can sell workers® compensation
insurance in Nevada, subject to certification
by the Nevada Insurance Commission. Until
then, aside from certified group self-insurance,
the State fund is the exclusive underwriter of
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workers’ compensation insurance.

Managed care is now required for all active
claims, regardless of date of injury. Previously,
only workers injured after 1993 who resided in
Clark and Washoe counties were required to use
managed care. If a medical provider is now under
contract with a managed care organization and is
treating an injured worker, the provider must
charge the lower contract rate for services and
follow utilization guidelines. If a medical provider
is not under contract with a managed care organi-
zation, the provider must follow utilization guide-
lines. Injured workers are required to change pro-
viders if their provider refuses tc follow the guide-
lines.

Workers must now notify their employer of an
injury within 7 days (formerly, 30 days). Failure
to do so could result in denial of a claim for
benefits.

If responsibility for an employee’s undisputed
claim is contested, the insurer to which the claim
is first submitted must pay compensation, until the
issue is finally resolved.

No cause of action may be brought against an
insurer or third-party administrator who violates
the law conceming indusirial insurance or occu-
pational discases; redress is limited to the admin-
istrative fines imposed by the law.

Separate payroll records and workers’ com-
pensation insurance policies must be maintained
for an employee leasing company and temporary
employment service operated by the same person.

A subsequent injury fund for associations of
self-insured public or private employers was es-
tablished with a five-member governing board. A
similar board was created for the self-insured
employers' fund.

The American Medical Association’s Guides
to the Evaluation of Permanent Impairment must
be incorporated by reference in the State’s admin-
istrative regulations.

Real estate salespersons and brokers are added
fo the list of employee exclusions.

Health maintenance organizations (HMO's) are
now identified as a type of managed care organi-
zation with which the State may contract to pro-
vide services to injured employees. Further, man-
aged care organizations must not exclude health
care providers because of race, creed, sex, national
origin, age, or disability.

An employee with a preexisting condition is
not entitled to compensation for a subsequent in-
jury, unless information from a physician or chi-
ropractor establishes to the satisfaction of the in-
surer that the subsequent injury is the primary
cause of the resulting condition.

If an initial program of vocational rehabilita-
tion is unsuccessful, an employee can request a
second and third program which relates to the
same injury. An insurer must authorize the sec-
ond program for good cause and, with the ap-
proval of the employer, may authorize a third pro-
gram. However, denial of a third program may not
be appealed.

The presence of any amount of a controlled
substance in an employee’s system at the time of
injury, for which the empleyee did not have a law-
ful prescription, is presumed to be the proximate
cause of injury, unless rebutted by evidence, and
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thus the basis for denying compensation.

Permanent total disability compensation does
not accrue while an employee is incarcerated. If
an employee is paid a lump sum for permanent
partial disability and is subsequently determined
to be permanently and totally disabled, monthly
compensation will reflect deductions for the lumnp-
sumn payment. Now, different conditions for pay-
ing permanent partial disability compensation ina
lump sum apply to injuries occurring before and
after July 1, 1995,

Failure to provide or unreasonably delay medi-
cal or compensation payments to an injured em-
ployee, or reimbursements to an insurer, now calls
for an administrative fine of $250 to $1.000 for
each violation.

Notification of an occupational disease now
must be made within 7 days, instead of 30 days, of
an employee’s or dependent’s knowledge of the
disability.

New Hampshire

The effective date for adopting a medical and re-
habilitation fee schedule is extended to July 1,
1997 (previously, July 1, 1993). A representative
of self-funded employers is now on the workers’
compensation advisory council.

The term “employee” now exempts inmates of
State correctional facilities, and participants per-
forming community service work under court or-
der.

The commissioner has authority to regulate
third party administrators to assure that they have
sufficient capabitity and financial qualifications to
manage self-insurers. The commissioner also has
the authority to make rules for licensing and bond-
ing third party administrators; and the establish-
ment of fees not to exceed $200 for issuance and
renewal of licenses; and, assessment of civil pen-
alties not to exceed $2,500 for each violation of
such rules.

An employer or insurance carrier can test for
blood borne diseases when critical employee ex-
posure OCCUTS.

The definition of private “employee” now
means any person, other than a direct seller or
qualified real estate broker, agent, or appraiser,
who performs services for pay for an employer
and is presumed to be an employee; the presump-
tion may be rebuotted.

New Jersey

A lump-sum payment to a spouse of a deceased
employee who remarries increases from $2,500 to
100 times the amount of weekly compensation paid
immediately preceding the remarriage, or the re-
maining amount which would have been due had
the spouse not remarried, whichever is less, The
deduction for income earned by a surviving spouse
is eliminated, and the maximum age at which other
dependents receive compensation after 450 weeks
is now age 23 (previously, age 18), if the dependent
is enrolled as a full-time student.

Employees eligible under the Federal
Longshore and Harbor Workers’ Compensation

Act were exempted from New Jersey’s compen-
sation law.

New Mexkco

Legislation provided contractor licensing for em-
ployee leasing contractors domiciled in New
Mexico as of September 30, 1995, Leased work-
ers must be covered by the employee leasing con-
tractor and the client as co-insurers, who must
provide workers’ compensation benefits as autho-
rized by the State’s insurance code.

New York

A collective bargaining agreement may establish
an alternative system for resolving workers’
compensation claims, including mediation or
arbitration. It cannot diminish any benefits to
which an employee, dependents or survivors may
be entitled. The agreement may provide for a
managed care organization, list anthorized
providers for medical treatment, and provide
supplemental workers compensation, A col-
lective bargaining agreement may also provide
for light duty, modified job, or return to work
program; a vocational rehabilitation or retraining
program; and a worker injury and illness pre-
vention program.

The determination of an arbitrator or mediator
under the collective bargaining agreement is not
reviewable by the Workers’ Compensation Board,
and the venue for an appeal is the court, Determi-
nations rendered as a result of an alternative dis-
pute reselution procedure remain in force while
the empleyer and a certified representative rene-
gotiate a collective bargaining agreement. Upon
expiration of a collective bargaining agreement,
the resolution of injury and disease claims may, if
provided for in the collective bargaining agree-
ment, be subject to the expired agreement until a
new one is negotiated. Once an agreement is ter-
minated, both the employer and the employees are
subject to the New York workers’ compensation
law to the same extent they were prior to the col-
lective bargaining agreement. However, if a claim
has been adjudicated under the agreement’s alter-
native dispute resolution procedure, the claimant
or employer may not raise identical issues about
the claim before the Board.

North Carolina

Employers self-insuring their workers’ com-
pensation liabilities under an authorized pooling
arrangement are now required to be members
of the same trade professional association. The
association must be incorporated in North
Carolina, be in existence for at least 5 years, and
be exempt from Federa! 1axation.

North Dakota

A fraud unit was established to investigate pay-
roll misrepresentation by employers and false
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claims by employees. Those who assist the fraud
unit in its investigations are granted confidential-
ity and immunity from civil liability. There is a
60-day amnesty from criminal prosecution, after
the fraud unit is established, to allow employers
to repay any claim and penalty related to payroll
misrepresentation, and to allow employees to re-
pay false claims. Investigative information gath-
ered by the fraud unit will be classified as crimi-
nal information and subject to disclosure restric-
tions. Existing laws were amended 10 treat frand
involving more than $500 as a class C felony,
rather than a misdemeanor.

Injury reports from employees and employers
now are mandatory. Employees must take imme-
diate steps to notify the employer of an accident,
either orally or in wrifing; employers must file a
first report within 7 days from receiving the
employee’s notice. Failure of either party to file
the required reports affect compensation entitle-
ment. Previously, the first employer report was
required within 1 year of the accident, 2 years in
death cases.

Except for an initial determination of com-
pensability, an attorney fee cannot exceed 20 per-
cent of the amount awarded, subject to a’'maxi-
mum fee. Disputes regarding the fees will be re-
solved by a hearing officer or arbitrator, rather
than an arbitration panel, which was abolished.
Arbitration is now used to resolve disputes involv-
ing less than $3,000, including medical fees, be-
tween the Workers’ Compensation Bureau and an
injured employee. The arbitrator’s decision con-
tinues to be final and cannet be altered by any
court.

Upon recovery of its subrogation interest fram
a third-party lawsuit, the Workers’ Compensation
Bureau must reimburse the employer’s account at
an amount up to that actually expended on a claim.

New rules allow employers to require em-
ployees to use preferred providers during the first
60 days of a compensable injury. After 60 days,
and 30 days prior to treatment, the employee may
request, with reason, to change providers, subject
to objection by the employer and subsequent
approval by the Workers” Compensation Bureau.
Employees may also elect, in writing prior to an
injury, to be treated by someone other than the
preferred provider; however, payment for the
treatment is not reimbursable if the Bureau deces
not approve the election.

The provision was repealed which had allowed
for reinstatement of benefits denied because of an
employee's intoxication or illegal drug use, after
the employee completed a treatment program. The
term “heart attacks” now includes “other heart re-
lated diseases™; and a mental injury “arising from
mental stimulus” is deemed not compensable.

Funding for reinsurance expenditures through
appropriations are more definite (previously,
reinsurance expenditures from the Workers® Com-
pensation Fund required prior approval). A con-
tinuing appropriation in an amount necessary to
establish a program of reinsurance is now re-
quired. The Bureau can negotiate a contract for
reinsurance binding on the Bureau and reinsurer.

A doctor’s report indicating the employee has
reached maximum medical recovery is no loenger
a presumption that the claim is closed.



An injured employee is considered retired
upon receiving Social Security or other retirement
benefits, or when eligible for retirement benefits
at age 65. The employee will no longer be paid
injury compensation, but remains eligible for
medical benefits. Employees younger than age 65
who are eligible to retire but who continue to work
and are injured on the job, remain eligible for
compensation. Evidence that an employee is truly
in the tabor market or has not announced a retire-
ment date to the employer, may no longer be used
to invalidate the presumption that an injured em-
ployee receiving compensation is retired.

Following a rehabilitation program, an em-
ployee is not considered gainfully employed un-
til, among other things, earnings are restored to
90 percent (previously, 100 percent) of the em-
ployees average weekly wage at the time of in-
jury; or 66-2/3 percent {previously, 75 percent) of
the State’s average weekly wage, whichever is
less. Returning the employee to the same or an
alternate occupation with any employer is now a
appropriate job option after rehabilitation. Once
released by the doctor to return to part-time em-
ployment, an employee with reasonable expecta-
tion of attaining a full-time job may be paid tem-
porary partial disability benefits in the interim, A
minimum income test for those employees who
must accept less income was changed from 50
percent of the State’s average wage to the State's
hourly minimum wage.

Employees who would otherwise have to
maintain two households to go to school are al-
lowed to commute and still receive the rehabilita-
tion allowance, if the distance is at least 30 miles.

The maximum penalty for failure to obtain
workers’ compensation insurance was increased
1o 2-1/2 times the premium that would have been
paid on payroll expenditures (previously, 1-1/2
times). The maximum penalty for not furnishing
payroll and other required information was in-
creased to $2,000 (previously, $500). An em-
ployer who refuses te permit the Workers” Com-
pensation Bureau to inspect company books,
records and payrolls is now subject to a $500 fine,
up from $100, for each offense. An amount of
$2,000 was added to the penalty for willful mis-
representation of payroll. The maximum penalty
for default in the payment of workers' compensa-
tion premiums was increased from $25 to $250.
Employers violating injunctions of the Workers’
Compensation Bureau will be fined at least $1,000
for each violation. Employers may be fined up to
$100 a day for not providing requested payroll
records within 30 days; if the employer fails to
pay the fine within 30 days, an additional penalty
of 25 percent of the amount owed will be imposed.

For seasonal employees, the average weekly
wage is the greater of one-fiftieth of the 1otal
wages the employee has eamed from all occupa-
tions during the 12 calendar months preceding the
injury; or one-fiftieth of the average annual in-
come for the 3-year period preceding the injury,

An amendment changed the eligibility of full-
time firefighters and law enforcement officers to
have certain occupational illnesses covered by re-
buttable presumptions after 5§ years of continuous
service (previously, 2 years). Employers must
now require a physical examination upon employ-

ment, and annually thereafter, for the presump-
tions to be effective; these presumptions will be
nullified if the firefighter or law enforcement of-
ficer uses tobacco.

New rules on permanent impairment and
schedule awards are based on medical evaluations
by treating physicians expressed as percentages
of whole body impairment at the time of maxi-
mum medical improvement. A new schedule con-
tains impairment ratings from 16 percent, payable
for 5 weeks, to 100 percent, payable for 1,000
weeks. Schedule awards were eliminated for the
loss of certain body parts and hearing loss, except
for the loss of a finger, thumb, toe, or great toe.

Physicians are instructed to base their impair-
ment evaluations on the American Medical
Association’s “Guides 1o the Evaluation of Per-
manent Impairment.” New instructions for men-
tai disorders require evaluations using the Ameri-
can Psychiatric Association’s “Diagnostic and
Statistical Manual of Mental Disorders.” Ratings
for spinal injuries, other than those resulting in
paraplegia, hemiplegia, or quadriplegia must not
include factors for loss of range of motion, pain,
and loss of strength and sensation, Other ratings
for impairment based on loss of strength and sen-
sation and loss of range of motion must be based
on objective medical evidence of nerve damage
or structural damage to a joint or loss of motor
function. The amendment bars impairment awards
due solely to pain.

Disputed impairment ratings are submitted to
an independent doctor (chosen by the Worker's
Compensation Bureau) and the injured employee
from a list of medical specialists (compiled by the
Bureau) who have not been involved in the in-
jured employee’s case. The independent doctor’s
decision becomes presumptive evidence of the
degree of permanent impairment in any appeals
process. If the employee disputes the decision, the
employee is responsible for the expense of wit-
ness fees.

If a compensable injury causes permanent im-
pairment resulting in a compensation award of at
least $2,000, the injured employee may defer pay-
ment of the award not to exceed the date the em-
ployee reaches age 65. The deferred award is pay-
able as a lump sum and includes interest for the
period of deferral, Lump-sum awards for injuries
occurring after August 1, 1995 (the effective date
of the amendment), are calculated by multipiying
33-1/3 percent of the State’s average weekly wage
by the number of weeks specified in the impair-
ment schédule.

Legal services rendered to an employee asso-
ciated with 2 bona fide dispute as to the percent-
age of permanent impairment or eligibility for
compensation are payable according to reasonable
hourly rates established by the Bureau, but may
not exceed 20 percent of the award. A permanent
impairment award is exempt from the claims of
creditors, inciuding an employee’s attomey; but
not court-ordered child support payments,

New provisions (which expire on July 31,
1999) establish a workers' adviser program to pro-
vide nonlegal assistance to injured workers, inde-
pendent of the administrative claims process. In-
formation contained in the files of the adviser pro-
gram may not be used as evidence in subsequent
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dispute proceedings.- Attomey fees may not be
paid for claimants unless they have first used the
adviser services.

If an injured employee undertakes activities,
on or off the job, which exceed recommendations
of the treating physician and cause the condition
to worsen, the employee may not receive benefits
for the aggravation. However, the employee may
receive compensation for the aggravated condi-
tion and the employer's insurance account may
be charged for the extra expense, if the employer
demanded the employee to do things in excess of
the treatment recommendations.

Ohio

A claimant’s medical examination reguired by law
must be promptly scheduled, and a compensation
order issued within 28 days after an examination
report is received by the Bureau of Workers' Com-
pensation.

The term “statutory subrogee™ is redefined to
include the administrator of the Bureau of Work-
ers” Compensation, a self-insured employer, or an
employer who contracts for the direct payment of
medical services. The payment of compensation
or benefits creates a right of subrogation in favor
of a statutory subrogee against a third party, in-
cluding past payments and estimated future val-
ues of compensation and medical benefits.

A claimant must notify a statutory subrogee of
the identity of all third parties against whom the
claimant has or may have a right of recovery. No
settlement, compromise, judgment, award, or
other recovery in any action or claim by a claim-
ant will be final unless the claimant provides the
statutory subrogee with prior notice and a reason-
able opportunity to assert its subrogation rights.
If a statutory subrogee is rot given notice, the third
party and the claimant are jointly and severally
liable to pay the statutory subrogee the full
amount of the subrogation interest.

A statutory subrogee may pursue legal pro-
ceedings against a third party, alone or in conjunc-
tion with a claimant. If a claimant disputes the
validity or amount of an asserted subrogation in-
terest, the claimant shall join the statutory
subrogee as a necessary party to the action against
the third party.

The entire amount of any settlement or com-
promise of a claim is subject to the subrogation
right of a statutery subrogee, regardless of the
manner in which the settlement or compromise is
characterized. A settiement or compromise that
excludes compensation or medicat benefits will
not preclude a statutory subrogee from enforcing
his or her rights under this section. The entire
amount of any award or judgment is presumed to
represent compensation and medical benefits and
future estimated values that are subject to a statu-
tory subrogee’s rights, unless the claimant obtains
aspecial verdict indicating that the award or judg-
ment represents different types of damages.

Subrogation does not apply to the portion of
any judgment, award, seftiement, or compromise
of a claimant to the extent of a claimant’s attor-
ney fees, costs, or other expenses, or of medical
surgical, and hospital expenses paid by a claim-
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ant from the claimant’s own resources for which
reimbursement is not sought. No additional attor-
ney fees, costs, or other expenses in securing any
recovery may be assessed against any subrogated
claimants of a statutory subrogee.

In determining the premium rates for the con-
struction industry, the Bureau of Workers’ Com-
pensation will calcutate employers’ premiums
based on the actual pay consiruction industry
employees receive, subject to a threshold amount
of 150 percent of the State’s average weekly wage.
Formerly, the 150-percent threshold was not in-
cluded in the calculation of construction industry
premium rates.

The Workers’ Compensation Board is required
to submit a series of quarterly reports to the State
legislature and several State agencies, until 1997,
on finances, loss prevention, claims management,
medical payments and cost containment, fraud
management rehabilitation, and safety.

Cklahoma

A temporary four-member Workers’ Compensa-
tion Fraud Advisory Council is created to assess
the extent of workers’ compensation fraud in the
State,

Oregon

A requirement that attending physicians be in-
structed on the State's workers” compensation law
and regulations was discontinued.

New provisions state that in accepted injury or
occupational disease claims, disability caused
solely by, or medicat services directed solely to, a
worker’s preexisting condition are not compen-
sable unless working conditions constitute the
major contributing cause of a pathological wors-
ening of the preexisting condition; working con-
ditions constitute the major contributing cause of
an actual worsening of the preexisting condition
and not just its symptoms, and medical service is
prescribed to treat a change in the preexisting con-
dition, and not merely as an incident to the treat-
ment of a compensable injury or disease.

The definition of “beneficiary” is revised to
exclude one who intentionally causes the injury
or death of a worker; “preexisting condition” is
defined as any injury, disease, congenital abnor-
mality, personality disorder, or similar condition
that contributes or predisposes a worker to dis-
ability or need for reatment and that precedes the
onset of an initial claim for an injury or occupa-
tional disease, or that precedes a claim for a wors-
ened condition resulting from the criginai injury;
and a modification to the definition of “com-
pensable injury” lowered the proof required to
determine that drug and alcohol abuse was a ma-
jor contributing factor to an injury from “clear and
convincing” 1o “preponderance” of evidence.

The State’s workers’ compensation law is the
exclusive remedy for all work-related injuries and
diseases. Other exclusive remedy provisions in the
law, in addition to applying to injuries, also in-
clude by additional reference, diseases, symptom
complexes, or similar conditions arising out of
and in the course of employment whether or not
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the conditions are determined to be compensable.

The total labor cost, in any 30-day period, for
employment to be considered casual, and thus not
covered, was raised to $500 (previously, $200).
Members of limited liability companies {includ-
ing members managers), may elect workers’ com-
pensation coverage, except while working in con-
struction and related activities, at which time they
are subject to workers’ compensation coverage.

Compensation claims from workers of em-
ployers who have not complied with insurance
requirements are assigned to a claims agent ap-
pointed by the Department of Consumer and Busi-
ness Services. All costs to the Department become
a liability of the noncomplying employer.

The extraterritorial provisions of the law are
amended to require either offsets to or payments
of compensation involving another State or for-
eign country, so that the claimant receives the fult
amount required by Oregon’s workers” compen-
sation law,

Reimbursements for the cost of burial of a de-
ceased worker cannot exceed 10Q times the State’s
average weekly wage (previously, the reimburse-
ment could not exceed $3,000). For dependent
children under age 18, monthly benefits will be
4.35 times 10 percent of the State’s average
weekly wage (formerly, $150 per month) for each
child of the deceased until that child becomes 18,
If a surviving spouse receiving payments dies,
leaving a child under 18 who is entitled to com-
pensation, a monthly payment egual to 4.35 times
25 percent of the State’s average weekly wage
shall be paid to each child until age 18. Monthly
dependent survivor’s benefits canmot exceed 4.35
times 133-1/3 percent of the State’s average
weekly wage; if the sum of individual benefits ex-
ceeds this maximum, the benefit for each child
will be reduced proportionally.

If a surviving spouse remarries or cohabits
with another person for more than 1 year and a
child results, an amount equal to 24 times the
monthly benefit shall be paid in a lump sum as a
final payment, but the monthly payments for each
child entitled to compensation continve. If a
worker has no spouse, but leaves a child under
age 18, the child receives a monthly benefit equal
to 4.35 times 25 percent of the State’s average
weekly wage (formerly, $400 per month).

If an 18 year-old dependent is a full-time high
school student, benefits continue. A dependent
child attending college within 6 months of gradu-
ating from high schoot is entitled to benefits until
age 23.

A gainful occupation, used in connection with
permanent total disability benefits, is one that pays
at least the State’s minimum wage per hour.

The value of each degree on the schedule for
compensating permanent partial disabilities is
raised to $347.15 (previously, $305); on January
1, 1996, the value became $420. Values for

" nonschedule injuries were established on a new

three-tiered scale according to the number of de-
grees for the injury, with the highest value at
$620 for degrees in excess of 160. All perma-
nent disability contemptates future “waxing and
waning” of symptoms, the results of which may
inctude loss of earning capacity, periods of tem-
porary total or termporary partial disability, or
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inpatient hospitalization.

Unpaid amounts of final awards for permanent
partial compensation must be paid, upon the
worker’s application, by the insurer in a lump
sum; if the insurer disagrees with payment, he or
she has 14 days to appeal.

The parties to an agreement on a claim, except
for medical services, can make a disposition on
all matters regarding the claim.

The legislation enumerates in greater detail the
medical services, including palliative services, that
are compensable after a worker's condition has be-
come stationary. Special rules apply to workers
who must use a managed care organization for
compensable treatment, regardless of the date of
injuty or medically stationary status. If the man-
aged care organization determines that a change in
provider would be medically detrimental to the
worker, the worker will not be subject to the pro-
vider contract until found to be medically station-
ary or certain other conditions occur. A worker
need not use the specified managed care organiza-
tion that is more than 100 miles from home. If a
claim for medical services is disapproved for any
reason other than formal denial of compensability
and the claim is disputed, an administrative review
is required.

Medical fee schedules developed by the Work-
ers’ Compensation Division should represent re-
imbursement generally received for the services
provided. The fees should consider current pro-
cedural codes and relative value units used by
medicare, fee schedules used by the State’s health
insurance industry, reasonable rates of markup for
the sale of medical devices, other commonly used
and accepted fee schedules and the actual cost of
providing the medical services.

Accident and death notices must be given
within 90 days (formerly, 30 days). Failure to give
this notice bars a claim unless given within 1 year
of the accident for situations in which the worker
died within 180 days and the employer had knowl-
edge of the injury or death.

Claims will not be closed if the worker’s con-
dition has not become medically staticnary, un-
less the injury is no longer a major contributing
cause of the condition and the worker is not en-
gaged in training, or the worker fails to seek medi-
cal treatment for 30 days without the approval of
the attending physician or fails to attend a closing
examination. The amendments also revise the
conditions for ending temporary total disability
benefits, reconsidering a closed claim and over-
payments.

Parties to a proceeding to determine who is re-
sponsible for compensation payments can agree to
private mediation or arbitration; however, arrange-
ments must be made for the payment of a claimant’s
attorney. A claimant not represented by an artor-
ney has the right to refuse to participate in the pro-
ceedings.

A request for an administrative review of an
order regarding vocational assistance may stay
the payment of the assistance. Death benefits are
not generally affected by provisions in the law
which stay benefits during appeals. Reimburse-
ment to medical service providers for claims that
were originally denied must not exceed 40 per-
cent {previously, 20 percent) of the total present




value of the sertlement amount. Reimbursement
shall not prevent medical service or health in-
surance providers from recovering the balance
of amounts owed for these services directly from
the worker.

If a worker is terminated for violation of
work rales or for other disciplinary reasons,
or if he or she is in violation of Federal immi-
gration laws, temporary total disability pay-
ments cease and are replaced with temporary
pariial payments when the attending physician
approves modified work.

If 2 worker recovers damages from a third
person, new rules require that an offset against
compensation be recoverable from compensation
payable to the worker, or the worker’s attorney
or beneficiaries; no payments can be made until
the offset is fully recovered.

Impairment is the only factor to be considered
in evaluating a worker’s disability if the worker
returns to the pre-injury job, or the attending phy-
sician releases the worker 1o return but the worker
refuses or is terminated for cause unrelated to the
injury.

The membership of the Workers’ Compensa-
tion Management-Labor Advisory Committee
was reduced to 10 members (from 14) and is re-
quired to report on court decisions that signifi-
cantly impact the workers’ compensation system,
the adequacy of benefits, medical and legat costs
and administrative costs, and assessments.

A worker is required to prove with medical
evidence supported by objective findings that em-
ployment conditions were the major cause of a
disease or the worsening of a pre-existing condi-
ion. Among employment conditions not produc-
ing a compensable mental disorder is “‘employ-
ment decisions attendant upon ordinary business
or financial cycles.”

An injured worker’s reemployment rights are
terminated when the worker is medically unable
to return to any position with the former em-
ployer, receives vocational assistance, or accepts
another job or refuses light duty or modified em-
ployment after becoming medically stationary.
Reemployment rights elapse 3 years from the
date of injury.

Employers who do not assure the payment of
compensation may be fined an amount twice the
premium that would have been due during the
period of noncompliance, or $1,000, whichever
is greater. The fine increases to $250 (from $25)
for continued violations of the insurance provi-
sions. If a noncemplying employer is a limited
liability company, the company and its members
and managers will be jointly and severally liable
for civil penalties and claim costs.

An insurer is required to pay an employer’s
attorney fees if the employer is improperly de-
clared noncompliant because the insurer failed to
timely issue a guaranty contract of improperly
canceled coverage.

Pannsylvania

The percentage of permanent hearing impairment
from long-term exposure to hazardous occupa-
tional noise will be calculated by using the bin-
aural formula of the American Medical Associa-

tion. The impairment percentage is multiplied by
260 to determine the number of weeks of com-
pensation entitlement at 66-2/3 percent of the
worker's weekly wage. Compensation for perma-
nent hearing loss due to work-related causes (such
as acoustic trauma or head injury) other than oc-
cupational noise exposure is payable as follows:
hearing loss in one ear—percentage of impair-
ment multiplied by 60; loss in both ears—the im-
pairment percentage multiplied by 260. No ben-
efits are due for binaural hearing impairment of
less than 10 percent. An employer is only liable
for the hearing impairment caused by that em-
ployer, and may require audiometric testing from
time to time, paid for by the employer. Hearing
loss claims must be filed within 3 years of the last
exposure.

Rhode Island

If an employee returns to light dury while partially
disabled, an carnings capacity determination will
not be based upon actual wages earned until the
employee has successfully worked at light duty
for at least 13 weeks. “Medical services” was re-
defined to include palliative care services by a li-
censed physician for 12 visits after reaching maxi-
mumn medical improvement, with additional pal-
liative care as authorized by the insurer.

An employee’s right to reinstatement to a
former position terminates if the worker refuses
the employer's offer of suitable alternative em-
ployment. Reinstatement disputes are¢ decided
only after a hearing, with appeal to the workers’
compensation court within 30 days of the hearing
decision,

The Division of Workers' Compensation has
the authority to obtain information from insurers
or self-insurers including, with cause, the power
to subpoena.

Payments to totally incapacitated persons will
be made from the Administrative Fund until the
employee’s total incapacity has ended or the
employee’s claim has been settled.

South Dokola

Workers' compensation benefits were extended to
all firefighters, not just volunteers; with compen-
sation computed at the maximum rate by
considering eamings for firefighters to be at the
Jevel that would entitle them to maximum
compensation, whether or not they actually eamed
that much. Electric otilities can form workers®
compensation self-insurance associations.

A claim against the Subsequent Injury Fund
must include medical documentation and vo-
cational rehabilitation evaluations, and be
filed within 90 days of the date a decision is
obtained from the Department of Labor find-
ing that the injury is a compensable second
injury.

All insurance carriers and employers are re-
quired to pay Subsequent Injury Fund assessments.
Failure to pay may result in action to bar continued
authorization to sell insurance or to self-insure in
the State. New rules also require the second-injury
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employer to be reimbursed from the Subsequent
Injury Fund for two-thirds of all compensation,
medical, and hospital expenses paid to or on behalf
of the injured employee due to the subseguent in-
jury. Previously, the reimbursement was for all ex-
penses paid in excess of the compensation paid for
the degree of disability which would have resuited
from the last injury had there been no preexisting
disability. In death cases, the provision was deleted
which called for reimbursement of all compensa-
tion paid after 312 weeks.

Claims for additional compensation must be filed
within 3 years from the date of the last payment of
benefits. This time limitation does not apply to medi-
cal care, and claims for crutches, ambulatory devices,
artificial limbs, eyeglasses and contact lenses, and hear-
ing aids, or to mentally ill or retarded persons or mi-
nors not represented by a legal guardian.

Independent owner-operators of trucks were
allowed to elect participation in the State work-
ers’ compensation system as sole proprietors,
Coverage was also provided to owner-operated
vehicles leased to motor carriers upon agreement
between the parties concerning policy coverage
and premium payment.

Far an “injury” or “personal injury” to be
compensable, medical evidence must establish
one’s employment as the major contributing
cavse of the disability, or a major contributor
in second-injury cases. If an injury combines
with a preexisting work-related injury, the sub-
sequent injury is compensable if the subse-
quent employment contributed independently
to the disability.

Payments are reduced for claimants receiv-
ing temporary total disability compensation if
they refuse their employer’s offer of suitable
employment.

Medical providers are authorized to charge
reasonable fees for reproducing information for
employers, employees, insurers, and the Depart-
ment of Labor.

Ermployees, emplayers, and insurers are permutted
to use the results of post-offer base line testing or a
functional capacily assessment, as utilized by the
American Medical Association’s “Guidelines to the
Evaluation of Permanent Inpairment,” in determin-
ing the amourn of compensation due for an impair-
ment. Appeal officers may reject all the testimony of
anyone who knowingly swears falsely to mateniat fact
in a workers' compensation proceeding.

In lieu of rehabilitation, the employer can re-
quire the employee to accept, in addition to eamed
income from alternative work, a supplemental
wage benefit from the employer (which together
equal the employee’s benefit entitlement at the
time of injury), plus an additional return to work
incentive equal to 20 percent of otherwise pay-
able temporary total compensation.

Texas

The head of a business electing to provide work-
ers” compensation insurance coverage is entitled
to benefits under that coverage as an employee,
untess specifically excluded by the policy. If an em-
ployee incurs an occupational disease, the eligibil-
ity for income benefits terminate after 401 weeks.
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To be eligible to serve as a designated doctor, a
doctor must meet specific qualifications, including
training in the determination of impairment ratings,
and must be in the same discipline and be licensed
by the same board of examiners as the employee's
doctor of choice. To avoid undue influence on a
designated doctor, only the injured employee or the
workers’ compensation agency may communicate
with the designated doctor about the employee’s
medical condition before the examination. The des-
ignated doctor can contact any doctor who has pre-
viously treated the employee for the injury.

A report of injury filed by the employer or in-
surer may not be used against them in a hearing
or court proceeding. Information about benefits
and the compensation process is to be available
for claimants in English and Spanish. The om-
budsman is directed to meet with unrepresented
claimanis privately for at least 15 minutes prior to
a hearing.

Failure by an employer to submit injury and
occupational disease reports is now a Class D vio-
lation, carrying a maximum fine of $500, Know-
ingly, intentionally, or recklessly disclosing con-
fidential information about an employee was
made a Class A misdemeanor with a maximum
fine of $10,000. Employers identified as
“extra-hazardous” may be excluded from such
identification if satisfactory evidence is presented
that the designation was only because of a fatality
beyond the employer’s control.

Fraudulently obtaining or denying benefits
valued at less than $1,500 is a class A mis-
demeanor, punishable with a fine of up te
$10,000; if the benefits are $1,500 or more, the
violation is criminal, Similar penalties are
established for fraudulently obtaining workers’
compensation insurance.

An emergency service organization, whether
or not affiliated with a political subdivision, may
elect to obtain workers’ compensation coverage
for its volunteers. “Professional athlete” now in-
cludes persons employed by the International
Hockey League and the National Hockey League.

Uaoh

An account was created in the State’s general fund
to promote workplace safety, funded partially by
workers’ compensation insurance premiums.

“Disability” was redefined as “an administra-
tive determination that may result in an entitle-
ment to compensation as a consequence of” be-
coming medically impaired as to function.

The employee now has the burden of proving
that a disabling injury or disease was job-related.
To be classified as permanently totally disabled,
the employee must not be gainfully employed
nor be able to work because of the impainment.
However, an employee receiving permanent total
disability benefits may be required to do
reasonable and medically appropriate part-time
work earning at least the minimum wage, unless
the employment would disqualify the employee
for Social Security benefits. An employee may
also voluntarily obtain employment.

An employee’s claim can be dismissed for fail-
ure to fully cooperate in the job placement pro-
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cess. If the employee has gross earnings of more
than $500 in a 4-week period, compensation can
be reduced by 50 percent.

Perranent total disability claims are subject
to extensive periodic reexamination by the insurer
or self-insured employer. The Industrial Commis-
sion can order the insurer to reimburse the em-
ployee for attorneys fees incurred in connection
with a periodic reexamination. If the employee
does not prevail, attorneys fees are limited to
$1,000.

The Industrial Commission was authorized to
approve final settlement of medical, disability, and
death claims, incloding lump-sum payments for
future entitiement,

In employee leasing arrangements, the exclu-
sive remedy provisions in the workers’ compen-
sation law apply to both the client company and
the leasing company.

Workers' compensation and occupational dis-
case laws were amended to clarify that any physi-
cian associated with, employed by, or billing
through a hospital is subject to the medical fee
schedule and reporting requirements. The amend-
ment also provided that the medical fee schedule
may reasonably differentiate based on the sever-
ity of the employee’s condition, nature of neces-
sary treatment, and facilities or equipment re-
quired for treatment.

Employers must not remove, disable, or by-
pass safety devices and safeguards. If an in-
jury is caused by an employer’s violation of
its own written workplace safety program, the
injured employee’s compensation is increased
15 percent. Eligibility for compensation for
injury or occupational disease is removed if
the major cause of an employee's injury is the
use of illegal substiances, intentional abuse of
drugs in excess of prescribed therapeutic
amounts, or intoxication (that is, a blood or
breath alcohol concentration of 0.08 grams or
more). Nevertheless, compensation may not be
withdrawn when an employer permitted, en-
couraged, or had actual knowledge of sub-
stance abuse or intoxication. Previously, in-
toxication reduced an employee’s entitlement
by 15 percent.

Mental stress is compensable only when there
is sufficient Jegal and medical proof of a causal
connection to employment. Good faith personnel
actions (including discipline, work evaluation,
job transfer, layoff, demotion, promotion, termi-
nation, or retirement) and alleged discrimination,
harassment, or unfair labor practices, cannot be
the basis of compensable stress. The burden of
proof is on the employee to establish a claimn by a
preponderance of the evidence.

Virginia

Volunteer medical technicians and search and res-
cue volunteers are deemed employees for pur-
poses of workers’ compensation coverage and
will receive benefits at the minimum level,

Fees of attorneys and physicians and hospital
charges for an initially contested claim which is
subsequently held compensable will be based on
the amount paid by the insurer to a third party
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carrier or health care provider for medical
services rendered to the employee through the
date on which the contested claim is heard by
the Workers" Compensation Commission. After
review, attorneys, physicians, and hospitals may
be required to refund charges found to be
excessive.

Employers are required to report within 8
hours (previously, 48 hours) a work-related
incident that results in a fatality or in the hos-
pitalization of three or more persens. The term
“employee™ now includes managers of limited
liability companies.

Benefits are restricted if an injured employee,
without justification, refuses an offer of suitable
employment. Once the employee recants and ac-
cepis the employment, the employer shall pay the
employee during the period of partial incapacity
weekly compensation equal to 66-2/3 percent of
the difference between the employee's pre-injury
wages and the wage that would have been earned
by accepting the original offer of light duty em-
ployment. However, if the employee’s refusal has
lasted more than 6 months, the employer does not
have to pay retroactive compensation for the pe-
riod of refusal.

Employees injured during voluntary participa-
tion in employer-sponsored recreational activities
are not covered if the activities are not part of the
employee’s duties.

Washington

Payment must be made within 60 days if an in-
jured employee or beneficiary in a State Fund
¢laim prevails in an appeal (the 60-day period may
be extended for good cause).

Claimants may seek injunctive relief if the
Fund fails to pay on time; and a penalty of up to
$1,000 may be awarded to the claimant, if so or-
dered by the court.

Maximum burial reimbursements changed
from $2,000 to 200 percent of the State’s average
monthly wage. A fixed supplement to monthty
death benefits changed from $1,600 to an amount
equal to 100 percent of the State’s average
monthly wage.

The Department of Labor and Industries has 180
days (instead of 60 days) to issue a tax assessment
to a successor employer who has acquired a busi-
ness. Payment of compensation is forbidden to a
beneficiary if the worker deliberately produced in-
jury or death to himself or herself or committed a
felony that resuited in the injury or death.

West Virginia

Upon a second or subsequent conviction for will-
fully failing to make payment or file a report, per-
sons so convicted will be imprisoned for 1 to 3
years or fined between $5,000 and $25,000.

An employee of the Workers' Compensation
Division will not be compelled to testify as to the
basis, findings, or reasons for a decision or order
rendered by the employee in a hearing conducted
pursuant to Article 5 which deals with review.

Voelunteer rescue squads or volunteer police



auxiliary units can elect to not subscribe to the
Workers' Compensation Fund, If an employer
does not subscribe to the Fund even though obli-
gated to do so, the pariner, proprietor, or corpo-
rate or executive officer of the employer will not
be covered and will net receive benefits.

Employers who fail to timely file quarterly
payroll reports or pay the premiom tax due will
pay a penalty of the greater of $50, or 10 percent
of the premium due, up to $500.

Employers with sufficient capability and
financial responsibility can apply for permission
to self-insure their risks, but no employer can self-
insure second injury risks. To be approved for
self-insurance status, the employer must have an
effective health and safety program and provide a
determined amount of security or bond. An
employer whose record shows a liability against
the Workers® Compensation Fund will not have
the right to seif-insure, The Fund can assess and
collect the present value of an employer’s
defaulted self-insurance premium taxes. A self-
insured employer who elects not to self-insure its
catastrophic risk must pay premium taxes for this
coverage.

The Compensation Programs Performance
Council can establish and administer a perpetual
self-insurance security risk pool provided by pri-
vate insurance carriers or other programs of the
State, to secure the payment of obligations of self-
insured employers.

An employer who elects to self-insure and who
has complied with the legal requirements and
rules will not be liable for damages at common
law or by statute for the injury or death of any
employee after the approval of the election and
during the period that the employer is allowed to
self-insure.

If an emnployer sells or otherwise transfers sub-
stantially all of its assets so as to give up the ca-
pacity and ability to continue in business, then the
employer’s owed premium taxes and deposits,
interest, and other payments are due upon execu-
tion of the sake or transfer. If a new employer ac-
quires all or substantialty all of the assets of a pre-
decessor employer, any liens for payments owed
for premium taxes and deposits, interest, penalty
premium rates, or other payments owed by the
predecesscr employer will be extended to the suc-
cessor employer.

A claimant’s degree of permanent disability
must first be determined before the claimant’s re-
quest for a permanent total disability award which
deals with special funds is ruled upon. Thereafter,
adecision will be made as to whether the award is
a second injury or a permanent total disability
award o be charged to the employer’s account, or
1o be paid directly by the employer if e or she
has elected to be self-insured.

Conditional approval of a claim for benefits
may be given if obtaining additiona! medical evi-
dence or other evidence related to the issue of
compensability would aid in making a correct fi-
nal decision. Benefits will be paid during the pe-
riod of conditional approval; however, if the final
decision rejects the claim, the amount wilt be con-
sidered an overpayment. Payment of permanent
total disability benefits begins and continues for
up to 12 months whenever the Division of Work-

ers’ Compensation, Office of Judges or Appeals
Board awards permanent total disability, even if
an objection or appeal is filed. If all litigation is
completed and the time for filing any further ap-
peals has expired, and the award is upheld, then
the claimant will receive the remainder of ben-
efits due based on the determined onsey date of
total permanent disability. If the claimant is then
owed retroactive benefits, interest at the rate of 6
percent per year from the date of the initial award
to the date of the final order must be paid, in addi-
tion to benefits due.

A pharmacist must dispense a generic brand
of medication, if one exists.

If aclaimant elects to receive services from a
health care provider outside the State, and if the
provider refuses to accept the reimburgement
made by workers” compensation as full payment,
then, the claimant is personally liable for the dif-
ference between the scheduled fee and the amount
demanded by the out-of -State provider, with these
exceptions: an emergency siluation where there
is an urgent need for immediate medical attention
to prevent the death of a claimant or to prevent
serious and permanent harm; or if there is no
health care provider in West Virginia reasonably
near the claimant’s home qualified to provide
needed medical services or one who agrees to ac-
cept as payment in full the scheduled fees, then
upon application by the claimant, the Division of
‘Workers” Compensation may authorize another
health care provider.

Should a claimant wish to change health care
providers but the employer has established a pre-
ferred provider organization or a health mainte-
nance organization, then the claimant will select
a new health care provider through the managed
care program.

Funeral expenses will be reimbursed in an
amount that will be changed from time to time by
the Division of Workers’ Compensation {for-
merly, maximum funeral expenses were $3,500).

Awards of permanent total disability, includ-
ing pending claims, are payable until the claimant
attains the age necessary (o receive Social Secu-
rity Old Age Retirement. The awarded benefits
paid will not exceed 66-2/3 percent of the
claimant’s average weekly wage at the time of
injury (not to exceed 100 percent of the State's
average weekly wage).

A single or aggregate permanent disability of
85 percept or more entitles the employee to a re-
butiable presumption of a permanent total disabil-
ity, if he or she is at least 50 percent medically im-
paired on a whole body basis. The presumption
may be rebutted if the evidence establishes that the
claimant is not permanently and totally disabled.

1 a claiman is released by the treating physi-
cian to return to work at the pre-injury job, but
the employer does not offer the pre-injury job ora
comparable job when one is available, the award
for the percentage of partial disability will be com-
puted on the basis of 6 weeks of compensation for
each percent of disability.

‘With some exception, the degree of permanent
disability other than permanent total is determined
exclusively by the degree of whole body medical
impairment that a claimant has suffered. The
Occupational Pneumoconiosis Board will premise
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its decisions on the degree of pulmonary function
impairment solely upon whole body medical
impairment.

A five-member interdisciplinary examining
board will evaluate claimants, including an exami-
nation if the board so desires. The board will con-
sist of three physicians quatified to evaluate medi-
cal impairment, and two vocational rehabilitation
specialists.

If a claimant who has at least a 50-percent
whole body medical impairment is denied an
award of permanent total disability benefits, but
continues to work at a lesser paying job than pre-
viously held, he or she will be eligible for tempo-
rary partial rehabilitation benefits for 4 years. The
benefits will be paid at the level necessary (o en-
sure the claimant’s receipt of the following per-
centages of the average weekly eamings at the
time of injury: 80 percent for the first year; 70
percent for the second year; 60 percent for the
third; and 50 percent for the fourth. Benefits may
not exceed 100 percent of the State’s average
weekly wage.

If a claimant is referred for an independent
medical evaluation prior 1o a permanent disabil-
ity award, he or she wil} receive benefits at the
permanent partial disability rate, until the perma-
nent disability is awarded or until the claimant
returns to work (formerly, no references were
made to the claimant having returned o work).

The lump-sum payment to dependents of a
person receiving permanent total disability ben-
efits who dies from a cause other than a disabling
injury, was eliminated.

Now, a claimant eligible for permanent total
disability may elect to receive reduced payments
to provide an annuity at death for surviving de-
pendents. The sum of $20,000 will be the injtial
annuity and the Compensation Programs Perfor-
mance Council will review the amount at least
every 3 years,

An application for benefits {except for occu-
pational diseases or pneumoconiosis) must be
filed within 6 months from and after the injury
or death as the case may be (formerly, the appli-
cation was required within 2 years), In cases of
occupational diseases which resulted in death,
applications must be filed within 1 year of the
employee’s death (formerly, within 2 years).

Employers, claimants, and dependents now
have 30 days (previously, 15 days) from notifica-
tion of nonmedical findings for occupational
pneumoconiosis claims to file objections; other-
wise, the findings shall be forever final.

When an injured employee applies for a fur-
ther award of permanent partial disability ben-
efits or for an award of permanent total disabil-
ity benefits, a decision s required within 30 days.
If a permanent total disability award was made
after April 8, 1993, and before February 2, 1995,
the reopening eligibility requirements will be
those applicable at the time the first award was
made.

An award of permanent partial disability
benefits for 20 weeks for occupational preu-
moconiosis without measurable pulmonary
impairment will not be counted towards the 85
percent needed to gain the rebuttable presump-
tion of permanent total disability, or towards
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the 50-percent threshold when the claimant has
terminated active employment and is receiving
Federal nondisability or retirement benefits (for-
merly, the 50 percent threshold was not included
in this regard).

Once an objection to a decision has been
filed with the Office of Judges, the parties o
the objection will be offered an opportunity for
mediation by an examiner not involved in the
original decision. On medical treatment issues
or diagnostic services, the parties must select
from a list of appropriately specialized medi-
cal providers. If issues of medical necessity are
intertwined with nonmedical or nondiagnostic
issues, a medical provider and a designated ex-
aminer will co-mediate. The mediation shall
be conducted in an informal manner and the
mediator’s decision shall be in writing. Once
the parties agree to mediation, the agreement
cannot be withdrawn.

Except for medical benefits, the claimant
and employer may negotiate a final sertiement
of any issue in a claim, with the consent and
approval of the Division of Workers” Compen-
sation. Decisions of administrative law judges
may be appealed to the Workers’ Compensa-
tion Appeal Board.

Attorney fees are limited to 20 percent of
any claimant’s or dependent’s award.

Wyoming

Employers are authorized to offer temporary
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light duty employment to recipients of tempo-
rary total disability benefits. The offer must be
in writing, specific as to duration and functional
capacity requirements, and pay at least
two-thirds of the employee’s preinjury wage.
Whether or not the employee refuses the light
duty, the disability award will be reduced by two-
thirds and the balance of the award will not be
charged to the employer’s experience rating. An
employee may refuse light duty based on medi-
cal evidence that such duty is likely to unreason-
ably hindgr recovery, or if the employee is en-
rolled in a college or vocational retraining pro-
gram approved by the workers’ compensation
agency.

In a contested case or appeal in which the is-
sue is compensability of an injury, a prevailing
employer's attorney fee will be paid from the
workers' compensation account within the
State’s Trust and Agency Fund. The fees must
not exceed the amount of contested benefits.

State workers’ compensation coverage is
eliminated for the Federal H2A program, which
allows waivers for alien agricultural workers and
requires workers’ compensation coverage for
participants. (This was accomplished by elimi-
nating the program from the definition of Fed-
eral programs which are covered by Wyoming
workers’ compensation law.}

Employers subject to the workers’ compensation
law are forbidden to do business without a statement
of coverage issued by the State. Purchasers of a busi-
ness must assume the previous employer’s workers’
compensation account and experience rating until the
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end of the current rating period.

“Employer” was redefined to include an owner-
operator of a mine at which any mine rescue op-
eration or training occurs.

The list of exirahazardous industries covered
by the workers’ compensation law was over-
hauled. Coverage of volunteers and service sup-
pliers was modified, and elective workers’ com-
pensation coverage provisions were clarified.

The application of certain penalties against em-
ployers who fail to pay workers’ compensation in-
surance premiumns was delayed until 30 days after
the premiun is due. The due date for employer pay-
roll reports and monthly premium payments was
extended to the last day of the month {previously,
the 15th).

The State must be notified of third-party
settlements and given 15 days after the notice to
object. The State may also provide legal repre-
sentation 1o injured employees in third-party ac-
tions upon request. Upon recovery in State as-
sisted actions, the State is entitled to an amount
equal to all sums awarded as benefits and all an-
ticipated future medical costs; the injured em-
ployee or estate receives any excess. The State
or employer may initiate third-party actions on
behalf of employees for 6 months beyond the ex-
piration of the statute of limitations for employee
actions. In such cases, the State is also entitled
to recover litigation costs.

Employers and the Workers” Compensation
Division are permitted to settle claims for up to
$2,500, without an admission of compensability
or that the injury was work related. O




