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9:33 a. m

REG STER PETERS: On the record. Good
norning. |'mMarybeth Peters, Register of Copyrights
and | would like to wel cone everyone to this hearing
which is part of an ongoing rulenmaking process
mandat ed by Congress under Section 1201(a) (1) which
was added to Title XVII by the Digital MIIennium
Copyright Act in 1998.

Section 1201(a)(1) provides that the
Li brari an of Congress may exenpt certain classes of
works from the prohibition against circunvention
t echnol ogi cal neasures that control access to
copyrighted works for three year periods. The purpose
of the rulenaking is to determ ne whether there are
particul ar classes of works as to which uses are or
are likely to be in the next three-year period
adversely affected in their ability to rmake
noninfringing uses if they are prohibited from
circunventing the technol ogical access control
nmeasures that have been used. Pursuant to the
Copyright Ofice's Notice of Inquiry which we
publ i shed in the Federal Register on Cctober 3, 2005,
we received 74 initial comments and then 35 reply

comments, all of which are avail able on our website.
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In addition to this hearing today, we w ||
al so be conducting hearings in Washington over the
next few days on March 29, March 31 and April 3. Al
of the information about the D.C. hearings is
avai lable on our website. W wll post the
transcripts of all of the hearings on our website a
few weeks after the conclusion of the hearings.

The coments, the reply coments, the
hearing testinmony will formthe basis of evidence in
this rulemaking which after consultation with the

Assi stant Secretary for Conmuni cati ons and | nformati on

of the Departnment of Commerce wll result in ny
recommendation to the Librarian of Congress. The
Librarian will rmake a determnation at |east by

Cct ober 28t h on whet her exenptions to the prohibition
agai nst circunmvention should be instituted during the
next three year period and i f exenptions shoul d i ssue,
what particul ar classes of works should be exenpted
fromthe prohibition on circunvention.

Today, the format will be divided into
three parts. First, it's the witnesses who wll
present their testinony. This is your chance to make
your case in person, explain the facts, nake the | egal
and policy argunents that support your claim that

t here shoul d or should not be a particul ar exenption.
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The statenments of the witnesses will be followed by
t he nenbers of the Copyright O fice panel. The panel
will be asking questions of the participants in an
effort to define and refine issues and the evidence
presented by both sides.

This is an ongoi ng proceeding. So no
deci si ons have been nade as to any critical issues in
this rulemaking. In an effort to get as nuch rel evant
information as we can, the Copyright Ofice reserves
the right to ask questions in witing of any
participant in these proceedings after the close of
t he heari ngs.

After the panel has asked its questions of
the witnesses, we intend to give the w tnesses the
opportunity to ask questions of each other. If we
have not nanaged to cone up with all of the critica
guestions that should be asked of you, |'m confident
that you will ask each other those questions.

Let me turn to the nenbers of the
Copyright Ofice panel and introduce them To ny
imredi ate left is David Carson who is General Counsel
of the Copyright Ofice. To ny imediate right is
Jule Sigall who is Associate Register for Policy and
| nternational Affairs and to David Carson's left is

Rob Kasunic who is Principal Legal Advisor in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ofice of the General Counsel

Bef ore beginning, | certainly would like
to thank Paul Goldstein and Jillian Del Pozo in the
Stanford Law School for extending their hospitality
and providing this venue for our California hearing.

The first panel consists of Jennifer
Ganick wwththe Wreless Al liance and Steven Metalitz
who has filed a nmssive joint reply comrentors
submi ssi on. The proposed exenption is conputer
prograns t hat operate w rel ess comruni cati on handset s,
in other words, nobile firmvare. Later, this norning
we Wi || have a second panel with Brewster Kahle of the
| nt er net Archive and again, Steven Metalitz
representing the joint reply conmentors.

Let's turn to the first panel and start
wi th you, Jennifer.

FI RST PANEL

M5. GRANI CK:  Thank you. Thank you for
the opportunity to speak before the panel.

| nt roducti on: My name is Jennifer
Granick, and | represent the Wreless Al liance and
Robert Pinkerton. The Wreless Alliance recycles and
resells used, refurbished and new cel |l ul ar products.
The Al l i ance works with the i ndustry, refurbishers and

the Environnmental Protection Agency to reduce toxic
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waste and to help bridge the digital divide. 1In the
Al l i ance's experience, phones that are not | ocked to
a specific carrier are nuch easier to recycle and
resel |l .

Robert Pinkertonis anindividual residing
in Arlington, Virginia who traveled frequently in his
former capacity as a Director of Governnment Sol utions
for Siebel Systenms, a software conpany here in the
Silicon Valley. M. Pinkerton, along with thousands
of other Anericans, has found that having a | ocked
nobi | e phone has greatly interfered with his ability
to conmuni cate while traveling. W are asking the
Copyright Ofice to grant an exenption under
8§1201(a) (1) to allowindividuals to unlock their cel
phones so that they use them with the carriers of
t heir choice.

Brief Summary of Argunent: As the
l[itigation in TracFone v. Sol Wreless illustrates,
Section 1201(a) is an actual threat to consumers
seeking to unlock their cell phones. Cell phone
unlocking is otherwise a legal and noninfringing
activity and consuners should be able to unlock their
phones wi thout fear of liability. Unlocking to use
the phone on the network of your <choice is

noni nfringing. There is no option for nbst consumers
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ot her than unl ocki ng. Unl ocki ng does not enable
infringenment of the firmvare on the phone. Nor does
unl ocki ng necessarily hobble content conpanies in
their efforts to inpose digital rights managenent on
audi o-vi sual content stored on the phone. The bal ance
of harns - particularly conpetition and consuner
choi ce, environmental considerations and the digital
divide - greatly weighs in favor of this exenption.

First, this is a decision for the
Copyright O fice. In oppositionto their application
for an exenption, the content industry argues that a
court or regul atory agency would first have to outl aw
a carrier's |locking practices as anticonpetitive and
only then would consuners have a right to self-help
t hrough unl ocki ng. W need not prove that carrier
locking is illegal to warrant an exenption for
cust oner unl ocki ng. Custoner unlocking is |egal
regardl ess of whether the carrier's practices are
prohi bited under antitrust |aw, agency regul ati ons or
state consuner protection statutes.

The DMCA is the only reason consuners
arguably cannot engage in the otherwise legitimte
activity of phone unlocking. Evenif courts rule that
carrier locking is unlawful, as they soon may in the

one of the lawsuits that's pending, for exanple, in
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California, the DMCA would still outlaw unl ocki ng and
we would still be here before the Copyright Ofice
seeki ng an exenption. So the response that thisis in
the wong forumis ridiculous. Only the DMCA prevents
unl ocking and only the Copyright Ofice can grant an
exenption to the DMCA

Section 1201 (a) threatens legitimte
unl ocki ng. Nearly all wreless comunications
provi ders use software locks to tie a custoner's
handset to their service network. There are several
nmet hods of |ocking. 1n general, |ocking prevents the
custoner from accessing the copyrighted nobile
firmvare (bootloader and operating system, and
running that firmvare in conjunction with the wirel ess
network of their choosing.

The lock is a technological protection
nmeasure that controls access to a copyrighted work,
i.e., the nmobile firmvare. Therefore, circunventing
that | ock arguably violates Section 1201(a). Now we
recogni ze t hat under t he rul e of Lexmar k
International, Inc. v. Static Control Conponents,
which is at 387 F.3d 522 (6th Cir. 2004), a defendant
in an anti-circunvention case could argue that
unl ocking is not illegal. In Lexmark, the Sixth

Circuit held that circunmventing a secret handshake
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between a toner cartridge and a printer did not
violate the DMCA because the handshake did not
"effectively"” control access to a copyrighted work.
Rat her, the purchase of the printer gave the owner
access to the printer code. Simlarly, under sone
ci rcunst ances, we might find that purchasing a nobile
phone may give the owner access to the firnmnare.

The Copyright Ofice should clarify that
ei t her nobi |l e phone unl ocking is | egal under Lexmark,
or, inthe alternative, grant the exenption. Carity
from the Copyright Ofice, or an exenption, 1is
requi red because, despite the rule of Lexmark, phone
unl ockers have been subject to suit and penalty under
t he DMCA.

Litigation between TracFone and So
Wreless illustrates that Section 1201(a) poses a real
and actual threat to the noninfringing activity of
cell phone unl ocki ng. In TracFone Wreless v. Sol
Wreless Goup, Inc., a small conpany in Florida was
sued for purchasing prepaid wreless handsets,
unl ocking them and then reselling them for use on
other wireless carriers' networks. Count Five of the
conplaint alleged that Sol Wreless violated Section
1201(a) (1) by unl ocking t he handsets. On February 28,

2006, the trial court issued a permanent injunction
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agai nst Sol Wrel ess preventing themfrom"engagi ng in
the alteration or unlocking of any TracFone phones."
This outcone illustrates that, even after Lexmark

Section 1201(a) poses an actual harm to phone
unl ocki ng. This also disposes of the content
industry's objection that the problem with phone
unl ocki ng and the DMCA i s specul ati ve.

All of the relevant statutory factors
support granting this exenption. First, the vast
maj ority of current and future nobil e customers cannot
unl ock their phones w thout circunvention. Ni nety-
five percent of new subscribers have a choice of only
four nationwide carriers, all of whom l|ock the
handsets they sell.

Second, allowing custonmers to change
net wor ks has no adverse effect on the market val ue of
firmvare. Customers buy firmwvare because it operates
t heir phone, not because it has any i ndependent val ue
as a copyrighted work. This is uncontested.

Finally, the bal ance of harns is in favor
of unl ocki ng. We have argued that unlocking hel ps
customers far nore than it hurts wireless carriers,
and t he public has resoundingly agreed. Al the reply
comments filed in response to our requested exenption,

with the sole exception of the content industry's
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reply, were in favor of our exenption, of granting our
exenpti on. The thirteen comrents tell personal
stories about how | ocked phones deprive custoners of
the full value of their purchase. For exanpl e,
M chael Ditnore had to buy a new phone sinply because
two carriers consolidated. Jonathan Butler's phone
and Bluetooth accessories are now just "expensive
paperwei ghts." Everett Vinzant | ost $1200 because hi s
carrier wouldn't unlock his phone.

Unl ocking allows custonmers to use the
wi rel ess products they have already purchased, and
hel ps custonmers to choose anbng conpeting service
providers. This is precisely the kind of conpetition
that is consonant with U. S. tel ecommuni cations policy.
Wrel ess providers nmay cl ai mthey need software | ocks
because they subsidize the price of the handset and
they want to make up the difference be ensuring that
the customer uses the carrier's service. However,
| egally enforceable service contracts provide for a
m ni mum nonthly fee and for hefty early term nation
penal ti es. These contracts ensure that carriers
receive the benefit of the subsidy that they provide.

The environnment benefits from unl ocking
because nore handsets can be sold on a secondary

mar ket and that neans less toxic chemcals end up in
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landfills, incinerators and groundwater. As our
witten comments show, the proliferation of second-
hand handsets will help address the digital divide
probl em particularly in devel opi ng nations.

Most inportantly, there is no evidence
that phone unlocking threatens the rights of the
content industry. Increasingly custoners use handsets
for accessing, storing, wusing, not to nention
creating, copyrighted works. The exenption we are
requesting is narrowy drawm. W are asking for an
exenption that would only allow an individual to
circunvent a TPM (technol ogi cal protection measure)
that control s access to the software t hat operates t he
phone that connects that phone to a carrier's network
and enables it to work. This exenption does not all ow
circunvention of TPMs that control access to
audi ovi sual material stored on a handset.

Granting an exenption for circunventing a
process that allows a consunmer to access the nobile
phone firmvare does not necessarily open the door to
ci rcunvention of a process that controls access to or
copyi ng of audi o-vi sual works. The content industry's
reply comments finesse this by saying that a nobile
device's functions of accessing, receiving, playing

back, storing and copying copyright materials may be
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controlled by the sane prograns that connect the user
to the dial tone provided by a particul ar network.
But the content industry knows how it protects its
wor ks on nobile phones and it provides no evidence
that the protection is or nmust be controlled by the
same firmvare that operates the phone on the network
of the custoner's choosing.

Modern cel | phones are built |ike ordinary
per sonal conputers. Cell phones generally have a
processor, a bootloader that starts the operating
system an operating system a set of applications and
data files. The way these |ayers interact in nobile
phones differs, not just fromthe carrier to carrier,
but from nodel to nodel. Because phones have
different chips, different operating systens and
different configurations, it is very difficult to
generalize as to what is true about nobile phone
architecture.

Publ i cly avail abl e docunent s about nobile
phone technol ogy show that DRM and content playback
happens at a different |ayer than [ ocking. For
exanple, the Open Mobile Alliance is a consortium of
t echnol ogy conpanies, including content providers,
which is pronoting an open digital rights managenent

standard. The OVA standard is used by a significant
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percentage of the nobile device narket. The QOVA
architecture places DRM functionality at a different
| ayer than Service Provider functionality. And | have
a picture which I have as an exhibit to my testinony
which I'Il give you. But | also have it available to
put on a screen if we have the technol ogical
capability to do that. |'mal nost done. So maybe we
can do that in a nonent. But this proves that DRMis
not necessarily entwined with "accessing a dial tone."
These are different functionalities.

Different nobile devices will deal wth
DRM and servi ce provision functions differently. Even
if some carriers may currently place DRMt echnol ogy at
the firmvare |ayer, the OVA standard, for exanple
does not require this architecture for DRMto work.
The content industry, in collaboration with the
carriers and manuf acturers, can sinply choose to store
the keys to DRMed audi ovi sual nmaterial el sewhere, as
is currently the case with many of the handsets on the
mar ket .

In conclusion, this application for an
exenption should be granted. Menbers of the public
have witten to the Copyright Ofice asking that the
right to unlock their phones be returned to them

Unl ocki ng pronotes conpetition, environnentalism and
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social equality. At the sane tinme, there is no
evidence that unlocking encourages or enables
i nfringement. The Copyright Ofice should renove the
only legal barrier to this noninfringing, socially
benefi ci al conduct, by either indicating that
unl ocking is not illegal under Lexmark or by granting
t he exenption. Thank you.

REG STER PETERS: Thank you.

M5. GRANI CK: If you would like, | can
hand out ny exhibits now or after M. Mtalitz
testifies, as you w sh.

(Di scussion off m crophone.)

(Ms. Granick distributes exhibit.)

MR. METALI TZ: Thank you very much. |'m
Steve Metalitz and as you noted in your opening
statenent, |I'm here on behalf of 14 organi zations in
t he copyright industry that joined together as joint
reply commentors in this proceedi ng and we appreci ate
very much the opportunity to provi de sonme perspectives
t oday.

| should say at the outset that our
organi zati ons are not nobile carriers or providers of
wirel ess services for the nost part, in fact, entirely
and I'mnot here to defend the policies of particular

carriers or the rul es that they i npose about unl ocki ng
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their phones or the vertical integration of the
provi sion of the wireless service with the provision
of the equi pnment used to access wirel ess services and
many of the argunments that Ms. Granick has nade |
think quite forcefully, | don't have an quarrel with

|"mcertainly not here to argue that it is not bad for
the environnment. The status quo is not bad for the
environment and doesn't have sone of the other
potentially anti-conpetitive inpacts that she's set
forth in her testinony and in her subm ssions.

But | do think that from our perspective
there is a serious gquestion about whet her the position
she is taking is in the correct forum | certainly
got the inpression fromthe subm ssion that this has
been raised to the FCC and that certainly would seem
to be an appropriate place to cone to a nore gl obal
sol ution of some of the problens that are set forth in
the conments, in the reply cooments, that we' ve heard

agai n this norning.

So again, |I'm not here on behalf of
wireless carriers. Nor am | really capable of
defending their policies. So I'll just nove on from
t here.

| think 1 found the reply coments
interesting here because | think they present a
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slightly different picture than the Wreless Alliance
presented in its initial coments. W see in the
reply conmrents that the situationisn't quite as bl ack
and white as the initial comments suggested. There
are carriers according to the reply conments who do
allow unlocking of their phones. T-Mobil e was
nmentioned and that carrier again according to the
reply conments has sone policies onthis question that
some peopl e were concerned about, but it did appear,
for exanple, fromM. Wisenman's reply conment and M.
Khaw s reply coment that these policies do allow
unl ocki ng or provide unl ocki ng of the phones in order
to make the kinds of changes that many of these
conmentors want to make.

M. Khaw s concern was t hat he shoul d have
been notified of what the policy was and that it had
a 90 day waiting period and that certainly nay be a
valid consuner protection conplaint. But the point
|"mmaking is that it does appear that conpetitionis
bringing at |east sone changes to this marketpl ace
that may reduce the equities on the side of action by
the Copyright Ofice in this case.

M. Wiseman's conment al so suggested to
me, his reply conment, that there are other ways to

deal with this problem You can buy phones i n Europe
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that work in the United States and that are unl ockabl e
in which the SIM card can be swapped out. So that
potentially is another neans of achieving the goal
that some of the reply commentors want to achi eve.

O her reply comrents, | think, present the
pi cture of people having to make some choices in the
mar ket pl ace about which features they want. Did M.
Butl er who is one of the reply comentors want a phone
that was Bl uetooth capable or did he want to pay the
| onest rates that were avail able? M. Hoof nagl e
apparently coul d have bought an unbranded and unl ocked
devi ce and chose not to because the other device had
ot her features that he wanted.

These are real |y market pl ace i ssues whi ch
| assune woul d best have mar ket pl ace sol uti ons and of
course, the entity for regulating or enpowering the
mar ket in these services is not the Copyright Ofice.
It's probably the FCC or perhaps antitrust
aut horities.

So | think looking at the full picture,
there is also some sense that some of what is
notivating the reply conmmentors i s i nconveni ences t hat
t hey encountered. There's one reply coment regardi ng
research. | don't have his nane at hand here, but

can get that for you. But there's one reply conment
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i nvol vi ng research and devel opnment of applications to
work on the nobile platformand there the carrier does
provi de unl ocked phones for devel opmental purposes.
The researchers accidentally | ocked it again and had
a lot of difficulty getting another one. | can
understand their frustration, but again, | think this
falls nore into the inconveni ence category.

So if we look at this full picture, it
starts toresenble alittle bit nore sone of the other
instances that are famliar to the Copyright Ofice
panelists in which there are alternative ways
avai |l abl e for consuners to achi eve the objective that
they want. The Ofice held in the past that buying
a product that's intended perhaps for another
geographic market and bringing it into the United
States is a viable way to achieve this if your
paramount goal is to have this capability. | would
just urge that all those reply coments be taken into
account and the whol e record be taken into account as
the Copyright Ofice | ooks at this issue.

Wth regard to TracFone case, obviously
when we said that in our reply comrents that there was
no evidence in the record that anyone other than the
petitioners had ever stated that this was a violation

or could be a violation of 1201, we were unaware of
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the TracFone case. W learned of it fromthe reply
comments of the Wreless Alliance and of course, our
statenent in our reply coments was incorrect in that
regard. It did appear as one of many counts in a
conpl ai nt brought by TracFone agai nst Sol Wreless.

That case has been ended. A permanent
injunction has been entered apparently wth the
consent or at least with no opposition from the
def endant . | have to assume this wthout having
delved too deeply into it because the entry of a
per manent injunction before any evidence is taken two
nmonths after the conplaint is filed ordinarily would
not happen, | would think, over the objection of the
def endant who's conpetently represented by counsel.
So the case in any case, the injunction, has been
ent er ed.

There is no provision in the injunction
that refers to Section 1201. There is a provision in
the injunction that enjoins the defendants from
facilitating any unlocking of phones which | guess
could cover the 1201 count in that case.
I nterestingly, the same i njunction has been entered in
a conpani on case brought by Noki a Corporation agai nst
Sol Wreless and the ot her defendants. That case did

not have any count in it regarding Section 1201 and
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yet an identical injunction was entered. | think the
wording is "facilitating or in any way assi sting ot her
persons or entities that the Sol Wreless knew or
should have known were engaged in altering or
unl ocki ng any new Nokia w rel ess phone" and then the
wordi ng in the TracFone injunction is the sane except
it's "altering or unlocking any TracFone phone..."

| think if you |look at this case, it was
essentially a trademark case, and at |east according
tothe recitation in the conplaint which, I would note
that the defendants did deny the allegations of the
conplaint, thisreally was primarily a trademark case
in which people were selling these TracFone phones
after having bought them off the shelf at Wl Mart.
They were altering themso that they could be used on
ot her networks besides the TracFone prepaid network
and selling them as TracFone phones.

So the gist of the case was a trademark
case. |It's true that there were two 1201 counts in
the conplaint, but there was never any decision on
themand there's no reflection in the injunction that
the court was ruling on the nerits of that and as |
said, it certainly appears fromthe circunstances t hat
the injunctions were entered in both cases wthout

opposi tion, substantive opposi tion, from the
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def endant s.

| don't know quite where that |eaves us.
It does obviously show that our statenment that no one
had ever clained that this was a 1201 violation was
not correct. | don't think it provides very nmuch
evidence that this is a 1201 violation and certainly
it doesn't provide any support for the argunment that
any court has found that it is a Section 1201
vi ol ati on.

| just make two additional points. Oneis
| think the TracFone litigation does give us alittle
nore insight on the argunent that the submtters make
that the uses that they would wish to nake of the
firmvare are inherently noninfringing particularly
under Section 117 and | think they cite the Aynes v.
Bonel i and other Section 117 cases. | think those
may be alittle bit different than the facts fromwhat
people are trying to do when they unlock their cel
phones. In Aynes v. Bonelli, the basis for the
court's conclusion that Section 117 applies is that
t he buyers shoul d be abl e to adapt a purchased program
for use on the buyer's conputer because without
nodi fications the program may work inproperly if at
all.

It seens to ne that in this case the
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software is working fine. It's working to do what it
was originally intended to do which was connect you to
the network of one wireless carrier. It isn't doing
some other things, but | don't think it could be
argued that the program doesn't work properly or
doesn't work at all.

Al so the allegation in the TracFone case,
was not that sinply the software had been altered but
that the software installed by TracFone had been
erased and del eted and other software | oaded into the
phone. Again, that may not be infringing, but it also
isn't a Section 117 situation where you' re adapting
software. To erase and delete it to me doesn't nean
that you' re adapting it. So |I don't know the facts.
Al'l I know in the TracFone case are the facts that
were all eged and there was never a trial in that case
and as | said, the defendant denied the all egations of
the conplaint. But | would just suggest that perhaps
the fit between Section 117 and the uses that the
subnmitters and those that they represent wi sh to make
may not be a perfect fit.

Finally, on the point of this spillover
effect if you will of this proposed exenption on
digital rights managenent and other technol ogical

protection neasures for copyrighted material, the
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poi nt that we would wi sh to enphasize is that at this
poi nt the services provided through a wrel ess phone
are by no neans limted to a dial tone, of course, and
infact in their econom c significance, the access to
copyrighted material may be t he nost i nportant part of
the transaction. | think Ms. Granick is correct that
there may be no technological inperative that
perm ssion for accessing the dial tone and for
accessing copyrighted material be | ocated in the sane
| ayer of the software and | suspect she is much nore
expert than | amin what the actual practices of sone
of these carriers are. As | will enphasize again, we
don't represent the carriers.

So I wll look at her exhibit wth
interest there, but I'mprepared to concede that there
are probably ways to make sure that this is not, that
the perm ssions structure is not tightly integrated.
On the other hand, there may wel | be situations which
t he perm ssions structureistightly integrated and in
that case, granting this exenption could well have a
much greater effect than allowi ng people sinply to
change their dial tone from T-Mbile to AT&T or to
what ever ot her conpanies are in the market today.

| just conclude by saying that | think the

overall inpression that | got from the subm ssion
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fromthe reply comments, from the testinony today,
really that thisis only a very small part of a |l arger
pi cture. There are many concerns about all eged
anticonpetitive practices inthis industry and | think
there are sonme fora where those concerns could be
conpr ehensi vel y addressed.

Whet her the Copyright O fice should get
into the gane here really depends first of all on an
assessnent of what alternatives are available to
people in the situation that M. G anick describes
It depends on a realistic assessnment of the narket
which as | indicated seems to be noving toward

al l owi ng nore of this unl ocking and providing people

with these alternatives and finally, | think it has to
t ake into account t he pot enti al uni nt ended
consequences.

And | certainly take Ms. Granick at her
word that the intent of the proposal here is not to
unlock the DRM that is protecting content that's
accessi ble through a nobile phone. But | think the
Ofice has to be quite aware of what those
consequences, while unintended, m ght be. Thank you
very much. |'mpleased to try to answer any questions
you m ght have.

REG STER PETERS: Thank you. Ms. G ani ck,
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do you at this point want to refute in any way or say
anything with regard to what M. Metalitz just said?

M5. GRANI CK: Thank you. Yes. On the
i ssue of the availability to consuners of alternative
neans, the allegation here is that custoners could
sinply go to their wireless carrier and have their
phone unlocked and | think that the stories that
peopl e who wote in in support of our comrents tell
show that that process is extrenely difficult and
ti me-consuning and burdensonme when and if it's
possi ble at all.

| also want to point our attention to
several lawsuits that have been filled against the
maj or carriers including AT&T, T-Mobile and G ngul ar
inCaliforniaspecifically, but | knowthat there have
been other antitrust-based | awsuits in other parts of
the country saying that these conpani es secretly | ock
their phones and refuse to unlock their phones for
custoners. So the idea that custoners can easily go
to their carrier and have their phone unlocked is
belied by both the reply coments and by the
al l egations in several pending class action |awsuits
agai nst the major carriers.

Additionally, | think what we're seeing

with the TracFone case and now that that's been
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settled in a way that -- well, in the TracFone case,
one of the terns of the final injunction, the
permanent injunction, is that Sol Wreless will not

unl ock handsets anynore and t he Noki a case didn't have
that claimin it because Nokia didn't own t he handset.
TracFone owned the handset and that's why the Nokia
suit didn't have that. But they were joint |awsuits
t hat were consolidated and brought about the same set
of facts. So they have the sane permanent injunction
ent er ed.

My point is with that lawsuit on the
books, cell phone conpanies/carriers who are using
this technique in order to capture custonmers will know
that they can use Section 1201 agai nst customers who
are wayward and wi |l know t hat the Copyright [aw will
back them up in this effort even if state consuner
protection laws or antitrust laws don't. So this
gives the carriers not just the practical ability to
| ock their phones but a | egal tool and a | egal reason
not to unlock when custoners cone calling.

REG STER PETERS: Thank you. Before we go
to our questions, Steve, do you have anyt hi ng you want
to say in response to what Ms. G ani ck sai d?

MR. METALITZ: | would be glad to submt

if they're not in the record already the injunctions
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that were entered in the Nokia and TracFone cases.
They don't constitute, there's nothing in there that
constitutes any type of finding that 1201(a) was
vi ol at ed. There's a recitation in the TracFone
injunction that this was alleged. There is no such
recitation in the Nokia injunction because it wasn't
alleged. And then the injunctions just nove on to
what the defendants are not going to do and what
they're not going to do is engage in the alteration or
unl ocking of any, |I'mlooking at the TracFone phone
one here, any TracFone phones or "facilitating or in
any way assi sting other persons or entities to engage
in the altering or unlocking."

But both cases alleged that this activity
was in violation of several federal laws and state
laws in Florida and there's no way | don't think you
can draw from the injunction any conclusion about
which, if any, of those | aws was violated. So | don't
know what signal it sends. But | don't think it would
be rmuch of a basis for anyone to claimthat there's
been a decision on 1201 i ssue.

REG STER PETERS: Ckay. Thank you. The
order that we're going to go in is Rob Kusanic to ny
i mrediate left is going to go first and David, and

then I'm taking the prerogative of going last, and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30

then Jule and then if there's anything left, "1l
participate. But let's start with you, Rob.

LEGAL ADVI SOR KASUNI C. Just getting back
to the question of choice, isn't it true that it seens
fromthe statenents that we've gotten that T-Mbbile
will allow switching of carriers? Is that your
under st andi ng al though there may be sone delays in
certain situations where | think one of the reply
comments said that there was a policy of a waiting
period for a certain nunmber of days, but that they
will swtch?

M5. GRANI CK: My reading of the reply
comments in conjunctionwith the awsuit fil ed agai nst
T-Mobil e i n Al aneda County which | have attached to ny
testinmony as Exhibit E, | believe, is that T-Mobile,
|"m sorry, it's F, lies to its customers about the
fact that it locks its phones, inforns themthat the
phones are not conpatible with other networks even
t hough they are except for unl ocking and conti nues to
give custoners the run-around if custonmers approach
themto unl ock their phones.

The peopl e who fol |l owthe Copyright Ofice
proceedi ngs and who take the tinme to wite in reply
corments are probably anong the nost savvy of

custoners of wi rel ess communi cati ons and the fact that
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t hese people were able to repeatedly call and hunt
down soneone at T-Mobil e who gave themthe right story
and finally allowed themto unlock their phone does
not nean that this is a viable real option for nost of
the custoners, particularly in light of the
anticonpetitive and unfair conpetition practices of
t he conpany.

LEGAL ADVI SOR KASUNIC: G ven that there
are these conpl aints about it, aren't we likely to see
some ki nd of a market response to this given that and
certainly these are just conplaints? So we can only
take that at face value and we haven't heard a fina
conclusion and the other side of the story to that.
But isn't there a likelihood that we woul d see mar ket
corrections where there is at |east sonme choice for
consunmers now that there's sone indication that T-
Mobile, that's one of the four carriers?

M5. GRANI CK: T-Mbbile, G ngular, Verizon
and Sprint are the four major carriers and | think
that the inclination is going to be exactly the
opposite from what you suggested. It mght be.
Ni nety-five percent of Anmerican custonmers only have a
choice of one of those four conpanies, all of whom
| ock their phones and all of whom have a history of

refusing to unl ock phones for custonmers. Once they
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realize that this has gotten the inprimatur fromthe
Copyright Ofice and from the court in Florida,
they're going to continue to do so and as
consolidations happen in the wreless industry,
there's really no reason for any of these four
conpani es to change their practices. The nmarket is
captured and there is not space for new entrance
because the spectrumis sold. So | don't think that
there is going to be any market pressure.

Most peopl e when they go to get their cel
phone don't think about this. Wen | bought ny cel
phone, | certainly didn't think that | was going to be
able touse it on a different network. | thought what
| think nobst consumers think which is this is ny

Veri zon phone and it works on Verizon and when |

switch or if I switch, I"mgoing to have to throw out
t he phone.

| don't think custoners know. The
conpanies don't tell them There 1is not any

information out there and basically, the conpanies
tell themquite the opposite and it's worked very wel |
for them So market pressure requires an educated
popul ace and a lot of demand and nostly people are
t hi nki ng about keepi ng their phone nunber and getting

something that works both at their home and their
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of fice and they're not informed enough about this to
know that there's a problemuntil they encounter it.
In all of the reply comrents, every single one of
t hese people was surprised when they found out that
t heir phones were |l ocked and | think that's the real
reason there won't be a market demand.

LEGAL ADVI SOR KASUNI C:  You had nenti oned
that the only thing preventing consuners from doing
this is the DMCA To what extent are contractua
provisions in place in virtually all of these
situations where consuners purchase their phones?

M5. GRANICK: |'ve | ooked at the consuner
contracts for these conpanies and the contracts
require nmonthly mninumfees for a certain period of
time and provide for a hefty term nation fee. But the
contracts don't say that you are only allowed to use
your device on our network. For exanple, if | wanted
to take ny Verizon phone with me or let's say | had a
phone that worked in Europe and | was going to go to
Europe, | would still be contractually obligated to
pay my service provider the nonthly fee every nonth
but | could also use it in Europe. Let's say it was
Verizon. Verizon doesn't operate in Europe. | have
ny phone for the two nonths |I'm going to be over

there. Verizon is still getting nmy nonthly paynent,
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but 1'"mable to still use it with a different carrier
and pay that other carrier in addition and keep ny
devi ce.

And that's the way people want to use, so
that travel ers want to use cell phone unl ocki ng, and
that's totally fine under t hese contracts.
Addi tionally, once the contract expires, people need
to be able to unlock their phones if they want to take
it to newnetwork or if they want to, as the Wrel ess
Al l i ance does, recycle them and nmake these phones a
desirable comodity on the second hand market.

LEGAL ADVI SOR KASUNI C. So is it your
under st andi ng t hat none of the contractual provisions
relate at all to any of the software on the phones?
Part of the question then is to what extent is the
pur chaser of a phone the owner of the software inside
the phone or on the other hand, is there any
indication that the purchaser is a |licensee of that
software which would then potentially renove the
Section 117 rel ati onshi p?

M5. GRANICK: |I'm not aware of anything
t hat says that the purchaser of the phone has any ki nd
of limtations as you' re suggesting on the phone. So
|*"'m not aware of that, but | can look into that. |

don't think that this needs to cone in under Section
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117 in order for it to be noninfringing because
basically what custonmers who want to unlock their
phones are doing are sinply programm ng their phones
so that it works on a different network. This does
not inpact any of the exclusive rights of the
copyright owner because there is no copy and there's
no distribution. They are sinply progranm ng as the
software i s designed to be programed.

LEGAL ADVI SOR KASUNI C: Then that's a
guestion that I'm having a lot of trouble with is
exactly if you could try and wal k me through to the
extent that you can. You've nentioned four different
types of | ocking systens i n your conment, the SPC, the
SOC | ocki ng, band order | ocking and SIMIocking. |I'm
havi ng troubl e cl early under standi ng i n each case what
t he underlyi ng copyright work that's bei ng protected.
| get the sense that it's an operating systemthat's
in firmmare within these phones.

But if you can be as specific as possible
about what the work is and then to what extent each
one of these different |ocking systens is actually
limting access to that copyrighted work as opposed to
just unl ocking access to a network. That woul d be
very hel pful

MS. GRANI CK: The firmmvare, what |'m
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calling the firmvare, is the bootloader and the
operating system on the phone which is the prograns
t hat the phone needs in order to run on a network and
the way that |ocking access is that or the way that
unl ocking access is the firmvare is that when you
unl ock the phone it allows those programs to run. So
by accessing, | nean using the program

There are basically four different kinds
of locking and as | said with the cell phone
architecture, the way that cell phones are built
differs not just from carrier to carrier but from
nodel to nodel. But there are basically these four
types and what the |ocks do is they prevent one type
of lock. SPC I ocking and al so SOC | ocki ng prevent the
custoner from inputting a code into the phone that
tells the phone it's okay to operate on a different
network. So the phone needs to be told this network
is, that the | ock prevents this phone from operating
on any other network and in order to operate on a
di fferent network, that code, you have to input that
code.

More specifically for SPC |ocking, you
can't tell your phone point to Sprint instead of
Veri zon unless you put in the SPC code. That's how

you tell the phone it's okay and if you don't put in
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that code and tell the phone it's okay, then the phone
will not run.

So SOC | ocking, it's simlar, but
basically the carrier requires a code in the handset
to match a code sent over the carrier network and you
can change the code in your handset to match a
different provider's network code and then that will
all ow the phone firmvare to work to run.

Band order lockingis abit different. It
basically restricts the frequencies on which the
handset will operate. If you change the | ocking, then
the phone can operate on all of the wreless
frequenci es, but you need to do that. |If you don't do
that, then the phone won't run.

And SIM Il ocking is basically a handshake
between a little card that you insert into the body of
t he phone and the firmvare on t he phone. The firmare
asks the card "Are you ny Verizon card" and if the
card says "No," then again the phone won't run. You
are not accessing the firmvare. The firmvare won't
go.

LEGAL ADVI SOR KASUNI C:  Just to think of
this in the context of sone other cases that have
| ooked at issues with the difference between running

a program and bei ng able to perhaps view the conputer
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program this is firmvare. |s there any way to view
of the code of this programeven though you m ght not
be able to make it run?

M5. GRANICK: M research indicates that
that differs from phone to phone. There are sone
phones whi ch you coul d get to dunp the code off of the
phone i nto a readabl e fornat and there are sone phones
that encrypt that or that have that as cl osed code.
That's not readable and it depends on the phone.

LEGAL ADVI SOR KASUNI C Have you
considered at all whether Section 1201(f) could be
applicable at all to this situation where an
i ndependently created, where there was reverse
engi neering of this in order to create an i ndependent
conmput er program that would allow you then to have
this operating system interoperate wth another
net wor k?

M5. GRANI CK: |'ve considered it and |
think that Section (f) is entirely different and
doesn't contenplate this thing at all because this
isn't about reverse engineering and it's not about
interoperability. It's about allow ng the phone to
operate as it already is designed to operate on any
network that runs on the standard. [It's sinply about

bei ng abl e to programthe phone so that it can go from
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network to network.

So let ne see if | can rephrase.
Custonmers aren't reverse engineering to create
i ndependent prograns that will nodify the phone or
that they store on the phone. All that custoners are
trying to do when they unlock is to be allowed to
programtheir phone to operate on a different network
and the phone is already enabled to operate on these
different networks. It doesn't need any nore software
or anything special.

Any CDVA phone will operate on any CDVA
net wor k. Any GSM phone wll operate on any GSM
network. The only reason it doesn't is because the
carrier has locked it. So it's entirely different
from Section (f).

LEGAL ADVI SOR KASUNI C. Have you t hought
about this at all?

MR. METALI TZ: About the applicability of

1201(f)?

LEGAL ADVI SOCR KASUNI C:  Yes.

MR METALI TZ: No, | haven't |ooked at
t hat .

LEGAL ADVI SOR KASUNI C: Ckay. Last
guesti on. What benefit do you think that -- 1In

| ooking at some of the reply conmments it seened that
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nost people were looking for help el sewhere to get
themto do what they wanted to do. Wat benefit do
you think an exenption would actually serve these
individuals in a situation where they would have the
ability to circunvent but they would not through the
exenption, unlike for instance sonething |ike 1201(f)
t hat also affects the trafficking provisions
potentially, this would not offer any opportunity for
sormeone to cone along with a service or to traffic in
a device that would allow these consuners to affect
this change? So what benefit would you see for the
exenption?

M5. GRANICK: It would certainly help, for
exanple, nmy client, the Wreless Alliance, which gets
tons of used cell phones and wants to basically erase
the software off of that and either install new
software or to unl ock the phones and | eave the current
software on. So ny client, the Wreless Alliance, has
t he capability of doing what Sol Wreless did whichis
total ly refurbishing the phones and st opping themfrom
them being on a different network. But they can't do
it because of this provision.

Simlarly, | think individuals would be
able to do this by either guessing the code or by

cal cul ating what the unlocked code is. Many of the
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unl ocked codes are based on the kind of hardwred
nunmber that's associated with the handset. | believe
it's called an ESN nunber or an EI N nunber and | think
consuners who can find the EIN nunber by | ooking at
the hardware of the phone and can calculate the
unl ocked codes fromthat. So it would help Wrel ess
Al'liance and it would hel p consuners as well.

LEGAL ADVI SOR KASUNI C: Steve, did you
have a comrent on that? Do you think that the erasing
of the software is sonething that's inplicated by
prohi bition on circunvention?

MR. METALI TZ: | guess the question is
whether it's an infringement to erase it which | guess
it isn't. Wat seens to be involved in at |east the
first three of the technologies that the initial
coment describes, the first three circunvent
techniques, if you wll, 1is reprogrammng the
firmvare, naking it do sonmething that it wasn't able
to do prior to the circunvention and subsequent
actions and it seens to nme if that is not infringing
it has to be because of Section 117 which gives you a
right to nake an adaption of the software.

And then | think your question about
whet her the person doing this is in fact the owner of

the copy or sinply a licensee is on point. | don't
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have any i dea what the contracts say in this case, but
| guess you would have to look at that. | think the
SIMlocking a little different, but at |least for the
first three, it strikes ne that this is preparation of
an adaptation. So it's noninfringing character |
think would rise or fall based on whether 117 covers
it.

M5. GRANICK: | think that that's a bit of
a msunderstanding of those first three types of
unl ocking and let me try to explain it again. This is
no nore a reprogramm ng of the firmnare than asking ny
TeVo to record Desperate Housew ves instead of The
Daily Show as reprogranming nmy TV. All it's doing is
indicating to the software that this is ny preferred
channel as opposed to this.

The phone cones programmed to connect to
any CDVA network, any GSM network. The carrier says,
"You'll only get ne. You're only going to get

Veri zon" and what | want to do as the consuner is say

“I"d also like to get Sprint" or "I'd also Iike to get
T-Mobile." Soit's not reprogranmm ng the software in
the way that |1'm naking an adaptation of the
underlying code. |I'msinply instructing the code the

way the code is designed to be instructed.

LEGAL ADVI SOR KASUN C: So it's al nost
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like a filter in a sense that you have this capacity
to see the whole thing and you're being limted to a
certain spectrumin sonme case.

M5. GRANI CK: Exactly.

LEGAL ADVI SOR KASUNI C.  Thank you

REG STER PETERS: Your turn.

GENERAL COUNSEL CARSON: Thank you. This
may be asking you to repeat what you' ve al ready said,
but | just want to make sure it's clear in nmy mnd.
Goi ng back to the basics, Section 1201(a)(1) says "No
person shall circunvent a technol ogi cal neasure that
effectively controls access to work protected under
this title or a copyrighted work." So | want to nmake
sure | understand. Wat is the copyrighted work to
whi ch access is being controlled here?

M5. GRAN CK: It is the bootl oader
operating systemand t he progranms which tell the phone
to run.

GENERAL COUNSEL CARSON. Ckay, and you've
nmenti oned four different devices, or device mght be
the wong word, four different nmethods that | gather
woul d be the technol ogi cal nmeasures that effectively
control access to that.

M5. GRANICK: Correct.

GENERAL COUNSEL CARSON: The one that |
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wasn't sure | followed within this schene, naybe you
can just elaborate, is in what respect is the band
order locking. Fromthe description, it didn't quite
beconme clear to me how that actually was an access
control, but maybe you can clarify.

M5. GRANI CK: | can -- Basically, the
phone will not, the phone is told only to connect to
a specific frequency which correlates to the carrier.
So ny phone says connect only to Verizon and | can't
make my phone run on any other frequency. So | can't
access that code that makes the phone run with any
ot her frequency.

GENERAL COUNSEL CARSON: | think I follow
One of the, | think, perhaps the prinmary concern you
have, M. Metalitz, you're not terribly concerned
about the wireless carriers. You' re concerned about
t he copyright owners whose interest you do represent
and the fact that a lot of their content now resides
on cellular phones and the fact that it's possible
t hat these sane operating systens that control access
to t el ecommuni cati ons networ ks al so may control access
to the works of your clients. But that's your main
concern | gather.

MR. METALI TZ: Yes, we're concerned about

that, what m ght be the inpact.
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GENERAL COUNSEL CARSON: Let me ask then

bot h of you whether it woul d be of assistance to nmaybe
narrow the scope of what's being proposed here like
whet her thi s makes you any happi er, whet her this rmakes
you any unhappier. But if we said "Conputer prograns
in the formof firmvare," and | guess one question
would be is it always firmvare, if it is that's safe
| suppose, "that enable wirel ess tel econmunications
handsets to connect to a wreless comunication
net wor k. "

Let ne start with you, M. Metalitz, and
"1l repeat it just to make sure you get it. But the
guestion would be would that allay your concerns and
agai n "Conputer prograns in the formof firmvare that
enable wreless telecommunications' handsets to
connect to a wireless comuni cati on network."

MR. METALITZ: It certainly would if the
word "sol ely" were placed before "enable." | think
we' re concerned about software that may have nultiple
capabilities, one of which is to give you the dia
tone and another of whichis tointegrate it into that
is that capability to access all this other material .
So certainly if it were solely to enable that, then |
t hi nk t he concern we have about the inpact of this on

access to unrel at ed vi deo ganes and nusi ¢ and so forth

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46

woul d be al |l ayed.

GENERAL COUNSEL CARSON: |s there any
reason to believe that there exists firmware that
exists solely to enable that kind of access?

MR.  METALI TZ: There my be. Ther e
certainly was in the past because at one point, al
t hat your phone would do is get you a dial tone and it
may well be that you can disaggregate the function
that gets you the dial tone now from the other
functi ons. In that case, something that's
circunvented to get to that function to allow you to
make the changes, the reprogramm ng, that would Ms.
Granick describes with regard to that function, |
think it states a class that can be defined.

CENERAL COUNSEL CARSON: But | would
i mgi ne that a Verizon or a Sprint or a T-Mobile m ght
wel | decide i f we had such an exenption then |' mgoi ng
to make pretty darn sure that ny firmvare doesn't work
that way and that it controls both so that |I' moutside
the scope of the exenption and then we have a
nmeani ngl ess exenpti on. Wuldn't that be a likely
scenari 0o?

MR. METALITZ: It would | suppose and t hat
is exactly the kind, | would think that's exactly the

kind of issue that an agency like the FCC or an

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

47

antitrust authority would be concerned with as to
whet her they' re bundling the service that is regul ated
by the FCC. Well, | hesitate to assert what is or
isn't regulated by the FCC, but clearly they have a
different role to play with regard to the dial tone
than t hey have with regard to access to all this other
mat erial and it woul d certainly make sense for the FCC
to tell the wireless carriers what you can or can't
do, what's your freedomof action in this area.

| agree with you that there could be ways
for awireless carrier to get around this and make it
| ess useful to those of Ms. Granick's clients who have
the capability to actually perform the after
ci rcunvention as M. Kasunic enphasized. That's al
that this proceeding is about.

GENERAL COUNSEL CARSON: But then if, of
course, Ms. Granick's clients got the exenption they
want ed, woul dn't that be a pretty strong i ncentive for
the wireless conpanies to segregate out those two
functions?

MR. METALITZ: It certainly would becone,
| assume it would become a contractual issue, a
licensing issue, between content providers and
wireless carriers as to how that was nanaged because

t he content providers woul d want to have sonme security
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about how access to their material was managed.

GENERAL COUNSEL CARSON: So | et me repeat
what ny | anguage is to you, Ms. G anick, and get your
reaction. "Conputer programs in the formof firmare
t hat enable w rel ess tel econmuni cati ons' handsets to
connect to a w rel ess communication network." Wuld
that do it for you?

M5. GRANICK: Yes, it would. | don't know
the answer first to the question of whether this
al ways conmes in the formof firmare.

GENERAL COUNSEL CARSON:  Ckay.

M5. GRANICK: | believe it does because
think you're flashing the software onto the chip in
t he phone, but I'mnot sure. But we're tal king about
accessi ng conputer prograns that enable the wrel ess
handset to connect to a wreless conmunication
network. | think that does address ny issue.

The problem with including the word
"solely" is exactly as | think you were suggesti ng and
if I can el aborate on that a little bit. If we could
| ook at the | ast exhibit tonmy testinmony, | think this
will show a bit about why it is that "solely" won't
work. So this exhibit is a diagramof the Open Mbile
Alliance's 2.0 client architecture and what it shows

is that there's the operating system for the phone,
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there's a second layer that's the service provider,
interface |l ayer and then there's a third |ayer that's
the DRM engine which on top of that is the fourth
| ayer which is for applications to play nedia and t hen
you have the nedia files as a fifth | ayer.

What this shows is that the current way
that we do i s that nedi a applications and audi o-vi sual
pl ayback is done at a different |ayer than other
functionality of the phone. But ny understanding is
that it is different from phone to phone and that it
i s possible for programmers and desi gners of the phone
architecture to take pi eces of different functions and
include themin the different |ayers.

So, for exanple, if | have DRM that
protects ny audi ovisual work, | need a key to unl ock
it and | can hide that key in a different | ayer of the
phone. So | could hide that key at the platform
system layer, at the interface layer, at the DRM
| ayer, at the application |layer. And sone phones, ny
understanding is that some phones may do that and a
| ot of phones don't. |It's not necessary that that be
true, but it's possible that it be true and that's the
problemwi th the fornmation of "solely"” is that as we
know with conputer prograns and |egislation they

rarely solely do one thing. The point is that even
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once you get access, say, to let's say | hid the DRM
key in ny service provider |ayer, once | get access,
I"'m still not allowed to circunvent the DRM because
this provisionis so narrowy worded it just lets you
access the software that |ets the phone connect to a
net wor k.

CENERAL COUNSEL CARSON: Ckay. M.
Metalitz, do you have a view as t o whet her someone who
does what Ms. Granick's clients want to do is in fact
violating Section 1201(a)(1)~?

MR METALITZ: No, | don't know. | know
t hat now soneone has clai ned that they are and | think
| understand the | ogic behind that claim | think M.
G ani ck' s subm ssi on di scusses sone of the cases that
m ght throw that claiminto sone doubt, but |'m not
sure whet her her reading of those is correct or not.

GENERAL COUNSEL CARSON:  All right. How
about you, Ms. Granick? |s soneone who's doi ng what
your clients want to do violating Section 1201(a)(1)?

M5. GRANICK: | think yes. Under certain
ci rcunstances, it does and | think that the reason why
Lexmark mght not entirely take care of the phone
unl ocking problem is because not every phone wll
allow you to dunp the code and read as the printer

all owed you to read the code. So ny concern is that
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in a subsequent case where soneone nounted a full
defense and said, "I'man unlocker, but I'"'mgoing to
t ake shel ter under the Lexmark rule" that it would be
a highly techni cal design pi ece of the phone, the fact
that the code is not open or not readable that would
make one person guilty of circunventi on and anot her
person not guilty. So this is why | ask in ny
subnmi ssion today that the Copyright Ofice either
indicate that the Lexmark rul e protects all cell phone
unl ocki ng or grant the exenption for the unl ocking.

GENERAL COUNSEL CARSON: Wbul d you agree
with M. Metalitz that's there's not a whole | ot that
we can take away fromthe court's ruling in Florida
that the court ruling didn't even state whether there
was a violation of 1201(a)(1l) and even if you can
infer that fromthe court's ruling? W have no -- W
don't have the reason fromthe court. W don't really
understand why the court did what it did.

M5. GRANICK: | agree that we nay not know
exactly why the court did what it did, but |I totally
di sagree that it neans we don't understand what's
going on here. Wat's going on here is that nmjor
wirel ess conpanies are using Section 1201(a) to go
af ter phone unl ockers successfully and that's what we

need to know and that's why an exenption is required.
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GENERAL COUNSEL CARSON: | n your coment,

you referred to a letter that | think it was one of
your clients had received. |'mnot sure which. In
the coment, you said you had concl uded was all egi ng
a violation of Section 1201(b). Is that accurate?

M5. GRANICK: | had received -- A client
contacted nme and had received a cease-and-desi st
letter from a nmmjor cell phone manufacturer. The
letter clainmed that nmy client was violating the | aw by
circunventing and said this is a violation of the
Copyright law. But the letter did not claimspecific
sections of the Copyright |aw So | as the | awer
t hought about what provisions of copyright |law an
al l egation of circunvention m ght be addressing and
t hat was obviously Section 1201.

GENERAL COUNSEL CARSON:  All right. The
comment refers specifically to 1201(b) though which
sort of puzzled nme. | just wanted sone clarification.
WAs that a typo or were you intending to say 1201(b)?

M5. GRANICK: | think that that's a typo
because the letter did not say a specific section of
1201. The letter sinply said you are circunventing
and by circunventing, you're violating the Copyright
Act and as the lawer for this person, | said this is

a DMCA case. So it was about Section 1201 but not
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specifically indicating Section a or Section b.

CENERAL COUNSEL CARSON: Ckay. And we
understand that the client has chosen not to |et us
have a copy of that letter. Can you understand how we
m ght have some difficulty relying upon your
identification of that |etter as carrying nuch wei ght ?

M5. GRANICK: | don't think | understand
that and this was a discussion that | had had with ny
client about it. His position was that he would like
to |l et sleeping dogs |ie.

GENERAL COUNSEL CARSON:  Ckay.

M5. GRANI CK: The rel evance of the letter
is to show that the Section 1201(a) is a danger to
cell phone unl ockers and | think the Sol Wrel ess case
anply denonstrates that.

GENERAL COUNSEL CARSON:  There was sone
reference to an ongoi ng FCC proceedi ng. Can you give
us any gui dance as to what's happening there? Wat
stage it is?

M5. GRANI CK: No. | don't know what's
going on at the FCC |"m not sure | know what FCC
proceeding to which you' re referring.

CENERAL COUNSEL CARSON: | thought 1'd
seen a reference in the comments. Am | m staken on

t hat ?
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MS. GRANI CK: | had tal ked about how t he

FCC as part of its nunmber portability rul emaki ng had
i ndi cated how inportant conpetition in the wreless
market is to United States telecom policy. But |I'm
not famliar with any actual FCC activity around the
area of unl ocki ng.

GENERAL COUNSEL CARSON: Ckay. | probably
m sread that or msrecalled it anyway. One nonent
pl ease. Al right. You pointed out, M. Ganick
that with your typical cell phone provider, | my be
putting words in your nouth but | think I'm just
rephrasi ng what you said, that the cell phone provider
al ready has a contractual relationship requiring you
to continue service for maybe one year, maybe two
years and so on and that's how they recoup the
di scount fromtheir price at which they're selling you
the cell phone.

M5. GRANICK:  And then sone.

GENERAL COUNSEL CARSON:. Ckay. TracFone,
of course, is a little different as | understand it
fromthe allegations in that at | east the allegations
of the TracFone case were that TracFone actually sells
you the cell phone for less than they paid and the
only way they nake nmoney is if you elect to continue

using their service because there is absolutely no
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m nimum requirenent wth TracFone. That's ny
under st andi ng of the all egations.

| guess a two-part question. (A Is that
your understandi ng of how TracFone works and (B) if
that's the case, isn't there some reason to be nore
concerned that there's at | east one cell phone conpany
t hat doesn't adopt the nodel that the others have and
really does arguably rely upon this device to ensure
that it ultinmately does make its noney back and al so
as a neans of giving customers cell phones at a very
reasonabl e price, but ultimtely nmaki ng enough noney
of f the transaction that it's a nmeani ngful transaction
for TracFone?

M5. GRANICK: | agree that this is what
the TracFone case is about. | do not think that
TracFone is entitled to DMCA anti-circumention
protection for the way they do things because not hi ng
that Sol Wreless did was infringing and the DMCA is
protecting copyrighted works, not people from
protecting and controlling circunvention of DRM and
t echnol ogi cal neasures that control access to
copyrighted works.

Here, the exenption is permtted if it
furthers a public interest and it is noninfringing and

it's not illegal behavior and the sinple fact of
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accessing that firmvare to either reprogram not
reprogram it, to either give it a different
instruction or to erase it is noninfringing. | think
the case itself shows that TracFone doesn't have to
rely on the DMCA because TracFone had other clains
that it could successfully bring agai nst Sol Wrel ess
under both Trademark law and also under Unfair
Conmpetition |aw. So they also could have contract
cl ai ms. So they have a legal renedy that's
appropriate when you have an arguably bad actor I|ike
Sol Wreless that's taking advantage of the TracFone
busi ness nodel to inproperly nake noney off of it.
But this is very different fromthe claim
in the lawsuit of unlocking and what Nokia and or
rather TracFone was able to do was to pile on an
addi ti onal cl ai m because of Section 1201 that really
isn't appropriate for this kind of case. This kind of
case is readily dealt with with other sorts of Unfair
Conpetition law including Trademark and state | aw.
GENERAL COUNSEL CARSON: Final question.
In order for us to reconmend an exenption, we have to
concl ude that persons who are users of works in this
particul ar class of works are being or are likely to
be adversely effected by the whole prohibition in

their ability to make noninfringing uses under this
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title and I think we understand the nature of the use
that you' re suggesting people need to be able to do.
They want to be able to connect to a different
wireless carrier. | think | can assune that you woul d
answer the followi ng question no, which is is that an
infringing use. M. Metalitz, any reason for us to
concl ude that what Ms. Ganick's clients would like to
do is an infringing use?

MR. VETALI TZ: I think it's a
noninfringing --  Again, i f I understand the
technology, it's an noninfringing use only to the
extent that it's covered by Section 117 wth the
possi bl e exception of the SIM card, the fourth

technique. But the other three, it seens to ne are

adaptations and therefore, | don't know whet her that
is a-- 1 think | understand the argunent. | think
she's put it well as to why that (a) isn't an

adaptation and (b) if it is, it falls within the scope
of adaptations that are perm ssible under 117. I

think that determ nes whether that's a noninfringing

use.

GENERAL COUNSEL CARSON: Ckay. Sorry.
"1l have one nore question. M. Ganick, | haven't
had tine to look at all of what you gave us. You

refer to your testinony to publicly-available
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docurnents that show the different |ayers of software
that are used. Have you given us all the docunents
you're aware of or are there others that m ght be
useful for us that you know about ?

M5. GRANI CK: | gave you the docunents
that | thought were understandabl e.

GENERAL COUNSEL CARSON: You nay be
overestimating our abilities already, but all right.

M5. GRANI CK: But they have, the Open
Media Alliance has a website that has many docunents
onit that detail the technical specifications of that
particular standard and ny understanding is that |
bel i eve that nost wirel ess devices currently use that
st andar d. | think that there's another standard
that's pronoted or supported by McroSoft which
doesn't have an open code. So it's proprietary and
don't have docunents that illustrate what it |ooks
like.

But my research and ny discussions with
people who are conputer programmers and who are
digital rights managenent experts is that it differs
fromnodel to nodel, that there's absol utely no reason
why access to the prograns that run the cell phone
have to inplicate DRM techniques, that it nay be

possi bl e that DRM keys are stored in the same area or
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space on t he phone, but that there is no technol ogi cal
reason under either the OVA standard or the W ndows
standard that that has to be true. |In other words, if
this exenption were granted, copyright conpanies and
cell phone manufacturers could sinply put the keys in
a space where they're not likely to be inplicated by
this exenption

GENERAL COUNSEL CARSON:  Thanks.

REA STER PETERS: Jul e.

ASSOC. REGQ STER SI GALL: Thank you. [|I'm
going to start with M. Metalitz. | just want to
foll ow up on the question that David asked about the
TracFone case and | think your understanding or your
reading of it was the sane as mne in terns of what
TracFone was doing or what Sol Wreless was doing.
"' mnot sure which plaintiff is which

But the defendant in this case, | read it
too that they were replacing the firmvare. They're
erasing the original firmvare and replacing it with
anot her copy. In that circunmstance, do you have any
i dea on whether that would be a violation of Section
1201 assuming that the firmvare would be accurately
characterized as a technol ogi cal protection neasure
that effectively controls access | assune to itself?

If you erase firmmvare and replace it with sonething
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el se, would that be a 1201 viol ation?

MR. METALI TZ: The allegation was that
they were circunventing a technol ogi cal neasure and
|*'m not sure which, whether it was one of the four
that were in Ms. Granick's subm ssion or sonething
el se and that that gave them access to the firmare
and then they were erasing part of the firmvare and
substituting something else. | think that was how
understood it and I'mnot sure that is infringing.

ASSCC. REQ STER Sl GALL: But it's a
vi ol ati on. | guess the question is what is their
violation of 1201. What technol ogi cal neasure are
they circunventing? | read it as the technol ogi ca
nmeasure could have been the firmvare itself, the
original firmare. They were erasing that and
replacing it with firmvare that did what they wanted
it to do. If it's not the original firmvare, does
anyone, either Ms. Ganick or M. Metalitz, have a
sense of what the technol ogi cal protection neasure at
issue is in the TracFone case?

MR METALITZ: [|I'mnot sure what it was
and | don't think that the conplaint really states
that. | nean it states physically what was happeni ng.
They sent an investigator in there, but I'mnot sure

what ki nd of technol ogi cal protection neasure it was.
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ASSCC. REG STER SI GALL: Ms. Granick, do

you have --

M5. GRANICK: | don't think the conpl aint
makes it clear. M understanding is that there are
several |ayers of software within the phone and that
there are several different things you can do with the
phone. For exanple, ny client, the Wreless Alliance,
has the ability with a phone to renove personal data
i ke a contact book or your address book. It has the
ability to install different software on the phone,
but not alter the phone's bootl oader or operating
systemand | suppose theoretically you al so coul d have
the opportunity to reflash the chip and totally redo
all of the software within it. |It's not clear from
the allegations in TracFone which exactly they did.

| think that it's possible to get overly
detail ed about TracFone and whether TracFone is
somet hing that the Wreless Alliance or M. Pinkerton
or any of the people who've submtted reply comments
wanted to do. Sol Wrel ess did sonething wong. They
violated Tradenmark law. They were participating in
unfair conpetition. They got punished.

The point is that by accessing the
software that runs the phone they were subject to a

viable claim of a violation of Section 1201(a) and
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this has a resounding ripple effect for all peopl e who
want to unlock their cell phones whether a customner
like M. Pinkerton or a recycler like the Wreless
Al li ance.

ASSCC. REQ STER SI GALL: Let ne foll ow up
on that because that's what I'mtrying to figure out.
It's a question of whether they're accessing the
underlying firmware or, as | read it, which may be the
case, they're just sort of deleting the underlying
firmvare and replacing it with their own. | think
that makes a very big difference as to whether it's a
vi abl e 1201 cl ai m

But David Carson has pointed out to me
that the statute does to circunmvent a technol ogi cal
nmeasure includes to renove a technol ogi cal neasure.
But I"mnot so sure that's applicable in this case and
it may be renoved but it's renoved to what end. It's
not renoved to enable access to sone underlying
copyrighted work. It's just renmoved. |f you put it
in the context of the Chanberlain vs. Skylink case, |
don't think it's a violation of 1201 for ne to bl ow up
nmy garage door opener even though it mght contain
sonet hi ng that sonmeone could argue is a programthat
is a technol ogi cal measure.

M5. GRANICK: It would be a violation but
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of atotally different explosives |aws.

ASSOC. REQ STER SI GALL: Exactly. O if
you keep running it over with your car.

M5. GRANICK: | think if we |look at the
actual conmplaint, it does give us sone idea. In the
conplaint in paragraph 10, it says that "Nokia
installs at its factories special proprietary, prepaid
software into the wirel ess phones and this software
prevents the phones from being used w thout | oading
air time mnutes from a TracFone prepaid air tinme
card.” And then it alleges that the defendant renove
the prepaid software in paragraph 12.

So it doesn't say that the defendants
removed t he bootl| oader or the operating systemor any
of the other software that enables the phone to work.
They sinply renove the part of the software that
pi nned t he phone to TracFone. So they did circunvent
that pinning to TracFone and then ran the phone
presumably with what we're calling the firmvare, the
boot | oader, the operating systemand t he prograns t hat
make it connect and be a phone.

ASSCC. REGQ STER SI GALL: Anot her question
related to that, M. Metalitz brought up the claimby
Noki a against a simlar defendant. Do we have any

understanding or who would be the owner of the
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copyright in any of these conputer prograns, whether
it be the firmvare or the bootl oader or the operating
systemor this firmvare? The conplaint that you just
read seens to inply that it's proprietary to Nokia.
The question is does Nokia own the wunderlying
copyright works to which access is controlled? Do we
have any sense or understandi ng of that?

M5. GRANI CK: | do actually. It is
probably |icensed to Nokia by one of the mmjor cell
phone firmware nanufacturers. There are several
di fferent operating systens and bootl| oaders that run
on cell phones. There's Wndows CE or Wndows Mobile
| believe they call it. There's Sinbian or there's
anot her open source one that's very popular and |'|
remenber the nane in a nmonent and there's al so Linux
and | believe there are sonme other operating systens
as well. So these are copyrighted progranms that the
manufacturers license to put on the phone and then
there's probably sone software that's proprietary to
TracFone or Verizon or Sprint that ties it to that
particul ar network.

ASSCC. REG STER SI GALL: The reason | ask
is the question in evaluating this case which you' ve
offered as a precedent for inhibiting noninfringing

use. Should we take into account | think what M.
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Metalitz has pointed out which is you have another
interested party, Nokia, should we take into account
the fact that they did not bring a 1201 claimif they
are either the owner of the underlying copyrighted
work at issue or alicensee of the copyrighted work in
havi ng sone interest in the copyrighted architecture?
Should we figure that into account as to how serious
this is a threat to people who own these copyrights
and who mi ght enpl oy technol ogi cal neasures to protect
then? Should we take into account how we eval uate
this threat inlight of the surroundi ng circunstances?

M5. GRANICK: | think that what that shows
is exactly how noninfringing this use is. Noki a
doesn't mind that peopl e use the software on t he phone
to make the phone a phone and work. The people who
care are the wireless carriers who want to |ock the
phones. So Nokia is perfectly fine with Sol Wrel ess
usi ng the phone as a phone. They got paid already.
It's only the wireless carriers who want to tie the
phones who care about the circunvention. | think the
fact that Nokia didn't include that illustrates just
how nuch this is about the non-fringing use and the
tying and just how little it is about any kind of
worri es about copyright infringenent.

ASSCC. REG STER SI GALL: M. Metalitz, did
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you want to react?

MR METALITZ: Yes, | think the discussion
that we've just had kind of enphasizing how nmuch or
how little the TracFone case denonstrates what M.
Granick says it denonstrates which is that it's
sendi ng t he nessage that 1201 is a threat to everybody
that wants to unlock the firmmvare because as she
poi nts out, the allegation was not that the defendants
unl ocked the firmmvare. They unlocked this TracFone
prepai d sof t war e whi ch was owned by TracFone accordi ng
to allegations of the conplaint and they elimn nated
that and that was the activity and then they
repackaged the phone and sold it with the TracFone
name on it. That was the activity that really gave
rise to the lawsuit.

| think 1201(a), first of all, 1201 is
kind of a bit player in this entire litigation and |
don't think we can draw any | egal concl usi on about the
applicability of 1201 from this |litigation and
secondly, it's clear that the activity that TracFone
was engaged in was not the activity that Ms. G anick
and her clients wish to engage in. So perhaps we're
put back to where we were at the tinme of the initial
comment which was who is it that is stepping forward

to say this is a violation of 1201.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67

Maybe there was a |l etter that said you' re
viol ating the Copyright Act and maybe that referred to
1201(a) (1) but 1201 isn't actually a part of the
Copyright Act. But that distinction mght have been
| ost on the author of that letter.

ASSOC. REAQ STER SI GALL: As it is on nost
of the public probably.

MR METALITZ: Yes. Sol think we're left
still with this question about is this a specul ative
concern or is it a realistic concern and | think the
marginality of 1201 too really was at issue in the
TracFone case and really | think to the conplaint and
|"m not contesting the validity of the conplaint in
the slightest that the conplaint that Ms. Ganick's
clients and many of the reply conment ors have agai nst
these mmjor «carriers, | just think it's quite
marginal. 1201's role in this is quite marginal and
that | think suggests that this nay not be the forum
for solving the problem that she's brought to our
attention.

ASSCC. REQ STER SI GALL: Let ne foll ow up
on that |ast point you nade. You tal ked about this
m ght be better handled in the FCC or in an antitrust
authority of sone sort. Wuld those authorities have

the ability, if they felt it necessary, to nmake cl ear
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that Section 1201 liability doesn't apply and with
respect to certain activity they think pronotes
conpetition or is nore consistent with the
Comuni cati ons | aws?

MR. METALITZ: No, |'mnot sure that they
could give a definitiveruling onthat. | assune that
if the FCC were considering this, they woul d probably
ask the people on this panel for their views and as
the Copyright Ofice for its views and others. | f
they paid attention to this issue at all, | think they
m ght nore likely say, unless it was brought to their
attention, they mght well operate on the assunption
that the Copyright law didn't really have nuch to do
with the dispute or the issue that was before them
But | don't think they're in the position to give a
definitive ruling that would be binding on courts
about the scope of 1201.

ASSOC. REG STER SIGALL: M. Granick, in
your oral statenent you said people have already
suffered, at | east one person has already suffered, a
penal ty under the DMCA for this unlocking of phones.
Was that a reference to the TracFone case or was there
somet hing el se that you were trying to point out with
t hat coment ?

M5. GRANICK: A reference to the TracFone
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case.

ASSOC. REQ STER SI GALL: Ckay. Let ne
followup. | have just a couple nore. Let ne follow
up on David's effort to come up with a nore tailored
exenpti on. He suggested sonme |anguage and M.
Metal itz suggested adding "solely" to that |anguage.
What if we instead of adding the word "solely" took
David's | anguage which nore specifically called out
what the exenption applied to, but said at the end
that this conputer programor this firmvare that is
identified does not also at the sane tine control
access to another copyrighted work.

So along the lines, that M. Mtalitz
poi nted out that sometinmes if the program does two
functions and one of those functions is protection of
other content that's being transmitted to the cell
phone that the exenption wouldn't apply. But where
the functions are separated, then potentially the
exenption woul d apply. Can | get your reaction to
that? Let's start with M. Metalitz and then M.
G ani ck.

MR METALITZ: | think that would be an
i mprovenent. | think that would get to the same thing
| was suggesting before.

M5. GRANICK: That would again not work
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because all the wireless carriers would have to do is
go to the software witers and say make ne firnmnare
t hat both does DRM and runs the phone at the sane tine
and then the whole effect of the exenption is noot.
| think the thing that's inportant to recognize is
that the copyright owners have a choice here. The
copyright owners can <choose to put the DRM
functionality anywhere on the phone. They have the
choice of putting it with the firmvare or outside of
the firmare.

The wirel ess conpanies are going to want
themto put it with the firmwvare if this exenption is
nodi fied or if this exenption is tailored in the way
that you suggest. But if the exenption is in the way
that M. Carson suggests the copyri ght owners who want
to protect their content can just put the Kkeys
el sewher e. No problem W know it's no problem
because they're doing it today.

ASSCQOC. REG STER  SI GALL: But you
acknow edge that this exenption that you've proposed
shouldn't be used or result in the effect of a
| essening of technological protections that are
applied to other copyrighted works. |Is that right?

M5. GRANI CK: It shouldn't be used for

t hat purpose and there is no reason why it necessarily
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has to have any effect on protection of other
copyrighted works.

ASSOC. REA STER SI GALL: And to t he extent
that we can Iimt that unintended effect, we should
try to do so in crafting the exenption do you think?

M5. GRAN CK: | disagree because the
copyri ght owner s have conpl ete di scretion
technologically tolimt that risk thensel ves and for
this exenption to make an effort to do that for them
gives the wreless conpanies a tool to nmke the
exenption noot.

ASSCC. REG STER  SI GALL: Two nore
guesti ons. The first refers to your discussion in
your initial corment, Ms. Granick, to the factors that
wer e supposed to apply in considering exenptions. You
mention that Factors 2 and 3 which would call the
avai lability for use of works for nonprofit, archival,
preservation and educati onal purposes and this is NO
3, the inpact that the prohibition on the
circunvention of technological neasures has on
criticism comment , news reporting, t eachi ng,
schol arship or research. In your conments, you said
these are not relevant to the exenption. M question
is is that the equivalent of saying that there wll

not be an negative inpact on the availability of use
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of works for nonprofit, archival, preservation or
educat i onal purposes and there will not be an negative
i mpact oncriticism conment, news reporting, teaching
and scholarship if the exenption is not granted.

M5. GRANICK: Definitely, I don't see an
impact on criticism or coment. In terns of the
avai lability for use by nonprofits, certainly there's
an inpact. The Wreless Alliance or other recycling
conpanies like them who do phone recycling or
conmpani es who want to bring cell phone technology to
devel opi ng nati ons coul d be nonprofits, but | read the
factor as being about archival, preservation or
education purposes and | think it would be a stretch
for nme to say that that is sonehow i nplicated by what
| "' m asking for today.

ASSOC. REG STER SI GALL: kay. The | ast
is a question you nentioned in reference to the Qpen
Media Alliance information that you gave to us. You
said that the Open Media Alliance has been adopted or
is being used. Their work is being used by a
significant percentage of the wireless and nobile
mar ket pl ace. Do you have any quantification of
signi ficance?

M5. GRANICK: | understand that it's the

majority of the wireless carriers at this point in
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time. This is sonething that | understand from
talking to people who are in the DRM world, but |
don't have a nunber on that. So | didn't put that in
my conmments, my witten cormments. But there are two
maj or wirel ess DRMformats. There's the M croSoft one
and t he Qpen Media Alliance one and they are both used
and they both have a relatively significant market
share. |'mnot sure which one is nore than the other.

The reason why | point out this particul ar
schenme is because | was able to find a picture on the
internet of how it works which illustrates mnmy point
and | think helps nake it understandable why it is
that DRMisn't necessarily inplicated by the exenption
"' m requesting. But mnmy understanding is that the
ot her DRMtechnol ogy that's the ot her maj or player out
t here has the exact sane attribute or future whichis
that the DRM piece can be done separately from the
firmvare service provider piece.

ASSCC. REAQ STER SI GALL: GCkay. | actually
lied. | do have one nore question. | want to
understand a little better about the band order
| ocking that you discussed with David. Here's ny
understanding and you can correct this. My
understanding is that the firmvare or the software

wi t hin a phone in the bank order | ocking situation has
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instructions init that the phone can only be used for
particul ar frequencies for nobile comrunications and
that in effect prevents people fromtaking that phone
and nmoving it to another provider if that other
provider is not on one of those frequencies. R ght?

M5. GRANI CK:  Yes.

ASSCC. REGQ STER Sl GALL: But in that case,
the user has access to a copyrighted work that
functions conpletely as intended. Right?

M5. GRANICK: No, the user in all of these
cases has one kind of access to the work which is that
t hey can use the phone on Verizon, but they don't have
access to the work in that they can't use the phone on
Sprint and the sane thing is true for bank order
| ocki ng. It basically says you can use these
frequencies but you can't access and run the cell
phone software unl ess you are on our frequency.

ASSCC. REQ STER SI GALL: Again I'mtrying
to get an understandi ng of what exactly the -- So is
this another instance of the separation between the
firmvare and sone ot her prograns that you mentioned,
t he boot | oader programor sone other progranms or is it
a case where all of the prograns have been designed to
work in a certain way to a particular frequency and

they're just operating normally. But the way to
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circunvent this would be sinply to have a different
conmput er programthat woul d al |l ow access on different
frequenci es.

M5. GRANI CK: That's not ny under st andi ng
of the way it works. M understanding of the way it
works is it's a filter. So the phone is enabl ed.
Software lets it run on any of the wreless
frequencies. Wen Verizon gets it or orders it from
t he manufacturer, it says, "Disable the phone so that
it can't run on the other guys' frequencies. Make it
so that it can only run on nmne" and all that you do
when you unl ock a phone that's band order |ocking is

you say now it can run on all the frequencies it's
designed to run on.

ASSCC. REG STER SI GALL: Does this nean
that the target of the exenption, if any, is not
necessarily the firmare. Is it sone other
copyrighted conputer program that nmight be in the
phone whet her it be a bootl| oader programor sonething
that's not so easily changed?

M5. GRANICK: It's the prograns that all ow
the handset to connect to the network and that
i ncl udes the bootl oader and the operating system and

probabl y sonme ot her service provider or software fil es

that make it a phone and not a conputer and so those
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are what need to be accessed or run in order to work
a phone.

ASSOC. REAQ STER SI GALL: Ckay. That's it.

LEGAL ADVI SOR KASUNI C: Yes, | have a
couple nore questions. First, following up on what
Jul e was aski ng about separate prograns and | thought
| heard when we're tal king about the TracFone case
that there's a possibility that copyright owned in the
phone operating system by, in that case it would be
Noki a, but that there was an add-on software that was
put in by TracFone that is potentially other software
and is that filter on the underlying operating system
So we m ght actually have a couple different conputer
programnms involved. Isn't that possible?

M5. GRANICK: | think we probably do have
a nunber of conputer prograns involved. You have the
| ocking program the service provider program the
operating system program the bootl| oader program

LEGAL ADVI SOR KASUNIC: So is the second
add-on program is that a conputer programor is that
t he technol ogi cal protection nmeasure?

M5. GRANI CK: The t echnol ogi cal protection
nmeasure is the lock and the |l ock differs fromnodel to
nodel of phone. There's a couple different kinds of

|l ocks, but that's the technological protection
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nmeasure. |t prevents you from running or accessing
what ever the software files that nakes the phone run
which is primarily the bootl oader and the operating
system but the other files that nake it a phone.

LEGAL ADVI SOR KASUNI C:  So i n the TracFone
situation, that add-on conmputer program that naybe is
t he technol ogi cal protection nmeasure as well. Right?

M5. GRANICK: | think in TracFone the add-
on programis the technol ogical protection neasure.

LEGAL ADVI SOR KASUNI C: But if it is a
conputer program then that may still fall wthin
1201(f) in order to circumvent, in order to get into
that, so that you can create sone kind of different
add-on program that would interoperate with the
operating systemto tell it --

M5. GRANICK: You don't need a different
program

LEGAL ADVI SOR KASUNI C:  You don't need to,
but you could use 1201. You could create another
conmputer program in order to interoperate with the
operating systemjust as TracFone is doing, couldn't
you?

M5. GRANICK: No, | think that m sreads
what was happening in TracFone and | think it is not

what Section (f) is about. There's not reverse
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engi neering going on here. There is basically
del eting the TracFone prepaid software nodul e which
| ocks the phone. Once that's gone, the phone works.

LEGAL ADVI SOR KASUNI C: But |I'm just
sayi ng that even though it's not what the facts were
in TracFone, would there have been a way to conply
with an exenption maybe that didn't happen in that
particul ar case? But would there have been a way to
conply wi th anot her provision and then thus avoid this
probl enf

M5. GRANICK: No, | don't see that because
there i s nothing that you need to do with the TracFone
prepai d software, to reverse engineer or anything to
do with it that is required to nake the phone work.
Nor is there any ki nd of other software programthat's
required to make the phone work. Al you need to do
to make the phone work is unlock it.

LEGAL ADVI SOR KASUNI C. Ckay. One thing
that just occurred to me, we're assuming, aren't we,
that when we're tal king about changing and getting
access to another network that we're tal king about
aut hori zed access to that other network? | can't
deci de when ny contract runs out with Verizon in 30
years, whenever that is, that | can't then just decide

| want access now to Sprint and be able to change it
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and get that w thout going through the authorization
process to get access to their network. Right?

M5. GRANICK: That's correct. Sprint like
all the carriers has a way to nake sure that the
phones that are connecting on their network are both
aut hori zed and bill ed.

LEGAL ADVI SOR KASUNI C:  Now does t hat have
anyt hing to do with what we' re unl ocki ng? Now t he way
that they're making sure that the phone is only
getting access when it's approved, it's authorized,
does that have anything to do with what we m ght be
all owing people to circunvent? Could we in this
exenption be openi ng up free access, universal access,
to everybody on any service to any network they want
wi t hout payi ng?

M5. GRANICK: | don't believe that that's
the way that the access filtering on the service
provi der's side works. The phone i s not what gets you
access to the service provider. It's the service
provi der's network and dat abase. So the phone is able
to connect, but it's the network that lets it get
phone service over the network. M understanding is
that if | reprogrammed ny phone to work on the Sprint
network and tried to make a call over Sprint that |

woul d not get the dial tone. | would have to go to ny
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Sprint store and buy mnutes there and that woul d be
the only way to do it.

LEGAL ADVI SOR KASUNI C. One | ast thing and
| may end up lying too, but in the TracFone situation,
the way this nodel was set up to work, wasn't there
somret hi ng about that systen? We're ultinmately | ooking
in the exenption at trying to benefit consuners in
noninfringing activity. Wasn't TracFone's business
nodel really advantageous to consuners in some way
wher e t hey wer e buyi ng expensi ve phones, offering them
at a deep discount to consuners and then selling as
much service, as nuch prepaid service, or as little
prepaid service as the consunmer wanted? |If we end

that type of what Congress mght have called "use
facilitating business nodel" m ght we not be harm ng
consuners where t hat what we woul d be i ncenti vi zi ng by
elimnating that potential would be that maybe the
contracts the carriers give are just going to be nore
uni form and you won't have nore variation and nore
opportunities for different types of business nodel s?

MS.  GRANI CK: To say |'m agnostic on
whet her t he TracFone busi ness nodel s benefits or harns
consuners, but | do not think that this exenption will

harm that business npdel. TracFone still has

Trademark | aw, Unfair Conpetition law, Contract lawto
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go on selling cell phones in the way that they do.

The customer who buys the phone is stil
goi ng to be bound by all of those things and TracFone
is one player in this market, but there's a tine at
whi ch the contract ends and the phone is old and it's
headed for the landfill or it's headed for Africa and
it's locked and it's useless. So this is really
obviously and uncontroverted harm from cell phone
| ocking while the TracFones of the world and that
busi ness nodel of the world continue to have |ega
protection and | egal support.

ASSCC. REG STER SI GALL: Coul dn't though
then TracFone -- G ven that there was an exenption
couldn't there be a different way of structuring those
that then would tie up the use again? In the TracFone
situation, there didn't seem like there was a
contractual relationship with the consuner. Ther e
were contractual relationships between TracFone and
Noki a. But there was just the DRM was the only
obst acl e and maybe sone of the ot her areas of | awthat
you mentioned. But couldn't some conpany like
TracFone then add sonme new software, put contractual
restrictions on that software and then have a DRMto
enforce that contractual restriction and really that

woul d el i mi nate any ability to argue noni nfringi ng use
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t hen because you have a |icensed use of the software,
the DRMis enforcing that |icense?

M5. GRANI CK: | don't agree necessarily
that a violation of a |license agreenment is copyright
infringement. But | do agree that it is a matter of
contract | aw and a breach of contract law. So | don't
think even if -- What I"'msaying is even if there was
a contract with TracFone, TracFone would be entitled
to enforce that contract provision against their
custoners, but that is not sonmething that necessarily
has anything to do with copyright infringenment and t he
action whether there's a contract or not of unl ocking
the cell phone so that you can use it is entirely
noni nfringing either because there are no excl usive
rights that are infringed or because it cones i n under
Section 117.

MR. METALITZ: | just think in terms of
the TracFone case Ms. Granick is trying to have it
both ways. |If 1201 is as central to this case and to
the outconme of this case as she is maintaining, then
| think TracFone's busi ness nodel is very nmuch at risk
and that does have sone inpact on the digital divide.
|"m not going to wade into that, but there are two
basi ¢ nodels. You can have a subscription nodel and

you can have a pay-as-you-go nodel. TracFone's was
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the latter and for people that can't afford a
subscription nodel, it may well be a very vi abl e neans
of giving them at |east sone access to wreless
servi ces.

If, on the other hand, 1201 really was
kind of a bit player in this case, then the fact that
the case cane out the way it did didn't really have
anything to do with the claim about 1201 and the
threat that we keep hearing about inthis is fromthe
maj or carriers, the four big guys, that are dom nating
the market and | just don't know that there's any
evi dence that they've ever made that threat. They
obvi ously want to nmaintain their business nodels too
and their business nodels may be vul nerable in these
awsuits in California and so on and so forth and it
may well be that there's a |ot of reasons why those
nodel s should not be allowed to continue in their
current form But | think this has very little to do
with 1201.

M5. GRANI CK: | think M. Mtalitz is
trying to have it both ways. His reply comments say
of course it's not necessary that a submtter actually
have been sued for violating Section 1201(a) or even
directly threatened with such a suit before he or she

can seek an exenption. The submtter nust show that
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it's not making a purely theoretical critique of the
pot enti al scope of the provision. TracFone shows that
this is not purely theoretical and all of these
technol ogical niceties are going to be lost on the
Wreless Alliances and the Rob Pinkertons of this
country.

REG STER PETERS: Before we concl ude, M.
Metalitz, do you have any questions of Ms. Granick?

MR METALITZ: No, | think | don't. Thank
you.

REG STER PETERS: Ms. Grani ck, do you have
any questions of M. Metalitz?

M5. GRANICK:  Yes. Just one. If this
matter were to go before the FCC and the FCC or the
Antitrust Court were to say that cell phone | ocking is
an antitrust violation, does that nmean that custoners
coul d then unlock cell phones given the existence of
12017

MR. METALI TZ: That depends. | think we
got into that earlier. It depends on whether 1201
really presents a barrier to themdoing so or to them
doi ng what you want to have done on behal f of your
clients. Certainly, if the FCC ruled that the
carriers can't lock their phones or can't lock their

phones going forward, this issue would becone npot
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eventually. There's obviously an installed base of
phones that are still |ocked and potentially then we
m ght find out whether this is a purely specul ative
and theoretical critique or whether there's really a
threat from the major carriers under 1201 to this
behavi or by consuners.

M5. GRANICK: So assum ng 1201 applies if
the FCC said that phone locking was illegal, then
woul dn't consuners have nore of a need for unl ocking
their phones to counteract a problem that the
antitrust authority --

MR METALITZ: | see that as an i ssue that
woul d be brought up in the FCC proceeding in that your
clients anobng others would say that the FCC could
handle that, for exanple, by requiring that the
carriers swap the phones that are now |ocked for
phones that are unl ocked or that they adopt a T- Mobile
policy or sonme variant of it that allows the phone to
be unlocked upon request and what the terns and
conditions of that would be I think that's another
i ssue.

But certainly the FCC would have ways |
woul d t hi nk of dealing with the problemw t hout havi ng
to try to opine on whether Section 1201 applied or

didn't apply in the case. | think if this nodel of
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the | ocked phones is an anti-conpetitive nodel and
anti-environnent nodel and an anti-consuner nodel

t hose concerns can be brought to an agency that has
the authority to adjudicate those concerns and | feel
sure that they could find a way to not only solve the
probl em going forward but as well to deal with the
instal |l ed base.

M5. GRANICK: Let's assune the sanme set of
ci rcunstances. 1201 arguably applies and the court
says that cell phone locking is not a violation of
Antitrust law. 1Is there any reason other than 1201(a)
that you think that cell phone wunlocking is a
violation of the Digital M| ennium Copyright Act or
sorme Copyright |aw?

MR METALI TZ: Whether the circunvention
of a technol ogi cal protection neasure, if that equates
to unl ocking, then 1201 would be the place you would
| ook for that in the federal law. Now there may be
ot her |l aws applicable as you' ve pointed out.

M5,  GRANI CK: But you agree there's
not hi ng i nfringi ng about it.

MR. METALI TZ: Infringing about?

M5. GRANI CK:  Unl ocki ng.

MR METALI TZ: It's irrelevant whether

it's infringing or not. The question for this
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proceeding is whether a band on circunvention of
t echnol ogi cal protection neasures i s having an adver se
i mpact on noninfringi ng use.

M5. GRANI CK: And | guess if | could
rephrase then, the act of using your cell phone on a
different network is a noninfringing use. I s that
correct?

MR METALITZ: | don't know whether it's
i nfringing use or not.

M5. GRANICK: | have no further questions.

REG STER PETERS: Thank you very nmuch.
Ms. Granick, you get to |leave us. M. Metalitz gets
to stay. Wien we go back and we | ook at all of the
testinmony that we've received as well as of what you
gave us, we nay well have additional questions. So
you may well be hearing from us.

M5. GRANI CK:  Thank you.

REG STER PETERS: Thank you and, M.
Metalitz, we will begin in another ten mnutes with
t he next panel.

MR, METALITZ: (Nods.)

REG STER PETERS: O f the record.

(Wher eupon, the foregoing matter went off
the record at 11: 30 a.m and went back on the record

at 11:47 a.m)
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SECOND PANEL

REA STER PETERS: On the record. W're
going to continue with the second panel and the
exenptions that are to be discussed are the ones
proposed by M. Kahlen of the Internet Archive. The
first one is Conputer Prograns and Video Ganes
distributed in formats that have become obsol ete and
that require the original nedia or hardware as a
condition of access and the second one which is a new
one is Computer Programs and Video Ganmes distributed
in formats that require obsol ete operating systens or
obsol ete hardware as a condition of access.

Steve was part of a previous panel. So he
knows how we're going to do this, but for your
benefit, it's three parts. First, you present your
testinmony. 1In other words, you're making your case,
expl aining the facts and naking the | egal and policy
argurent s t hat support your claimfor these exenptions
and then both of you do that and then actually the
second part is us asking questions and trying to
define the issues better and to get additional
evidence and the third part is we give you the
opportunity to ask questions of each other.

So let's start. It's your floor,

Brewster, to nmke the <case for your proposed
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exenpti ons.

MR. KAHLE: Thank you. [It's been three
years and | very nuch appreciate the exenption that
was granted to the libraries and archives or those of
us that are notivated to try to archive these
materials last tinme. Wat we asked for last tinme was
basically allowus totry to preserve software and how
t he exenption cane down was to go and nmake it so that
it was software that was obsol ete nedi a.

Based on that exenption, we feel safe to
do our job of nmaking digital copies of these materials
and we did. W've posted sone on the site, but 1'd
say it's actually nore of now there's a novenent
towards digital archiving that is actually doing
pretty well. I would say three years ago it was a
little trendy. W weren't inthe mainstream but this
whol e digital preservation area has becone all the
rage. All the libraries and archives around the
world, national Ilibraries, university and even
i ndependent libraries and archives |ike ours are now
seeing that this is a bigger issue. So the exenption
class is still as relevant as ever and in fact, 1'd
say it's nore so because we're now starting to get
ot her peopl e, not just us, wanting to do t hese things.

What it ended up being as the exenption
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was a real limtation on what it is we were trying to
do and what 1'd like to say here in ternms of both the
exenptions that we're proposing is we can live in the
obsol ete worl d. But | think we need to tweak what it
neans to be obsol ete especially in this sort of world
where you have a |lot of interacting conponents. So
trying to nake it so that things aren't comonly for
sal e or whatever is sonmething that we can live wth.

The idea that the underlying nmedia is
obsol ete only covers sone of our probl embecause we're
starting to see things like CD ROVMs aren't obsolete
but they require hardware or an operating systemt hat
is obsolete to be able to nake the copy and be able to
show did it work. Wat we would like to dois find a
mechani sm of class of works that we're allowed to do
t he whol e pass.

Let me be concrete and clear. W have
t hings that are based on old fl oppy technol ogies, old
dongles, old things |ike that. W now have the
capability, thanks to you guys, of doing that. But
there are other classes of works that are run on old

Amegas, Conmodores, ol d Appl e conput ers, ol d operating

systens, but the nediais still okay in the sense that
it's still a 3.25 inch floppy or maybe it's a five
inch floppy. You can still find the hardware such
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that at | east our interpretation of what the exenption
was didn't grant us the ability to break the access
protections to get a working system together and
that's what we're | ooking for.

| have some exanpl es here of things that
are sort of obsol ete hardware where the nediais still
relevant. This is a Conpaq for DLT tape. You can
still buy themon the market, but the way that it was
formatted was based on a DLT 4000. We've tried buying
old tape drives and things like that on eBay to be
able to try to recover this stuff and it's getting
dicey. It's just getting old enough. Even though the
nedia is relevant, the bits can't be read onto
conput er systens that still work.

W al so have obsol ete operating systens.
So we have perfectly reasonable floppies. | nean up
until only a few years ago, there were floppy drives
like this that were sold. Yet these are for old
generation Apple operating systenms that ran on the
68, 000 chip which isn't even the | ast one. It went
from 68,000 to the Power PC and now we're onto the
Intel and they' ve dropped enul ation. So to be able to
archi ve these things, we have to basically go and put
t oget her a whol e systemand anyt hi ng t hat i s dependent

on obsolete infrastructure is what we were trying to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

92

carve in this particul ar exenption.

If we did it wong, but that was our
intent was to just say if there's sonet hi ng under neath
that's gone obsolete, let we librarians and archives
spring into action. W're not looking to distribute
t hese things on the net. | haven't seen any nmss
rogue librarianship sort of rising up with that |ast
exenption going and breaking access protections and
spewi ng things all over the net.

| think we've seen, we have t hree years of
experience saying it didn't negatively inpact the
mar ket that we can tell. W have the other copyright
protections that keep us | think fromthe market in a
reasonabl e way. Thank you.

REG STER PETERS: Ckay. Steve.

MR. METALI TZ: Yes. Thank you very nuch.
| would agree with what was just said that the
exenption that was granted three years ago was a | ot
narrower than the one that you originally asked for
three years and | think the new exenption that you're
asking for this time kind of slides back into the
broader area that the Copyright Ofice rejected |ast
tinme. So | think the relevant issue is how have
ci rcunst ances changed and so forth to perhaps lead to

a different result.
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Let nme just say, first of all, on the
exi sting exenption | think that the Internet Archive
has done in ny view a better job than anybody el se of
expl ai ning how they've used the existing exenption
first denonstrating that they have used it which not
all the beneficiaries of existing exenptions have even
expl ai ned and, second, explaining how they've used
and, third, explaining why they still need it which |
think is really they've taken on the persuasive task
that this rul emaki ng requires.

Qur only concern about the existing
exenption is it sonewhat overlaps with our concern
with the new proposed exenption and that has to do
wi th progranms and ganes that were rel eased in a format
that has becone obsolete and had this original-only
access control and therefore they fall wthin the
exi sting exenption. But subsequently, they've been
introduced in a format that is not obsolete and this
is really the whol e i ssue of |egacy ganes and cl assic
ganmes and other types of copyrighted products that
have sort of risen fromthe dead and are now suddenly
finding thenmselves with a new nmarket.

That' s real |y our concern with the broader
exenption that's being proposed which goes beyond

obsolete formats into the obsol ete operating systens
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and hardware. There's a |lot of these titles that do
have a new |ife now and both in our reply coments

the joint reply cooments that we filed on behal f of 14
groups and al so in sonewhat nore detail in the reply
comments of Tinme Warner, there's sone discussion of
how this market is devel oping and thriving and that's
a factor that wasn't really present in the exenption
that we were tal king about three years ago.

It really has two consequences | think
One is the idea that -- Wll, let nme actually point
out three consequences of this. First, the proposal
last time was evaluated by the Copyright Ofice as
comi ng very close to defining a particular class of
works based on a category of wuser or on the
characteristics of users, in other words, libraries
and archives and the Copyright Ofice has already
determ ned in the previous rul emaki ng that that i s not
a perm ssi bl e basis for defining a particul ar cl ass of
wor ks as Congress intended.

And what saved it, | think, three years
ago was the concl usion that was reached which | think
is quite supportable that there's not going to be very
many peopl e other than Iibraries and archi ves who have
the equiprment to be able to read these obsolete

formats in the first place and therefore, circunmvent.
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They're the only ones that are in the position to
ci rcunvent the technol ogi cal protection neasures and
do the preservation work that they're tal ki ng about so
that as a matter of fact even though the exenption to
applicable to everybody, it's likely to be exercised
only by this smaller group of users and therefore the
potential inpact on large, broader markets s
mnim zed.

I'"'m not sure that's the case with the
broader exenption because as we've seen there is a
broad market for this. This is not just of interest
to librarians and archives and again the ground rul es
really haven't changed. W can't have a particul ar
cl ass of work that says |ibrarian and archival use of
works falling into this category. It's going to be a
category that's accessible to or available to any
user. So the premse for why the exenption that was
granted in 2003 net the definition of a particular
class of works and had a mniml inpact on other
markets | think may not be present here anynore.

The second fact about the devel opnent of
t hese markets and cl assic ganes, |egacy ganes, that
originally came out in obsolete formats with obsol ete
operating systens is, as |'ve said, we have to rel ook

at what would be the inpact of an exenption on
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exi sting markets and we have to | ook at that with the
viewin mnd that the exenption woul d be available to
anybody if it were granted and | think it's clear that
this could have a pretty deleterious inpact on the
investnment that's ongoing now to bring these ganes
back to market and allow people to play themin very
conveni ent formats and i n very conveni ent ways even i f
they don't have the original old hardware at their
di sposal

And, third, | think the fact that you have
a cite such as the one that's discussed in the Tine
Warner submission in which Time Warner or TBS has
entered into licensing agreenents with the copyri ght
owners of many different kinds of old ganes, |egacy
games or classic ganes or whatever you want to call
them and | think Nintendo is following a simlar
strategy with Nintendo revol ution, this shows that one
of the problems that the Internet Archive was
encounteri ng whi ch was nobody supporting these ganes
anynore, we can't go to anybody to get the dongle or
to get the hardware that woul d enable us to get to the
garme and copy it for preservation purposes. That nmay
not be true for all of these other ganmes because
obviously TBS is able to find the copyright

proprietors of these games and they have licensing
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agreenents with them | guess Nintendo is doing the
same t hing

| don't know whether they are buying up
these ganes or whether they're just entering into
i censi ng agreenents, but either way, sonebody who is
relatively findable in the market is supporting these
games in their new formats and therefore, would be
accessible to the archive if they cane and said, "W
want the ability to circunvent t echnol ogi cal
protection neasures so that we can archive the old
gane inits old format." Sonebody is home when that
guery is made or sonebody is nuch nore likely to be
honme than in the circunstance that was di scussed t hree
years ago. That | think is another changed
circunstance that has to be taken into account.

Again, just to sumup, | think we don't
have a major concern about the existing exenption
except that we would like it clarified that when a
game or a conputer program is covered by the
exenption, is back on the market in a non-obsolete
format, that this exenption would not apply and if the
ci rcunvention was taking place after the non-obsol ete
format canme out on the market. And, secondly, we have
a | ot of concerns about the proposed expansion of this

exenption or as | think the comrentor originally put
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it, the expansion of the dongles exenption to cover
all situations in which there is obsol ete hardware or
obsol ete operating systens i nvolved. For the reasons
|'ve stated, we have a nunber of concerns about that.

In ternms of the definition of obsolete, |
think that's a very good point that was raised and
there may be questions or uncertainties about what
constitutes obsoleteness in the current environnment
and of course, in the rulenmaking | ast tine, there was
reference to the definition of obsolete inthe Section
108 and an adaptation of that definition to this
ci rcunst ance. That definition speaks about if you
could only find it in a second-hand store, then it's
obsolete and that may rmake sense in  sone
ci rcunst ances, but as was just nmentioned, eBay exists
and there are a | ot of other very mainstream markets
that could qualify as second-hand stores in a sense.

| f somethingis readily avail abl e on eBay,
|"m not sure it would be accurate to refer to it as
obsolete in the sane sense that it's nmeant in Section
108. W discuss in our reply comment another site
which is offering these operating systens that were
referred to and | guess they're second-hand. | don't
think they're new fromthe factory, but | think the

fact that it's available on oldsoftware.com nay
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suggest that it's not obsol ete because that's a pl ace
where you can acquire that operating system

So it may be wuseful to get a greater
degree of clarity about what actually constitutes
obsol eteness in this context and that certainly would
apply to the existing exenption as well as to any new
exenption that the Copyright Ofice decides to
recogni ze in this area. Thank you

REG STER PETERS: Before we ask any
guestions, Brewster, do you have any questions of
Steve with regard to what he just said or do you want
to cooment at all on what he just said?

MR. KAHLE: Yeah. | think it does nake
sense to conment on sonme of the points and sort of
what' s di fferent about digital material s than bringing
a book out in a second edition or sonmething |ike that,
or making a facsimle. W're dealing with materials
that run on old nachines and even if something is
brought back out again, | don't know, we'd | ove to see
Pong and all of those sorts of things that you
remenber back out again, but usually they're brought
out on top of a current platform They're run on
W ndows or Maclntoshes or Linex or sonmething that's
sort of the current world and the ol der versions are

dying, so the original materials.
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And we in the libraries and archives world
are very oriented towards the authentic. So even if
we break an access protection of an ol d Pong sonet hi ng
or other, | don't know, sone old ganme or these old
things, there are all sorts of limtations in ternms of
what it is that we can do with it based on Copyri ght
| aw whi ch seens to have worked perfectly fine for one
in terms of not nmassively inpacting the market, but
al so these are old versions that require sonething
really antique to even run these things.

So the idea that there's an library and an
archive that has a copy in it that you have to go to
the library and archive to see that one copy running
on an emrul ated environnent nassively inpacting and
trashi ng Ti me Warner fromsel ling emul at ed, repurposed
software on newer platforns, | find hard to make that
leap. Infact, weinthe libraries and archives world
often help those in the publisher world to hel p them
in getting materials that they can then go and sell.

This isn't quite a software exanple, but
when Yahoo turned ten years old, they wanted to go and
show what their old website | ooked |ike and they told
us that they had to conme to the Internet Archive to go
and get their old webpages so they could print them

out and show themoff of what was Yahoo |i ke ten years
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before because they didn't archive things. In
general, the history of comrercial conpani es archi ving
materials that are no | onger conmercially viable has
not alot of positive, sonetines it's there, sonetines
it's stashed sone pl ace.

Anot her exanple is in the "Forrest GQunp"
novie that a lot of the news clips were taken fromthe
Vanderbilt Tel evision and News Archives. So there's
a long history of libraries and archives actually
hel ping to revive things in the comrercial world and
we tend to be oriented towards that.

So | woul d suggest that the Copyright |aw
is pretty strong that the | ast exenption that we got
and even if it were broaden in the way that | think
was i ntended originally but was not put in place isn't
driving a truck through a barrier that pirates are
going to be hiding thenselves as librarians or going
and breaki ng these access protections and then going
of f and selling them

| think if sonebody were going to go and
try to break the law by going and making nassive
guantities of the original copies of sone old ganes or
software titles, | don't think they woul d be draggi ng
t hensel ves through this exenption system They are

br eaki ng enough other laws that | don't think this one
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is going to be your big guard agai nst that.

You suggested why not ||icense things
because if these guys can go and put together ports
forward of old ganmes and titles why can we go and find
t hese people and we've tried. W talked a bit about
it the last tinme, but there's a set of collection of
experiences that | found astonishing which was the
replies to the orphan works request for comments from
the libraries and archives world where people
docurnented just howhard is it to go and get access to
mat erials that are comrercially unvi abl e.

For the conmercially viable materials
yes, there's probably sonebody to talk to
theoretically. Wen things are comrercially unvi abl e
which is the vast ngjority of the things that we dea
with in the sense that they're not currently being
pronoted out there in the market, there's just no one
totalk to and we also find for even things that are
cormercially viable in new versions trying to get
anybody to talk to us about old versions running on
Ataris or Conmodores, there's just no one to talk to.

So there might be cases that if there is
going to be a thriving market in this we could find
nore people to talk to, but | don't really think it's

going to carry the day of what the intent of digital
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preservation is. | think those are the points that |
remenber out of your talk.

REG STER PETERS: Steve, do you have
anything that you want with Brewster at this point.

MR METALI TZ: No, | think it would be
just --

REG STER PETERS: Ckay, let's start the
guestioning wth David.

GENERAL COUNSEL CARSON: Ckay. St eve
nost of my questions are probably for you which is
interesting because | didn't have any questions when
you two started, but you ve provoked a Ilot of
t hought s.

MR. METALI TZ: That's always a danger.

GENERAL COUNSEL CARSON: Let's start with
the point you nade about the fact that a | ot of the
sof tware apparently i s now bei ng nade avai | abl e agai n.
And you pointed to the Tinme Warner conment.

MR METALITZ: Right.

GENERAL COUNSEL CARSON: | just want to
make sure | understand the information you're
referring to. |Is there anything besides what was in

t he Ti me Warner conment that you were nmeaning to refer
to in ternms of old software and games being made

avai |l abl e agai n?
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MR. METALITZ: In our reply comments, we
tal ked about a couple of others. There's one called
StarROMs.com This is footnote 70 of the joint reply
comments. There's a reference to a news rel ease from
Nintendo that, | think, talks about, if | recall it
correctly, thisis footnote 69 and | haven't gone back
and checked it, but I think it tal ks about making a
ot of back catalog ganes available on the new
Ni nt endo pl atform

GENERAL COUNSEL CARSON:  Ckay.

MR. METALITZ: So, yes, this is a niche
market. Bruceis right. O course, it doesn't extend
to every title, but there are a nunber of titles and
some that he mentioned, he nmentioned Pong and | guess
that's one of the ones that's on GaneTap which is the
Time Warner site that has 300 ganes. It began with
300 ganmes and now there is a nunber of others. They
say they have |icensed 1, 000 ganes from17 publi shers.
So this is starting to nake a significant dent anyway
in the box that he brought here.

GENERAL COUNSEL CARSON: Ckay, nhow on
GaneTap there wasn't enough -- either | didn't read it
careful ly enough or there wasn't enough i nformation in
the Tinme Warner reply conment for ne to be clear. Are

t hese ganes avail abl e for downl oad or are they sinply
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ganmes that you can play online?

MR. METALITZ: | think these basically --
| believe you play on line. There nmay be a downl oad
as well, | don't know and | can try to find out the
answer to that question.

GENERAL COUNSEL CARSON: Ckay, and Rob has
pointed ne to another -- this is Tinme Warner as wel | .
It appears to be gane avail abl e online. That woul d be
of interest to nme because one of ny questions would
be, | guess, to the extent that you' re suggesting that
perhaps, the activity that is the subject of this
exenption may not necessarily be as -- there nay not
be quite as nmuch of a need for an exenption nowto the
extent that these ganes are com ng back on t he market .
Is it fair to say that there mght be a difference
with respect to whether they're sinply available
onl i ne today, although who knows about tonorrowif the
pull the plug on this site, versus, yes, you can buy
t hey again and acquire them again, and play them as
long as you like. |Is that a fair distinction?

MR METALI TZ: Vwell, it would be two
different markets or two different segnments of the
market but if a broad exenption were granted that
woul d al | ow people to circumvent the access controls

on the originals, it could inpinge on either of those
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mar kets, | suppose. | nean, it would basically allow

people to get in basically the sane position, if you

will, and | take the point that this is not what the
internet archive is going to do. | don't doubt that
for a mnute. The problem is, of course, with an

exenption, alot of other people m ght be able to take
advant age of it.

GENERAL COUNSEL CARSON: That gets back to
the nore fundanental part of your testinony that
really had ne worried. And | want to make sure |
under stand how Section 1201(a) works. It's taken ne
about six years but | thought | finally understood it
and now you've nanaged to unravel everything that |
t hought | under st ood.

When there is an exenption as a result of
t hi s rul emaki ng, for exanple, the existing exenption,
it's not the case, is it, that anyone on earth who
wants to take advantage of this exenption to
circunvent the controls on an old game by, for
exanple, the original early access control by doing
what ever needs to be done so that they can play it off
their hard drive, for exanple, instead, can do so, is
it? | nmean, was that the effect of this exenption
when we did that? Wre we saying anyone on earth is

free to circunvent in order to nake use?
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MR METALITZ: Well, first of all, if the

use that they're nmaking is an i nfringi ng use, they may
be liable for infringenment, although --

GENERAL COUNSEL CARSON:  Ri ght.

MR. METALI TZ: -- you're asking a much
har der question, | think, whichis are they liable for
a violation of 1201(a)(1)(a).

CENERAL COUNSEL CARSON: Yeah, | didn't
think it was a hard question until | heard your
t esti nony.

MR.  METALI TZ: Vell, the legislation
all ows you to exenpt particul ar cl asses of works. And
now you're getting your statute -- you're going to
have nme at a di sadvant age here, because | didn't bring
m ne, unfortunately.

GENERAL COUNSEL CARSON:  All right.

MR METALITZ: | think the short answer
is, we don't know definitively in the sense that
anyone has brought a 1201(a)(1) lawsuit in which an
exenption was put up as a defense, and this issue
could be adjudicated if it was -- you know, again,
just take a |l ook at the exenption that was granted in
-- you know, that's at issue in this case or that was
granted three years ago. That exenption is for a

class of work, conputer programs and video ganes
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distributed in formats that, you know, have certain
characteristics.

| f soneone cl ai med t hat exenption, there's
nothing in there that says you can claim that
exenption of you are a library or archive under
Section 108 but you can't claim that exenption if
you're not a library or archive. So | assune that
sonmebody could claim that exenption even if they
weren't a library or archive and even if what they
subsequently did with the work was very different than
what the Internet archive is doing.

Now, certainly it's true that what
noti vated the copyright office to grant that exenption
was the kinds of uses that the internet archive was
making and | think the -- as | read the decision in
2003, and I'mjust, you know, reading it totry to see
how it fits into this construct, the reason why this
-- the concern that others besides the internet
archive or other libraries and archives woul d use this
exenption for other purposes was sonewhat aneli orated
by t he concl usion that was drawn that really not very
many people are going to have the ability to use the
original nedia or hardware other than a library or
archive and probably other than the internet archive

and the others that are following the trend that, you
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know, they've start ed.

There may be a broader group now, but
still the average person probably isn't going to be
doing this. But that doesn't nean that if the average
person -- soneone who is not an internet archive or
not an archive or library under 108, does it, | don't
see anything in it that says you can't claim that
exenpti on.

Now, if what they then do with the work
after they've gained access to it is infringing,
clearly the thrust of the testinony three years ago
was, what we're going to do with it is covered by
Section 108 and perhaps by ot her exenptions, too, but
alot of it was Section 108 and that's fine. And if
what sonebody else is doing with it, though, isn't
covered by 108, they're going to be liable for
infringenment. But that doesn't nmean that they're not
liable for a 1201(a)(1) violation -- excuse ne, that
they are liable for a 1201(a)(1) violation if what
they did was circumvent and access control on a
conmputer program and video gane that neets the

description in the exenption.

GENERAL COUNSEL CARSON: Vell, that's
interesting. Unfortunately, | don't have our actual
regul atory text in front of me. WlIl, maybe he does.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

110

No, | don't think he does either, because what |
really need is the very beginning of 37 Code of
Federal Regul ations, Section 201.40 and we -- hol d on,
hold on. Al right, let me read you the regulatory
text which | think can be fairly stated to be
Copyright Ofices's interpretation. |I'll read you the
statutory text which 1l think that interpretation flows
from |1'd be interested in your reaction.

All right, this s, again, Section
201.40(d) of 37 CFR, starting at the pertinent place,
"The Librarian has deternmined that the prohibition
agai nst circunmvention of technol ogi cal neasures that
effectively control access to copyrighted work set
forth in 17 USC 1201(a)(1)(a) shall not apply to
persons who engage in noninfringing uses of the
foll owi ng four classes of copyrighted works." |f you
go to Section 1201(a)(1)(b) which is the statutory
authority for this proceeding, it says, "The
prohi bition contained in Subparagraph (a) shall not
apply to persons who are users of a copyrighted work
which is in a particular class of works if such
persons are or are likely to be in the succeeding
t hree-year period adversely effected by virtue of such
prohibition in their ability to make noninfringing

uses of that particular class of works".
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| thought 1'd finally worked out that what
this means is that when there's an exenptionis it is
not an across-the-board exenption for anyone on earth
to circunvent, but only for people who are engagi ng in
noni nfringing uses to circunvent. But | gather that
maybe there's not a consensus that that's what it
neans.

MR METALITZ: Well, | don't think those
two tests you read are exactly the sanme, the statutory
test and the regulatory test, but obviously, the
regul ations are binding and they -- |I'm not here
necessarily to nake an argunent that they exceed
what's in the statute. But they would lead to the
conclusion that the case |'ve descri bed where sonebody
other than a library or archi ve who t akes advant age of
this exenption 3 or the existing exenption, but then
goes on to do sonething infringing with the work,
cannot claimthe exenption as well.

My point is a little bit different than
t hat although that obviously covers a |lot of what |
was tal king about. But there <could also be
circunstances in which soneone circunvents the
protections and doesn't do anything with the work
| eaves it in the clear for others to use for exanple.

| nmean, this is one of the reasons we have 1201(a) (1)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

112

is because people -- Congress was concerned that
peopl e woul d comrit an act of circunvention but m ght
not thenmselves go on to do sone infringing use but
woul d, in effect, facilitate or make it possible for
others to do an infringing use, and yet, it mght not
be captured by the contributory infringenment
doctorat e.

GENERAL COUNSEL CARSON: But they're not
circunventing to make a noninfringing use, which |
think is what the provision requires.

MR.  METALI TZ: Vel |l mybe they're not
circunventing to make any use at all. | nean, that --
and that's -- it just seens to ne that there's no --
the way the regul ation is phrased as you read it neans
that if the -- it's proven in the case that the use
that flowed from the circunmvention was infringing,
then that vitiates the defense to the 1201(a)(1) claim
that the class of works -- the work I was -- that |
gave access to fell within the particular class of
wor K.

GENERAL COUNSEL CARSON: | think one can
go farther than that and say if | circunvent and then
make no use, |I'm not wthin the scope of that
exenption because the exenption, at least in the

regulation applies to someone who engages in
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noni nfringing uses of those classes. If | don't
engage i n any use, |'mnot engagi ng i n a noni nfringing
use.

MR. METALITZ: Ckay, well, you know, in
t he previous panel we had a little discussion, as you
recal |, about whet her sonmeone gai ns access to software
and all they do with it is erase it, is that -- |
guess that's a use and | guess it's a noninfringing
use or it may well be in sone circunmstances, So in
that case, | think that falls within that category.

The statutory -- | appreciate what you're
sayi ng about the way the regulation is phrased. The
statute just says people who would be significantly
inmpacted in their ability to make noni nfringi ng uses.
| don't think that necessarily neans that in a
particul ar case the fact that the use you made was not
noni nfri ngi ng, woul d disqualify you fromclaimng the
exenption but | think it probably is true under the
way the regulation is phrased if you would be
di squalified from doi ng that.

GENERAL COUNSEL CARSON: Al'l right, let nme
t hen --

MR METALITZ: Now, this is all well and
good. There's also kind of a neta i ssue here which is

how this in interpreted and how this would be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

114

comuni cat ed to the public and what nessage the public
would get from it, but | wunderstand that you're
| ooking just at what the strict |egal inpact of the
exenption woul d be.

GENERAL COUNSEL CARSON: Let nme open a
bi gger can of wornms and probably upset everyone el se
sitting next to me here. | think as you observed, at
| east the prior juris prudence, if you will, of the
copyright office in these rulenmakings is that we can
exenpt classes of works and | wuld add for
noninfringing uses, but we cannot, in terns of
determining a class of works, as part of the
definition of that class, inport the use.

So say, for exanple, we are exenpting the
ki nds of works that are in front of us right now for
use by libraries or archives in their preservation
activities. | s that necessarily the case, is that
necessarily how one has to interpret what we can do
under Section 1201(a)(1)(b) and ©?

MR. METALI TZ: No, it's not necessarily
the case and others have interpreted it differently
but you have interpreted it that way consistently in
the first two rul emakings and in your 2005 Notice of
I nquiry, you said you're going to interpret it that

way, but it is open to people to argue differently.
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| think you stated that in the Notice of Inquiry.
GENERAL COUNSEL CARSON: And given the
ri sks you've pointed out, it's not just going to be
wonder ful people like Brewster Kahle who are doing
this but people who mght just want to do it so they
don't have to go out and buy t he new rei ssued version.

Wul dn't you want to be urging us to reinterpret it?

MR METALITZ: Well, | think there is sone
attraction to that but | think our reading of the
statute is to say -- is simlar to the way you and

your col |l eagues have read it, that the focus needs to
be on characteristics of the work or perhaps
characteristics of the type of t echnol ogi cal
protection neasure and not on the characteristics of
t he user because we're not here defining an exenption
for -- to copyright protection such as 108 where
Congress has defined who can exercise it, who can't.
W're talking about a separate prohibition and
Congress seened to instruct you to proceed in the
manner that you've done.

| think what you have concluded in the
previous two rulenakings is a -- is probably the best
readi ng of what Congress intended but | recognize
there are a lot of argunments to the contrary and

you've heard them all and you' ve posed a nunber of
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themin the previous rul emaki ngs and you' ve cone down
where you' ve cone down.

GENERAL COUNSEL CARSON: Right, that's all

| ve got.

REA STER PETERS: (kay, Rob?

LEGAL ADVI SOR KASUNI C. Ckay, let's start
with your -- Steve, your views on limting the

exenption, the potential exenption if there is a
rerel ease of the software. 1Isn't that -- would that
not potentially |l ead to a probl emof copyright owner's
pl anned obsol escence of particular works? | nean, if
you have a situation where you can just keep having
t he formats change and having to buy a new machi ne for
it, is there really a problemw th having peopl e who
purchased, legitimtely purchased one format having
some kind of legitimte nachine but then not being
able to access that? Do they really just each tine
t hat machi ne breaks have to then upgrade to the whol e
new -- the whole new system just because it's
avai l abl e on the market in a new way?

MR METALITZ: Well, | think the market
realities are probably a little bit different, that
peopl e may have a nostalgic attraction to their old
machi nes and their old operating systens but many of

t hemanyway want to do other things with conmputers and
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with these technol ogies and therefore, they're |ucky
to upgrade to get the greater -- you know, they're
going to be wusing new conputers and having new
operating systens and i f the gane becones avail abl e on
t hose systens, which | think is the case with GaneTap
and sone of these others, it seens as though that

woul d satisfy their demand to be able to continue to

play the old ganmes. |'m not sure that answers your
guesti on.

LEGAL ADVI SOR KASUNI C:. l"m not sure
either, but let's see. | guess stepping aside for a

mnute fromthe activities of the internet archive,
there were a couple comments that were referenced in
Brewster's reply coments that have to do wth
i ndi vi dual s who bought certain conputer progranms on
certain operating system platforns. And then when
t hey upgraded the operating systemwanted to be able
to use their programs with that new system Now,
woul dn't that seemto also be covered under -- as a
noni nfringi ng use under -- potentially under 117 for
nodi fying that programin order to utilize it on the
machi ne?

MR METALITZ: Well, when | -- there were
two reply comments, | think that were referenced.

LEGAL ADVI SOR KASUNI C: Yeah, comment 19
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and 21.

MR METALI TZ: Yeah, when | read M.
Robi nson' s comment, which | think is 21, which | think
states it pretty well. He describes how nost of his
progranms would run on the old operating system In
fact, the new operating system was designed to all ow
you to run in classic node, which nmeant running as if
it were enulating the old operating system | guess.

But two of his prograns wouldn't run in
that way for some reason. There was some probl em
there. Wien | read this | thought, well, this sounds
tonme alot like the kind of activity that would fall
within Section 1201(f) wth the interoperability
because you're trying to get your old application to
run on OS10, to interoperate with the new operating
systemand al though it's supposed to be ableto doit,
for sone reason, it doesn't do it. So can you use
1201(f) to achieve the interoperability or can sonmeone
nmake the tools available to you to achieve that
interoperability? It struck nme that that scenario
sounded nore like a 1201(f) scenario.

LEGAL ADVI SOR KASUN C: Vell, that was

part of my next question. In terns of the second
proposal by Internet Archive to -- in relation to
operating systens and |I'm glad that you raised
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1201(f), | get tired of being the one raising it in
every case, but wouldn't it seemthat in order to make
somet hi ng conpati ble, in order to enul ate an operati ng
system where you were just |ooking at what the
i nt eroperabl e features were to make t hat programwork,
woul dn't it seem that 1201(f) would cover that
si tuation?

MR. METALITZ: | think so, the way it's
described here if | wunderstand the problem he was
driving at.

LEGAL ADVI SOR KASUNI C: You' re talking
about comment nunber --

MR, METALI TZ: 21, yeah.

LEGAL ADVI SOR KASUNI C:  What about in the
broader context, though, in terns of the overall
proposal for an exenption that there's a need to have
a separate exenption for operating systens that becone
obsol ete, woul d 1201(f) be satisfactory, sufficient in
that kind of situation in nore general cases, where an

operating system becane obsol ete?

MR. METALI TZ: | don't know whether it
would entirely solve this problem but | think it
would -- it seens to nme that what you're trying to do

in nmost of these cases is to get an old applicationto

run on a new operating system And if you -- that is
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ki nd of the 1201(f) situation. They're i ndependently
created conputer prograns and you nmay need a tool to
enable that to happen and you may need to get
information that requires circunvention in order for
that to -- in order for that to occur. So at |east as
far as obsol ete operating systens, | would think that
there might be a nunber of cases in which 1201(f)
woul d apply.

| guess that has two -- you could draw two
conclusions fromthat. One is, perhaps this exenption
is not necessary in those circunstances, and second,
as the Copyright Ofice has concluded in the part two
rul emaki ngs, Congress has addressed this to t he extent
that it thought that an exenption ought to be
recogni zed and that -- and in that case, | think the
Ofice said in their recommendation that there's a
heavi er burden to try to show why you should revisit
a decision that Congress apparently nade.

LEGAL ADVI SOR KASUNI C: Vell, that's a

guestion David asked, was, is there even -- where's
the technol ogi cal protection nmeasure in that
situation? Do you think that just having an

application programrelate to an operating systemis
in fact, a technol ogi cal protection neasure

controlling access to that application?
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MR. METALITZ: |1'mvery skeptical that it

is. | don't know that -- | know there was sone
di scussion in the last rul enaki ng about technol ogi es
that control access when the malfunction and you
concluded that if the technology is not working the
way it was intended to work, then it can't be -- then
the effects of that can't be considered to be an
ef fective technol ogic protection nmeasure within the
nmeani ng of the statute.

Here | don't -- | don't know that you
could say that the fact that this programwas witten
to run on, you know, OS-9 neans that 0S-9 is a
t echnol ogi cal protection nmeasure that controls access
tothis work. To the extent that is true, of course,
t hen maybe there isn't any circunvention occurring at
all.

LEGAL ADVI SOR KASUNI C: Let nme ask
Brewster, if -- not to get to necessarily the |lega
aspect of 1201(f) but is -- when you're trying to make
something interoperable with an obsol ete operating
system are you creating another emulation of that
operating systen? Are you creating another program
that is making that video gane or conputer program
work on your server or on your preservation systenf

MR. KAHLE: Boy, is this subtle.
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(Laught er)

MR. KAHLE: Yes, we're nmking copies of
software that we can then run in enulated
environnents, at |east that would be the end goal.

LEGAL ADVI SOR KASUNI C: And what's that
nmean by enul ated environnment? |'m just asking, what
do you do to enul ate the environnent?

MR. KAHLE: There's prograns that exist,
say on Wndows XP that will try to enulate a W ndows
3.1 environnment such that if you were to have a copy
of a piece of software or what was on di scs and such,
it would make a virtual environment that would | ook
like it's accessing a floppy drive or ROM or ol der
hard drive style. So as | understand just by nme deep
readi ng of Section (f) here, that what we're | ooking
to do is make copies and break access protections of
the original software and be able to nake copies of
those, not just for the purpose of identifying
conpatibility points; we're |looking to make copies
onto newer media and then running those to make sure
that we have a full fledged working copy. |Is that --

LEGAL ADVI SOR KASUNI C:  Ckay, | think so,
but in order to nake it run in that other environnent,
then you're trying to figure out in either the gane

t hat you have or naybe with the operating systemt hat
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it worked with, you' re investigating in one of those
two pl aces what made themwork together. Wat nmade - -

MR. KAHLE: W are trying to investigate
and then | everage on an ongoi ng basis whatever it is
that nade them work together. It's not just a one-
time sort of study project. It's totry to -- we're
| ooking so that if anything is obsolete somewhere
along the chain, that we're allowed to archive it,
that we're allowed to do an noninfringing work of
archiving the materials if sone piece, hardware
operating systemis -- |I'msure you understand that,

but that's probably not your question.

LEGAL ADVI SOR KASUNI C: No, that's
hel pful. Let's see. One question | had in |ooking
t hrough your comrent was that you're still in the

process of doing sonme of the work that you began under

the last -- under the initial exenption and that this
is -- but this is sonething that, given this
obsol eteness, is sonething that's going to be

continuing, isn't it, internms of this is not a short-
term --

MR KAHLE: This is not a short-term
It's becomi ng nore and nore i nportant as tine goes on
as nore of our culture noves into digital nedia, that

we've seen -- the trend that we're on isn't slow ng
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dowmn. So we see not only the work that we may have
been pioneering in the last three years in trying to
get an understanding of how to do it; we see these

digital preservation efforts as becom ng nore and nore

important as nore of our culture goes digital. e
don't see it -- but there is this issue about what
does obsolete nmean and | think we have to take a

broader view, | think than, you know can sonet hi ng be
found in a garage sal e sonepl ace as a concept of what
obsol ete is.

W should try to nake it easy to be
librarians at atime that it's actually becom ng very
difficult.

LEGAL ADVI SOR KASUNI C. Now, for your
uni que probl ens for preservation, has this been -- is
this sonething that's being considered to your
knowl edge, within the context of other potential
statutory limtations that would be -- that would be
a long-term solution whereas the way this is going
now, you'll be back every three years in perpetuity to
continually request this exenption.

MR. KAHLE: | sure hope that we | earn from
t hese and bake these into law. The cost of this is
actually quite high. The first round, the sort of pro

bono billings that we thankfully didn't have to pay
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were about $30, 000. 00. | asked these two capable
young | awers what they, you know, had spent on this
project and it was, they thought, certainly over 200
hours of work, and, you know, it's fabulous that we
can get access to these folks for kind of wee
libraries but that's probably not going to be for a
| ong-termcase, so to the extent that we can get this
stuff changed upstream would be fantastic. But |
think we should -- there are Section 108s and there
are other things that are going onto try to fix other
areas of the |aw

But this is working. | nean, it worked.
W got it three years ago. Things seemto take a | ong
time in Washington. So please at |east give us the
next three years and hopefully, you know, we'll have
good folks to help us three years from now if we
haven't fixed it nore broadly. But please, do
recommend br oader changes.

LEGAL ADVI SORKASUNIC: | think that's all
| have.

REG STER PETERS: | have a question and
it's just nmy own edification. In your conment you
expanded a little bit and said that there's also a
problem wth regard to periodically mgrating

materials and which are going to basically mgrate
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every three years. 1Is that right?

MR KAHLE: Yes.

REG STER PETERS: I"'mtrying to figure
out, | had sonehow thought that if there was a TPM
attached to a work, and the work becane obsol ete and
you circunvented it, you had it in a format that
really was probably copy-free. |I'mtrying to pick up
what's the issue with regard to TPMs and migrating
material to keep it fresh in your case every three
years.

MR.  KAHLE: As |long as nmking further
copies to preserve these naterials is not restricted
in some way in the law, then I think we're safe. |
nmean, you're correct, in general we try to put things
into an archival formthat has not gotten underlying
TPMinit. So to the extent that we've done that, and
if just keeping it nmoving forward is not infringing,
and not deened as breaki ng access control s again, then
you're right, we don't have a problemthere.

REG STER PETERS: Let ne -- then, let ne
try to understand. If, in fact, you use the exenption
in order to gain access to the work to make a
preservation copy or an archival copy, in what
i nstances woul d the technol ogi cal protection neasure

still be enbedded so that every time you wanted to
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make anot her copy you had the sanme issue?

MR. KAHLE: Let ne see if there's anything
t hat --

M5. KIM | think the libraries thensel ves
m ght not be able to (inaudible).

REG STER PETERS: Could you just speak
into the mcrophone, | can't hear you, and could you
identify yourself for the record.

M5. KIM M nane is June Kim |'ma | aw
student at the American University, Washi ngton Col | ege
of Law and | think as he explained before, nmaybe
mgration itself does not necessarily trigger the MCA
liability because what migration does is once -- even
t hough we save the digital work in certain |ike nore
stable format, just to nake it nore stabilized for the
next generations, we nm ght need to nove those digital
wor ks to another nedium but that does not --

REG STER PETERS: No, my question is, but
does that really i nvoke circunventing a technol ogi cal
protecti on neasure?

M5. KIM W don't think so, no. So maybe
you just wanted to enphasize what they do and their
activities. So it doesn't necessarily trigger the MCA
liability on migration activity itself. Does t hat

answer your question?
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REG STER PETERS: Yes, |I'mnot going to

bor e peopl e. I"mstill struggling with an operating
system questi on.

MR. KAHLE: You can bore them | ater.

REA STER PETERS: | understand the
exenption that we created in the past when we talked
about systens, and certainly wth regard to a
dedi cated system |li ke you had the Conmobdore and you
had to use that nachine and Ni ntendo had a parti cul ar
machi ne. That probably was a technol ogi cal neasure
that basically controlled access. But if, in fact,
it's an open system as in it was just a Mcrosoft
system it's hard for ne to see how an operating
system is a technological protection neasure to a
parti cul ar worKk.

MR. KAHLE: | hope that the idea of being
on an obsol ete operating systemisn't a technol ogi cal
nmeasure access control nmeasure. It would be hel pful
if that were stated sonmeplace just to sort of make it
cl ear. So if it were just such that basically the
i dea of the old happenstance of what it required to
run sonething isn't deened to be a key that is
requi red would be hel pful to just put on the record.
But the notivation for the second exenption i s broader

than that, though that is a --
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REG STER PETERS: Ckay.

MR. KAHLE: |If the operating systemis a
t echnol ogi cal neasure, thenit's a problembut even if
it's not, if you take materials that have access
control nechanisnms that we need to be able to break,
the question is, when can we break them And is it
based on the underlying nmedia being obsolete |ike CD
ROVs or fl oppies or sone such.

If you're dealing with a dongle that is
really tied, just because it's kind of fun when we
pull out these things. |If you' ve got, you know, one
of these, what the heck is a one of these, but it
definitely requires sonething el se to plug into and so
that's pretty clear that the nmedium is, you know,
there's a nessage on that one.

REA STER PETERS: Cot it.

MR. KAHLE: The other case is if you have
nedia DVDs, CD s that are still relevant but just
depend on sonething else, then we want to break the
axi s control mechanisnms i f something el se inthe chain
is obsolete and nmaybe we didn't verse that correctly
but that was the notivation

REG STER PETERS: kay, so |let ne take an
exanple. David wants to follow up. Let nme take an

exanple that isn't here yet, DVDs.
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MR, KAHLE: Yes.

REG STER PETERS: And the DVD pl ayer that
we now have becones obsolete and the new player it
woul d be not wise to go this way, but the new pl ayers
don't actually accommodate the ol der DVDs.

MR. KAHLE: Right.

REG STER PETERS: Is that the kind of
situation that you're --

MR KAHLE: No, at |east not in the sense
of DVD as carrying around a novi e.

REA STER PETERS: Yeah.

MR. KAHLE: No, we're really tal ki ng about
sof tware, video ganes. Your conputer comes with a DVD
player in it.

REA STER PETERS: Right.

MR KAHLE: And it's what's used to cart
round bytes that run on anot her operating systemor it

requires sort of a chain of materials to nmake that

function.

REA STER PETERS: Ckay.

MR KAHLE: That's what we're after in
this. It's just for ganes. It's things that are

software oriented. Three years ago we were trying to
sort of pull out why doesn't this apply to sort of,

you know, DVD novies or audio CD s is those really
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aren't software or game things. They nmay evolve into
that, so, you know, three years from now we may be
back with some other sorts of problens.

REA STER PETERS: Ckay.

MR. KAHLE: But at this point, it's things
t hat depend on these other pieces. Does that help?

REG STER PETERS: Yes, for the nonent.
l"mgoing to -- Jule.

ASSOC. REG STER SIGALL: At the risk of
further prolonging this issue, but there's a point
that | need sone clarification on; ny understandi ng of
the existing exenptionis that it applies in the case
where a particular conputer program |ooks to the
presence of the original nedia in order to verify the
copy being used is an authentic one and the problem
was that if you made -- you were free to nake a copy
of the bytes on the di sk but because you didn't have
either the floppy disk drive or the hardware to plug
inthe original nmedia, the programisn't going to work
because it has to look first for that original nedia
in order to operate. |Is that a fair characterization
of the kind of situation the existing exenptionis --
was intended to cover?

MR KAHLE: That's one case and there's

anot her case where we actually couldn't make copies
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because the -- or at | east the conmon copyi ng prograns
that were available for going from one floppy to
another would have run into troubles. This is the
sort of thing that was done in the 1980's back before
they found that digital rights managenent wasn't too
good an idea for the industry, but there was an era
when they thought that digital rights nmanagenent
called a copy protection was a problemand it was not
just original only, it was that they -- it was nade
difficult to go and nmake copi es.

These are the ol d machi nes where you had
to have the floppy in the floppy drive and nmaking a
copy, a verbatimcopy of that disc was difficult.

ASSOC. REG STER SI GALL: | see.

MR. KAHLE: June is bringing up that to be
abl e to nmake sure that we' ve got these things archived
well, we're going to need to enulate these things in
a sort of fictitious environnent to verify did we get
things right. So even if we were able to make an --
you gave ne a magic programthat said, "Ckay, | can
take t hi s and make anot her one of these and it's going
to turn out red and be beautiful and it's going to be
valid", we want to be able to run things.

ASSOC. REG STER SI GALL: Well, okay, then

t he next question | have is in this new exenption th
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at you're requesting we've been tal king about, is it
al so the case that the software you'd like to use, is
it the case that the access controls you would like to
ci rcunvent, are those access control s that again, cal
or look to original nedia to control access or are
they just generalized access controls that are not
necessarily tied to any particul ar devi ce or operating
syst enf

MR. KAHLE: The latter, that they're nore
general access control nechani sns t hat depend on sone
formof -- sonething in the chain that's obsolete. So
we're looking to archive anything that's basically
gone obsolete and we're trying to broaden the
definition of obsolete.

ASSCC. REQ STER SI GALL: You may have done
this already and | apologize if |I'masking you to do
it again, but can you give ne an exanple of that |ast
situation where sonething in the chain has gone
obsol ete but that the access control isn't necessarily
one that relied on that bit of hardware in the chain

to work, to control access? Is there sonething in

m nd?

MR. KAHLE: Let nme see if | can get sone
good -- vyes, there are things |I|ike password
protections, nunbers that have to be keyed in, |icense
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keys and we've received sone of these and we were
| ooking over sonme of the mterials that we've
received. For instance, here is PhotoShop 3.0 and on
the materials that were donated, they've witten it
down on the actual floppy itself and | think we've al
done that.

ASSOC. REG STER SIGALL: It's funny on a
post-it?

MR. KAHLE: Not on a post-it. It's
scratched actually on the floppy itself. And if we
were not to -- if we didn't have that, if we were so
studly to be able to crack the underlying license
access method of going to preventing access, we would
like the right to be able to, and a cl ear-cut sort of
authority to say get it going, totry to get that --
even though this is a floppy that's still fairly
relevant, it's a floppy that runs -- you can still buy
conputers that have this nmedia init, and it's not an
original only access control system

This is for the Macl ntosh before they even
tal ked about which Mac OS versions things were, so
this is old. So, you know, probably m d-" 80s kind of
era and we'd like to basically be able to bring these
back to life and so the original exenption sort of had

this and of two cl auses which narrowed it. It was an
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original only and obsol ete nedi a and we' d suggest not
even the obsolete nedia without the original only is
what it would take to do the sorts of things that
we're finding and it is an ongoi ng issue.

Just for you know, what it's like to bein
an archive. That box arrived | ast week with all sorts
of really great software in it that now we have to
start to paw through and try to get Leisure Suite
Larry back to life. So it's a very relevant issue,
but the original only access protections was sort of
a digital rights managenent systemof the early "80s
and we're finding that there are other types of
software that, | think woul d make sense to have i n our
libraries and archives.

ASSCC. REG STER SI GALL: kay, so as |
understand it now, | think your exenption really is
one that says you're entitled to circunvent an access
control for any -- where any -- where any hardware or
device is obsolete, not necessarily where the access
control -- where condition of access is an obsol ete
device or the access control relies on that.

MR. KAHLE: The nmediumthat the software
resides on may not be obsolete. CD ROV nay not be
obsol ete. Floppy m ght not be obsol ete but sonet hing

along the chain nakes it so that it is an obsolete
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system | think we were trying, as | understand it,
totry to distance ourselves fromthe nmarket totry to
say, "Hey, okay, take care of the old stuff and we can
live with that". | don't think it's the right thing
but you know, we can live with that, just nake it so
that i f anything' s obsolete in these -- because in the
characteristics inthe world that we're working in for
this proposed exenption, it's a nulti-device, multi-
pi ece of software conplex world. [It's not just a DVD
pl ayer plugging into your TV.

ASSCC. REQ STER SI GALL: | guess ny | ast
point would be the list of things in that chain that
m ght be obsol ete and i n your m nd whi ch woul d trigger
the applicability of the exenption could be relatively
long in the sense that it's not just -- it's not just
a CPU, it's not just a floppy drive or sone sort of
i nput device. It could be those things. It could be
t he operating systemsoftware. Do you have any sense
of if that list is cabined or restricted in any way to
the kinds of things that you' d have to do a test of
obsol escence on?

MR KAHLE: Vell, we listed obsolete
operating systenms or obsol ete hardware as a condition
of access. That was how we tried to frame it in such

a way that it didn't sound |ike we were, you know,
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sayi ng everything. It's just that the set of problens
that we're dealing with. So if it requires these --
sormet hing that's gone obsolete that allow us to break
up access protection on the original thing that would
-- is required. Maybe that answers your question.

ASSCC. REQ STER SI GALL: | guess |I'mj ust
trying to think if hardware, if that's sort of too
general and too vague to really get at exactly when
t his exenption should apply and when it shouldn't. It
may be over-inclusive. That's the --

MR. KAHLE: Sonething that m ght save you
from-- well, save us, define it away fromot her areas
that a | ot of other people take as valuable is going
and saying that it's conputer programs and video
games. So that limts the scope to -- in sonme sense.

ASSOC. REGQ STER SI GALL: Ckay.

REA STER PETERS: Yes, Davi d.

GENERAL COUNSEL CARSON: Al right, you
may have conme close to clearing up sone of ny
confusion, Brewster, because nmy question really was
very simlar to Jule's; just exactly what are the
access controls that we're concerned with and | think
what |1'm hearing from you is it could be any of a
number of kinds of access controls. It's not the

access controls we should be focusing on, although
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think that's to sonme degree what we were focusing on
t hree years ago.

What we shoul d be focusing on in whether

we're dealing with sonmething that is -- where the
format -- the format nmeani ng t he hardware or operating
systemis obsolete. Is that a fair sunmation of what

you're | ooking for?

MR KAHLE: Yes.

CENERAL COUNSEL CARSON: Any Kkind of
access control, conputer gane or computer program or
video game on a format, format neaning operating
system or hardware that is obsolete. That sort of
sums it up?

MR KAHLE: Yes.

GENERAL COUNSEL CARSON: All right, Steve,
is that -- as | just sort of sunmed up what Brewster
is asking for, was that your understanding comng in
today and if it wasn't does that -- does anything
you've said up till now change?

MR METALI TZ: No, | think that was at
| east close to it. | think we may have gotten on a
little tangent here about whether that obsolete
operating system or hardware was a TPM and | think
Brewster has cleared up that it doesn't -- you know,

he's not depending on the argunent it's a TPM
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As | understand it, take that Phot oShop 3
exanpl e again, whether or not you could crack the
password on that in your proposal would turn on
whet her that was designed to run on an operating
systemthat is obsolete or whether it was designed to
run on an operating systemthat is not obsolete. It
may be ol d, but not obsolete.

GENERAL COUNSEL CARSON:  Ri ght.

MR. METALITZ: It seens to ne that's just
kind of a -- it alnpst seens that it's a fortuitous
occurrence as to whether or not the TPM should be
ci rcunventabl e. You know, that has nothing to do with
the TPM It has nothing to do with the work. It just
has to do with the environnent in which that work was
first released or in which that copy was rel eased.
And Phot oShop is probably not a good exanple, but if
that were a gane, that might well have been rel eased
on sone obsol ete operating systembut it may al so be
avai |l abl e today i n a non-obsol et e operati ng systemand
| think we've given plenty of exanpl es of when that's
t he case.

| think this is nuch nore an issue for
vi deo ganes and for other types of conputer prograns
because t he mar ket i npact of PhotoShop 3.0is goingto

be nil at this point. But the nmarket i npact
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potentially of Pong and sone of these ot her ganes that
are on GaneTap and so forth is not nil. [|'mnot going
to argue it's the end of the video gane i ndustry as we
know it, but it's becone a significant market and |
think all owi ng this broad exenption that turns just on
t he fortuitous question of what environnment applied at
the time that was originally rel eased coul d have a big
i npact on that market.

MR, KAHLE: If an infringing nove were
made -- |I'msorry, that's not --

GENERAL COUNSEL CARSON: Just one nore
line of questioning, | think. One of the exchanges we
had had to do with all right, what if sonmeone now has
come out and reissued that game in sone form or
another and if | understand one of Brewster's
responses to that, and Brewster, correct nme if |'ve
got that wong because | may have, is that the reissue
isn't necessarily identical to the original.

MR. KAHLE: Correct.

GENERAL COUNSEL CARSON:  All right. And
| gather -- | don't know if you're in a position to
say this; is that your experience or is that your
conjecture at this point?

MR. KAHLE: | think it's required, because

if you re going to reissue these -- we're talking
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about sonething that is on an obsolete platform |If
you're going to bring it on a non-obsol ete platform
it's going to be sonehow different. So it is
necessarily different. 1It's this sort of underlying
shifting sands that we have in our digital
environnment. W're just -- it's hard to keep things
running. So they basically keep com ng out with new
things and they tend to make i nprovenents or it runs
alittle bit better or sone such, and we are inclined
towards archiving the originals with authenticity and
personally, if it were between going and breaking mny
own copy and running up enulators and the like as
opposed to goi ng out and buyi ng GaneTap for 30 bucks,
sign ne up for GaneTap.

| mean, if | wanted access to Pong, |
certainly wouldn't go and bust the prongs out of a
1975 piece of hardware. Sorry, that's just ny -- so
| don't know that |ibrarians are going to be a threat
to -- or as you point out, others. |If sonething is
commercially viable and it's avail abl e, havi ng copi es
made may not be -- of the old versions, may not be the
bi ggest market threat to the problemthat that product
manager is going to have.

GENERAL COUNSEL CARSON:  Like, | assune

first of all, you ve got to understand Brewster's
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poi nt of view froma preservationist's point of view
and havi ng understood that, what is your response in
terms of how we shoul d be eval uating that?

MR METALITZ: Well, first of all, I want
to acknowl edge what he said, that the -- what
archivists do and what preservationists do is very
inportant to preserving the cultural background here
and | know there are nany exanples of what you said
wher e t he copyri ght owner doesn't have the ol d version
any nore whether it's the Yahoo website or a filmor
what ever . There are many instances where it's the
preservationists and the archivists who have taken
this seriously and the copyright owner for whatever
reason, has not. And so we're all better off that
there are -- that these archives exist and that
there's this |evel of cooperation which I think is
ongoi ng.

And |I'"mal so sure you're right that just
the fact that, you know, these thousand titles have
been | i censed from32 different publishers or whatever
t he nunbers were for GaneTap doesn't nean necessarily
that you could easily get in touch wth that
publ i sher, although I think it definitely increases
the likelihood of it conpared to probably a |ot of

other things in this box.
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GENERAL COUNSEL CARSON:  Yeah.

MR. METALITZ: | think the inpact is going
to be at the margin as it usually is. Now that there
is a growing market for |egacy ganmes, and this has to
do wi t h denographi cs and narketing and a | ot of other
things, there are going to be decisions nmade about
investing in bringing these works back to nmarket
It's not usually a technol ogi cal i nvestnent, it may be
ot her Kkinds of investnent. And you're right, if
there's a strong thriving market for one of these
| egacy ganes, it's going to be much | ess threatened by
an exenption that would be accessible, broadly
accessible for this type of use.

It's nore where there's a question about
whether to bring this back to the market or not and
that's where | think the inpact would probably be
greatest. But | think interns of we're not asserting
here -- we're not questioning here what use the
internet archive would nake of these if they were
granted this exenption.

CENERAL COUNSEL CARSON: And did |
understand you earlier to be suggesting that before
one shoul d be able to do what the internet archive is
doing in this area, wouldn't you have to seek out the

copyright owner and get perm ssion?
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MR.  METALI TZ: Wll, that goes to a

guestion of, you know, of their activities under
Section 108. There are some things they're not
required to seek pernmission for but there mght be
many i nstances in which it may nake nore sense to seek
perm ssion and it's not only the Section 108 i ssue but
of course, there's also an orphan works issue that is
ki nd of underlying here. And one of the probl ens that
| recall you brought up three years ago is these
aren't even bei ng supported by anybody. How would we
go find sonebody to ask themto give us a dongle if
they had it or the lens lock or these other weird
technol ogi cal protection neasures that were in
exi stence 15 years ago, 20 years ago. W can't even
find these people.

And |'m sure that is sonmetinmes the case
with what's in your box. Al I'msaying is | think
the market has developed in a way that's probably
somewhat easier to find these people today than it was
three years ago and the market nmay continue in that
direction and if you can find them then presunably if
-- this increases the likelihood that you' Il be able
to do this wthout having to get into the
circunvention issue.

MR PHI LLI PS: So | gather you're not
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suggesting that if we were to re-issue this exenption
either as it was or in sone nodified form you' re not
suggesting that we should sort of throwin a condition
t hat --

MR, METALI TZ: No.

GENERAL COUNSEL CARSON:  Ckay.

MR METALITZ: No, if -- as far as the act
of circunvention is concerned, there are two ways you
could do it. One is if you're authorized by the
copyright owner or by the -- or the other is if you
foll ow the exenpti on.

GENERAL COUNSEL CARSON: Ckay, |'ve got
it. Thank you.

LEGAL ADVI SOR KASUNI C. One nor e question.

REA STER PETERS: Ckay.

LEGAL ADVI SORKASUNIC. |'mjust tryingto
clarify about the new market for the works and what
the harmis and | think what Brewster was getting at
part of the question is whether there is infringing
activity going on or noninfringing activity may be
relevant to that. Does the use of an old copy of --
old authorized copy of a program effect a new
existing market for that or a re-release of that
pr oduct ?

One way, maybe not such a good anal ogy to
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make but let's try it. Take for instance, in another
context like the | Tunes exanple. |If | have records
and say ny say turntabl es becone obsol ete and even if
-- let's even i magi ne that maybe sonme of those records
had sone ki nd of original only or some kind of TPM on
it, would it harmthe market for I Tunes if | was able
to utilize those works, if | was able to emulate ny
turntable in order to use the works that | lawfully
have?

In many cases | would say it's nore of a
pain in the neck to try and enulate it and not go to
| Tunes and buy it or go to that service, but does
that really effect the market for the -- the new
mar ket ?

MR METALITZ: Well, I"'mnot sure -- |I'm
going to hesitate to go down the path that you're
suggesting in terns of your particular hypothetica
but | think what we're tal king about here really is a
form of format shifting and sonething that's in one
format and you want to shift it -- | mean, they don't
want to access -- the internet archive doesn't want
access to this in order to play it on the origina
machi ne. They want to shift the format to a TPMfree
format and one that they can al so periodically mgrate

to new formats al ong t he way.
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In that sense, this is not different from
the other format shifting proposals that have been
before you this tine and three years ago. The only
limtation is that the operating system or the
har dwar e fortuitously needs to be obsol ete on the copy
that they have avail abl e. So | think there is a
potential market inpact here that's the sane as with
regard to the format shifting i ssue generally.

Now, again, | don't think there's any
objection to the uses that the internet archives is
proposing to nmake and the format shifting they're
proposing to do and sone of their format shifting is
noni nfri ngi ng under 108. Maybe, | nean, | assune so.

LEGAL ADVI SOR KASUNIC. Well, isn't that
-- isn't that the distinction or the potential
distinction there at least in this circunstance, the
noninfringing -- there is a noninfringing use of
preservation that may be covered, whereas in fornmat
shifting or space shifting or that, that we don't
clearly -- we don't have any necessary basis for
noni nfringing use there. There's no statutory
exenption like 108 that would apply maybe. So that
di stinction between noni nfringing and reproduction or
a reproduction of that work in sone other nmedi umt hat

woul d potentially infringe, then separates those two.
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MR. METALITZ: Well you and | m ght agree

with that but obviously, a lot of people that have
commented in this proceedi ng woul dn't agree with that.
They think that the format shifting is a noninfringing
use and in fact, even an archive is not relying solely
on 108, they're relying on 117 and they're relying on
107. They're relying on fair uses as an el enent of
the noninfringing use that they're nmaking. So the
fact that the next person who cones al ong and does
this is not an archive and is engaged in sone other
activity, you know, we would have to know nore about
what that activity was to determ ne whether Section
107 m ght apply.

LEGAL ADVI SOR KASUNIC: And 107 in this
context is unique to the user, | mean, the claimfor
that, so it could be very different for a non-archive
user.

MR, METALI TZ: Yes.

LEGAL ADVI SOR KASUNI C: What about t hat
for 117 and the issue of an archive, do you have any
view of that in relation to what Internet Archive is
doi ng? How does that fit with then?

MR METALI TZ: That's the owner of -- |
nmean, that's the owner of the copy issue but | assune

that they are -- you know, have becone the owner of
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t he copy -- are you aski ng about what they're doing or
what sonmeone who is not a Section 108 archive woul d
do? |1'mnot sure what your question is.

LEGAL ADVI SOR KASUNI C.  Yeah, what about
-- well, just inrelationto a Section 108 archive, do
you think that this fits?

MR, METALITZ: Well, | think, you know,
certainly what they are doing mght well -- wthout
| ooki ng agai n at the exact wording of 117, | think 117
even cross-references the definition of archivein 108
but I may be wong about that. But we do know there
are a lot of people on the internet who think that
basi cally any copy they nmake is an archival copy even
if they don't possess an original. And there's
wi despread misinformation about that and people
certainly will rely on Section 117 to justify this
type of activity and that will be their argunent for
why it's -- the use they're naking is noninfringing
and therefore, they're also not Iliable for a
1201(a) (1) violation.

REG STER PETERS: GCkay, Steve, do you have
any questions of Brewster?

MR. METALITZ: No, | don't, thank you.

REG STER PETERS: Brewster, do you have

any questions of Steve?
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REAQ STER PETERS: |If not, | want to thank

both of you. This was very informative and it gives

us a lot to think about. As you know, we nay well

have additional questions and if so, we'll
witing and make them part of the record.

you both very much.

put themin

But t hank

MR. KAHLE: Very nmuch appreciate it.

Thank you.
(Whereupon, at 1:14 p.m

entitled matter concl uded.)
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