July 18, 2008

Ms. Jennifer J. Johnson Chief Counsel’'s Office
Secretary Office of Thrift Supervision
Board of Governors of the Federal Reserve System 1700 G Street, NW

20" Street and Constitution Avenue, NW Washingia@,20552
Washington, DC 20551 Attn: OTS-2008-0004

Ms. Mary Rupp

Secretary of the Board

National Credit Union Administration
1775 Duke Street

Alexandria, VA 22314-3428

Re: Federal Reserve System 12 CFR Part 227: DockeRN®14; 12 CFR Part 230: Docket
No. R-1315; 12 CFR Part 226: Docket No. R-1286jdefbf Thrift Supervision 12 CFR 535:
Docket ID. OTS 2008-0004; National Credit Union Admtration 12 CFR Part 706: RIN 3133-
AD47

Dear Ms. Johnson, Mr. Bowman and Ms. Rupp:

Bank of America Corporation and its bank affiliatggpreciate the opportunity to comment on
the proposed rules that the Board of Governorb@tederal Reserve System, the Office of
Thrift Supervision, and the National Credit UniodrAinistration (collectively, the “Agencies”)
published in the Federal Register on May 19, 2008 comments below will also address the
proposed changes to Regulation AA, Regulation D, Regulation Z.

Bank of America is a leader in domestic retail bagk- particularly with regard to deposits and
credit cards. We serve more than 59 million hoakihthrough 6,100 retail banking offices,
nearly 18,500 ATMs and award-winning online banksegvices. With 24 million U.S.

consumer deposit customers (approximately $52mbittonsumer deposits as of June 30, 2008)
and 38 million active U.S. card customers (overstllion in managed account balances as of
June 30, 2008), we lead the industry in both doimésiposits and card balances. The Agencies’
proposal, therefore, is of great consequence ti& B&AmMerica and its customers.

l. Executive Summary
A. Overview

The proposal would substantially reinvent the besénof credit card lending and deposit taking.
While in many cases, the effects of the rulemakwogld be relatively benign and the market
would simply adjust to incorporate prescribed teratser aspects of the proposal specify the
terms and, implicitly, the prices, of credit cartlaleposit offerings. Areas of the proposal that
bar mainstream credit and deposit practices woane [substantial effects on the availability and
cost of credit for consumers, and the efficiencyg eost of the deposit system. This proposal



will have a broad impact on the economy both atrétail level and in highly complex
securitization markets, slowing growth and limitiagcess to financing.

Finally, the proposal represents a substantial tke@afrom the letter and the spirit of the

Federal Trade Commission Act (the “FTC Act”), whimlithorizes the Agencies to regulate

unfair and deceptive trade practices. In seveeds rather than regulating unfair or deceptive
practices, the Agencies are legislating what thedietse to badeal practices. More importantly,
we believe the practices that the Agencies are atarglare in fact far from ideal from the
perspective of consumers, banks, and the finasg&em as a whole, and the Agencies would be
making a serious error in denying consumers thé&cehaf alternate practices.

B. Deposits

The Agencies propose to require a bank to pernsitocniers to opt out of discretionary
overdrafts for checking accounts at the openingnofccount and then on a regular basis
throughout the account relationship. Bank of Armeesupports the concept of customer choice
in this area, and already offers customers notickeagpt-out for potential overdrafts at our

ATMs. We have not extended notice and opt-outltoverdrafts on an account, however. The
reason is twofold: first, the current deposit pssseg system, of which discretionary overdratft is
one part, benefits consumers, so there has bedadinlemand for such an opt-out; second,
because opting out of discretionary overdrafteac®@mpatible with the current payment system,
the changes to the system necessary to accomntbdatpt-out capability would come with
costs to consumers and to the economy as a wletdléathoutweigh the benefits. We believe the
Agencies have failed to weigh, or in some casen ewvasider, these costs.

The Agencies’ proposal focuses only on overdragtfeWe believe it is inappropriate for the
Agencies to regulate one term of a deposit relahgnwithout considering the incidental effects
on other aspects of that relationship. For exantpld relationship, at least at Bank of America,
generally offers customers free check processidgaanount maintenance, free on-line banking,
and free usage of our ATMs. If the proposal ispéd, the current pricing structure for all
deposit services may no longer be viable, andusliaaners, not just those who opt-out, may see
a change in how they pay for access to the bardgatgm.

Moreover, for those who do opt-out, the Agenciddise price at zero for the unavoidable
situations where a bank pays an item that overdeawaccount. We believe that price-setting
of this sort is inappropriate and wholly unauthedzy the FTC Act. Price-setting, particular
price-setting where the price is established ai,zdifles innovation, and the overdraft proposal
will have the direct effect of stifling innovation areas like account management tools.

The Agencies’ proposal also undermines the fundéehpremise on which the business of
deposit taking has been based since its incepti@enconcept that the customer is responsible for
the money that is deposited into and withdrawn ftbencustomer’s account. The customer, not
the bank, is in the best position to know what &sdbe customer has written or what debit

! Although the inexact standard the Agencies ussstablish overdraft fees as “unfair,” describedrieater detail
below, could just as easily be applied to any gtlegjitimate bank fees.



transactions the customer has authorized that @itédt the customer’s balance. And it is the
customer who has always been responsible for enggthvat good funds are available to support
all transactions that the customer initiates. Haad, Bank of America recognizes that today’s
payment systems are more complex than they udeel, tand, to that end, Bank of America
provides tools and services to its customers tp tiedm manage their account, in the current
environment. The Bank notes that the majorityhef Bank’s customers successfully manage
their accounts in a manner that avoids not onlydredt fees, but all banking fees. The
Agencies’ premise that customers are no longertahieanage their accounts is flawed.

The Agencies’ proposal also fails to consider inetable technological and practical problems
that would be created by the proposed opt-out ata-thold requirements, as well as the
unintended effects that would accompany them. ekample:

* In the majority of caseshen assessing an overdraft fee for a point oftsafesaction, good
funds are available at the time of authorizationdra not when the transaction actually
settles. This happens because the customer Hawiaaetl other transactions against the
account, such as a check or ACH payment, thatracepsed in the interim. The customer is
then charged a fee. Consequently, we do not utashetfiow it is an unfair and deceptive
practice to authorize an item when the customexeant shows sufficient funds available
and then charge a fee if it turns out the fundsewert available. In effect, the proposal
requires us to take uncompensated risk. Moredhemproposal removes any incentive for
customers to manage their accounts to ensure dodtfgnds are available to cover all of the
transactions they initiate and authorize.

» Conversely, 61% of authorizations approved wherdgands arenot available end up having good
funds available when settlement occurs and thezefomot incur a fee. This will happen, for
example, in situations where customers know they higposited funds, but the funds have not yet
been made available at the time of the authorizabat are available at the time of settlement.
Under the proposal, customers who opt out will hi#nese transactions declined (and be very
confused as to why).

» Bank of America currently provides next-day avaiigpbon 97.5% of deposits, and places
holds on or otherwise delays only 2.5% of depoditshe UDAP proposal is implemented,
we estimate that the number of items on which vaegholds could triple. This is because
checks written on accounts that have opted outheilinore likely to be declined, which in
turn, will cause a ripple effect on every accounat thas received one of the returned checks.
The current models used by banks to determine whéthplace a hold may need to be
revisited. Moreover, because checks written orooptaccounts can be deposited in any
account, all customers, even those who have netlapit, may see a slow-down in their
funds availability. This means that Bank of Amaraustomers could lose next-day access to
$173 Billion annually, and if this effect is extdpted to the industry, more than $1 Trillion
dollars of deposits could be affected. This walult in declined POS transactions and
returned checks/ACH for customers who do not optasiwell as for those who do.

* The proposal finds that customers will suffer nonn# their debit card transaction is
declined at point of sale because they will useeditcard instead. In fact, 21% of our



deposit customers do not have a credit card (aatdodrcentage will likely increase
significantly if the Agencies adopt the proposeeddrcard rule). If the debit card is
declined, neither cash nor check will be a vialiteraative for that transactidn)eaving the
customer without the ability to complete the pusgha

* We estimate that under the proposal, returned cheakld increase as much as three-fold and ACH
declines will dramatically rise, because customérs opt out will have their checks and ACH
transactions that are presented against insuffifienls returned or declined, rather than paid.
Assuming 100% opt out, cumulatively, customers @ilperience incremental returned checks
totaling 12.8 million checks representing $4.3iBiit 11.1 million ACH transactions representing
$2.4 Billion will also be returned annually, cauginemendous customer and merchant
inconvenience and increasing costs throughoutytsieis. As a result, merchant returned check fees
incurred by our customers will increase by $321libtil, or $143 annually per customer who
bounces a check. Merchants will also face incretaséiection costs associated with the bounced
checks. To some extent these effects will be rii¢ig as customers opt back in, but there will be
substantial disruptions to the payment systemenrterim, as well as a loss of consumer
confidence.

* The debit-hold proposal will create a crippling lpleom for bank processing because the
proposed rule will effectively mandate a three dalay between a bank’s receipt of a debit
authorization request and that bank’s ability teedmine whether to pay or return all
intervening items.

For perspective, it is worth noting that a receAstudy of overdraft practices at banks failed
to identify any of the issues identified by the Agees as significant problems in the current
system?® In fact, when the Federal Reserve Board lookédeaissue of overdraft fees as
recently as two years ago, and issued related gogdand regulations, there was no suggestion
these were unfair practices. Yet banks that raliethat guidance will be deemed by the
proposal to be acting in a predatory manner.

Solutions
While the Bank believes that the proposal as dilafteuld impose cost and inconvenience to
customers, we believe that modest changes to tpogal could preserve its benefits while

substantially reducing its costs.

The proposal should state that for accounts wheteseomer can and does choose to opt out of
overdraft fees, the bank may, in good faith, cargito charge a fee if the customer’s account

2 Cash would likely not be a viable alternativediese most likely the customer will be using the saebit card
that was declined to attempt to withdraw cash ftbensame account through an ATM. Similarly, wadwe most
merchants will be reluctant to accept a check feooustomer who just had a debit transaction detline

% United States Government Accountability Office pBet to Chairwoman, Subcommittee on Financial tntins
and Consumer Credit, Committee on Financial Sesyitluse of Representatives, Bank Fees, Feder&i®an
Regulators Could Better Ensure That Consumers IR&egiired Disclosure Documents Prior to Opening Kinec
or Saving Accounts.GAO 08-281, (January 2008). (“GAO Study”).




shows good funds at the time of the authorizatiohthen fails to produce good funds at the time
the transaction settles. This clarification wordduce some of the unintended effects on the
payment system that are described above. Alsoaiperfectly appropriate assignment of rights
and responsibilities. When a customer’s behagioesponsible for an overdraft — for example,

if a deposit does not clear, or if a check theaustr had previously written is presented to the
bank the same day the transaction was authorineidgleared as part of overnight processing —
it is perfectly appropriate (and in no way unfairdeceptive) for a bank to charge a fee for
incurring the risk of paying overdrawn items.

We intend to supplement this letter by August & @vith additional clarifications or changes
that will help relieve of other issues identifiedthis letter.

C. Credit Cards
Risk-based Re-pricing

In the context of risk-based re-pricing, the Agesqgiropose an unsecured credit card account
whereby customers can revolve a balance practizallfinitely at the same interest rate so long
as they do not pay more than 30 days late. Irceffiee Agencies propose tlaaty other system
for risk-based re-pricing a consumer’s credit adebt isper seunfair and deceptive, regardless
of the other benefits of the account, how it isltised, or market developments — and
notwithstanding other laws authorizing and regogguch practices. That would be an
extraordinary finding, and one without legal orttaat foundation.

More importantly, however, the Agencies’ regulatprgscription — like most governmental
attempts to set market terms — would have subatatverse unintended consequences,
primarily for the very group of people the Agencass attempting to aid.

Credit cards today are the foremost example of wghledown as open-end credit, whereby a
lender agrees in advance to allow a customer tatoup to a pre-determined amount and repay
all or a portion of that amount at the customehisasing each month. The amount revolved and
the length of repayment is largely up to the corsynvho also retains the option of transferring
the balance, without notice, to a competitor offgriower rates. But this flexibility for the
customer means real challenges for issuers who eansta reasonable risk-based return and
operate safely and soundly.

As described in detail below, these benefits feradhstomer depend in considerable part on the
issuer’s ability to increase the interest ratel@dustomer’s debt to the extent that the

* The proposal would thereby find to be unfair ardeptive the system of risk-based pricing propdsethe Board
itself a year ago, as part of its Regulation Z agmeents. It would also find to be unfair and deepthe
comprehensive system of notice and choice esta&dlibly Delaware law, to which Bank of America’s chtbiness
has adhered in good faith for more than twentys/edit also calls into question the fairness sefmailar notice and
opt-out regime that the Agencies are proposingf@rdraft fees in this same rulemaking.)



customer’s risk of charge-off increases or marketamnomic conditions changeBefore risk-
based pricing democratized access to credit, cargpanies simply charged all cardholders a
relatively higher rate at the outset, and declioesdlit to those who presented more risk. The
GAO recently documented the transition to risk-lbgsecing as part of an exhaustive study,
which also noted that this transition, combinechwilgorous competition among issuers,
lowered rates for vast segments of credit cardsis@ihe Agencies’ proposal would undo this
system.

First, the proposal would invalidate all forms effault re-pricing — that is, a higher interest rate
imposed upon the customer’s violation of the cayjgeament — except one: a customer paying
30 days late. Data clearly show that there arerdilpes of default that present substantial risk
of charge-off and that therefore should also bengezd. These other types of default — for
example, making late payments twice in twelve mentitan also be disclosed just as clearly
and understood by customers just as readily asriibepproved by the Agencies.

Second, the proposal would invalidate all formsegiricing not related to the customer’s
performance on the card — for example, an amendtoghe rate based on a recent deterioration
of the individual’s credit history, default to othesuers or increases in market interest rates. |
other words, credit card companies would not basdtl to amend the terms of a credit card
agreement regardless of borrower’s risk or mar&atitions. While the proposal has a surface
appeal, it would have substantial adverse effestsdnsumers and issuers.

Our experience shows that when Bank of Americasaiisterest rates for a given group of
customers presenting higher risk, our increasestast income approximately and appropriately
offsets the greater losses incurred by that grdopther words, risk-based re-pricing allows us
to offset increased losses, and earn a similarofateturn for risky customers as we do for our
average customer. Furthermore, when we re-pric@iess, we find that the re-pricing itself
does not cause any significant increase in defaimtother words, for two groups of borrowers
with a given risk profile or score, those who ad@phange in terms to a higher, risk-based rate
do not default significantly more than a contradgp who are kept at a lower rate. Many re-
priced customers tend to manage their credit masely making larger monthly payments and
paying down their debt faster. Thus, from our pecspe, a higher interest rate not only allows
us to earn income to compensate for greater tisictually reduces the risk we are managing
and causes the customer to manage credit moreywisel

The Agencies’ proposal appears to assume thatgdeability to re-price will not materially
alter issuers’ willingness to lend, and that issweitl offset revenue losses simply by charging
annual or other across-the-board fees, therebwialipless risky customers to cross-subsidize
more risky customers. Intense competition for ¢hiess risky customers makes this outcome
unlikely. Rather, interest costs for all custormemes likely to rise significantly, and credit
availability is likely to decline. Many of thesestomers who benefit significantly from access

® The proposal draws a distinction between reprigihdebt already owed (existing balances) and bhebirred in
the future. As described below, while that didiime has a surface appeal, the fact is that tha L the issuer lie
predominantly in the existing balance.

5 GAO-06-929 at 31



to credit are likely to turn to payday loans, refuanticipation loans and other higher-cost, less
transparent forms of unsecured credit left untoddhethe Agencies’ rule. And they will of
course lose the security and other benefits oéditcard in the process. We are attempting to
guantify the potential loss in credit availabildapd the increase in credit costs to impacted
customers and intend to supplement our submissithntins information.

Time for Payment

Another area that highlights our concerns abouttkdit card rule involves the time for
payment. Regulation Z, promulgated by the Fedviges for at least a 14 day time period
between mailing of the statement and the date bghathe payment in full must be made in
order for the customer to receive a grace perioak (5, an interest-free loan from time of charge
to time of payment). Today, the minimum grace getdue date and the minimum payment due
date provided by regulation are the same numbdays.

The proposal, however, prescribes a 21-day timegéor purposes of late fees and other
consequences; it does so by finding any shorteoghéw constitute an unfair and deceptive act
and practice under its Regulation AA. Remarkathig, Board has preserved the 14 day rule
under Regulation Z. Therefore, minimum grace mkdoe dates and minimum payment due
dates may differ. This proposed rule is a recgeectistomer confusion, as it creates two
payment due dates — the date by which any paymduatiimust be made, and, seven days later,
the date by which payment must be made to avoingdaie. A consumer must determine and
arrange to pay the balance in full by Day 14, batila have until Day 21 to determine and
arrange to make the minimum payment. If the UDAgument is based on time to review the
statement and arrange payment, one would assumhéhiame needed to review the statement
to determine and arrange to pay the entire billldoeed to be longer than the time needed to
review the statement and to arrange to make tharmam payment.

The premise of the rule must be that a customarataeasonably avoid late fees if given only
14 days in which to pay, but this premise lackspsup The Agencies assume, without any
factual foundation, that mail delivery takes sedags each way, leaving seven days for review.
Even assuming the mail moved at that pace — andowet believe it does ever 60% of our
customers pay on-line or through channels othentthee mail In addition, statements are
available on line for customers, so the reviewtede place even if the physical bill has not yet
arrived. Thus, the animating premise for the psappcs not only factually incorrect but also
wholly inoperative in anajority of cases.

Solutions

As with the deposits proposal, Bank of Americadeds that relatively modest changes to the
proposal would significantly decrease its adversg unintended effects, while continuing to
serve its intended purposes.

First, with respect to default re-pricing, the Agers should permit re-pricing based on any
default event that can be demonstrated to reflecat@rial increase in the bank’s risk of loss,
provided the specific default events that may causepricing have been clearly disclosed to,



and understood by, consumers at the outset ofciteuat relationship and whenever they occur.
We propose the final rule include a safe harbocéstain default events that commenters can
demonstrate meet that standard. The Agenciesahotlarbitrarily limit the number of such
events to one (30 days late), and implicitly suggest any other default event -- no matter how
justifiable based on risk and no matter how wedttised and understood -{ier seunfair and
deceptive. As described below, we believe thatdmiault event that clearly meets this standard
is late payment or overlimit twice in twelve montHSuch a standard is not only fully justified

on grounds of risk but also allows customers todugied after the first occurrence and told that
a recurrence will prompt re-pricing.

Second, the Agencies should allow re-pricing fdf-ts” events that reflect a material increase
in the bank’s risk of loss or cost of funds — sastdefaults with other creditors or increases in
market interest rates — provided such increasesiade on clearly prescribed and disclosed
terms, and subject to at least a two-year limitatia the frequency with which such re-pricings
can occur. For example, banks clearly should bmited to reprice customers upon expiration
of a card, provided that the card carries somermum time — for example, two years — and
provided the customer is provided notice and th@odpnity to repay at the original rate under
the original terms. Notice could come at accouigfimation, through a special notice prior to
expiration of the card and the time the bank ptangprice, and on the first statement after re-
pricing. Such an arrangement would clearly allogustomer to reasonably avoid a higher rate.

Third, the Agencies should not legislate a timedayment unless and until they can develop a
factual record to support the time they choose.

Following is a more detailed description of theslikeffects of the proposal on our deposits and
credit card businesses.

l. Bank of America’s Concerns Regarding the DepositBroposal

Bank of America shares the goal of the Agenciemnisuring that consumers are provided with
tools and information they need to make choicesiabm@anaging their monies. However, the
proposed amendments to Regulation AA and to Rdagul&tD provide minimal, benefit to a

small percentage of customers, while fundamenthdligupting the consumer banking and
payments systems in a manner that will impose anbat cost on all consumers, merchants, and
financial institutions.

A. Current practices with regard to deposits and debittransactions are beneficial for
consumers, and Bank of America provides tools to @ customers manage their
accounts.

The Bank disputes the underlying suggestion optisposed regulations that current
discretionary overdraft provisions are unfair tmsemers. Discretionary overdraft fees are an
integral part of an overall deposit relationshigttprovides numerous benefits to consumers.
Our research and day-to-day interactions with austs confirm that consumers are aware of
and understand the way the overdraft system warks$ also understand they are responsible for
managing their own monies. The Bank has providesdemers with appropriate tools to help



them effectively manage their accounts. We belieiginappropriate for the Agencies to
regulate only one term of a deposit relationshastipularly without considering the incidental
effects of doing so.

1. Consumer deposit accounts and the system thposithem are beneficial for
customers.

Consumer deposit accounts are foundational finatads, necessary for consumers to function
efficiently and to prosper in today’s society. @pmsit account is an easy means for consumers
to facilitate payments, build savings and cap#al] even establish a foundation for credit.
Today’s deposit accounts, and the related servazesnore flexible and secure than cash.
Industry competition has spurred innovation, analsconers expect and receive many core
features from their checking accounts. At BanKuoferica, some of these features include:

a. “Free” checking Bank of America offers a checking account withmonthly
maintenance fee. In fact, in an average monthroxppately 80% of the Bank’s consumer
customers pay no monthly maintenance fee.

b. Multiple payment functionality Today’s checking account customers have multiple
payment options far beyond traditional checks. stomers, for example, initiate their own ACH
transfers through the Bank’s online bill-pay seeviand transfer funds between Bank of America
accounts at Bank of America ATMs. And, of coursgstomers with debit cards can pay for
items anywhere VISA or MasterCard debit cards aoejpted, including online.

C. Readily available transaction and balance in&gmom Customers also have demanded
easy access to more information about their acdoalances. Consumers can get information
about transactions that have cleared and balafmenation online, through the Bank’s 18,500
ATMs, over the phone or in one of our 6,100 banldagters.

d. Faster access to their money — fewer and shootds on the checks they deposit:
Today, the Bank makes available 97.5% of all dé¢pasade by customers at Bank of America
banking centers or ATMs no later than the nextiess day. Many of these deposits are made
available to the customer faster than the law reguand faster than the Bank itself receives
good funds.

2. Consumers understand that it is their respdiigild manage their accounts and
understand the way discretionary overdrafts womnkl, vaew the Bank’s decision to pay
discretionary overdrafts as beneficial.

At its core, the relationship between a bank amdhiecking account customer is one in which
the customer places money on deposit with the badkthen instructs the bank what to do with
that money. Each transaction conducted by themestis an instruction to the bank to pay
money from the account. With the authority tofinst the bank to pay money comes the
responsibility to ensure that there are good fuawdslable to pay every transaction that the
customer initiates. The customer, not the bani tke best position to know what checks the
customer has written or what debit transactionstig#omer has authorized that could effect the



customer’s balance. And it is the customer whothasesponsibility to make deposits in a form
and at a time that the deposited funds are availabbay the checks and debit transactions.

As banking law has developed in the world of chebksks are obligated to pay all “properly
payable items,”unless they fall into an explicit exception. Seg, UCC Sections 4-401 and 4-
402, and Official Commerft.When a bank receives an instruction from thearust, such as a
request for a withdrawal of cash from an ATM ohack, the bank understands that the
customer wants the instruction to be followed isipossible for the bank to do so. In that
context, discretionary overdraft protection is &eotimportant feature customers have come to
expect of the Bank.

Overdrafts and overdraft fee®ccur when the consumer spends more money tlearotisumer
has available. The situation can arise from anyfof payment request presented against the
customer’s account, including paper checks, elaatrchecks, ACH transactions, debit card
transactions, or ATM withdrawals. The situatiom edso arise if the customer deposits an item
that bounces.

Our customer research shows that customers undér$tay are responsible for managing their
accounts and can avoid fees if they manage thedsfappropriately. The fact that almost 90%
of our customers do not overdraw their accounnygven month, and that 65% of our
customers did not incur an NSF/OD fee last yeawshbat the vast majority of our customers
understand how to manage their accounts in a waydam overdraft fees. However, if they
make mistakes or fail to manage their accountsagpately, and overdrafts occur — and this can
happen to anyone — customers expect the Bank &r tlo® overdrafts and to trust them to pay
the overdrafts back. They do not want to be enalsaad or suffer the financial consequences of
bounced checks or dishonored point-of-sale (“P@@f)sactions. Customers appreciate the
benefit of banks using their discretionary overtlaaithority to save the customers from this
embarrassment or cost.

Overdrafts may appear to occur during the day.tBeiBank’s decision about whether or not to
impose a fee is not made until the Bank condustpribcessing at night. A customer may
conduct a transaction with a debit card by enteaif®gJN. If the customer only has $50 in the
account and he or she buys $60 worth of groceties$60 transaction will appear to draw the

" In the Official Comment 1 to section 4-401 of th€C, the UCC Commissioners stated, “An item is prop
payable from a customer’s account if the custonasrauthorized the payment and the payment doesalate any
agreement that may exist between the bank anduteraer. An item drawn for more than the amourg of
customer’s account may be properly payable.”

8 For checks, section 4-401 provides banks authtwitgharge against the account of a customerean that is
properly payable,” and section 4-402 establishesstincept of wrongful dishonor if a bank refuseldoor an item
that is properly payable.

° At Bank of America, the fee structure and theda®unts were created in conformance with OCC Guielain

12 CFR 7.4002, the OCC requires that a nationak sansider several things when establishing aifedyding

“the deterrence of misuse by customers of bankingrséces.” (emphasis added). The OCC criteria recognizes
that banks’ current fee structures deter inappad@tbehavior, such as overdrawing one’s depostumtc See also,
OCC Interpretive letter 997 and OCC Interpretivétée916.
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balance down to negative $10. If he or she cheakefiTM or online banking, the account
would show a negative balance. Most, if not alhks post transactions — that is, actually
transfer the money to pay the item — in a batahigtt. And fees are imposed after the time that
processing occurs.

As part of its batch processing, Bank of Americagesses credits — that is, deposits — before we
process debits — that is, items presented for pafma our example above, that negative $10
balance can be cured if the customer makes a ddymdsre cut-off time at a Bank of America
ATM or branch. The customer will not receive arwraft or NSF feeln fact, at Bank of
America, over 61% of the POS debit transactionstece the account into a negative balance
on an intraday basis never incur a fee becauseugtemer cures the overdraft before
processing. This statistic demonstrates very lgldew well the majority of consumers
understand the bank system, and this intraday igoabenefit that customers actively use, and
risk losing under the proposal.

Importantly, the Bank clearly discloses the feeamted with overdrafts at account opening, at
the time of the occurrence (by mailing a noticéh® consumer promptly after the imposition of
a fee, and, if the customer has signed up for ¢®\lby an electronic message to a mobile phone
or email account) and in monthly statements.

3. The Bank provides the tools that a consumersigethanage his or her account.

While the consumer must authorize each and evangaéction, whether by writing a check,
authorizing an auto-debit, or swiping a debit céné, Bank may not become aware of the
transaction until long after the consumer has cotetlithe transaction. This is true even for
debit card transactions, which can take three legsidays to be submitted by the merchant for
processing. Because the Bank does not become aire details of the transaction until long
after the consumer has already received the besfefie transaction, the consumer, not the
Bank, is in the best position to know whether arthe transaction will overdraft his or her
account.

Technological developments have given bank custemere options for paying their bills and
managing their finances. These choices requiremgphisticated means of keeping track of
funds, and the Bank has responded by providindalfmving tools:

a. Overdraft Protection:

The Bank offers two products that help customeysitgans that are presented against
insufficient funds. With Savings Account Overdrfbtectionwe transfer available funds from
a linked savings account to cover items presergathat insufficient funds in a checking
account. While signing up for the service is fn@e,charge a fee when the customer uses the
service, currently $10 each day that transfersioc@ith Credit Card Overdraft Protection, we
will transfer funds from a linked credit card toveo items presented against insufficient funds in
a checking account. Like with Savings Account @vaft Protection, signing up for the Credit
Card service is free, but the customer may inces fer the transfer under the terms of the credit
card agreement.
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b. Other Tools

In addition to the overdraft protection productank of America has a variety of tools it
provides to customers to help them keep trackaf thalances, manage their accounts
and avoid overdrafts. These tools, when combinigad an active and accurate check
register, can help customers avoid overdrawing tmount.

@.) Free online banking This service allows customers to track when their
transactions have posted, so they can see whhattliehas processed. For many
transactions, the bank will also display the tratisa as “pending” until it has
been processed.

(i.)  e-Alerts— Online notices are sent to a customer’s compB{eA, or
mobile phone to alert him or her that a low-balathceshold has been reached or
after an overdraft fee has been imposed.

(i)  Overdraft notices- We mail notices promptly after the overdraft ascso
customers can transfer funds and avoid additionaldrafts.

(iv.) Telephone banking Customers can call and check their balancesyat a
time.

(v.)  Customer ServiceThrough Customer Service, we work individuallghw
each customer who contacts us by phone or in peosevaluate his or her
situation. In the event of bank error, we makeditgation right. We also utilize
our call centers to educate consumers about theugatools available to them.
For example, if a customer is calling to inquir@atan overdraft fee, we may
suggest one of our overdraft protection products.

(vi.)  Student -- Stuff Happens® card and one waofean overdraft fee We
recognize that students may be handling depositents for the first time. We
provide each student who opens a CampusEdge Clgeg&aount one Stuff
Happens® card that the student can present tovioagie fee, and, if they select
our student deposit value package, they also re¢be/right to have one
overdraft fee waived.

(o} Fee Education

Tangible evidence of the Bank’s commitment to emgidmg customers is its
comprehensive, multi-media Fee Education programong its benefits, this program
includes an interactive website that provides glaaken videos to educate and explain
account management services available at the Bashbr@vide detailed information on
Bank of America product pricing and fees. The Bhak also recently revised its
NSF/OD notices to simplify the language and addsagisig about account management
options, such as overdraft protection programsesidrts.
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Of course, one supporting an opt-out of overdnafitght argue that all these benefits of the
current system will persuade customers not to aptamd that there is therefore nothing lost by
allowing customers to choose between this systahoar where overdrafts will not be allowed.
Certainly, that is logicalf one presumes th#l) an opt out is technologically feasible; (2)cot
out option will not affect the services availabdethose who choos®tto opt out; and (3) the
proposed opt out would be understood by consun&ssdescribed in the following section,
none of these presumptions is correct.

B. If the Agencies adopt the proposed changes to grdation AA and Regulation DD,
there will be severe unintended effects for consums

Customers who opt out of overdrafts may not redheefull scope of benefits they are giving up
when they opt out. Moreover, the ramificationsha opt-out proposal will not only be felt by
the customers who have opted out, but will belfglall participants in the depository system.
Some of those ramifications are:

1. Unintended effect on other fees for all cust@ner

The current pricing and fees on bank accountsasfie balance of risk and reward based on the
current practices and permissible fees. Banksatdnnctionally prevent all overdrafts, but, if
the proposal is implemented, banks will be prokibifrom charging a fee to those customers
who have opted out; in effect, the banks woulddredd to take on uncompensated risk. If this
proposal were adopted, the current pricing strecisino longer viable for customers that opt
out. Services that are currently free, like freeaking and savings accounts, free online
banking, free e-alerts, free access to the Barik4 free Keep the Changet®and even free
debit cards, would have to be reviewed to seecibittinues to make economic sense for the
Bank to continue to provide the services for frieg a result, the pricing structure will likely
change fomll customers.

2. Delay in availability of deposited funds for allstomers.

Bank of America currently makes approximately 97 &%deposited funds available to its
customers within one business day of the depasieaning that customers have delayed
availability to only 2.5% of deposits. The iterhattare currently delayed by more than one
business day are almost exclusively items thaBtngk has determined warrant a hold under
Regulation CC. As a general rule, the Bank makaedd available much more quickly than
required by Regulation CC.

The Bank estimates that, if the Agencies’ propasake adopted, the percentage of deposits that
it will not be able to make immediately availabtautd triple to 7.5% of deposits. This translates
into delayed availability for Bank of America custers representing $173 billion dollars per

19 Keep the Change® is Bank o America’s free saviprggram where we round up debt card purchase®to th
nearest dollar amount and transfer the differeacelinked savings account.
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year, which equates roughly to $1 Trillion industvide. This delayed availability will, in turn,
result in additional declined POS debit transactiand additional returned checks.

Because a returned item increases the likelihoddeoEustomer experiencing an overdraft, and
because the proposed rule prohibits a bank fromgb&mpensated for the risk associated with
an overdraft, banks will make greater efforts tewga that deposited items have cleared before
allowing consumers access to the deposited itefhss means that, for customers who opt out,
banks will likely hold a higher percentage of dafeasitems for longer periods of time both as a
means of protecting the bank and as a means aqtirog the consumer. For example, banks
that currently make funds available more quickigrtiiRegulation CC requires may consider
utilizing the full delay of availability allowed bkaw. In addition, since a higher percentage of
checks will be bounced, there will be more disrupiin the processing of deposits and current
models used by banks to determine whether to @ldo®#d may need to be revisited. This
means that banks may need to start placing holdsare items. The net result will be that
deposits processing will be slower and less effiiciean it currently is for all participants in the
depository system.

3. The opt-out structure proposed by the Agenwiidead to customer confusion

Because of the complexity in the depository sysiasiuding different forms of transactions
(PIN and Signature Debit, ACH, Wire, Paper Cheé&ltsctronic Checks), payment system
participants (e.g. Card Associations, Regional#iiM Networks, NACHA, FedWire,
transferring banks, merchants), and the differeanaels for conducting the transactions
(branches, ATMs, online banking, phone), it is imgble for a bank to prevent all overdrafts
from occurring. For example, if an item that thetouner deposited is returned after bank has
made the funds available to the customer, the balhkleduct the amount of the returned item
from the customer's account; if the customer hadeni@nsactions against those available funds,
the return of the deposited item can overdraw aowatt. The result will be confusing for
customers who believe that, when they opt outbtirk will be able to prevent all overdratts.
Moreover, the Agencies have appropriately recoghibat banks should not be prevented from
charging overdraft fees for transactions that tekicould not prevent. Specifically, the
Agencies allow an exception for situations in whittte purchase amount presented at
settlement by a merchant exceeds the amount tlebmginally requested for pre-
authorization.” This situation happens most freqiyen pay-at-the-pump gas station situations
where the merchant usually submits only a $1 pteeaization request. However, when a bank
imposes a fee under one of the exceptions, themestwho has opted out is likely to be very
confused and angry when the bank imposes an ovefelea

4. Consumers who opt out will lose the float fame day deposits

' As we address in Appendix A, the notice proposethb Agencies is not balanced, and will misleast@mers in
many important respects, including leading conssrn@believe that their request to opt-out of ovaiitd will
prevent all overdrafts and all overdraft fees. Mf&pectfully request that the Agencies rethinkgiaposed model
notice.

14



Today, Bank of America customers who know theirgbegck will be direct-deposited that
evening can make purchases with a debit card dtinengay knowing that Bank of America will
credit the paycheck before processing the dehit tansactions. If the customer opts out of
overdrafts, the bank will be obligated to declihede debit card transactions if the customer
doesn't have enough money at the time of the tcinseaeven if the customer would avoid
overdraft fees because of the direct depositriiggit. In fact, as noted above, 61% of
transactions that Bank of America authorizes aganssifficient funds at the time of the
transaction settle into good funds during procegsi@ustomers who opt out will not be able to
use this convenient “float.”

5. Consumers who opt out will bounce more checks

If a bank is not authorized to use its discretmpay overdrafts, it is more likely that the bank
will bounce checks that the customer has writteliVe interpret the proposal to mean that, when
a customer opts out of a bank’s overdraft sentloe bank is obligated to make all reasonable
efforts to decline transaction that will overdrave tustomer’s account. This means that, for
customers who have opted out. Banks will be ob#idab return checks that are presented
against insufficient funds. The Bank estimates itheould return as many as 1.1 million checks
per monthand return 900,000 ACH transactigrey monthor almost 24 million items per year.
Cumulatively, that is over 100 million transactiomerth a total of over $11 billion per yeat.

If these numbers are extrapolated to the induiteymacroeconomic effect will be significant.

Moreover, customers will face fees from the merthanvhom they wrote the check, both for
bouncing the check and for making a late payment,the customers may even lose the
authority to write checks with those merchantsa therchant is a creditor, bounced checks
could result in late payments which, in turn, colddreported to the customer’s credit report.
The costs to the consumer of bouncing a checkaliytalways exceed the costs of allowing an
overdraft.

6. Consumers who opt out may not have an altemati®ans to make a payment

We are aware that, in this difficult economic timensumers are using their debit cards to
purchase necessities more than ever. Bank of Aaisrown data suggests that if all of Bank of
America’s customers were to opt out of overdrdfis,Bank would decline 6.8 million POS
debit transactionger monthor over eighty million transactions per y¢ar2% of all
authorizations).

12\While the Agencies have proposed to allow consarteeopt-out of only debit and ATM transactionspBaf
America, like most banks, does not currently hdneetéchnology to treat debit and ATM transactioiffently
from checks or ACH transactions in making the denisbout whether to pay or not pay the transactisimce
there is no obligation for banks to pay any iteto ioverdraft, until the banks are able to implentaetappropriate
systems and safeguards, if a customer has opteaf ouerdrafts, a bank is likely to apply that dgen to all
transactions even if the customer has only reqddstept-out of debit and ATM.

13t is important to emphasize that 61% of POS dehitsactions that are made at a time when thermsnfficient

funds in the account, and hence, would be declinidyately settle into good funds. So these taatisn numbers
are not an accurate representation of the numbfeesfthat consumers will avoid.
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The proposed opt-out structure assumes that comsuraee alternative choices to pay for their
necessities. But this assumption is not a gived,astomers who opt out and who do not have
a credit card or some other payment mechanismhaile their debit card declined and will have
no alternative means of purchasing what they néag. own data shows that some 21% of our
debit card customers do not have a credit cardtiese customers, a decline of a debit card
transaction very likely means that they will notdi#e to complete the transactign.

C. Changing the status quo in such a dramatic f&gn would have systemic effects.

The effects of this proposal will be felt throughtlue economy. The effects will be felt most
dramatically within the financial industry, as g@posal will impose significant compliance

costs and deprive banks of revenue at a time wheksbare facing capital constraints and a

constricted credit environment.

1. The macroeconomic effects could be severe aie thill be a reduction in consumer
purchase transactions, and merchants will faca@reallection costs.

The proposed regulations could have unintendedaraonomic effects. The clear and obvious
result of this proposed rule will be that bankd décline a greater number of debit card
transactions, bounce a greater number of checkslegreéase the speed at which they make
deposits available for use. As noted above, ifedleere 100% opt out, Bank of America
estimates that it will decline or return 100 milliccansactions each year worth over $11 billion.
Merchants would lose sales, as some portion ofiéitéined debit POS transactions would be
abandoned by the consumers. Merchants who hagtadca check for payment for goods or
services would face collection costs if the chealrized. Bounced checks would also have a
ripple effect on the merchant’s own bank accousithe merchant would face the consequences
of returned deposits.

Moreover, if the industry triples the amount of dsjts that are not made available within one
business day, the effect on the economy in gea@cdthe financial system in particular be
significant.

The cumulative effect will be that merchants wiMe fewer sales and increased collection costs,
and all participants in the deposit system will&éass liquidity.

2. The cost of compliance, the imposition of uncemgated risk and the loss of revenue
will put undue pressure on the banking industry.

The cost of compliance with the proposed rules bgllenormous. The Agencies’ proposal
assumes that the discretionary overdraft systetrhsdeveloped over time is a simple product
that a bank can easily add or subtract from anwatcol he automated processing of

14 Cash or checks will likely not be viable altermas because, in most cases, the cash or checksewdiiawn from
the same account against which the debit transaatés declined under the proposal, and the badlbwibbligated
to decline the ATM transaction or the check inshene manner as the debit transaction.
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discretionary overdraft decisions, however, isgradly tied into the core of payments processing
within the depository system.

Bank of America conducted a preliminary sizinglu technology resources that will be
required to comply with the requirements of thegased regulations. More than 60 systems
within the Bank’s infrastructure will be affecte@guiring approximately 100 full time
employees to work for two years. These changdsetoeichnology infrastructure will need to be
undertaken at the same time the Bank will be comglwith credit card provisions of the
proposed amendments to Regulation AA and the FDi€tjslation related to Processing of
Deposit Accounts in the Event of an Insured Depogilnstitution Failure and Large-Bank
Deposit Insurance Determination Modernization,Sederal Register, Vol. 73, No. 116
(Monday, June 16, 2008) at p. 34017 (Monday, Janiky2008). Technology costs associated
with regulatory compliance will severely hamper Bank’s ability to conduct other systems
maintenance and improvements and to implement medupt innovation that requires
technology resources.

Even with this massive technology effort, we beati¢glwat we will not be able to achieve a true
no-overdraft account. This means that the Bankreshain in a position of having to allow
overdrafts for customers that present risk to taekBbut, because of the proposed rule, the Bank
will not be entitled to compensation for this risk.

3. By forcing a “one size fits all” solution — algtion that is currently unachievable — on
the industry the Agencies would stifle more creatimd practical solutions that better fit
consumer needs.

By regulating a single solution, the Agencies haraoved much of the incentive or ability for
banks to distinguish themselves from the competitiefforts that benefit consumers. The Bank
has recently implemented numerous products and todielp customers manage their money,
including online banking and e-Alerts. It has nuous additional projects underway to continue
to meet customer demand for better ways to marregerhoney, including some that address
some of the concerns raised by the Agencies. &yiniag that the Bank offer an overdraft opt-
out on all accounts, the Agencies have remove@#m’s ability to design a rational product
that protects the Bank from taking on uncompensasi&dwhile offering a compelling value
proposition to the consumer.

In addition, as noted above, virtually all techrgplaesources will be devoted to aligning
systems to comply with the proposed rules so ti&etwill be little extra manpower available to
innovate.

5 The Agencies appear to disparage the automatitiredfiscretionary decisioning of overdrafts ingtsposal.
However, automated decisioning of discretionaryradragts is the grease to the engine that allow&®éminstantly
decision billions of debit card transactions eaelnjin a manner that allows merchants to get paidcansumers to
get the convenience of fast and easy payment sgstémllows banks the ability to process milliaxfgpaper and
electronic checks within the requirements of Retjta], Regulation CC and the U.C.C. related tontignight
deadline, while at the same time, allowing bankddoision the payments of ACH credit and debitdeations,
online bill-payments and wire transfers. Withoutaanated overdraft processes, and the ability tabésh a
system to rationally consider and allow overdrafithin the scope of this very complicated paymesstem, banks
could not keep up with the volume and variety ofrpants that they do today.
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Ironically, the Agencies’ proposal may impede, eattihan assist, the development of a rational
no-overdraft account.

D. The Agencies provide insufficient support to jusfy changes of this magnitude.
1. The Agencies failed to meet the statutory stedglfor declaring a practice as unfair or
deceptive.

Bank of America respectfully submits that the Agesdailed to meet the statutory standards for
declaring the practices that they address as unfaleceptive. As the Agencies laid out in the
discussion of their statutory authority to issue pinoposed regulation, the Agencies must show
three things in order to declare that a practieefair: (1) substantial consumer injury; (2) injur
is not reasonably avoidable; and (3) no benefit dodweighs the injury.

a. Failure to provide an opportunity to opt-oubwérdrafts does not cause injury,
the fee is reasonably avoidable, and there aretepuailing benefits to the
consumer that outweigh any monetary harm to thewoer of an overdraft fee.

For the first prong of the test, the Agencies hexglained that there is substantial consumer
injury “due to the fees assessed in connection thighpayment of overdrafts.” The Agencies
added that some consumers who rely on overdraficesrare likely to use it more and therefore
pay more fee&’

There must be something more to the concept afifyfijto the consumer than merely the fact
that the consumers paid a féeThe Agencies have merely asserted that the feefésr without
making any demonstration about what that unfairiesn this situation, the fee is clearly
disclosed to the consumer and is contractuallyeztjte when the consumer opens the account.
It is difficult to understand how paying an ovefftliend charging a fee for the service in this
instance can be considered unfdifThe Agencies have failed to make a prima facée ¢hat
there is “injury” to the consumer beyond the féetttconsumers pay money.

'8 The Agencies also noted that average overdradttiage gone up in recent years, and the Agenciesl some
direct benefits of overdrafts associated with clsdblat are lacking for ACH withdrawals or POS détsihsactions.

" The OCC, in Advisory Letter 2002-3, noted that fratary harm, such as when a consumer pays a feg a...
result of an unfair practice, will be deemed to involve substantial injury.h{phasis added).

18 |f one were to apply the Agencies’ rationale fuistrule in other contexts, for example to latesféa video rental
stores, it becomes apparent how weak the ratidgnal€ustomers who rent movies understand thattheir
responsibility to return their movie on time. Gusers also understand that if they do not retuemtovie on time,
they will be charged a fee. The late fee is aeiiaht part of the video movie rental business bez#wallows the
movie rental store to manage their business inyatingt keeps movies on the shelves for all custerbgr
penalizing customers that keep movies too longd,Amovie rental businesses have innovated to otlogiels, like
the monthly plans, without regulation through cofitfmn and technology. There has been no findangur
knowledge that anyone thinks a video late fee faiunThe parallel to the banking business is d@pbnsumers are
aware of and understand that it is their respolitsiltd manage their accounts. Consumers are athatef they
overdraw their accounts, they will be charged a f€verdraft fees are an inherent part of a babld&siness as it
allows banks to serve all customers, while penaiziustomers who don’t abide by the rules. Andkbare
moving to alternative business models through cditipre and technology, and no regulation is needed.
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Under the second prong of the unfair test, the Agmnassert that consumers cannot reasonably
avoid overdraft fees if they are not provided vitie opportunity to opt-out. The two examples
that the Agencies provides to support this propwsiire that a consumer cannot reasonably
know when a deposit will clear and a consumer careasonably know when a refund from a
merchant for a returned item will be credited t® i her account.

This recitation ignores the fact that the consucaer easily avoid overdraft fees by properly
managing his or her account. As noted above, &% percent of our customers paid no
overdraft fees last year. Bank of America custorherge adequate tools (e.g. online banking, e-
Alerts, phone banking and their own diligence) ¢ef track of their balances. In fatigy are
better positioned than the Bank to know whethergimgn transaction will overdraw their
account

The two examples provided by the Agencies to sugperproposition that consumers cannot
avoid overdraft fees — holds on deposited checlisceedit for returned items — simply do not
make sense. If a consumer has a hold placed epasided item, the consumer will be told in
the hold notice required by Regulation CC whenftimels will be available. For all deposits, a
consumer can learn whether or not a deposit hasrbede available through online banking or
calling the Bank’s Customer Service. It is verggenable to expect a consumer to not spend
funds represented by a deposited item prior teiidpmade available to them. In fact, two of
the purposes for the Expedited Funds Availabilitt And Regulation CC were to provide
consumers with clarity and certainty about wherdiumight be made available to them and to
balance the consumer’s desire for quicker avaitglabainst the risks to the bank and to the
consumer of the item being returned unpdid.

With a credit for a returned purchase, the tintakes to credit a refund from the merchant to a
consumer’s account is much more likely to be tispoasibility of the merchant than of the

Bank. The consumer should have no expectatiorhthatr she can spend the money represented
by the returned item until the funds are actualgiable in the consumer’s account. And, as

with deposited items, online banking and telephoereking are readily available tools that allow
customers to easily learn when the credit has pemrided.

Finally, in discussing whether the injury is outgleed by countervailing benefits, the Agencies
examined individual transaction scenarios in wiaaonsumer may have preferred to have POS
debit transactions declined rather than approvedhis isolated scenario, there are clear
countervailing benefits, including the benefit he tustomer of being able to complete the
transaction that he or she initiated without endmsment. As we have cited elsewhere in this
letter, we believe that 21% of our debit card costs do not carry a credit card, and would not
be able to complete a transaction if their dehitl @@as declined. Also, customers receive the
benefit of interday float — as described above, @f%ansactions that the Bank authorizes into a

970 the extent that the Agencies are concerneguabtvith the question of when funds are made abiel to the
consumer, but when a deposited item is actuallg,ghée Bank is in no better position than the comsuto know
that. Because the current processing system ddesauire affirmation of payment by the payor hamklepository
bank, like the depositor themselves, is left wightginty only coming with the passage of time.
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negative balance on an intraday basis — transactiat the Bank would be required to decline
under the proposed rule — settle into good furidamonstratable evidence of customer-
perceived benefits in these practices is providethb fact that almost half of our customers,
when given a notice at our ATMs that consummatirggATM transaction might lead to an
overdraft, choose to proceed to the transactideary, for many, many customers there is a
countervailing benefit on a transaction level te Bank paying items into a negative balance.

But, perhaps more importantly, the Agencies igndhedbroader benefits of the current
discretionary overdraft system, both in the contéxn individual transaction and in the context
of bank processing. The countervailing benefitiude the speed, efficiency, variety, and broad
availability of payment devices and systems thataacessible to consumers toddyMoreover,
the Agencies have acknowledged that the applicatidhe discretionary overdraft system to
checks is overwhelmingly beneficial to the consumas the consumer will pay an overdraft fee
if the check is paid, but will not have to pay &returned-item fee from the merchant. The
Agencies do not, however, acknowledge in the dsoasof the countervailing benefits, that
most banks cannot currently distinguish betweeoprout for debit transactions from an opt-
out for checks. Thus, the Agencies falil to recagrihat the isolated scenario where a consumer
may have preferred to have their debit transaaexriined must be considered in the context, at
least with current processing systems, of alsortaghecks bounced. To deal with the debit
transaction in isolation is to ignore the intertadrrealities of the current processing system.

In short, the Agencies have ignored the benefad) bt the individual transaction level and at
the systemic level, that far outweigh the detrimard readily avoidable fee to the consumer.

b. Placing a hold on the basis of an authorizamuest by a merchant is not an
unfair practice by the Bank.

% The discretionary overdraft decisioning is dedpigedded in deposits processing. In this regaid viery
similar to funds-availability processing, and thgefscies may want to consider the following analtmggnalyze the
proposed rule. One could think of the funds-avmlily process as a system of which consumers coptebut. If
one thought of funds-availability processing agmise of which one could opt-out, the people whted-out
would be entitled to receive immediate availabifity all deposited items; and the people who didpt-out would
face delayed availability. Like with overdraftejg would appeal to some customers because thelgweta
perceived benefit, the benefit of immediate avélityb But other customers would understand that perceived
benefit also has costs; for funds-availability, iediate availability can hurt a customer if a defgakitem bounces
after the customer has spent the money.

Banks do not consider their funds-availability prssing, a highly automated process that is designeatch
suspicious deposited items for hold while releasiog-suspicious deposited items for prompt avditgbto be a
“service” that a customer could opt-in or opt-ofjtamnd we don’t believe the Agencies would view guch either.
Funds-availability processing is a core part ofcpssing checks and other deposited items. Itded to be a
highly manual process, with individualized decisiaery similar to historical overdraft decisioniniy.is an
important tool in managing the bank’s safety anghsimess. But, just because it is highly automdtedact,
largely because it is highly automated), it is @dservice” of which a customer could “opt-out.’h& proposal by
the Agencies to allow opt-out of overdraft “serngtés equivalent to the Agencies allowing consuntergpt-out of
funds-availability processing, and demand immediatglability of all deposited items. The allowanaf opt-out
of either process would be highly disruptive to deposit processing system, and ultimately harioftie
consumers who opt-out; the Agencies should no megelate opt-out of discretionary overdraft thashibuld
regulate opt-out of funds-availability.
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The Agencies have proposed a prohibition on bamk®sing an overdraft fee if an authorization
request from the merchant exceeds the actual taosaThe proposal related to debit holds is
understandable as it relates to consumers, ahiigplaced in placing the responsibility for the
alleged harm on the banks.

Under debit processing rules, it is the merchaait determines the amount of the authorizatfon.
The bank has no means of knowing how much the bamaunt of the transaction is at the time
of the transaction, but is wholly reliant upon therchant to inform the bank of the amount.
Moreover, the bank, when it authorizes a transagctgobligated to the merchant for the amount
of the authorization.

That said, Bank of America currently does not plagkls on authorizations that come from
classes of merchants that have a history of hawinighh discrepancy between the amount of the
authorization and the amount of the actual tramsactFor example, gas stations, hotels and
rental car companies are well known to place aightons that rarely correlate with the actual
amount of the transaction. Bank of America dodsace holds on authorizations that come
from gas stations, hotels or rental car companies.

However, it is rare that a merchant class has 18@68aracy between the authorization amount
and the transaction amount. Therefore, the Barilk'sent approach, while avoiding holds on
transactions with merchants who are most likellgawe their authorization exceed the
transaction amount, is imperfect. The Bank bebabat the imperfection is relatively minor,
and as such, the Agencies’ determination that thetige of holds on debits is unfair does not
survive close scrutiny in light of the way that Rasf America processes authorizations.

In assessing whether the injury is avoidable, thernkies note that consumers are generally not
aware of the practice of debit holds, and, evehdly were aware, the consumer could not readily
determine how long the hold might stay in effeChe Agencies conclude, without explanation

or support, that it is unreasonable for a consumee expected to verify whether a hold remains
in place before each and every subsequent traoeaéts indicated above, the party responsible
for submitting an authorization is the merchannhder Regulation E, the Agencies could address
the perceived issues with the current system.

Perhaps the most troubling part of the Agenciestifigation for the debit hold rule is the
analysis of the countervailing benefits. The Ages@cknowledge that the bank is in a difficult
spot because it is bound to pay up to the amoutitechuthorization. The Agencies then note
that since the bank only has to pay the amourtefttual transaction, there is no potential loss
to the bank from releasing the hold and, hencena®al to charge a fee based on the hold
amount.

% In some circumstances, the network processing hiled the issuing bank to pay amounts over angeatie
authorization request; in these circumstances #remant does not necessarily expressly submitutieezation
amount, but rather, it is implied by the networlesu For example, pay-at-the-pump authorizatienghuntil
recently, obligated banks to pay up to $75 fortthasaction. This $75 amount is not directly setie merchant,
but, rather, by the network rules. In any casestivbr the authorization amount is established byrbrchant
directly or by the network rules, it is not the kahat establishes it.
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The Agencies’ rationale ignores the risk to bankisrd) the time the authorization is pending,
and, as importantly, ignores how fundamentally urkable the proposal is. A bank, which is
obligated to pay the merchant the amount of theai#ation if the merchant submits a valid
transaction for that amount, protects itself dutimg intervening time period, which can be three
business day¥ by placing a hold. In that intervening time pekimany transactions could be
processed, including deposits, checks, other dabit transactions and ACH. Under the
Agencies’ proposal, the bank would be requirecetaiculate every transaction on the account
that occurred between the time of the authorizagioeth the time of the transaction. The net
result is that, if the account appeared to be aa&rd during this three day time period, the bank
would have to wait until the time period has congdiein order to determine whether it can
actually impose the fee.

To say this differently, under this proposed rtiere may be up to a three day delay between
the bank’s receipt of an authorization requesttardank’s ability to determine whether to pay
or return all intervening items. This will createnfusion and irritation with customers and slow
down the processing system in an intolerable wais difficult to see, for example, how a bank
would be able to meet the midnight deadline forckkef the customer on whose account the
checks are drawn has conducted signature deb#atcéions that are still pending; since the bank
cannot know the actual amount of the transactidil i@ transaction is submitted, it is
impossible for the bank to calculate an accuraggl@ve balance on which to make a decision
about whether to pay the che@k.

In balancing the countervailing benefits, the Agesmeglected to consider the benefits to the
consumer and to the bank of being able to only ltodne day’s transactions when processing,
and not having to recreate three days worth okaaions.

For Bank of America, the Agencies’ rule will noegent a substantive change in our risk
exposure because we have already identified andstedj our risk practices to allow us to avoid

22 Under the Visa Rules, a merchant must submit Atiamsactions within three business days of thesaction,
and banks must drop authorization holds withingHyasiness days. In most situations, the tramsaigiprocessed
sooner than the three-day limit.

% For example, a customer has $65 in his accourdtgril and makes a purchase where the merchansz&%0
authorization request, but does not submit thestretion to the bank until day 3. On the same daheck for $25
drawn on the account is presented to the bankrendustomer conducts a $20 ATM withdrawal. Thekbaiti
need to make a decision about whether to authtveTM withdrawal in real time and it will need toake a
decision about whether to pay the check before igidrof day 2. If the customer has opted out afrdvafts, the
bank has a true dilemma: either the bank can aathtire ATM withdrawal and pay the check on theéhtat the
signature debit transaction will be $20 or lessherbank can decline the ATM withdrawal and boutheecheck on
the assumption that the transaction will be moam t620. If the bank guesses wrong, it will eithave denied a
transaction and/or bounced a check for which tmsamer had funds or it will have paid the ATM witagial and
the check into overdraft against the customer’'sh@gs In either situation, if the bank guesses grdrwill have a
dissatisfied customer. The incentive createdhbyproposal would be to bounce the check and denpTM
transaction since overdraft fees would not be aldwif you consider that any one account can hawiiple
transactions every day, and that the bank has aB@osillion deposit customers, you can see howarkable this
proposal becomes.
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holds on authorizations initiated by certain mentl@asses. But the Agencies’ proposal
imposes enormous compliance costs and ultimatetg$obanks to adopt an unworkable
processing system.

2. The Agencies need to gather more informatioonreafleclaring deposit practices unfair
or deceptive.

If there were a substantial problem with the curparerdraft fee structure, one would expect
substantial reliable research and information ablmeitopic. However, one of the key notations
of the recent GAO study was the dearth of reliamfermation about overdrafts. Despite this
finding by the GAO, the Agencies did not conduditiown survey of banks.

The Agencies also failed to consider the core figdiof the GAO study that suggested that,
while enforcement of current regulations couldrogrioved, there is no demand for make
changes in the current depository system as itela discretionary overdrafts.

The GAO also noted that the FDIC is in the midsh ofiore comprehensive study of 500 state-
chartered banks, including a review of transactem®! data from 100 of those institutions. The
GAO noted that the FDIC is expected to completstitsly in 2008. Despite this, the Agencies

published the proposed regulation based on vetyelthresearch that was conducted primarily

through a single community group.

The Agencies did solicit comment from the industngl the public in 2002, and that survey of
the industry resulted in the Interagency Guidant®uwerdraft Protection and the 2006

amendments to Regulation DD. In the Interagencigl&ice, the Agencies appeared to define
overdraft protection programs as those programsenne payment of overdrafts is “marketed

2 See GAO Study at p. 24: “while we cannot fullyesssthe quality of results from these two studigsnote
them here to illustrate the lack of definitive resarch in this area.” (emphasis added).

% |n that study, the GAO looked at banks’ feesluding overdraft fees, and at regulatory respaadsank fees.
The GAO found that “regulators received relativilw consumer complaints about fees and relatedogdisies —
less than 5 percent of all complaints from 2002066 — than about other bank products.” The GAZ0 &und
that some bank fees increased during the five y&diee study, including overdraft fees, while otbank fees
declined, like monthly maintenance fees. And t#e&O3oncluded that regulators should more activefpece the
existing disclosure rules, particularly the curresgulations that require banks to provide copfabeir fee
schedules and other account disclosures upon regu@grior to the opening of an account.

The fact that consumer complaints about fees mpKesas than 5% of all complaints strongly suggtstfees in
general, and overdraft fees in particular (whighdbfinition must be something less than 5% of comer
complaints), are not a concern for most consumers.

The GAO'’s indication that overdraft fees have ridaut other bank fees have dropped, is consistihttie
message that Bank of America is trying to delieetaly. Modern banking and convenience is so intedsivand the
market is so competitive that changes in a bardvemue stream from one source will likely have @&en other
aspects of the bank’s revenue stream. Regulatoss$ Ioe very cautious when taking actions that averthe
marketplace in steering the revenue streams away tihe natural flow dictated by the market.

Finally, while the GAO did call for banking regutas to more actively enforce existing regulatiamsthing in the
GAO report called for new regulation.
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to consumers essentially as short-term creditifes!|” Similarly, the focus of the amendments
to Regulation DD was on the marketing and promotibthe use of overdrafts in lieu of credit.

While offering consumers the opportunity to opt-otian overdraft program was one of the best
practices recommended in the Interagency Guidane@s merely one of 17 practices identified
as best practices, and there was virtually no dson of the opt-out best practice in the
materials published by the Agencies in relatioritber Regulation DD or the Interagency
Guidance. There was no suggestion in the Guidantiee Regulation DD amendments that
failure to provide an opt-out was, in any way, umfa

E. If the Agencies do adopt changes to the discretiary overdraft process, the
Agencies should make three important clarificationsr changes to their approach:
(1) requlate through authority other than UDAP; (2) provide sufficient time for the
industry to implement any technological changes thawill be required to be able to
comply; and (3) adopt a good faith authorization sindard.

If the Agencies adopt changes in the discretiooagrdraft system, then the Bank respectfully
recommends that the Agencies make the followingfations or changes in its approach:

1. If the Agencies implement aspects of the progoakes, the Agencies should implement
those changes through regulations and guidance thi#we the Unfair and Deceptive
Practices Act.

The Agencies should utilize their authorities adgsof the FTC Act to implement change in this
area. Like the Board'’s decision to regulate “ba@ipmtection programs” under Regulation DD,
other authority is better suited to the type ofrd@that the Agencies are trying to effect. To the
extent that a consumer has difficulty in knowingvmuch a debit authorization is or how
quickly a debit transaction may be processed, thensies could utilize Regulation E to require
merchants to submit transactions to the finanastitution within two hours of the authorization
request® This type of rule would reduce some of the meatrdatic complications for banks
trying to comply with the concept of opt-out, andudd help banks provide better service and
information to customers. Regulation E could d&saised to provide guidance to merchants on
how to calculate an appropriate authorization arhadnen the actual transaction amount is
unknown, including providing an upper limit on howuch a merchant can authorize.

2. If the Agencies implement aspects of the progogkes, the Agencies should ensure that
the mandatory compliance date is far enough irfithee to allow banks the time
necessary to implement the broad and complex clsaghgéare required by the rules.

% This spring, VISA proposed changing its rulestetlao pay-at-the-pump transactions, such thatcétfe in
October, merchants will be required to submit teetisns within 2 hours of authorization (rathermtltlae traditional
3-day rule). This will help tremendously with thay-at-the-pump situations when merchants starptgng with
the rule.
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As described above, the Bank’s preliminary techgpl@view has identified at least sixty
different systems within the Bank’s infrastructtinat would need to be altered in order to
comply with this rule. With a cost on the ordei$&0 million, the changes required would be
neither inexpensive nor easy.

Compounding this difficulty is the effect of simateously attempting to implement the
technology changes required to comply with the FBd@ulations and the proposed credit card
regulations. The combined effort of implementiragrbdeposit-system changes and card-system
changes at the same time would place an incregitden on the Bank’s resources.

Our preliminary estimate is that, for the depostisted work alone, the quickest possible
implementation of all of the change necessary toeemto compliance is two years.

The Bank respectfully requests that the Agencissienthat the effective date of the final rules
be at least two years after the issuance of tia firle.

3. If the Agencies are going to implement aspetth®proposed rules, the Agencies
should adopt a good faith authorization standardviten banks are prohibited allowed
to charge a fee.

In describing the proposed regulations, the Agenaceurately acknowledge many of the severe
operational problems that banks would face in cgimnglwith the proposed regulations. The
Agencies appropriately included two exceptions thaitld allow banks to impose overdraft fees
on overdrafts initiated by customers who had optgdvhen the overdrafts were the result of
actions that were outside the bank’s control -efample, the Agencies recognized that a bank
does not have the opportunity to accurately appoodecline a pay-at-the-pump authorization
since the common practice of the gas station imgissto submit only a $1 authorization

request.

The Agencies also invited comment as to whetheetoeptions that they provided were
sufficient or whether additional exceptions weredaw. Parsing the specific situations and
examples of when and where an exception to th@wobpiule is warranted strikes the Bank as a
less-than-useful exercise. While there are sordéiadal exceptions that the Bank will
advocate for in Appendix A where we respond toAlgencies’ specific requests for comment,
we will not be able to describe all of the situaavhere an exception might be warranted.
Processing systems are simply too intertwined amapticated to easily anticipate all situations
where we believe an exception would be warranddreover, as technology develops, it is
likely that specific exceptions may become outdated obsolete, and the need for new
exceptions will likely arise. The Bank believeattlestablishing a standard based on a principle
would better serve the regulators, the industry@msumers than creating a list of exceptions.
We believe that a standard based on the prindiglea bank may charge an overdraft fee to a
customer who has opted out if the bank authorizedresaction on the basis of a good faith
belief that funds were available at the time ohautzation, but the funds were no longer
available at the time the transaction settled.
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A good faith authorization standard is fundamenttir. A good faith authorization standard
would achieve the goal of substantially reducingiimber of overdraft fees that a customer
who has opted out will receive, while still retaigithe principle that the customer is responsible
for managing his or her account. Moreover, the tmthe industry of compliance with a good
faith authorization standard is dramatically ldsmttrying to achieve total complian@e This
balance between achieving the majority of benédithose customers who opt out, while
imposing relatively fewer costs on the industrykstthe Bank as the more appropriate balance.

[1I. Bank of America’s Concerns Regarding the Credit Ced Proposal

Credit cards that are universally accepted, higloigable, and competitively priced are good for
consumers and good for the economy. Consumerdalsoconsiderable choice today in the
credit cards they select and the way they use thafile we share the Agencies’ desire to
ensure consumers are well informed in making tlebsgces, the proposal invalidates several
mainstream credit card practices — sound practicgsare inherently fair and consistent with
current law and regulation. We are concerned smcipproach will limit consumer choice and
make less credit available to fewer individualdess favorable terms, as described in detail
below.

As a part of our review of the proposed rules,afae, we offer alternative approaches resolve
the Agencies’ fundamental consumer protection cars;evith fewer adverse impacts on the
consumer and the economy.

A. Application of Increased Rates to Outstanding Blances

1. A credit card relationship offers consumersjuniflexibility and choice.

Every time a consumer uses a credit card, for aagan, he or she receives an open-end,
unsecured loan based largely on that consumetigrearomise to repay. If the customer wishes
to charge additional items or is unable to repayltlan immediately, the customer may revolve

a balance on the loan up to a pre-determined anamchtepay a portion each month. Each
month, the consumer has a choice — pay the batantiee statement in full and avoid finance
charges on purchases, or elect for that monthytdgss than the full balance, and finance the
outstanding balance. The amount revolved andetingth of repayment is largely up to the
consumer. But this flexibility means real challeador issuers who must earn a reasonable risk-
based return and operate safely and soundly.

27 For example, any standard more restrictive thgoaa faith authorization standard would have téeeffect of
dictating processing order for banks. Notablyhktbe OCC and the Federal Reserve have explicityirked to
dictate processing order in the past when presemtbdhe opportunity to do so. See OCC Interipeeketter 997
and 916; see also Joint Guidance on Overdraft &fotePrograms. Similarly, the UCC takes no positibout the
order in which checks and other items should begssed, and, in refusing to take a position, th€NSL
justified their neutrality “because of the impodip of stating a rule that would be fair in alhses...” See Official
Comment 7 to UCC 8§4-303. We believe that the Agenshould not do indirectly what they have deditedo
directly, and hence, should not implement a ruse tould have the ramification of dictating a presiag order for
banks.
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Credit card pricing practices today reflect thdeddnt ways consumers choose to use their cards
and differences in risk. Before the advent of+sised pricing, card companies simply charged
all cardholders a relatively higher rate at theseyjtand declined credit to those who presented
more risk. Risk-based pricing has revolutionizeel ¢redit card industry. Issuers have
developed sophisticated modeling capabilities ¢bhatbine internal data with credit bureau
information to predict future performance and ptiaans accordingly. The result has been
democratized access to credit — allowing lenderdfar affordable, mainstream credit to
consumers who previously might have been deniad fexeiving bank loans or other traditional
forms of credit.

2. Risk-based pricing ensures returns are commateswith risks that change over time.

We use risk-based pricing both to set initial iagtrates on new accounts, and to re-price
existing accounts, commensurate with the creditwogss of our customers and changes in
market interest rates. At the outset of a caratiaship, we obtain a credit bureau report, and
consider the consumer’s FICO score and generait dnstbry, and, consistent with the terms of
the application, price the new account accordingMhile the initial information we obtain is
useful, as the years go by, and the customer’si¢iaasituation changes, sometimes
significantly, the original score tells us less #&&b about the risks we are actually running when
we continue to extend credit to the customer eaghtm And that risk lies with the existing
balances, not just new charges.

To account for changes in risk that become evideat time, we may reprice (through default
pricing and pricing by amendment, each of whictidscribed below) a relatively small
percentage of our card portfolio. In 2007, forrayde, over 93% of our customer balances had
the same or lower price from the prior year, 3.9&6ewre-priced as a consequence of default
pricing, and 2.6% were re-priced by amendment.

While our risk models cannot pinpoint specific ausers who will default, they accurately
predict overall charge-off rates for a given pofola which allows us to price risk accordingly.
For example, a model may predict a 9% charge-oéfficx a group of 10,000 accounts; while we
do not know which 900 accounts will charge-offhe trelevant time period, we know the final
number will be very close to 900, and we can piti@egroup of accounts to ensure we earn a
return that covers these expected charge-offs.

Risk-based pricing does not materially increaseigleof loss on an account. Test and control
data used by the Bank in a recent re-pricing, ¥angple, show the default rate of the re-priced
group was only slightly greater than the loss ddtie control group that was not re-priced. So
the repricing action does not become a self-fulfijlprophecy; it merely prices for the risk that
is identified”® Moreover, our data shows many re-priced customesic to manage their credit

8 gpecifically, when we re-price customers, test esmtrol data show that the repricing itself doesaause any
significant increase in loss rates — in other wpfalistwo groups of borrowers with a given risk filor score,
those who accept a change in terms to a highetbdskd rate do not have a loss rate that is signiiy higher rate
than a control group who receive no notice anckap at the original lower rate. But both groupsdia loss rate
that is 50% higher than our average customers firoong that our models are truly predictive of etaal
customer default.
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more wisely, making larger monthly payments andnmagown their debts faster. Thus, a higher
interest rate not only allows us to earn a retbat tompensates for greater risk, it actually
reduces the risk we are managing and causes ttengersto manage credit more wisely.

If banks were not able to price open-end, unseccredit according to risk on an ongoing basis,
then each transaction essentially would becomesedlend loan, with a very lengthy
amortization schedule. We do not know of a basai dffers a closed-end, unsecured consumer
loan with a twenty-year term, and accurately pgaisk over such an extended period would be
difficult; if not impossible.

In short, current practices allow us to offer lowgerest rates to customers who manage their

credit well and relatively higher rates to thoseovgihhow more risk, and they ensure that returns
are commensurate with risks that change over tigh that framework in mind, we turn to the
specifics of the proposal, and its effects on haked pricing by default and by amendment.

a. Default pricing

Default pricing (an increase in the account APRjH®/Bank, can be triggered when a customer
is late or overlimit on the account twice in a tweeimonth period. Default pricing is disclosed
upfront as a part of the Schumer Box and is seiroilite credit card agreement and in many
marketing materials received before and after to@ant has been established. The Agencies
downplay the significance of these disclosuresuggesting each consumer inaccurately
discounts the probability that the default rule8 apply to his or her individual accounts. In
other words, the proposal assumes consumers relaghaerstand the disclosures regarding
default pricing, but believing they will never lzé or overlimit, they discount these advance
warnings. We firmly agree that consumers readuantterstand these disclosures — indeed, we
take great measures to ensure they are wordedysanglprominently displayed. We have no
reason to believe consumers disregard this infoomatBut even if they did, the fact consumers
are aware of contractual provisions that are baitth &nd clearly and conspicuously disclosed,
but assume these provisions will never apply tonthas never been a basis in law to disregard
those contractual provisions — and it should nadd@ this instance.

The Agencies’ proposal outlaws all possible defarteria save one: being 30 days late. In our
experience, heightened risk justifying a re-pricoognes well before a customer goes 30 days
late. At 30 days late, the risk of default is gghtthat risk-based repricing would not produce a
sufficient yield to offset that risk. Indeed, ailf’ risk-based interest rate for customers who pay
30 days late —that is, a rate sufficient to e@preximately the same return as our general
population — would exceed 40%. Repricing at tlspwould do neither consumers nor issuers
any good.

For these reasons, the Agencies should not arbyjthanit the number of default events to one
(30 days late), and conclude that any other deéualht — no matter how justifiable based on risk
and no matter how well disclosed -per seunfair and deceptive. Rather, the Board should
amend Regulation Z to permit repricing based ondefgult event that is related to the account
is adequately disclosed, that refleatsaterially increased risk of defaulThe final rule should
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include as a safe harbor certain events that tlredBtrased on comments and data it receives,
can state with confidence meet that standard.

One such event that clearly indicates a mater@kamse in risk is a customer’s failure to pay by
the payment due date or going overlimit on the antéwice in a twelve-month period. Bank of
America data shows a material risk of default foaacount with such multiple events.
Furthermore, by requiring multiple events of defaohe-time miscalculations or other mistakes
(cited in the proposal and discussed in the follmyparagraphs) are not acted upon. We think
that is appropriate.

As one basis for limiting the reasons for defagfiricing, the Agencies express concern that a
combination of exceptional circumstances outsi@entilainstream of card payment processing
that might cause a customer to “unknowingly” gortiuat or otherwise default on a credit card
account. These include:

i. accrued interest or fees;

ii. the institution’s delay in replenishing the crdditit following payment; and

iii. other reasons not anticipated by the borrower, sisdliness, that cause
consumers to pay late or miss a payment.

Regarding the first point, interest on a creditddar a short time period of one billing cycle is
neither hard to calculate nor anticipate. Custemaéro revolve balances are well-informed as to
their APRs and can see the amounts of interesatitatie month to month. They also have
multiple options for checking balances periodicéitisoughout the month, including for most
issuers, 24-hour customer service on-line and lopetand “e-alerts” — by which consumers can
arrange for text messages or e-mails that alemt tithey approach their credit limits.

The second point is simply incorrect. Financialitutions apply payments as of the day
received, and most, including Bank of America, indn&ly restore the available line of credit.
Even if the credit available is not immediatelytoesd, this generally only affects authorizations
of new charges and does not reduce the credifdimgurposes of overlimit status.

With regard to the final point, the logical extemsif this reasoning would degmer seunfair

and deceptive any pricing practice that resulisosts incurred by the borrower due to any
unforeseen circumstance. Under this extraordistaydard, late fees, fees imposed by
merchants — as well as numerous other economy+védalties for failure to perform — should

be unfair. Moreover, while our Bank sympathizethwand takes great care to accommodate,
customers who experience illness or similar misfoet such unforeseen life events increase the
risk of loss for banks, and banks should be peeahitd appropriately price for such risks.

In summary, the Agencies’ proposal with regardetadlt repricing (30 days late) would occur
too late to be effective. Default pricing shouklthiggered by default events that present a
material risk of default and that are clearly diseld to, and understood by, consumers. As
described in further detail below in the sectidiediProposed Alternative®ne such event is a
combination of two late or overlimit events ovemeelve month period.
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b. Pricing by Amendment

If market conditions dictate, or when we see thaistomer is exhibiting risky behavior, we may
seek to charge the customer a higher interesbyatenending the agreement. The consequences
of amendments are avoidable by consumers in magg.wBhe consumer, for example, may pay
the balance off, either by using existing assetsamsferring it to a different account. For
customers who do not have sufficient assets omaltiee credit to pay the entire balance in full

in that first month, we allow customers to rejéwt proposed amendments, and continue to make
payments at existing (rather than the proposed rae$. In other words, if the customer does
not wish to pay the higher rate, he or she canlgiagxcline the proposed change in terms and
repay the existing balance under the old intewmdst the only thing the customer need do in
return is stop making additional charges on thd.cém each case, notice and choice are
preserved.

Contrary to suggestions in the proposal, customederstand and regularly exercise their
options. Bank of America recently tracked cust@weno had called us about a rate change by
amendment. After explaining the terms and reagamte change, Bank of America offered to
process an immediate opt-out. This segment obouests, therefore, had seen the amendment,
understood the change, and was given an opportimitgmediately reject the rate increase.
Yet a significant percentage — over half — decliteetkject the change. These were customers
who desired continued access to open-end credit Bank of America and decided, rationally
we believe, that access to that credit going fodweas worth paying higher interest rates on
debt already owed.

The Agencies’ proposal would prohibit re-pricing dayjendment of existing debt, even with
customer notice and choié®.For the group described above, the proposal wmalkie the
choice for the consumer, invalidating the optionsdn by the majority of customers. The
proposal notes that the bar on re-pricing applidg t existing debt, and not future charges. In
the great majority of cases, we learn about areas® in a customer’s riglfter the customer has
accumulated a large balance and utilized a largeopa credit line, not before. Thus, the risk
lies in that existing balance, not future chargBased on our experien@)% of the balances
charged off were balances that existed prior to any repricing. And as noted above, to disallow
repricing in this manner converts the card relaop into a long-term closed-end loan.

While the bank needs to be able to price for chamgeisk over time, consumers need some
certainty that their rates and terms will remaichanged for a period of time, so they may
reasonably manage their finances, and they shawd & means of avoiding any changes. As
set forth in more detail below in the section ttRroposed AlternativedBank of America
believes the right balance between these inteiegtsit pricing by amendment be permissible

# The proposal summarily dismisses the effectivenéssistomer notice and choice in footnote 55, ragyiThis
choice [to not reject], however, may not enabledbesumer to reasonably avoid injury.” This iscm sequitur.
The sole “injury” identified by the Board was armiease in the customer’s interest rate. The oppibytto reject
gives consumers the direct ability to avoid thatéase — provided they are willing to discontinbarging on those
particular cards. In other words, consumers haskeoéce, and regularly exercise that choice in ptdevoid
increased interest rates; which is the very essefibeing reasonably avoidable.

30



upon expiration of the consumer’s card (but no thas every two years) provided there is
sufficient notice and a right to opt-out.

3. Eliminating risk-based pricing would have sevenintended consequences.

We have significant concerns regarding the impath@Agencies’ proposal to effectively
eliminate all forms of risk-based repricing (incligl default pricing and pricing by amendment),
other than for borrowers who are 30 days late. follewing paragraphs enumerate these
concerns:

Risk decisions would be less accurate and credliicast more — If the ability to re-price

according to risk is taken away, one consequenlide&iess accurate risk decisions and
increased cost of credit. In other words, oneaedie risk profiles are accurate is that they have
far more information to draw on in assessing ristgrmation that is simply not available at

initial underwriting. Experience information suak balance trends and balance compositions,
new accounts opened by the customer after thet@aai was granted, the frequency, timing,
and amount of payments, and the interrelationseipvéen this data is very powerful. If all risk
must be priced as of account opening only, ancetiseno opportunity to adjust that risk
assessment in the future, and the informationeélad that risk assessment is far less predictive
and reliable, then many categories of accountshawie to be priced higher at account opening.

There will be less credit available and higher netd rates overall- As noted above, in 2007
over 93% of our credit card customers had the gateeor lower as compared to the previous
year. For the others that were re-priced, thedigiiced balances reflect the economic reality
that they had a higher risk. If balances cannatbgriced to address the risk individually
identified for a given customer, then the colleetbhalances of many customers must reflect the
risk premium, through some combination of highecgs or lower availability of credit.

If we consider customers with a FICO score of 6i7{&ss, for example, we would find the
following: average utilization is much higher thidwe portfolio average, as is their rate of
default. Without the ability to re-price those wglkdoehavior indicates greater risk over time,
such borrowers will either be charged significafiigher interest rates, or extended no or
significantly less credit, or some combination offb This would drive some customers to
discontinue borrowing, but we assume far more caste will instead turn to payday lenders,
rent-to-own, etc. Yet these are not borrowers faldo manage credit well as a whole. While
their default rates are higher, they are still lmwan absolute scale; in other words, they are
successfully repaying their loans. Depriving thenaredit will not benefit them or the economy.

This also is not to say that risk-based pricinge# only the consumers on the margin. With the
limited information available at the point of amaltion, a given consumer may appear to be of
low risk, and have a corresponding low rate. Butiae goes on, the actual risk becomes very
apparent based on our experience with that consulhee cannot adjust for that risk and re-
price that existing balance, the consumer remdiadavorable rate that is simply not warranted.
In this way, the proposal may remove disincentfeegpoor payment behaviors and encourage
moral hazards.
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Variable rate accounts would become far more pra@mindepriving customers of choice.

Many of Bank of America’s credit card accounts @moévariable rate accounts, because we
believe these customers prefer to have non-varrabdeaccounts. If existing balances cannot be
re-priced by amendment to reflect changing markdteconomic conditions, then interest rate
risk is transferred to the bank. We will have émeert most existing non-variable rate accounts
to variable rate accounts, including all new act¢aifers. Consumers may prefer to have a non-
variable rate product, with the understanding thatBank may amend the terms in the future.
However, consumers will be denied this choice.

Customers would be deprived of choice in generdeyond being deprived of the ability to
choose a non-variable rate product, consumersegmeved of choice in general. The rules do
not allow for customer consent in any circumstareas unreasonable infringement on freedom
to contract. A bank could not, for example, otiezhoice of accounts, one with a lower non-
variable rate that is subject to change by defaniding or amendment, or a variable rate product
that is only subject to repricing if 30 days or empast due.

The Agencies’ proposal will conflict with estabbshstatutory structures- The State of

Delaware, where Bank of America’s card-issuingoral bank is located and the laws of which
govern the bank’s pricing practices, has affirmainand specifically legislated on the ability of
banks to re-price existing balané8sThe state law expressly provides a mechanisnd\rece
notice and opt-out for amendments that increaséBfe on an account. Delaware law permits
the consumer to exercise choice: upon receiptehttice, the consumer may reject the change,
and pay the account off under the original tetm3he Agencies’ proposal, which would
disallow pricing by amendment notwithstanding thet@ctions of notice and opt out, effectively
declares Delaware banking law unfair and deceptive.

For all the foregoing reasons, the proposal rasggsficant concerns, most of which could be
corrected by modest changes, described in theAwipparagraphs.

* Proposed AlternativesModest amendments to the current proposal wordtept
consumers, while avoiding the hazards discussedeabo

o Default Pricing: Regulation Z should be amended to allow default
pricing only for default events, adequately disclasd, that reflecta
material risk of default.

For repricing based on risk to be effective, thgnsent of the population identified must not be
so risky: 1) there is no realistic price to reflda incremental risk, or 2) the incremental cdst o

% The National Bank Act provides that national bamiay export the interest rate determined by thedaithe state
in which the national bank is located. 12 U.S.€ctn 85; see also, Marquette Nat. Bank v. Fif€dmaha
Service Corp439 US 299 (1978).

%1 The amendment structure through notice and opawtlitorized by Delaware law has been upheld bytsoBee,
e.g., Edelist v. MBNA America Bank'90 A.2d 1249 (2001) (permitting the amendmerthefagreement to
implement arbitration through a notice and optyegimen).
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credit is never actually earned, because the atcedestined to be a loss. Efficacious default
repricing requires identifying a population witt@mmon, identifiable behavior that reflects
enhanced risk, but is early enough in the lifecydléhe account that the identified population
can be priced at a level that will actually com@gaghe bank for the risk associated with these
loans.

Applying these principles to the proposal, an aatdhat is already 30 days past due (the only
default trigger allowed in the proposal) has a Ithth Gross Loss Rate that exceedsikytimes
the loss rate for the portfolio that does not raiggyment? In contrast, an account that has
been late twice in the past twelve months has md2th Gross Loss Rate that is 60% higher
than the portfolio. The latter event, therefosea imore viable measure of default: It identiies
group of accounts 1) showing a material risk o)aslative to the overall population, 2) that
may be re-priced with a degree of expectationttiincome will actually be earned and will
compensate for the enhanced risk.

Bank of America recommends the Board amend Regul&ito provide that triggering events
for a default repricing be limited to default everdadequately disclosed, that reflachaterial

risk of default. The Board could provide safe harbor events; andsank everit should be two
late payments (defined as a payment not receivatiebipayment Due Date) or overlimits in a
twelve month period* For this event, the Board might require the lendeprovide a statement
message each month following the occurrence diitstdate payment or overlimit, warning the
borrower that the second event within a 12 montiodecould result in default repricing. Such a
message would further enhance the customers' agsmef, and opportunity to avoid, the
consequences of a second late event.

To implement this recommendation, the Board coubdlify the existing §226.9(c) and
8226.4(c)(2) (and any other conforming changesdaguRation Z the Board considers necessary)
to establish the qualifying default trigger.

o Re-pricing by Amendment Regulation Z should be amended to allow
repricing by amendment for good cause, with good cse defined as a
material risk of borrower default or changes in maket or economic
conditions), and subject to borrower advance noticand a reasonable
opportunity to opt-out. To ensure borrowers are no surprised, re-
pricing could be limited to expiration of the card(no less than two years).

32 For purposes of this analysis, we treated the @s@roposal of 30 days from the Payment Due Datna
account that is 30 days past due (two payments ihese missed). As noted below, the card businessrglly
operates on the basis of payment cycles, whichodoaecessarily align to 30-day periods or monthsend

33 We are currently working with an industry coaliti provide data to the Board regarding additi@vaints that
meet the test of a material risk of default, andreserve the opportunity to supplement this lettign those
findings.

34 As noted in our 2007 comment letter to the Boaghrding its proposed Regulation Z changes, utdset
circumstances banks should be able to send th@edciefault notice proposed in the Board’'s ReguitaZ
amendments upon the first late payment or overlimit act upon the occurrence (e.g., default repiieeccount)
of the second late payment or overlimit within am@nth period.

33



The Agencies are proposing notice and opt-out adeanent of the overdraft rules in the deposit
portion of the proposal. We suggest the Board ahireygulation Z to adopt this as its standards
for credit cards. Through its use of Regulatioauzhority, the Board can establish a strong
notice and opt out requirement that focuses onigimy an adequate disclosure of options to
customers. We suggest the following mechanicsraftece and opt-out to avoid customer
surprise and ensure the notice is clear and camsipsc

* The amendment increasing the interest rate mustketeffect before the month the
customer’s credit card naturally expires (generaigry two yearsy>

» The amendment must accompany the periodic statement

* If payments exceed the five year amortization cditen outstanding balances, then no
further payment may be applied to that payment,thademainder of that payment will
need to be applied instead to non-outstanding,promotional balances.

* That statement cannot contain any other marketisgrts or checks.

» The statement itself must contain either the emiiice or a summary of the notice, and
must include opt-out information.

» The effective date of the change must be no sabaéthe first day of the billing cycle
that starts after the receipt of the statementitizhides the notice (about 30 day3).
Therefore, the notice must precede actual expiraifdhe card, giving the customer
sufficient time to arrange for an alternative cteaird.

* The customer must be permitted to opt out by npaibne, or if a registered online
banking customer, online.

* The opt-out period must extend through the billiygle that ends after the receipt of the
statement that first shows the change. The fisgésent to show the change and the
intervening statement would each also carry theoopteminder. Therefore, the
customer will receive three notices (the statemaetiit the amendment, the statement for
the next billing cycle, and the statement showhggihcreased interest rate).

» If a customer rejects the rate, he or she losegtitaprivileges, and a subsequent use of
the account nullifies the opt-out (often referredas “debit-ratification”).

» Customers who reject an amendment and do not essctiount will not be subject to a
future amendment changing the price.

* In amending Regulation Z, the Board should clattiigt closing off future charging
privileges upon an opt-out is not adverse actiodigerimination against the exercise of
consumer right.

By way of an example, assume an account whoseagpitiycle aligns with months, and whose
expiration date on the credit card is December 2010

% |f a card is reissued because, for example, itlagtsor stolen, then the original expiration datsuld continue to
apply.
% As we indicated in our 2007 comment letter toBleard regarding its Regulation Z proposal, to Heative (and

conform to industry practices) card customer netieguired by regulation should be aligned withidgl cycles.
Notice periods that straddle billing cycles (sush&-day notice periods) are difficult and costlyrhplement.
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= The statement mailed in December (reflecting Nowverslbalances) would contain the
notice of change in terms. The customer would lza#kear notice and the instructions to
opt-out would be on the statement as a well andtiee. The customer could call or
write in to opt-out.

= The statement mailed in January (reflecting Decelnlbalances) would remind the
customer of the opt-out; the December balancesdwstill be at the lower rate.

= The statement mailed in February (reflecting Jaylsdralances) would show the higher
rate, but would be the last notice of the opt-oAit.the end of the February billing cycle,
(which will follow the payment due date shown oattktatement) the opt-out window
would close.

Taken together, these proposed modifications té\tency proposal strike the right balance
between the industry’s need to price for risk amificdent consumer protections. Put another
way, it is difficult to envision how a bank follong the above policies could be deemed to be
engaged in an unfair or deceptive practice.

B. Prescriptive payment allocation would lead to cstomer confusion and inefficient
processing.

Payment allocation is a complicated area, becapse-end credit card accounts are very fluid.
Payments are generally made in response to thptretehe statement. But the statement
represents only the previous billing cycle’s adyivand when the corresponding payment is
received, there will have been new activity ondheount as well.

At Bank of America, payments are currently allodateone of two ways: Payments are
allocated low to high, or, if the customer is payin full, billed balances before new balances
(those that have posted to the account but havgat@ppeared on a statement). This approach,
used throughout the industry, is relatively easgdminister and explain to customers.

The proposal would change this straightforward aggin, creating different processing
requirements for different categories of paymeianks would apply minimum payments in
one manner, for example, but payments in excetgeahinimum could be applied in
accordance with (or no less favorable than) ortree rules: high to low; pro-rata by balance
category (presumably determined by APR differeg}jadr equally among the balances
(presumably determined by APR differentials). Muwer, the proposal creates unique rules that
segregate — and require different payment allonatiethods for — promotional balances and the
“outstanding balances” (balances that precededtarest rate increase on new transactions).

The changes proposed by the Agencies, which amdygwescriptive and laden with mechanics,
would lead to customer confusion and inefficiertgassing, as well as significant design
expense and processing time.

Our proposed alternatives would make slight vasratito the Agencies’ proposal.

First, there should be no segregation of promotibakances or outstanding balances. This will
greatly enhance ease of implementation and betagssing to customers. Unique rules for
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“promotional balances” or for “outstanding balarfoesuld reduce promotional rate offers, as
described in greater detail below, increase pracggbne and cost, and increase customer
confusion. Furthermore, as we note below in AppeBd Comments on Specific Proposed
Regulations Related to Credit Cardlse definition of promotional balances may be very
difficult to apply in practice.

Second, the rule should make clear that unlessachgumer pays the billed balance in full, all
payment allocation determinations are to be madeyuke balances as of the day the payment
was received. In applying both the pro-rata metod the equally-among-the-balances method,
the relative balances would be determined on tlygltmpayment is received.

Third, if the consumer pays in full, the paymenbdd be allocated to the billed balance. It is
Bank of America’s experience that when customeysipéull they intend for that payment to be
allocated to the billed amount shown on the statéym®t to any new unbilled transactions.
Under the Agencies’ proposal, because new tramgectre included in the pro-rata and equally-
among-the-balances calculations, and because iolugasther payment allocation rules
proposed by the Agencies, payment in full would aypérate to pay off the billed balance.

Finally, if the Agencies are to construct a paynalutcation approach, we think this is best done
under Regulation Z. The paragraphs below disdwssetissues and our proposed amendments
to Regulation Z in greater detalil.

The Agencies suggest changes are needed in thivacause the consumer has no control over
payment allocation and therefore, loses the beatfdw APRs on promotional balances, and
suffers other adverse effects outside his or hetrab In many cases, the effects of payment
allocation are readily avoidable through the constsnchoice of how the account is used and
paid-off. For example, customers may (and do) shdor a period of time only to make
transactions that qualify for a promotional raluring this time, the consumer receives the full
benefit of the promotional rate, regardless ofgghgment allocation method used by the bank.
Once the promotional period expires (generallyingsho more than 15 months) the customer
may choose to use the account for all transacyipest At Bank of America, well over a third of
our customers who have a promotional balance hawaher balance on their account and
thereby maximize the benefit of the low promotioradée notwithstanding any particular
payment allocation method

Because payment allocation is inexorably linkegrimmotional rate offers, to the extent the
Agencies’ rule segregates promotional balances frayment allocation, the rule is likely to

lead to fewer promotional rate offers, which pravizenefits to consumers. Balance transfer
offers associated with a promotional rate are déswetools for consumers to “refinance” a short
term debt obligation at an attractive rate. Moexpbecause they are used by banks as a primary
means of competing for balances, promotional re¢ege to keepll card interest rates lower.

If, as a consequence of overly restrictive paynadintation rules, promotional rates become less
common and less attractive, that could lead tovamadl increase in interest rates.

The proposal’'s payment allocation rule will alsoiheedibly complicated and costly to
implement, particularly if financial institutionstampt to apply anything other than a pure high
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to low allocation method. Consider, for examphe tollowing series of decisions that would
apply for each payment we receive, on every account

* Is any portion of this payment part of the minimpayment?

* How much of the minimum payment may be appliedt@atstanding balance?

* For the amount in excess of the minimum paymengtwhe the pro-rata balances (this
cannot be calculated until after the minimum paynias been applied, so the system
must apply a portion of the payment, then stopgmback and calculate the now-
remaining balances)?

» If there is money still left over, that money mag/ dpplied to outstanding balances (yet
another independent pro-rata calculation if theeenaultiple rates); and

» If there is money still left over, that money mag/dpplied to promotional balances (yet
another pro-rata calculation if there are multiglees).

Appendix D provides a sample payment allocation fimgher demonstrates the complicated
nature of the decisions required by the proposal.

If the payment allocation decisions to be madedmhdank are complex — as shown in the
guestions above and Appendix D — one can imagméifficulty in providing customer
disclosures and explanations, and the high leveusfomer confusion. This is inconsistent with
the Agencies’ overall goal of enhancing customerelies and transparency.

As noted above, the Board should move paymentatlitmt rules into Regulation Z, and the
proposal should provide options that do not reqoin@plex calculations, where a single
interpretative error can create significant lighiliIn Appendix B we have supplemented this
response with answers to the proposal’s highlyikketand technical questions regarding
payment allocation. These questions (and answardprce the importance of creating a clear,
simple payment allocation rule under RegulationBank of America would propose the
following elements to such a rule:

First, if the customer pays the previous balandelinbilled balances are paid before new
balances. If the payment is less than the prewbalence, the creditor may choose one of three
methods in a given billing cycle for portions ofypgent in excess of the minimum payment:

High to Low;
Equally among the balances; or
Pro-Rata by balance types (determined by rates)

Second, no balances are segregated from paymeaaiidin, and all payment calculations are
made using the balances as of the day the paynmentegeived. Consequently, payments are
applied without recalculations based on any prevapplication of a part of that payment.

Third, the Board should address the five year amairon period for outstanding balances within
Regulation Z. And Regulation Z should also maleacthat the payment allocation section does
not govern the determination of whether a traneads still subject to an ongoing Claim or
Defense liability.
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These slight changes to the proposal, implemehtedigh Regulation Z, would substantially
meet the Board’s goal without imposing significandcessing time and without introducing
highly complex payment allocation rules.

C. The fundamentals of credit card grace periodsra impacted by changes to payments
of promotional amounts

Under the Agencies’ proposal, banks may not requagement of any portion of a promotional
rate balance or deferred interest rate balancedier @o receive a grace period on purchases.
Although this provision is linked to the rule gomerg allocation of payments, it is best
considered in isolation, as it operates independiepayment allocation.

The proposed rule affects the fundamentals of teditccard product, so it seems fitting to start
the analysis of this issue with a review of theddreard, and how it has developed. The first
credit cards were actually charge cards. Thesisalowed the consumer to incur credit with
designated merchants. The consumer would theivesadill at the end of the month that was
to be paid in full. There was no interest on tbeoant; the full amount was to be paid by the
payment due date that appeared on the billingrette This billing practice was the genesis of
the “grace period,” by which customers who payulhdnd on time effectively receive interest-
free credit on their purchases. The grace peristthduishes the credit card from virtually every
other form of lending.

This concept of grace period then is as old aptbduct itself, or rather, quite literally older

than the product itself. Grace periods resultnmngerest-free loan, free money to consumers. If
a grace period is offered by a creditor, the qoestif whether or not to take advantage of it is
completely at the consumer’s discretion. A cradstaould be permitted to make these interest-
free loans contingent on payment of the previollimgicycle’s balance in full.

The proposal also has a logical flaw: consider Wiagipens if the bank offers a promotion on
purchases. Assume a customer has a $500 balapoecbfises at a 7% interest rate. If this
were not a promotional interest rate, then thearnst would either pay the $500 in full and get
the grace period (no interest on purchases foraapately thirty days), or would make a partial
payment and pay a months interest at a 7% inteaest But if that same 7% interest rate on
purchases was a promotional rate, how much musiustemer pay in order to get a grace

period on purchases? Applying the Agencies’ predasile, the answer is $0, not $500. So
even if the customer made a minimum payment analved the balance, the bank would be
obliged to give the customer a grace period ont@ages, and charge no interest. If the customer
need not pay anything to have a grace period othpges that are at a promotional rate, then the
issuer will be compelled to give a grace periogarchases, and every promotional rate on
purchases will effectively be 0%.

We think instead that the consumer has a choiteeimbove scenario. The choice is whether to
take advantage of the 7% promotional rate by pagorgething between the minimum payment
and $500, or to pay the $500 in full and receigeaxe period on that balance. That same
choice, pay in full or revolve at the promotionaile, exists when the promotional rate is on
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balance transfers. The consumer who chooses ®lwii a balance transfer balance and a
purchase balance can either take advantage ofthade transfer promotional rate for the
duration of the promotional period, or the consunger pay the balance transfer and purchase
balance in full. In the latter case, the consuwithave taken advantage of the promotional
rate on balance transfers for one cycle and redeavgrace period on the purchase balance.

Grace periods are so popular and thus ubiquitotiseicredit card business that they have come
to be taken for granted. But they do create arést-free loan, albeit one with a pay-in-full
condition. This pay-in-full condition has alwayested, and requiring payment in full has never
been “unfair.” There is no support or logic fotelenining that it is now.

Further, as drafted, the proposal would createdalitianal balance disclosure on the periodic
statement. Today and under the June 2007 Regulattamendment proposal (with additional
formatting requirements), creditors are requirediszlose the account balance outstanding on
the closing date, referred to as the “New Balana&®&[l” The New Balance Total is also the
amount the consumer must pay to take advantadeeafrace period. If the consumer is only
required to pay a portion of the New Balance Ttddbke advantage of the grace period,
presumably that balance would have to be addduktpdriodic statement. Separate totals for
each balance currently at a promotional rate areatuired today and are not provided and
would be confusing for customers.

* Proposed AlternativeGreater disclosure of the payment requiremengsafotional
rates under Regulation Z could remedy the percatoederns.

Grace periods constitute an interest-free period,lmnks have every right to condition the
grace period on payment in full. As such, therusth be no mandated change to this
fundamental feature, and the grace period shouitirage to be conditioned on payment in full.
However, Regulation Z could be amended to requeatgr disclosure around this practice. For
example, the regulation could require a noticehanfirst statement in which a promotional rate
appears that provides a warning to consumers thrahpses cannot be paid in full without also
paying all other balances in full, including th@mprotional balances.

D. Changes to the number of days to pay and creaty a 21 day safe harbor reduces
transparency and clarity of communication.

This provision intends to allow consumers more ttmeeview the credit card bill and arrange

for a payment to avoid late treatment for any paepother than grace period. The proposal
provides that the consumer must have a reasonahbtapf time between the date the statement
is mailed and the payment due date to make a payumah sets a 21 day safe harbor.

In doing so, the proposal creates a difference éetvihe 21-day payment due date to avoid
being “late” and the 14-day payment due date @imahe grace period, which is provided for
today in Regulation Z. To avoid inevitable customenfusion, we believe the best approach is
to make no added changes, or set the safe harboneonsurate with the 14 day grace period
date in Regulation Z. Should the Agencies decitimger time period is necessary, our data
show the 21-day period selected is overly-consemagparticularly in light of current electronic
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payment mechanisms and faster mail times. We gmops an alternative a minimum 19-day
payment due date. Details of the proposal angbematives follow.

The dichotomy created by a 21 day payment dueatatel4 day grace period due date leads to a
highly illogical result. Under this structure, ansumer must determine and arrange to pay the
balance in full by Day 14 to preserve the gracéoplebut has until Day 21 to determine and
arrange to make the minimum payment to avoid la@ment. One would assume that the time
needed to review the statement to determine aad@erto pay the entire bill would need to be
longerthan the time needed to review the statement andéange to make just the minimum
payment.

The proposal also reduces transparency and cter@ystomer communication, for there are
functionally two payment due dates — the date biclwthe payment must be made to retain the
benefits of the grace period (and remain a “pafulfi-customer), and, seven days later, the date
by which payment must be made to avoid being late.

Our data suggest that with mail and payment meshantoday, the 21 day minimum time

period is conservative. The Agencies’ analysiagwn mail and review times — the Board uses
seven days mail time both ways, and seven daysWaw. Over 80% of our customers pay
beforethe payment due date. Moreover, over 60% of astarners utilize payment channels
other than the mail, and therefore are not sulbgetttis need to have an additional seven days for
a return post. In addition, statements are availab line for customers with online access, so
the review can take place even if the physicalHal not yet arrived.

* Proposed AlternativeThe Board should choose a shorter time period 21 days
proposed and should consider Regulation Z as thieledfor the proposed change.

There is no indication that mail times have gotterger during the decades that the current
Regulation Z standard of 14 days has been in plaweed, to the contrary, alternative means of
receiving the billing information and for arrangiagpayment have made it easier and quicker for
consumers to do so.

To avoid inevitable customer confusion, we belithebest approach, is to set the safe harbor
commensurate with the 14 day grace period dateguRtion Z — or make no change
whatsoever. Should the Agencies decide a longer pieriod is hecessary, we propose as an
alternative a minimum 19-day payment due date.

Any changes regarding the time between mailingestent and the payment due date should
be made in Regulation Z, which today governs th#iegtion of late or overlimit fees if the
consumer does not make a timely payment.

E. The proposed elimination of the two-cycle balarecalculation method will have
unintended consequences
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Bank of America does not utilize a two-cycle bakwgalculation method. However, as drafted,
the proposal will affect processing for cash adeartbat have transaction dates that fall in the
prior cycle but which post in the current cyclewasd| as interest assessment on certain returned
payments.

Cash transactions traditionally do not have a gpae@d; like a classic loan, they accrue interest
from the day the loan is taken until the day trenlcs paid. In a credit card billing cycle context
consider, for example, a check cash advance mad@rd0™ on an account whose statement

is generated on May'? but further assume that the transaction doepwsitto the account until
May 3%. Many institutions charge interest from the dzftéhe loan, April 38. This practice

would be banned by the proposed rule because iidwociude interest based on balances from a
previous billing cycle. Yet there is nothing inbetly “unfair” or even confusing about charging
a customer interest from the day the customer tal@sh advance.

Similarly, if a payment made in one cycle is readrafter the end of that billing cycle, many
institutions adjust the account so that the effetthe earlier “payment” are undone and forgone
interest is recaptured when the payment is detewnio be invalid. This too would be swept up
by the proposal.

Regulation Z should be amended to prohibit the ¢twde balance calculation method, if the
Board determines that is a desirable outcome. pieserves the ability to charge interest on
cash transactions and the undoing of a returnecheaty provides clarity and certainty, and
avoids the problematic UDAP determination.

F. Holds and overlimit calculations do not impact he vast majority of the industry.

In the credit card industry, there is a credit liaed that static line is the measure for detemmgini
overlimit status. Any holds, or authorizations,rdii move the actual credit line nor do they
count against the credit line for an overlimit detaation. Rather, they are used to determine
whether a new charge will be approved; if the chasgapproved and the actual balance does not
exceed the credit line, there is no overlimit fegardless of the number of outstanding
authorizations that have not yet generated an kcareaction.

Debit card practices are entirely different, foerdnis no set credit line. Our comments on the
parallel debit card proposal are included in theipo of this letter that addresses those specific
concerns.

G. Security Deposits and Fees for the Issuance Awailability of Credit

This provision represents an appropriate exerdis&DAP authority, and stands in stark contrast
to the other UDAP portions of the proposal. Irstlégard, this provision is similar to the
Board’s HOEPA UDAP findings.

H. Disclosures of firm offers should be made thnagh the FACT Act authorities.
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This disclosure should be introduced through Regui&, or even more appropriately, through
the Fair Credit Reporting Act’s Risk-Based PricRgles. Bank of America has no concern with
adding a sentence to the marketing (though we tiistiates the obvious and that the
information is clear elsewhere in the advertisemgiitthe Board considers that appropriate.
But there should be no finding that the absendaisflanguage is in any way deceptive now, or
in the past.

l. The use of Requlation Z is far more appropriateghan the use of Requlation AA to
address the concerns raised by the Agencies.

The Agencies’ proposed use of its UDAP authoritgimsply misplaced. UDAP determinations
are generally designed to be very fact-specifid, ot the basis for sweeping — basically,
legislative — changes to well-established, ratipaadl fair industry practices.

That is not to say that the Board lacks the autytoi make regulatory changes to reflect
practices it had not previously addressed. ThéhTiruLending Act gives the Board a great deal
of discretion to address areas of concern, angoeding recommendations are based on the
recognition of the Board’s desire and authoritatt.

For example, in its finding of substantial consurmgury in re-pricing the Agencies find that an
increased annual percentage rate applicable tot@taoding balance increases interest assessed
to a consumet’ If that finding is all that is required to mektst hurdle under a UDAP analysis,
then every practice related to charging interest tonsumer meets this hurdle. Traditional
UDAP assessment does not attack the pricing obdyat unless tied to another factor (false
advertising, for example).

Similarly, in payment allocation, the fact that #ikcation methods proposed by the Agencies
may result in less interest than other methoddladaing payments does not establish that other
methods cause substantial monetary injury. Naeiththe consumer takes advantage of a
promotional offer and only pays the minimum paymémt Board’'s proposal does not have any
effect. If the evaluation of substantial monetiajyry is that one bank practice may result in
greater interest charges than another bank pratessall bank processes are subject to the
same type of determination, regardless of the lefvdisclosure.

The Agencies are also inconsistent with its viewadidability. In proposing to effectively

extend the payment due date from 14 to 21 daysAgleacies note that taking longer to make a
partial payment results in more interest, but ll@em can be avoided by the consumer electing to
pay sooner. Here the Agencies are either saygatiditional interest does not constitute a
significant injury, or the ability to choose a @ifént payment pattern makes the injury avoidable.
Both of these conclusions are inconsistent witlelotiections within the proposal.

3773 Fed. Reg. 28917 (May 19, 2008)(Application mircreased annual percentage rate to an outstabdlance
appears to cause substantial monetary injury lngasing the interest charges assessed to a corisumer
credit card account).
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UDAP findings by the Agencies will have a reachd annsequences, wholly unintended and
unanticipated. This will not be the case if theeAgies instead addresses areas of concern
through the Regulation Z amendments we have propese we therefore urge the Agencies to
implement our recommendations through Regulatio &is will also enhance the uniform
application of these rules nationwide.

J. Time to Implement

As we discussed in our comment letter to the B&a2@07 Regulation Z amendment proposal,
many of these changes proposed by the Agenciesagillire substantive changes to our periodic
statement and account calculation/reconciliati@mcesses. Our most recent project that we
consider compatible in scope took us two yearsnfgement. It is easy to confuse the simplicity
in handling a credit card account with the comglesf supporting a credit card account. Bank
of America, which acts as its own servicer for agds, will have to bear the entire system-
related cost of the rules itself. As we furtheteabin that letter, rules that have direct and
dramatic development costs drive the industry togigist a few third party processors, which
serves to reduce competition and innovation, becausryone has the same opportunities and
limitations.

Based on an initial sizing, this project will castleast $75 million to $100 million just in
development costs, and will take approximately y@ars to implement.

V. Conclusion:

Thank you for the opportunity to comment on thisgosal. To the extent you have any
guestions about our response, please contact GrBger at 202-442-7573.

Smcerely,
/ i —

" b
" Susan Faulkner
Consumer Deposits Executive

Bank of America
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Appendix A.

Comments on Specific Proposed Requlations Related ©verdrafts
And
Response to Specific Requests for Comment Relateg®verdrafts

l. Comments on Specific Proposed Requlations Relatéo Deposits

In addition to the general comments above that gmilgnpertain to proposed section 227.32(a),
the opt-out requirement general rule, the Bank ddilsk to draw the Board’s attention to certain
specific sections of the proposed regulations.

A. Regulation AA, Section 227.32(6) Duration of dpout and revocation of opt-out

The Board’s proposed rule makes a consumer’s choiopt out effective until revoked by the
customer. In its discussion of this rule, the Bioaas proposed that the consumer’s revocation
must be in writing, or, if the consumer agreesctetmically. We have two comments related to
this proposal.

First, the Board has previously encouraged bardsallow customers to overdraw at the banks
proprietary ATM to provide the customer with notexed an opportunity to opt out before
allowing the customer to consummate the ATM witlndrt Consistent with the previous
guidance, the Agencies should clarify that revaratf opt-out at an ATM is an allowable and
effective method of revocation.

Second, it is not clear why the board is requitimgrevocation of the opt-out to be in writing.
The Bank very much anticipates that customers wit@ot and have their checks bounced or
their debit card transactions declined will firenhtact the bank by telephone, and we further
anticipate that many customers will want to revtileopt-out during the telephone call. It
seems antithetical to customer service and consprogction to prohibit the consumer from
being able to revoke an opt-out verbally.

B. Regulation AA, Section 227.32(b) -- Debit Hokl

The Debit Holds proposal is fundamentally unworkab®ince signature debit transactions can
take up to three business days to be submittduetbdnks for payment, the bank may not know
the terms of the transaction for three business.d#ya bank has placed a hold based on the
authorization amount, it will not be able to hawmfidence about the hold’s effects on all
intervening transactions until the actual transectrrives.

The Bank strongly recommends that the Board tat@napletely different approach to its
concern about debit holds and focus on the authtioiz process through Regulation E.
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C. Regulation DD, Section 230.10

The Bank understands that if the Board is goingetmire banks to offer consumers the
opportunity to opt out of discretionary overdraftensumers must be given sufficient
information about their opt-out right to make mn@&aningful right. However, the vast majority

of the new requirements are duplicative of existeguirements and, hence, unnecessary. Most
of the content prescribed in Section 230.10 (othan the right to opt-out itself) is information
that the Bank already provides to its customefwugh not necessarily in the format mandated
by this proposed rule. For example, the Bank’sstdeedule clearly identifies the fees imposed
and the daily cap on the number of fees that thekBas in place. The Deposit Agreement and
Disclosures and related Schedule of Fees explaiB#imk’s overdraft policy, including the
category of transactions for which a fee for payangoverdraft may be imposed. And, as part of
its standard account opening process, the Banksoftestomers the opportunity to link a credit
card or savings account for overdraft protectibmfact, in the notice that the Bank mails to
customers who have overdrawn their accounts, timk Baeady includes information about the
fee, and promotes overdraft protection from a sgs/eccount or credit card and also promotes
other tools that customers can use to better mahageaccounts.

Because almost all of the information required oy proposed 230.10 is already required, the
Bank opposes the requirements of 230.10 as dupkcanhd burdensome. The Bank particularly
thinks requiring all aspects of the requirementSegtion 230.10 every month in which a
consumer overdraws his or her account is partijuleravy handed and unnecessary.

The proposed opt-out notice is lengthy — and aschabove duplicative - but can fit into
disclosures given at account opening. Howeverrgbgairement to use the long form opt-out
notice for recurring notices has the practical egpence of mandating that the recurring notice
only be given on periodic statements. The proposside is too long to fit on most forms of
overdraft notice currently used by banks. It idlard to see any customer benefit in
continuously repeating the information listed aliébyoints on the proposed form. Instead, two
forms should be considered — one longer form asgbdine initial account disclosures and a
second shorter form for any subsequent notice.shioeter form should be limited to a statement
about the customer’s opt-out right and a staterabatit how to obtain further information.

That said, given that the disclosure is intendealltiw customers to make an informed choice
about whether to opt out of discretionary overdratie Bank notes that the sample notice
provides almost no information about why the cugtomight_notwant to opt out of
discretionary overdrafts and so does not providiécgent information to enable a consumer to
evaluate whether an overdraft service and optirg imut of that service would best suit his or
her need$® For example, the notice makes no mention ofakethat, if the customer opts out,

% The Agencies have indicated that banks may suppiethe information required in 230.10(b) with aitdial
information, including “briefly describing the caguences of the consumer’s election to opt-olitSee Proposed
Official Staff Interpretation to section 230.100Wever, by establishing the standard that the aatiast be
“substantially similar” to the model notice, the &wies have effectively put a limit on how muchiaon a bank
is likely to make. Banks have learned that anyatimn from a model disclosure is subject to a lelmje through
litigation. Therefore, while the Bank appreciates proposed commentary that allows banks to supght, we
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the customer will have his or her debit transactienlined even if the customer is expecting a
direct deposit that evening. The notice also dagspell out that, if the bank bounces a check,
the bank will impose a fee and the merchant mayiaipose a fee.

The sentence that discusses the consequencesraf opt in the proposed form merely says: “If
you do [opt out], however, you may have to payeifggou make transactions that are returned
unpaid.” This is misleading as it suggests th&y arsingle fee would apply to all bounced
transactions. In contrast the remainder of thenfpaints a dire picture of overdraft services.
While the single sentence is hardly sufficient, skeatence would be at least be reasonably
accurate if it said something like: “If you do apit, however, you will usually pay a fee to the
bank, and you may also owe a fee to the mercharreditor, for each overdraft item that is
declined or returned unpaid.” The Board shouldsethe sample notice to give a balanced
presentation of the consequences of opting in br ou

The first bulleted sentence in the notice asshés“fw]e will charge you a fee of $ _ for each
overdraft item.” Since banks frequently waive akraft fees this assertion should be changed to
note the banknay charge a fee for each overdratft.

In addition, the Bank believes that the statememiheé model form that states, “You also have
the right to tell us not to pay overdrafts for AMithdrawals and debit card purchases, but to
continue to pay overdrafts for other types of teati®ns” is highly misleading because it leads
consumers to believe that the bank will have argabbn to pay other transactions, when, in
fact, no such obligation exists. If a customeisapit of debit and ATM transactions, many
banks will also decline to pay checks or ACH tratisas because many bank’s systems cannot
distinguish between the two for purposes of ovdtdeas.

The final paragraph of the notice states: “We alfer less costly overdraft payment services
that you may qualify for, including a line of cretli This statement is likely to mislead
consumers because some forms of traditional oviegh@tection can be more costly than an
overdraft fee. In addition many consumers will qoalify for a line of credit.

The notice makes no mention that the bank isaiithorized to charge overdraft fees in certain
situations. This failure to include the exceptitimst the Board has specifically authorized will
confuse and madden customers. The model noticsreelearly indicate that any opt-out right
is partial and incomplete.

The Board requested comment on whether the optiaiige should be placed in close proximity
to the fees on the periodic statement. We stroreglgmmend against this sort of
micromanagement of the format of periodic stateseBince a typical consumer deposit
statement is a simple and short document, usuallyacouple of pages, listing the opt-out
anywhere in the statement should be sufficient.d&/'dike “close proximity” are subjective and
are likely to result in litigation.

believe that everyone would be better served ifégeilation itself, and the model notice, includeference to the
adverse effects of opting-out.
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Finally, this section does not include any disoussif how a customer can opt back in to
overdraft services. We believe that opting inr@oking a prior opt-out) should be as easy for
consumers as the original opt-out as we expecitiaaty consumers will not be pleased with the
consequences of their initial decision.

D. Regulation DD, Section 230.11

When the Board amended Regulation DD in 2006 eivtidied the primary focus of the
amendments to be on institutions that promoteddraéis. The Board imposed additional
disclosure requirements on those institutions bee#ufeared that customers might be misled by
those institutions absent regulatory disclosureiregqents.

The Board is now proposing that the same disclosgeirements that it imposed only on
institutions that actively promoted overdrafts gptol all institutions. By removing the
disincentive of additional disclosure if an instiiun promoted overdrafts, the Bank believes that
many more institutions will engage in the practittest the Board appeared to be concerned
about in 2006.

In addition, Bank of America will need to devotédstantial resources to update our monthly
statements to comply with the requirements of eac2i30.11. Because we firmly believe that
customers know and understand overdrafts and afgsdees, the Bank believes the proposed
rule imposes substantial cost with little or no &fégn We therefore, strongly oppose the
proposed changes to section 23G3.1.

We are puzzled by the requirement to add overdradtreturned item fees for the calendar year
to date since that is especially burdensome andegsmo apparent benefit. Certainly, to the
extent the proposal that requires each monthlgstant to include a total for the month is
implemented, consumers will be provided with sudint information to make their own
calculations as to the aggregate costs of ovesdrédequiring banks to invest in the technology
that would be required to comply with the annuaragation requirement does not strike us as
serving any meaningful purpose.

Section 230.11 also proposes a format requiremémg aggregate fee disclosures must be
disclosed in a table format and in “close proxirhttyfees identified under section 230.6(a)(3).
The Board requested comment on this requiremerdinAgve strongly recommend against this
sort of micromanagement of the format of periodatesnents. Since a typical consumer deposit
statement is a simple and short document, usuallyacouple of pages, the sort of table format
for this disclosure would be clearly visible and#o find, no matter where it is placed on the
statement. Words like “close proximity” are subjeetand are likely to result in litigation.

I. Response to Specific Requests for Comment Re&at to Overdrafts

% The Bank notes that section 230.11(c) prohiblisiak from including an overdraft pad in responsa tmlance
inquiry unless it has first indicated the actualda available. Bank of America has never inclutthedoverdraft pad
in response to a balance inquiry, and hence, habjeetion to proposed rule 230.11(c).
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The Board has specifically requested that intedegégties comment on certain aspects of the
proposed regulations. To that end, Bank of Amesidamits the following responses to each of
the Board'’s specific request related to the Ovédrgraposal.

A. Reqgulation AA: Agencies Seek Comment on wheth@onsumer’s right to opt-out
should be limited to overdrafts caused by ATM withdawals and debit card
transactions at point-of-sale.

As indicated above, most banks, including Bank ofefica, do not have the ability to
distinguish between debit/ATM and checks for pugsosf determining payment and/or
imposing an overdraft fee. Since banks are natired to honor checks drawn against
insufficient funds, many banks will simply applyetpartial opt-out to all transactions. This will
give the consumer the illusion that banks will trée transactions differently when, in fact, the
bank will have no obligation to treat transactidiféerently and will only create confusion and
customer dissatisfaction.

If the primary concern of the Board is about thgrpant of debit card transactions, then the
Board should considering allowing banks to limg thpt-out option to only debit card and ATM
transactions, but should not require banks to do so

B. Reg. AA: Agencies seek comment on whether excepts are necessary to address
the circumstances where the institution did not knwingly authorize a transaction,
such as institutions that only update balances ongeer day or for off-line or stand-in
transactions, and whether/how to craft such excegins to not undermine the
protections afforded by a consumer’s election to dmut.

The Bank strongly believes that the Agencies shgtaeit exceptions based on a principle,
rather than trying to develaa hocexceptions. Moreover, the Bank believes thantbst
appropriate principle, one that is fair to custosremd to banks, is the principle that a bank may
charge an overdraft fee to a customer who has apted the bank authorized the transaction on
the basis of a good faith belief that funds werailable at the time of the authorization. Only
the good faith authorization standard will allownka avoid the costs associated with changing
their entire processing infrastructure in ordecaonply with this rule. Moreover, only a
principled standard, like a good faith authorizatsdandard will be flexible enough to adapt to
changes in technology.

We want to emphasize that this standard is comsigtiéh the underlying principle that the
customer, not the bank, is responsible for manalgis@r her account. The good faith
authorization standard recognizes that the custame¢the bank, is in the best position to know
what other transactions may affect his or her atéel funds, while still having the bank decline
approve or decline transactions in a manner thatnsistent with the customer’s requests.

If the Agencies insist on carving out specific eptoens, there certainly should be an exception

for the stand-in processing situation that the Agenidentified in its proposal. But more
importantly, the Agencies need to address situationvhich a deposited item gets returned.
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Because the Bank will not learn that a depositerh ihas been returned until batch processing at
night, customers will often find themselves in araft status because of transactions that the
Bank authorized during the day when it appearetitti@account had sufficient funds. In these
situations, because the returned item is outsiel®#nk’s control, the Board should provide an
exception to allow the Bank to charge its normakfe

C. Reg. AA: Agencies seek comment on the operatidriasues and costs of
implementing the proposed prohibition on the impodion of overdraft fee if the
overdraft occurs solely because of the existenceahold on a debit card
transaction.

This issue is addressed at length in the genemahmmts and in the discussion of that specific
section of the proposed regulation above.

D. Req. AA: Agencies solicit comment on the impact géquiring institutions to pay
smaller dollar items before larger dollar items wha received on the same day for
purposes of assessing overdraft fees on a consunsesccount.

We have considered such a step, but our custoragesdonsistently told us they want to ensure
their larger items, mortgage loans, car insuramckeaato-loans get paid first. If those items get
declined for insufficient funds, the economic raoafions for the consumer are generally more
significant than if smaller items get declined.

Experts have concluded that there is no uniformhiseebf processing payments that would be
“fair” to all customers as customers’ payment bebtisvand perceptions of value differ. The
National Conference of Commissioners on UnifornteStaws has determined that it is
inappropriate to establish a single rule for pregegitems presented against a deposit account.
The NCCUSL is responsible for, among other thimgsating and updating the Uniform
Commercial Code, the code adopted by many statgsvern the processing of payments,
including payments of checks. The UCC takes natipasabout the order in which checks and
other items should be processed, and, in refusingkie a position, the NCCUSL justified their
neutrality “because of the impossibility of statiagule that would be fair in all cases...”
Similarly, neither the OCC nor the Federal Reséiave explicitly determined that any one
method of processing is inherently fairer than hant See OCC Interpretive Letters 997 and
916; see also Joint Guidance on Overdraft Prote®rograms.

That said, when a bank authorizes a debit cardacion, it is committed to paying it.

However, a bank has not committed to paying a clietkit processes the check during batch
processing at night. For customers who opt oustrbanks will switch to a system of paying
items that they have committed to paying (debitgetions) before items that they can choose
to decline (checks). In other words, the net ¢ftéthe proposed opt-out rule is to force debit
card transactions to be processed before othersle Wot explicitly requiring banks to go from
low to high, the proposed rule comes close, at leagustomers who have opted out.

The clear and direct ramification of this chang@iacessing will be that banks will bounce
more checks than they currently do. For custontkbismight mean fewer OD fees, but it also
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means that mortgage car loan payments are motg tikbe bounced. The fees charged by
these creditors for bounced payments usually extteedverdraft fee. This outcome is contrary
to what our customers have told us is their prefeze

As indicated in the general comments, the Boardilshepecifically study the effect of
increasing bounced checks on the system beforeeimgaiting this rule

E. Regulation DD: Agencies seek comment on whethistitutions should be required
to provide a form with a check-of box that consumes may mail in to opt-out.
Comment is also requested regarding whether consumseshould also be allowed to
opt out electronically, provided that the consumehas agreed to the electronic
delivery of information.

The use of a form seems excessively complicateccamgblex. As with other opt-out rights, if
the proposal is implemented, banks should be divefflexibility to design the channels and
methods through which the customer may exerciseph®ut as long as such channels and
methods provide the customer a reasonable opptyrtnopt out.

F. Requlation DD: Agencies seek comment as to whet the proposed content of the
disclosure provides sufficient information for consimers to evaluate effectively if an
institution’s overdraft service meets their needs.Agencies also seek comment on
whether the content requirement should differ wherthe opt-out notice is provided
after an overdraft fee has been charged to the comser’s account.

As indicated above, the proposed disclosure doekawe sufficient information, is not balanced
and is heavily slanted toward encouraging custoteeopt out. The model disclosure should be
balanced in its approach, more clearly highlightimg consequences of opting out. The
proposed disclosure is also highly misleading at thimplies that the bank has an obligation to
pay items into overdraft for any category that¢hstomer has not opted out of, and because it
fails to clearly explain to the customer that tipé @ut is incomplete, and that the bank is still
authorized to charge overdraft fees in certainasions.

G. Reqgulation AA: Agencies seek comment as to winetr the Agencies should extend
the Credit Practices Rule allowance for state exenmions to the proposal.

We agree with the Agencies' position that suchxamgtion would undermine the uniform
application of federal standards and would provideneaningful relief from regulatory burden.
Hence, we support the Agencies' position that ststteuld not be permitted to seek exemption
from the proposed rules on overdraft service.
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Appendix B.
Comments on Specific Proposed Regulations Related Credit Cards

In this section, we take three of the rules astanitind identify unresolved issues associated
with the language. We provide what we think thevears are, but the lack of certainty

reinforces the preferred approach that these teahproposals be addressed under Regulation Z,
versus the broader brush of a UDAP determination.

A. 8227.21(d) Promotional Rate

Is a purchase with a grace period a promotional rag — if the absence of a finance charge is
viewed as a temporary rate that is lower than thetandard rate for purchases?

No, that would lead to a circular logic problemufghases with a grace period would be
excluded from the calculation of the amount thastine paid in order for those purchases to
qualify for the grace period.

If you have a tiered balance or a rate based on thsze of the individual transaction, are the
transactions that qualify for the lower rate promotional rates because other similar
transactions otherwise qualify for a higher rate?

As a general rule, the amount of the transactiaoverall balance should not drive the
determination that the rate is a promotional rate.

In the billing cycle in which the “outstanding balance” is determined, are transactions that
post before the determination date “promotional bahnces” because transactions that post
after that date will have a higher rate?

Again, we think not, but there could be circumstswhere the condition for a promotional rate
may be driven solely by date, so the distinctiory toa difficult to draw.

If a transaction posts to a balance category othehan its normal balance category and
therefore at a lower rate, is it a promotional balace even though operationally only the
definition of the transaction is changing €.g. check as a balance transfer)? What if the
transaction initially posts to a promotional rate and the promotional balance returns to a
standard rate that is lower than the rate those trasactions normally get?

On the face of the definition, these would be proomal rates, which is very problematic. If,
for example, we characterize a cash advance aschgse, then when it goes into the standard
purchase balance, how are we to distinguish it fewary other regular purchase that is part of
the same balance?

B. §227.23 Allocation of Payments
We make the following initial assumptions:

» Creditors have discretion to choose which of trespribed allocation methods to
apply to each payment received.
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» 8227.23sets forth the rules for allocating payment amouetgived in excess of the
required minimum payment; this section does natriy way address creditors’ rights
to allocate the minimum payment in their sole diton (note however 8227.24
arguably addresses minimum pay allocation to ontiste balances).

How are current cycle “unbilled” balances to be trated for purposes of applying the
prescribed payment allocation methods under §227.23
This is a critical first step in determining howapply the allocation methods set forth in this
section. For example, assume the customer habgmsedalances of $1000 from a prior cycle at
12% APR, and a current cycle cash advance of $200% APR. The customer then pays
$1000:
o 227.23(a)(1): In determining the balance with tighlst APR, does a creditor
include the $200 cash advance at 17%?
o 227.23(a)(2) and 227.23(a)(3): In determining thlabce amounts by category, does
creditor include the $200 cash advance at 17%?

As drafted, this section would seem to not onlynpethe inclusion of current cycle transactions
in payment allocation, but require it in certaircamstances. Note that as in the example above,
this will lead to an odd result where the custohees a pure purchase balance which is paid in
full, but because a new high rate cash transactiomes in before the payment, the customer will
still have a purchase balance left, notwithstandiagy “pay in full.” In addition, it may mean

that the bank can pay a balance that is subjexgtace period prior to paying a balance that is
not subject to a grace period.

How does a creditor determine the “balance” or “totll balance” when applying §227.23?
* We think that interest rate differentials creatgidct balances for purposes of allocating
payment.

» If interest rates are the same for different batarategoriese(g, cash advances and
purchases), the payments may be applied at therissiiscretion.

For example, suppose that a customer pays $300 aoc@unt that has $200 in balance
transfers, $300 in cash advances, and $400 in asesheach at a non-promotional standard rate
of 12%. In allocating amounts in excess of theimim payment, we think that under
8227.23(a)(1)a creditor can allocate all of the payment to calafice. Undeg227.23(a)(2)

we think the creditor can allocate $100 to balanaesfers, $100 to cash advances, and $100 to
purchases.

Or suppose that a customer’s balances include Bal@ransfer and Cash Advance balances of
$200 each, both at a non-promotional standardofat@%, and a $200 Purchase balance at a
non-promotional standard rate of 12%. The Custdimar pays $300. In this instance, when
applying 8227.23(a)(2) and 227.23(a)(3) we thirk BBalance Transfers and Cash Advances are
a single aggregate “balance” because they ar@aame interest rate.

Similarly, if a balance is subject to two rates ira given billing cycle, what rate is used to
determine payment allocation?
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We think that payment allocation is determined Hamethe rates on the account on the date the
payment is applied. Interest rate differentiabsabe a separate balance type for purposes of pro-
rata calculation (for example, old purchase balat@14% rate vs. new purchase balance at
12%).

§227.23(b)(2) -If a promotional rate is higher than a standard rat on a different balance
category, which balance is paid first?

We read §227.23(b)(2) to mean that promotional lbatances are excluded from payment
allocation until there are no other balances. sTdnuld mean that all “promotional rates”
whether lower or higher than standard rates am gier the standard rate balances. The lower
standard rate balances would be paid first foll@wne of the prescribed methods in §227.23(a).

In allocating payments under §227.23(a)(3) when tihe are promotional rate balances,

what balances are included in determining the “tothbalance”?

We think that the “total balance” would exclude mational rate balances, though that is not
clear by the words. But for the math to work, simone of the payments are applied to
promotional rate balances, the denominator in tberg@ta calculation must exclude promotional
balances.

§227.23(a)(3) - In determining allocation among bahces in the same proportion as each
balance bears to the total balance, are balancesidaby the Minimum Payment included in
the calculation of total balances?

We think that the phrase “total balance” meand totpaid balance. As a result balances paid
by the minimum payment would not be included in¢hkulation of total balances; though
again, that is more driven by the math than thede@¢Bee Appendix D).

Here is the operational complexity of such an appino- payment allocation will require
multiple system runs. First the minimum portiorseken out and applied, and then a new
calculation based on the remaining balances mustdske. This will significantly increase the
processing power dedicated to payment allocatidmchwwill slow down systems and add
complexity to the system.

If the Agreement provides that a customer must payhe previous balance in full in order to
get a grace period on purchases, how is that amouaélculated?

That amount becomes the sum of all balances odisigat the end of the billing cycle, except
for promotional rate balances. Grace periodsticauilly require the customer’s payment of the
previous billing cycle’s ending balance. That nwieuld remain, except that §227.23(b)
prohibits requiring payment of promotional ratedmades in order to have the grace period.
Therefore, outstanding balances are included icdhgulation, as they are not otherwise
excluded. Note that the amount the customer mastqr the grace period is not a disclosed
figure; a typical statement shows balances subjecterest, which is an average daily balance,
not a breakdown by transaction type of ending ltadan Therefore, the customer will not know
how much money is left in a particular promotiorktmw the minimum amount they need to
pay in order to preserve the grace period. Moredexause other new balances could be paid
first, the customer may get a grace period eveaghahe purchase balance itself was not
actually paid in full.
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How does the rule that excludes promotional rate dances from pay-in-full calculations
work if the promotion itself is on purchases? 8227.23(b)(2)

Logically, in order to get a grace period, the oustr must pay the entire balance in full. But if
the entire balance is composed of purchases amaqgtional rate, none of that amount can be
included in the amount the customer must pay taggtce period. However, this means that
even though they need not be paid, the purchaseklwen get a grace period, so they would
not even accrue interest at that promotional rate.

C. 8227.24 Application of APR increase to outstandg balances

§227.24(a)(2) - What balances are deemed “owed” fpurposes of determining the
“outstanding balance” as of the end of the fourteeth day?

Credit card transactions generally have transactédas and posting dates. We think only the
posting date should be used in determining whetharclude a transaction in the outstanding
balance. Until the transaction posts, the banknbdsnowledge of its existence. If the™Mday
fell after the transaction date but before the @nthe cycle, and the posting date fell after the
end of the billing cycle, would a new outstandiradamce have to be calculated, and a new
amortization schedule retroactively applied? Welaonsider that unworkable.

If a promotional rate has the potential to extend pst five years, can a portion of that
balance be subject to a five year amortization iftihas a different return-to rate because it

is part of an “outstanding balance?”

No, because the payment allocation rule is thanptamnal balances must get the full benefit of
the promotion.

8§227.24(b) - Are banks permitted to change a ratencexisting balances from a non-variable
to a variable rate (based on an external index), pguant to the exception under
§227.24(b)(1)?

This is unclear under the proposal as drafted. wdigld suggest that the answer is yes, in light
of the exception permitting certain variable ratereases (the Board notes that we cannot
increasethe rate by changing the method, however, if wange the method without changing
the rate at the time of conversion, then subseqtlariges based on the index should be
permissible). However, the mechanics of how thosil be done without risk of liability are not
set forth. An approach similar to that adoptedhsyState of Delaware (see 5 Del. Code
8952(c)(4)) would provide lenders with a sound rmdtiogy for that kind of change in terms.

§227.24(c) - Can a promotional balance ever be ampaf the outstanding balance?

Yes, if the promotion existed prior to a noticarafrease, and the transaction under that
promotion qualified from a timing perspective. Tignificance of this is that promotional
balances have to also be tracked depending on thiegrwere created within the promotion
period itself, because they will return to differeates at the expiration of the promotion
depending on if they are a part of the outstantelgnce or not. Therefore, the bank will need to
track payment allocation in order to know how moé€leach balance is moved. Again, all of

this will be invisible to the consumer, and hareplain, though it will be required by the rules.
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§227.24(c) - Can minimum payments be used to paywno the outstanding balance at a rate
faster than the five year amortization, if those pgments take place prior to the first day of

the higher APR?

Yes, because the minimum payment can be directpdhaare, and the amortization limitations
of five years (or the doubling of the minimum payr)edo not apply until the date on which the
APR is increased, which will naturally trail theydde outstanding balance is determined
because of the interplay of the 14 and 45 day ruldss means that there are really two
outstanding balance calculations, one at the emldeofourteenth day, and one as of the first day
of the new rate to determine what is left of théstanding balance to be subject to the
amortization limits.

§227.24(c) - Can the outstanding balance be paidwao at the five year rate by directly
applying portions of the payment that were in excesof the minimum payment — or do the
payment allocation rules apply, and the five year mortization only acts as a limit and not
an empowerment that overrides the allocation rules?

The five year amortization/doubling the minimum pegnt is a cap on the amount that can be
allocated, and should serve to empower paymentatlm outside of §227.23.

§227.24(c) - If the outstanding balance is a varidé rate, how is the amortization schedule
calculated?

The purpose of the amortization calculation, ireess, is to treat the unpaid balance as a five
year closed end loan. From that, it follows timed ivariable rate formula, the payment amount
adjusts as the rate changes so that the time p@inedyears from the start) remains constant.
Similarly, the doubling of the minimum payment edétion, which can include the amount of
interest paid, can go up as interest rates goMipat is unclear is whether any minimum limit
(i.e., your payment will never be less than $15) ofrtfieimum payment must also be accounted
for in determining that five year time period. Fxtample, if the minimum payment was interest
plus 1% of the remaining principal, but in no ckess than $15, then if the calculation is made
so that the 39 month has a balance of $15, that will lead tofedint time period than if the

time period is interest plus 1% of the remaininiggipal.

Are outstanding balances paid before promotional ree balances?

Promotional Rate balances are paid last. Howegenpted, Promotional Rate balances may be
a part of outstanding balances, and then the quesécomes, when paying outstanding
balances, does that preclude payment of the poofitime outstanding balances that are
comprised of Promotional Rate balances?

§227.24(c) - Are the outstanding balances included the pro-rata determination of

payment allocation, if the payment is in excess tiie sum of the non-promotional, non-
outstanding balances?

No, first the payments must be applied to all the-promotional, non-outstanding balance
balances. Then the outstanding balances woulcioenth the payment applied on a pro-rata
basis using just the outstanding balances.

8227.24(c) - If excess payments are applied to antstanding balance, must the five year
amortization cap be recalculated?
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No, the five year repayment schedule is calculatesk, upon the creation of the outstanding
balance, and that cap applies even if excess pagmeght have paid more of the principal than
necessary to amortize over five years.
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Appendix C.

Comments on Proposed Regulation Z Amendments

In our letter we have strongly urged the Agenateshift the proposed regulations from
Regulation AA to Regulation Z. This recommendai®brought about by the inappropriateness
of a UDAP determination around the practices sultigethe proposal, the risks and uncertainties
attendant to a UDAP determination, and the appatgmess and clarity that a Regulation Z
change would provide. Therefore, our opening contrteethe proposed Regulation Z
amendments is that they should be further modtfiedcorporate and harmonize the
recommendations in this letter.

Commentary 8226.5(b)(1)(iv) Membership fees.

In the Commentary to 8226.5(b)(1)(iv)-2, the Boprdposes a safe harbor to permit creditors,
after 60 days, to deem new accounts as “rejectabd&iconsumer has not used the account or
made a payment. We recommend deleting that addithe commentary, as it seems to add
both operational complexity and uncertainty in angaccount administration procedures.
More significantly, the Board has modified the megrwe attached to Comment 1i in
226.5(b)(1)(i) in the June 2007 proposed clarifaat

In that comment, the Board had noted that in theeod of the assessment of fees (such as start-
up fees), an account is not considered to be aedepitil the consumer is provided with a
statement and makes a payment. By replacing thiexioof start-up fees, which are generally
only associated with sub-prime cards, and linking toncept to annual fees, the Board is
radically changing the structure of what is an pteg account.

Presently, there are clear rules for when an addswatcepted, and for when an account is
rejected. If an account plan is rejected, the baokt clear the fees and the account. If an
account is not rejected, the creditor need notodolnder the proposed change to the
commentary, however, the account is deemed rejédtad not affirmatively accepted by
payment of the fee. We urge the Board to prestiweurrent status, where, an account that is
not rejected is not obliged to be cleared.

In addition, we are opposed to the proposed Com@anbund activation not qualifying as
acceptance. A consumer cannot activate a carbafieti they have received the account
opening disclosures. At that point, if the consupadls the bank and activates access to the line
of credit, that action should clearly constitutegqaance of the account. The consumer knows
everything about the account, and has chosen toesaccess to that line of credit. The account
is, simply put, accepted.

Commentary 8226.5a(b)(4) Transaction Charges

Disclosing the foreign transaction fee in the tabklguired under 8226.5a as applicable to
“purchases” may be misleading to consumers as ssuers also charge this fee on cash
transactions in foreign currencies or in foreignmoies. The June 2007 proposal had identified
this fee as “a fee imposed by the issuer for tretiimas made in a foreign currency or that take
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place in a foreign country.” We encourage the Bdaradopt similar “transaction” language in
the current proposal.

§226.7(b)(11) Due date; late payment costs

At Bank of America, we offer many ways for our arsers to make payments on their accounts
in addition to mail, such as on line and by phohlreeach of these channels, we disclose
applicable cut-off times; we should not have topthese cut-off times on the periodic
statement.

Comment 1 88226.5a(b)(5), 226.6(b)(4)(iv), 226.HWE) Grace Period

As described in greater degree in our commentddJDAP proposal §227.23(b), we urge the
Board to reconsider the ramifications for graceqakarising from the situation in which an

issuer offers a promotional rate on a categoryasfdactions (e.g., purchases) and is at the same
time required to exclude that promotional balamoenfwhat is otherwise required to be paid to
get a grace period on those same transactions.

Grace Periods Generally

Just as the Board excludes 0% APR offers from é#iimition of “deferred interest” (see the
Commentary 8226.16(h)-1), we request that the Bokmfy that in similar fashion, a “grace
period” does not by definition include 0% APR offeas these are disparate financial concepts
that, left without clarification, could result imditional compliance uncertainty and resultant
complex disclosures.

8226.9(b)(3)(C): Disclosures for supplemental dradcess devices and additional features
We think the Board’s proposed changes to 8226.3){)} create ambiguity as to whether the
actual APR is required to be disclosed (in additmftype of rate”), especially in light of
8226.9(b)(3)(B) which clearly requires type of rated applicable APR

G-21 Penalty Rate Increase Sample — reference@dd@ @roposed commentary 8226.9(9)1.ii.(C)
Proposed Model Form G-21 (the “Penalty Rate Ina@&emmple”) contains a notification to the
consumer that any promotional rate balances wilhbeeased to the standard rate as of the same
effective date as the penalty rate increaSensistent with our October 2007 comments to the
Board’s 2007 Proposed Rule under TILA with regargriomotional rate loss to the standard

rate, the Board’s current proposed changes tdahis run contrary to our understanding of the
substantive prior notice timing requirements inhbptoposed §8226.9(g), and in proposed
§227.24(b)(2), and related commentary. We reghesBoard change this model form to clarify
that promotional rate loss is not subject to theesd5 day prior notice requirement.

2008 Proposal 8226.10(dCrediting of payments when creditor does noéireeor accept
payments on due date

The Board’s proposed language in 8226.10(d) createfision over the need to protect
payments with due dates on Sundays and holidagsk Bf America accepts and receives mail
from the U.S. Postal Service every hour, 365 daysaa. We treat these pick up times as
"receipt” under §226.10(d). A payment received lajltay 5pm on a Sunday or holiday is
credited as of that day. As a result, the exaroffexed by the Board, "if the U.S. Postal Service
does not deliver mail...” is misleading when viewadhe light of our actual practices.
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Although the USPS does not deliver mail to the galngublic on Sundays or holidays, we do
“receive mail" on those days. However, to extdmsl processing regimen to other channels is
inappropriate and unduly expensive.

8226.12(a) Issuance of credit cards

The Board has solicited comment on whether theqseg changes to the Commentary,
8226.12(a)(2)-2.v. (creating a prohibition on cted’ ability to provide substitute credit cards
due to a change in the merchant base when the @tdeas been inactive for 24 months
preceding the issuance of the substitute card).rabf@mmend the Board adopt a 36 month
standard for determining inactivity under Comme2(a)(2)-2, as that period of time aligns with
current card expiration and renewal timeframes.

8226.14 Determination of Annual Percentage Rate

We continue to recommend that the effective APRelneoved from the periodic statement
because it is neither informative nor easily expdi However, if the effective APR is retained,
then we recommend that the Board use caution effissts to “conform” Comment 14(c)-10, as
it currently provides helpful guidance for calculgtthe effective APR in situations such as
when a cash advance transaction occurs in a prabe,dout cannot practicably be posted until
the current cycle.

8226.16(e)(2)(i) Promotional Rate

While we agree with the Board’s decision to adofjiramotional rate” definition, we think that
the proposed definition of promotional rate is dyéroad. As proposed, the “promotional rate”
definition would encompass, for example, APR stitest such as split rates with purchase
balances below $1000 at a 17% [non-promotional] ARR purchase balances at or above
$1000 at a 15% [non-promotional] APR. We alsokhhre definition inadvertently confuses
standard and promotional rates in certain situatsuch as when, pursuant to a pre-disclosed
offer, the creditor routes a high rate cash train@at¢o a lower rate balance transfer category, at
the standard rate that would apply to balance feasis Under the proposed definition, the
creditor would seem to be required to treat thaltieg standard rate balance as a promotional
rate balance. As noted in our 2007 response tpritiosed amendments to Regulation Z, a
promotional rate is a rate that is lower than taedard rate for a limited duration or
circumstance, and which, upon expiration or tertnoma returns to that Standard Rate.

Also, because the term promotional rate is bro#tar the term introductory rate, we
recommend that the Board clarify that the requineimef 226.16(e)(4) are limited to
advertisements. This could be accomplished by fyiodi 8226.16(e)(1) as follows: “The
requirements of [this paragraph] 226.16{pply to any written or electronic advertisemerit...
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Appendix D Beginning
Balances Payment Allocation Example
Promotional Standard Rate
Outstanding Balances Balances Balances
5 year Amort
Category Rate Balance Cap Rate Balance Rate Balance
BT 7% $500.00 $53.00 4% $200.00 9% $1,000.00
Purchases 12% $600.00 $63.00 5% $300.00 15% $1,100.00
Cash Advances 18% $700.00 $72.00 10% $400.00 19% $1,200.00
Total Balances:  $6,000.00
Minimum
Payment: $125.00
Actual Payment:  $4,000.00
$125.00  applied to $200 @ 4% balance
Remaining
Payment: | $3,875.00
Portion of 5 year Amort Actual Intermediate Remaining
Rate Balance % Payment Cap Allocation Balance Payment
7% $500.00 9.80% $379.90 $53.00 $53.00 $447.00
12% $600.00 11.76% $455.88 $63.00 $63.00 $537.00
18% $700.00 13.73% $531.86 $72.00 $72.00 $628.00
9% $1,000.00 19.61% $759.80 $759.80 $240.20
15% $1,100.00 21.57% $835.78 $835.78 $264.22
19% $1,200.00 23.53% $911.76 $911.76 $288.24
Total $5,100.00 $2,695.35 $1,179.65
$240.20 applied to the 9% balance
$264.22  applied to the 15% balance
$288.24  applied to the 19% balance
$792.65 $387.00 | Remaining Payment
Portion of
Rate Balance % Payment
7% $447.00 27.73% $107.31
12% $537.00 33.31% $128.92
18% $628.00 38.96% $150.77
$1,612.00
| Outstanding | Promotional | Standard
Category Rate Balance Rate Balance Rate Balance
BT 7% $339.69 4% $75.00 9% $0.00
Purchases 12% $408.08 5% $300.00 15% $0.00
Cash Advances 18% $477.23 10% $400.00 19% $0.00
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Explanation of Payment Allocation Example

There are three types of balances: Balance Tram$terchases, and Cash Advances.

There are “outstanding balances” at three differates, and a previously calculated 5 year
amortization payment for each balance. There smmptional balances, each at a different rate,
and there are three rates for balances that atteenain outstanding balance nor a promotional
rate balance.

The minimum payment was approximately 1% of balarptes previous cycle’s interest
charges.

The actual payment significantly exceeded the mimmpayment, and the bank uses the pro-rata
payment calculation.

First, the minimum payment is paid at the bank&dition— in this case to the lowest
promotional rate balance.

The remainder of the payment must be paid using-agia calculation that does not include
promotional balances. However, because the payoaamot be applied to the outstanding
balances at a rate in excess of a five year anatidiz, the actual allocation of the first pro-rata
calculation would allocate more to the outstandiatances than is permitted by the five year
rule.

As a result, the excess portion of the paymentl{#AL65) is then applied on a pro-rata basis to
the non-promotional, non-outstanding balances. él@ny because the remaining amount of the
payment exceeds the sum of those balances, thizsebsa are simply paid off completely. This
still leaves $387 of the payment unallocated.

This $387 is distributed among the Outstanding Bzga in a pro-rata portion.

Programming for this sort of payment allocationesy complex, and will require numerous
complicated calculations repeated several timeghfprocessing of a single payment. A High
to Low payment allocation method would be no simpgdecause some of the Outstanding
Balances are at higher rates, and so the iteradileeilations would still have to be made.
Programming and testing for all possible scenasitigake a tremendous effort. Therefore, this
example illustrates that this sort of rule shoudtl lme implemented under a UDAP analysis, and
why we recommend that a simpler, cleaner rule lopted within Regulation Z.
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