
July 2 1,2005 

Mary Rupp, Secretaiy of the Board 
National C d i t  Union Administration 
1775 Duke S M  
Alcxandr& VA 223 14-3428 

Re: Draft of Comment Letter to Proposed Interpretative Ruling and Policy Statement No. 05- 
I Sales of Nondeposit Investment Products 

W Ms. Rupp, 

I am writing this comment lewr on behalf of NACUSO. Our General Counsel, Guy 
Messick bas filed a co-t b r .  ~ C U S O  endorses his comments. This Letter rmpplemcnts 
Mr. Mmiclr's comments. 

NACUSO members have been offering nondeposit investment products through affiliated 
broker/dealers in networking arrangements with CUSOs md credit unions since the 19M.'s. 
Many of these prograrns have been with dual employees. 

NCUA has indicated that it is concerned that the dud employee status of some registered 
represenbtivcs may create liability for the credit union. In the two cases cited in the proposed 
W S ,  the customer/membcr was hvolvd in a loan whh the kmcial institution which became 
an integral part of the plaiuws claim. In the case of Dime B a  a Bank employee cn~omged 
the customer to borrow more so he could make investments which were ncommended by the 
dual employee investment representative. In the case of US Alliance Fadeal Credit Union, the 
securities sewed the loans aad the dual employe hvafment representative gave advice to tbe 
member regarding how to handle the sale of shares as loan ca lked .  This mixing of the lending 
function with the broker/dealer function is the reason why the respective courts thought that the 
financial institution did not presemc a clean h e  of non-involvement in the nondeposit 
investmmt process. 

The facts in the two cited cases arc very me. TypicalIy, a dual employee acts an behalf 
of the bmker/dealer and sells nondqs i t  investment products with no contact with the credit 
union or any of its products. There is no line blurred in the mind of the memkr who receives 
the disclosure that the credit mion is not involved with ox gumantees the nondepusit investments 
products. With the posrsible exception of the US Alliance F h l  Crtdit Union case, NACUSO 
could not h d  any miw where a credit union has been held liable or potentially liable for the 
acts of a dual employee. 

W c  note that NCUA has expressed a concern that m e  credit union investment programs 
have IxokerIdealers who are not located near the credit union. The fact that a broker/dealcr is 
located some distance from the credit union is not n per se compliance h e .  The brokerIdder 



has responsibility to supervise and monitor the transactions. A great d d  of &edmpervidon and 
monitoring thew days is performed elwtronidly by monitoring the mgisttxed representatives' 
notes, correspondence and tsadw. The program's registered principal also has to monitor the 
program on-site. While we acknowledge that the more the registered principal is available on- 
site, the more desirable the situation, it 1s not financially feasible for most credit union programs 
to have its registered principal on-site alI the time. It has been proven over and over again that 
compliance is not compromised in programs where the registered principal monitors the program 
full time through the written material coupled with periodic on-site visits. If this method of 
supervision were a problem, you would see wide spread c u n m  by brokerlhlers and their 
regulators but this is not the case. If  iE appears to be a problem in a particular case, the credit 
union can address the issue with the bxokerldealer or its regulator, 

NACUSO is concerned with the economic, legal, and reputation risk to the credit union 
offering nondeposit investment products. NACXJSO provide education to its members on the 
best practices in offering nondeposit investment produrn. This helps credit unions be successful 
and reduce the economic risk to credit unions. 

For the. m o m  stated its Mr. Messicks comment letter, NACUSO is concerned that 
putting credit unions in a regulatory oversight role over the broker/dealm is putting credit 
unions and the share insurance fund in grater legal jeopardy. NACUSO would offer the 
foliowing alternative pmtice to deal with the reputation and legal risks. 

The credit union shalt select a brokerldder that has demonstrated the ability to 
effectively supervise &e activity of its registered r ~ t a t i v ~  and monitor 
complianm with state and federal laws applicable to the sal ts  of nondeposit 
investment products. The credit union shall ks1gnate a credit union employee 
who is pot associated with the operation of t45 nondeposit investment services to 
be the service and compliance Sisfison with the brok~/dmler. Members shall be 
advised if they have a service or complian~ issue that is not being resolved to 
their satisfaction, to contact the credit union's bison. The credit union's liaison 
shall report any service or compliance issues to the bmXre~/deaIer and shall follow 
up with the brokerldealer and member to h e  that the service andlor 
compliance issues are resolved as promptly as possible. T h e  credit union liaison 
shall make periodic reports of any service or cumplian~e issues to the credit 
union. If the credit union determines that there are mice  or compliance issues 
that are not being adequately a d d w s d ,  the credit union shall take further action 
which, depending on the circumstances, could be termination of the relationship 
with the brokerldealer mdor reference of the mmtr to the broker/dealerls 
regulators. 

If credit unions assume the role of Liaison or ombudsman, they can monitor problems and 
oversee the resolution of the problems by the broh r /dde r  as soon as possible. This role will 
enable credit unions to protect their reputation risk Wtlhout injecting themselves into actual 



compliance functions which will create significant legal risk. This role for the credit union w 
be set forth in the IRPS. 

NACUSO encouwges NCUA Co resolve the non-member service issue p r  tk comments 
of Mr. Messick. 

Victor Pantea 


