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LEXSEE1 OP OLC16
OPINION OF THEOFFICEOF LEGAL COUNSEL
77-8 INSPECTOR GENERALLEGISLATION
1977 OLCLEXISS; 1 Op. O.L.C16
February21, 1977

ADDRESSEE:
[*1]

MemorandunOpinionfor the Attorney General
OPINIONBY: HARMON

OPINION:

[**16] Certainquestionsexistconcerningthe constitutionalityof H.R. 2819, which would establishan Office of
InspectorGeneralin six executivedepartmentsil andfive otherexecutiveestablishment2 It is our opinionthatthe
provisionsin this bill, which makethe Inspectorg€seneralkubjectto divided andpossiblyinconsistenbbligationsto the
executiveandlegislativebranchesyiolate the doctrineof separatiorof powersandare constitutionallyinvalid. This
memorandunbriefy outlinesthe major provisionsof the bill, discusseshe constitutionalproblemspresentedy those
provisions andrecommendsnodificationsto remedythose problems.

nl The Departmentsncludedare Agriculture, CommerceHousingand UrbanDevelopment|nterior, Labor,
and Transportation.

n2 The otherestablishmentare the EnergyResearctand DevelopmentAdministration,the Environmental
ProtectionAgency, the Genera@ervicesAdministration,and the Nationaleronauticsand Spac@dministration.

A. Descriptionof thelnspectorGeneral_egislationPendingBeforeCongress

H.R.2819wasintroducedon Februaryl, 1977 by Representativg$2] FountainandBrooksandhasbeerreferredto
the Committeeon GovernmenOperations.Thebill combinesandreorganizeshe preseninternalauditandinvestigative
unitsin eachof the 11 agencieshatarethe subjectof thebill into a singleoffice with certainadditionalresponsibilities.
The primary functionsof the InspectorGeneral'ffice would be: (1) to developand superviseprograms(including
auditsandinvestigationsjn the agencyto promoteefficiencyandto preventfraudandabuse(2) to keepboththe headof
theagencyand Congresdully informedregardinghesematters;and(3) to recommendindreporton theimplementation
of corrective actions.

EachinspectorGenerals requiredto prepareandsubmitto Congressaswell asto the headof theagencya variety
of reportsandis [**17] requiredto supplyadditionaldocument&ndinformationto Congres®n request. Thesereports
arerequiredto be submitteddirectly to Congressvithout clearancer approvalby the agencyheador anyoneelsein the
executivebranch. ThelnspectotGenerais authorizedo haveaccesso a broadrangeof materialsavailableto theagency
and isgiven subpoenpower to obtairf*3] additionaldocuments&and information.

The InspectorsGeneralareto be appointedby the Presiden{with the adviceand consentof the Senate)'without
regardto political affiliation," andwheneverthe Presidentemovesan InspectorGeneralfrom office, the bill would
requirethe Presidento notify bothHousesof the reasonfor removal.

Thebill is modeledon Title 1l of Pub.L. No. 94-505,90 Stat.2429,which establishean Office of InspectorGeneral
in the Departmentf Health,EducationandWelfare(HEW). No InspectorGenerafor HEW hasbeenappointedo date.

B. ConstitutionalObjections

1. As athresholdmatter,the JusticeDepartmentasrepeatedlytakenthe positionthat continuousoversightof the
functioningof executiveagenciessuchasthatcontemplatedy therequirementhatthe InspectoiGenerakeepCongress
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fully andcurrentlyinformed,is not a properlegislativefunction. In our opinion, suchcontinuingsupervisioramounts
to anassumptiorof the Executive'sole of administeringor executingthe laws. However,at the sametime it mustbe

acknowledgedhat Congres$asenactechumerousstatutesvith similar requirementsmanyof which arecurrently[*4]

in force.

2. An evenmore seriousproblemis raised,in our opinion, by the provisionsthat makethe InspectorsGeneral
subjectto divided and possiblyinconsistenbbligationsto the executiveand legislativebranchesijn violation of the
doctrineof separatiorof powers. In particular,the InspectorGeneral'obligationto keepCongresgully andcurrently
informed,takenwith the mandatoryrequirementhathe provideany additionalinformationor documentsequestedy
Congressandthe conditionthathis reportsbe transmittedo Congressvithout executivebranchclearanceor approval,
areinconsistentvith his statusasan officer in the executivebranch,reportingto andunderthe generalsupervisionof
the headof theagency. Article 1l veststhe executivepowerof the United Statesn the President.This includesgeneral
administrativecontrol over thoseexecutingthe laws. See Myersv. United States272U.S.52, 163-164(1926).The
President'powerof controlextendgo the entireexecutivebranch,andincludestheright to coordinateandsuperviseall
repliesandcommentdrom the executivebranchto Congress.See, CongresSonstructionCorp.v. [*5] United States,
314 F. 2d 527530-532(Ct. CI. 1963).

3. Underthebill, thelnspectorGenerahasanunrestrictecaccesdo executivebranchmaterialsandinformation. He
hasanunqualifiedand [**18] independenbbligationto provide suchmaterialsanddocumentgo the Congressasit
may request.Obviouslythe detailsof someinvestigationsy the InspectorGeneralor by the JusticeDepartmentmight
well, undersettledprinciples,requirethemto be withheld from Congresshroughthe assertiorof executiveprivilege.
But the bill aswritten would precludethatassertiorin view of the InspectorGeneral'duty to makerequestednaterials
and informatioravailableto Congress.

4. Finally, we areof theopinionthattherequirementhatthe Presidennhotify bothHousesf Congres®f thereasons
for his removalof anInspectorGeneralkonstitutesanimproperrestrictionon the President'xclusivepowerto remove
Presidentiallyappointedexecutiveofficers.Myersv. United States supra. Although Congresshasthe authorityto limit
the President'power to remove quasi-judicial or quasi-legislatofficers, Wiener v. United State257 U.S. 349 (1958),
[*6] Humphrey'sExecutorv. United States295U.S.602 (1935),the powerto removea subordinateappointedofficer
within one of theexecutive departments apower reserved tthe Presiderdctingin his discretionn3

n3 We alsoquestionthe validity of the requirementhatthe PresidentappointeachinspectorGeneral'without
regardto political affiliation." Thisimplies somelimitation on the appointmenpowerin additionto the adviceand
consenbf the Senate.

C. Suggested/odifications

We believethattheconstitutionaproblemsaisedby theproposedegislationcouldonly becuredthroughmodification
that wouldclearly establisithe InspectoGeneralhsan executive officeresponsibldo the headf theagency.

The principal problemwith the proposedegislationis thatthe InspectorGeneralis neitherfish nor fowl. While
the InspectorGeneralis supposedo be underthe generalsupervisiorof the agencyhead the InspectorGeneralreports
directly to Congress.He is to havefreeaccesgo all executiveinformationwithin theagencyyet heis not subjectto the
controlof the headf theagency or, for thamatter, even to theontrol ofthe President[*7]

In our opinion,the only meansby which this bill couldberenderedtonstitutionalwould beto modify it soasclearly
to establishthe InspectorGeneralasan executiveofficer subjectto the supervisiorof the agencyheadandsubjectto the
ultimatecontrolof the ChiefExecutive Officer.We recommendhe following modifications:

1. Reportsof problemsencounteredndsuggestiongor remediallegislationmayberequiredof theagenciesn question,
butthosereportsmustcometo Congres$rom thestatutoryheadof theagencywho mustreservehe powerof supervision
overthe content®f thesereports.

2. Theconstitutionalprinciple of executiveprivilege mustbe preserved.The provisionin the bill requiringreportsto
Congress[**19] of all "flagrantabuse®r deficiencies'within 7 daysafter discoverywould risk jeopardizingongoing
investigationdy the agencyandthe JusticeDepartmentmanyof which would be subjectto a claim of privilege. That
provisionshouldbe qualifiedby a specificreferencdo the possibility of a claim of privilege, or deletedentirelyfrom the
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bill.

3. Finally, the powerof the Presidento removesubordinatexecutiveofficers[*8] mustremainintact. Therequirement
in thebill thatthe Presidenteportto Congresshereasongor his removalof anlInspectorGeneralwouldinfringe on this
powerand shoulde eliminated.

JOHNM. HARMON
Acting AssistantAttorney General

Office of LegalCounsel
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LEXSEE13 OP.O.L.C. 54
OPINION OF THEOFFICEOF LEGAL COUNSEL

InspectorGeneralAuthority to ConductRegulatoryinvestigations

The InspectoGeneralAct of 1978,as amendedjoesnot generallywestin the Inspector
Generalof the Departmenbdf Laborthe authorityto conductinvestigationgpursuanto
regulatorystatutesadministeredy the Departmendf Labor. ThelnspectorGenerahas an
oversightrather thara directrole in investigationgonductecbursuanto regulatorystatuteshe
mayinvestigatehe Department'sonductof regulatoryinvestigationsbut maynot conductsuch
investigationsimself.

The responsibilityo conductregulatoryinvestigationsannot bedelegatedy theSecretaryto
thelnspectorGeneralpursuanto sectiond(a)(2)of the InspectofGeneralAct.

Thesignificantinvestigativeauthoritygrantedo InspectorsGeneraunderthe InspectorGeneral
Act includesthe authorityto investigaterecipientsof federalfunds,such as contractoend
granteesto determinef they arecomplyingwith federal laws and regulatiomsd the authority
to investigatahe policiesand action®f the Departmentandtheir employeesThis latter
authorityincludesthe authorityto exercisé'oversight"overtheinvestigationghatareintegralto
the program®f the Department.

19890LCLEXIS 70;13 Op.0.L.C. 54
March9, 1989

ADDRESSEE:
[*1]

MemorandunOpinionfor the Solicitor DepartmentOf Labor
OPINIONBY: KMIEC

OPINION:

This memorandunmespondgo therequesbf SeptembeR3, 1988,assupplementedly aletter of Decembeb, 1988,
for the opinion of this Office asto the scopeof theinvestigativeauthority of the InspectorGeneralof the Departmenbf
LaborunderthelnspectoiGeneralAct of 1978,Pub.L. No.95-452,92 Stat.1101(1978),asthereafteamendedcodified
asamendedt5 U.S.C.app.** 1-9) ("the Act"). Specifically,we wereasked tadeterminewvhetherthe authoritygranted
the InspectorGeneralincludesthe authorityto conductinvestigationpursuanto statuteghat providethe Department
with regulatoryjurisdictionover private individuals andntitiesthat do notreceivefederal funds.

As setforth below, we concludethatthe Act doesnot generallyvestin the InspectorGeneralauthorityto conduct
investigationgpursuanto regulatorystatutesadministeredy the Departmentf Labor.n1 Rather,Congressntendedhe
InspectorGeneralo be anobjectiveofficial freefrom generakegulatoryresponsibilitiesvho investigated themployees
andoperation®f the Departmentaswell asits contractorsgranteesandother[*2] recipientsof federalfunds,soasto
rootoutwasteandfraud. Thus,thelnspectoiGenerahasanoversightratherthana directrole in investigationconducted
pursuanto regulatorystatutes:he may investigatethe Department'sonductof regulatoryinvestigationsout may not
conductsuch investigationkimself.n2

nl We shalhenceforthrefer to such investigatiores "regulatory investigationsSuch investigationgenerally
haveastheirobjectiveregulatorycomplianceby privateparties Ontheotherhand,investigationgroperlywithin the
ambitof the InspectoiGeneralgenerallyhaveastheir objectivethe eliminationof wasteandfraudin governmental
departmentsncludingwasteandfraud amongits employeesgontractorsgranteesandotherrecipientsof federal
funds.As we notebelow, however seeinfra note20, the InspectorGeneraimay investigateprivate partieswho do
notreceivefederalfundswhentheyactin collusionwith the Department'@mployee®r otherrecipientsof federal
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funds toavoid regulatorycompliance.

n2 Whenour opinion wasfirst requestedn this matter,we attemptedo limit our opinion to the specific
situationthatpromptedthe disputebetweerthe Solicitor of Laborandthe InspectoitGeneral Seel etterfor George
R. Salem Solicitor of Labor,from Douglasw. Kmiec, AssistantAttorney General Office of Legal Counsel(Oct.
28,1988);Letterfor J. Brian Hyland, InspectorGeneral Departmenbf Labor,from DouglasW. Kmiec, Assistant
Attorney General Office of LegalCounselOct. 28,1988).Your predecessaepliedthatthedisputehadnotarisen
from a specificstatutoryor factual context,but ratherfrom the InspectorGeneral'sclaim of "generalauthority
to investigateany violation of any statuteadministeredr enforcedby the Department.'Letter for DouglasW.
Kmiec, from GeorgeR. Salemat 1 (Dec.5, 1988).In his responsethe InspectorGeneralagreedthatthe dispute
concernedhe existenceof suchgeneralauthority.Letterfor DouglasW. Kmiec, from J. Brian Hyland (Dec. 22,
1988)("Hyland Letter"). Accordingly, while we havemadereferenceo certainspecificregulatoryschemegsuch
asthe Fair Labor Standard#\ct) which Mr. Salemofferedasparadigmatiexamplef statutegiving riseto the
generaldispute,we haverespondedo the requestith an opinion establishinggeneralprinciples.We would be
pleasedo give morespecificguidancewith respecto the scopeof the InspectorGeneral'sauthorityin the context
of a particularstatutoryschemeshouldyou orthe InspectoGenerako request.

[*3]

I. Background

A disputehasarisenbetweenthe Solicitor and InspectorGeneralof the Departmenof Labor asto the typesof
investigationghe InspectorGeneralis authorizedo conduct.lt is undisputedhatthe InspectorGeneralis authorizedo
conductinvestigationsof the Department'®perationsemployeescontractorsgranteesandotherrecipientsof federal
funds.Whatis disputeds whetherthe InspectorGenerais alsoauthorizedo conductinvestigationgursuanto statutes
thatgrantthe Departmentegulatoryauthority over individualsandentitiesoutsidethe Departmentvho do not receive
federalfunds.

The disputehasprecipitatednterestbeyondthe Departmenbf Labor.n3 At issueis the authority of the Inspector
Generalunderregulatorystatutessuchasthe Fair Labor StandardsAct ("FLSA"), 29 U.S.C.** 201-219,andthe
OccupationaBafetyandHealthAct ("OSHA"), 29 U.S.C.** 651-678,which imposerestrictionson individualsand
entitieswho arenot employeesf a Departmenand who arenot contractorsgranteeor otherrecipientsof federalfunds
distributedby the Departmentn4 FLSA, for instancerequiresthata fixed minimumwagebe paidto any covered*4]
employeejd. * 206, aswell asimposingotherregulatoryrequirementsuchasrestrictingthe work weekto 40 hours
unlessthe employeds compensatedt not lessthanoneandonehalf timestheregularrate.ld. * 207.Similarly, OSHA
imposeson employershe duty to furnish a safeworkplaceandto comply with the safetystandardpromulgatedoy the
Secretanof Laborunderits authority. 1d. *654(a).

n3 The InspectorGeneralAct is a genericonein the sensethat its core provisionsapply to mostof the
department&nd agenciesof the federalgovernmentSee5 U.S.C.app.** 2(1), 11(2) & 8E. Our opinion,
therefore will necessariljhaveapplicability beyondthe Departmenbf Labor. For this reasonthis opinion has
beenof interestto variousinspectorsgGeneralin otherdepartmentsandin additionto the materialssubmittedoy
the InspectorGeneralof the Departmenbf Labor, we havereviewedcarefully the lettersandmemorandather
InspectorGenerahavesubmittedto us. Memorandunfor DennisC. Whitfield, Deputy Secretanof Labor,from
RichardKusserow/|nspectorGeneral Departmentf HealthandHumanServiceq"HHS") (Oct. 6, 1988); Letter
for DouglasW. Kmiec, AssistantAttorney General Office of Legal Counselfrom CharlesR. Gillum, Inspector
General,Small BusinessAdministration(Nov. 4, 1988); Letter for DouglasW. Kmiec, from JohnW. Melchner,
InspectorGeneral,Departmenbf Transportatior(Dec. 1, 1988); Letter for DouglasW. Kmiec, from Paul A.
Adams,InspectorGeneral Departmenbf HousingandUrbanDevelopmen{Nov. 30, 1988); Letterfor Douglas
W. Kmiec, from FrancisD. DeGeorge|nspectorGeneral Departmenbf CommercgDec. 1, 1988).

[*5]

n4 At our requestthe Solicitor provideda detaileddescriptionof threeinvestigationsundertakerby the
InspectorGeneral.This wasto clarify for our benefitthe natureof the disputebetweenthe Solicitor and the
InspectorGeneralWe haveaddressetierethe generalegal questionaskedby the Solicitor. We expressio opinion


CopherC
Note
Marked set by CopherC


Page 3
19890LC LEXIS 70, *5;13 Op.O.L.C. 54

as to whetheany of these particulainvestigationsvas authorized.

The Secretanpof Laboris theofficial chargedwvith administeringhesestatutesThatauthorityincludesspecificgrants
of enforcemenandinvestigativeauthority.See e.g.,id. ** 212(b),657.TheInspectoiGeneralhoweverpelieveshatthe
provisionsof the Act grantinghim authorityto conductinvestigations'relating to the programs'of the Departmenvest
in him generalnvestigativeauthorityundertheseregulatorystatutesMemorandunfor the DeputySecretaryDepartment
of Labor,from J. Brian Hyland, InspectorGeneral Departmenbdf Labor, Re: Authority of InspectorGeneralat 2 (Oct.
17,1988)("Hyland Memo"). n5 Indeed he argueghatsincethe Act giveshim authorityto "supervise'all investigations
"relating to programs"of the Departmentbf Labor, he hassupervisory(*6] authority over the Secretaryof Labor
with respecto her exerciseof her statutoryauthorityto conductinvestigationgpursuanto the regulatorystatuteghe
Departmenadministersid. at 7.

n5 The InspectorGeneraldoesnot claim that he hasthe sameenforcementind litigative authority asthe
Secretanyof Labor. For instance he neitherclaimsauthorityunderthe FLSA to imposecivil monetarypenalties,
nor the authorityto initiate civil litigation. Ratherhe claimsthe authorityto conductregulatoryinvestigationsand
refer theresults tathe Departmentf Justice forcivil action or criminal prosecution.

The Solicitor disagreesHe viewsthe InspectorGeneralasan auditorandinternalinvestigatorfor the Department—
authorizedo investigatehe operation®of the Departmentthe conductof its employeesandthe Department'sontractors,
granteesnd otherecipientsof federalfunds.n6

n6 The Solicitor doesnot questionthe authorityof the InspectorGeneralto conductinvestigationgelatingto
organizedcrime andracketeerindo the extentthatauthorityderivesfrom thejurisdiction of the Office of Special
Investigationsvhosefunctionswere specificallytransferredo the InspectorGeneralin the Act. 5 U.S.C.app.*
9(a)(1)(G).Variousissuegelatingto the scopeof thatauthorityareaddresseth anearlieropinion of this Office.
Memorandunfor Stephers. Trott, AssistantAttorney General Criminal Division, from Larry L. Simms,Deputy
AssistantAttorney General Office of Legal Counsel,Re: On-Sitelnspectionof BooksandRecordsin Criminal
Investigationf LaborUnionsand Employe@enefit PlangDec.23, 1983).

[*7]

Il. Discussion

TheAct establishedhe Office of InspectoiGeneralin the Departmenbf Laborandin the othercovereddepartments.
The purposeof the Act, asstatedin section2, is "to createindependenandobjectiveunits” to "conductandsupervise
auditsandinvestigationgelatingto the programsand operations‘of the covereddepartmentsb U.S.C.app.* 2(1),
and"to provideleadershipand coordinationandrecommendoliciesfor activitiesdesignedA) to promoteeconomy,
efficiency,andeffectivenesin theadministratiorof, and(B) to preventanddetectfraudandabusén, suchprogramsand
operations.ld. * 2(2).

Section4 of the Actprovidesauthoritythat is correlative tahese responsibilities:

(a) It shallbethe duty andresponsibilityof eachinspectorGeneral with respecto the establishmentvithin which
his Office is established-

(1) to provide policy directionfor andto conduct,superviseandcoordinateauditsandinvestigationgelatingto the
programsandoperation®of such establishment;

(3) to recommendboliciesfor, andto conduct,supervisepr coordinateotheractivitiescarriedout or financedby
suchestablishmenfior the purpose [*8] of promoting economy and efficienay the administration of, opreventing and
detectingfraudand abusén, its programsandoperations;

Id. * 4(a). Furthermoresection6(a)(2) authorizeghe InspectorGeneral'to makesuchinvestigationsandreports
relatingto the administrationof the programsand operationof the applicableestablishmenasare(in his judgment]
necessargr desirable.'ld. * 6(a)(2).

Finally, section9(a)(2) authorizeghe transferof "such otheroffices or agenciespr functions,powers,or duties
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thereof,asthe headof the establishmeninvolved may determineare properlyrelatedto the functionsof the [Inspector
Generallandwould, if sotransferredfurtherthe purpose®f this Act,” butaddsthe caveat:"exceptthatthereshallnotbe
transferredo aninspectoiGeneral . . programoperatingresponsibilities.'ld. * 9(a)(2).

The questionpresenteds the meaningof the phrase'relating to the programsand operations'in section4 and
"relatingto the administratiorof the programsandoperations'in section6, aswell assimilar languageslsewherén the
Act. n7 The Act doesnot definetermssuchas"investigations'and"programs,” [*9] nor doesthe Act expresslyaddress
whetherthe InspectorGenerais authorizedo conductinvestigationgursuanto regulatorystatutesadministeredy the
DepartmentBut we think the meaningof the statutorylanguages clearwhenexaminedn the contextof the structure
and legislativenistory ofthe Act.

n7 In asupplementaletterto us,the InspectorGeneralargueghatit is necessaryo accepthis broadview of
his authoritylesta situationbe createdvherebytherewasno entity investigatinga wide-rangeof criminal offenses
underthe regulatoryjurisdiction of the Departmenbf Labor. Letter for DouglasW. Kmiec, AssistantAttorney
General Office of Legal Counselfrom J. Brian Hyland, InspectoiGeneral Departmentf Labor (Dec.22,1988).
Specificallyheargueghatwhile the Departmenbf Labormaygenerallyhavecriminal investigativeauthorityover
the offensedistedin the labor provisions(title 29 of the U.S. Code),it doesnot, with onespecificexceptionhave
criminal investigativeauthorityoverthe generakriminal provisionof title 18.1d. at 1-2. By contrastthe Inspector
Generalargues thahe doegossess criminahvestigative authorityinder title18. 1d.at 2.

The InspectorGeneral'sargumenis misconceivedWe haveno doubtthatthe InspectorGenerahascriminal
investigativeauthority,see5 U.S.C.app.* 4(d); United Statesv. Aero Mayflower TransitCo.,831F.2d 142, 1145
& n.3(D.C. Cir. 1987),but he only hasthat authority within the scopeof his statutorily-grantednvestigative
authority. It is thescope ofthat authoritythat isat issue here.

Moreover,we notethatit would by no meansbeanomalousf neitherthe Secretaryof Labornorthelnspector
Generalhadcriminal investigativeauthority over somestatutoryviolation that affectedthe Departmentf Labor.
The FederalBureauof Investigation("FBI") hasgeneralcriminal investigativeauthority over all violations of
federallaw. 28 U.S.C* 533(1);28 C.F.R.* 0.85(a)(1989).Seeals028U.S.C.* 535.0therdepartmentsr agencies
haveauthorityto conductcriminal investigationonly "wheninvestigativgurisdictionhasbeenassignedy law to
suchdepartmentaindagencies.”28 U.S.C.* 533.Thus,it is not unusualfor the FBI to haveexclusivecriminal
investigative authorityvith regardto certain statutoryiolations.

[*10]

Theimpetusfor thelnspectoiGeneralAct of 1978wasrevelationf significantcorruptionandwastein theoperations
of thefederalgovernmentandamongcontractorsgranteesandotherrecipientsof federalfunds.S. Rep.No. 1071,95th
Cong.,2d Sess4 (1978).FurthermoreCongressoncludedhatthe existingauditandinvestigativeunitswereinadequate
to dealwith this problembecauséhey reportedto, andwere supervisedy, the officials whoseprogramsthey wereto
auditand investigatdd. at 5-6; H.R.Rep. N0.584, 95thCong.,1st Sess5 (1977).

TheAct addresseboththeunderlyingproblemandthis organizationatiefect. The InspectotGeneralwasto dealwith
"fraud, abuseandwastein theoperation®f Federadepartmentandagenciesandin federally-fundegrograms.'S. Rep.
No. 1071at4. The InspectorGeneralwasto be anobjectiveofficial reportingdirectly to the headof the departmentand
notto the programheadwhoseoperationsvereto be auditedandinvestigatedH.R. Rep.No. 584 at 11. This objectivity
wasto be fosteredby a lack of conflicting policy responsibility: "[T]he legislationgivesthe [InspectorGenerallno
conflicting policy responsibilitied*11] which could divert his attentionor divide his time; his soleresponsibilityis to
coordinateauditingandinvestigatingeffortsandotherpolicy initiatives designedo promotethe economy efficiencyand
effectiveness othe program®f theestablishment.S. Rep. No.1071 at7.

The legislativehistory of the Act reflectsa consistenunderstandinghatthe role of the InspectorGeneralwasto
be thatof aninvestigatorwho would auditandinvestigatethe operationsf the departmentandtheir federally-funded
programsSee.e.g.,S.Rep.No. 1071at 27 ("The [InspectorGeneral'sfocusis theway in which Federakax dollarsare
spentby the agencybothin its internaloperationsandits federally-fundedorograms.”) n8 The legislativehistory also
rejectstheideathatInspectorsGeneralwould havethe authorityto conductregulatoryinvestigationof thetypeatissue
here.The mostcomprehensive statemestin the HouseReport:

While InspectorgGeneralwould havedirect responsibilityfor conductingauditsandinvestigationgelatingto the
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efficiencyandeconomyof programoperationsandthe preventionand detentionof fraud andabusen suchprograms,

theywould not [*12] havesuchresponsibilityfor auditsandinvestigationsconstitutinganintegralpartof the programs
involved. Examplesof this would be auditsconductedby USDA's Packersand StockyardsAdministrationin the course
of its regulationof livestockmarketingandinvestigationsonductedy the Departmentf Laborasa meansof enforcing
the Fair LaboiStandard#\ct. In suchcasesthe InspectoGeneraWwould have oversightatherthan directresponsibility.

H.R.Rep.No. 584 at12-13 (emphasiadded)Seealso S.Rep. N0.1071 at 27-28. n9

n8 ThelnspectoiGenerahasquotedto usvariousstatementmadeby Membersof Congressluringhearingsor
debateshatheassertsupporthis view that CongressntendedhatInspectorsGenerahaveauthorityto investigate
violationsof regulatorystatutesadministeredy their departmentsThesequotationsncludegeneralktatementso
the effectthat InspectorsgGeneralwereto havebroadauthorityto investigatethe programsandemployeef the
departmentssee,e.g.,Hyland Memo at 3 (quoting Rep.Fountain),aswell asgeneralstatementshat Inspectors
Generalwould restorepublic confidencen governmentsee e.g.,id. at4 n.8 (quotingRep.Levitas).Noneof these
quotationgprovidessupportfor the view that Congressntendedto vestthe InspectorsGeneralwith authorityover
regulatoryinvestigations.

The InspectorGeneralalso arguesthat the hearingsnadeCongressawarethat the then-existinginspectors
Generalwereundertakingegulatoryinvestigationsinderthe departments’egulatorystatutesput the evidencene
citesdoesnot supporthis argumentFor instance he quotesa reportsubmittedto a SenateCommitteeat the same
time asthe Senatevasconsideringhe Act in which theInspectorGeneralof the Departmentf Health,Education
andWelfaredefined"abuse"ascovering"a wide variety of excessiveservicesr programviolations,andimproper
practices,'id. at4, butthereis nothingin the quotationto indicatethatthe referenceo "programviolations"meant
generafregulatoryenforcementatherthanviolationsof law committedby departmenemployee®r its contractors
or employeesSimilarly, the InspectorGeneralcitesreferencesn the testimonyof the non-statutoryinspector
Generalof the Departmenbf Agriculture at the Housecommitteehearingsregardinginvestigationsof meatand
graininspectionswvhich hadbeenconductedy his office. We haveexaminedhe portionsof the testimonyof the
InspectorGeneraland other officials of the Departmenbf Agriculture at thesehearingswhich dealtwith these
investigationsThe only relevantcolloquy we canfind occurredwhen Representativdenretteaskedthe Audit
Directorof the Departmenbf Agriculturewhetherthe"majority” of theseinvestigationshadto do with employees
of thatDepartment. Theesponsavas: "Yes, | would saymostof thetimeit hadto do with somesortof inspection
functionandinspectionemployeesAlso, the plantsthathadbeenaffordedmeatinspectionserviceor meatgrading
service."Establishmenof Officesof InspectoiGeneral:Hearingson H.R. 2819Beforethe Subcommof theHouse
Comm.on GovernmenOperations95thCong.,1stSessat47 (1977).Representativ8enrettehenrespondedhat
thiswasappropriatdoecauséemployee®f theDepartment. . shouldcertainlyhaveoversight . . beforethecitizen
onthestreet,"andthatthe peoplethe taxpayersarepayingshouldbe subjectto "control” and"investigat[ion]."Id.
We believe,in fact, thatthe graininspectoravho hadbeenthe subjectf theseinvestigationsverelicensee®f the
Departmenbf Agriculture not employeesin any event,this testimonyhardly providessupportfor the view that
Congresgenerallyunderstoodhatconductingregulatoryinvestigationsvaspartof therole of InspectorsGeneral.

[*13]

n9 Similarly, Representative Levitatated:

The InspectorsGeneralto be appointedby the Presidentvith the adviceand consentof the Senatewill first
of all beindependenandhaveno programresponsibilitiego divide allegiancesThe Inspectordseneralwill be
responsibldor auditsand investigationsenly.

MoreovertheOfficesof InspectoiGeneralwould notbeanew"layerof bureaucracyto plaguethepublic. They
would dealexclusivelywith theinternaloperationsf the departmentandagenciesTheir public contactwould
only befor the beneficialandneededurposeof receivingcomplaintsaboutproblemswith agencyadministration
and in theinvestigationof fraudand abuse by thoggersonsvho aremisusingor stealingtaxpayerdollars.

124Cong. Rec10,405(1978).
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The statemenin the HouseReportthatInspectorsGeneralwereto have'oversight"but not "responsibilityfor audits
andinvestigationconstitutinganintegralpartof the programinvolved™ is not surprisingbecauseo vestsuchauthority
in the InspectorsGeneralwould haveconstituteda fundamentahlterationin the departmentg’egulatoryauthority. It
would have takeraway thepower [*14] to control theinvestigatoryportionof a department'segulatorypolicy from the
official designatedby statuteor by the Secretaryn10andplacedit in anofficial separatdrom theregulatorydivision of
the departmentnl1 As thelegislativehistory makesclear,however,it wasnot the intentionof Congresgo makesuch
a fundamentakthangein the regulatorystructureof the departmentsand agencief the federalgovernmentRather,
Congressvas concernedvith wasteof federalfundsandthe needfor anindependenbfficial who could review the
employeesindoperation®of federalagencies.

n1l0Forinstanceaswe havenotedbefore the Secretanof Laboris expresslyprovidedwith authorityto engage
in investigationgo assure complianogith the health andsafety regulationef OSHA. See 29J.S.C. * 657.

n1llThelnspectorGeneralargueshoweverthatno"policy” considerationsvould beimplicatedby his having
supervisoryauthority over the regulatoryinvestigationsof the DepartmentWhile concedingthat "[d]ecisions
regardingthe emphasisfocus,andtype|[civil, criminal, administrativelof programenforcementandthe bestuse
of availableprogramresourcescanhavesubstantivépolicy' ramifications,"he stateshat "theseconsiderations
havelittle or no bearingwhen potentialcriminal violationsareinvolved," andthatit is towarduncoveringsuch
criminalviolationsthatheintendsto directhis efforts.HylandMemoat 8. The InspectoiGeneral'argumenfails to
recognizehatwhetherto choosecriminal over civil remedieds oneof theclassic'policy” choicesthataregulator
must make.

ThelnspectoiGeneraklsoargueghathis investigativeactivity implicatesno "policy” concerndecausdewill
refercasedo the Departmenbf Justice which will makethefinal decisionasto whetherto file criminal charges.
Hyland Letterat 2-3. It is truethatthe Departmenbf Justicehasthefinal sayoverwhethercriminal chargeswill
befiled. 28 U.S.C.** 516,519.But it is equallytrue that the Departmenbf Justiceis responsiveo the policy
judgmentsof thereferringagenciesandwill, within thelimits of availableresourcesgenerallyfollow the wishes
of the referringagency as tguestionsuch aghe appropriatbalancebetweercriminal and civil enforcement.

[*15]

Thestatemenin the HouseReportthatinspectorsGeneralwverenotto conductinvestigationsconstitutinganintegral
partof the programsnvolved" is alsodictatedby the natureof the InspectorGeneral'sole. The purposeof creatingan
InspectorGeneralwasto havean official in the departmentvho would not haveresponsibilityfor the operationof the
departmenandwould thusbe free to investigateandcriticize. If the InspectorGeneralundertakesnvestigationsunder
thedepartment'segulatorystatuteshe could not performthis role. Oneof the InspectorGeneral'sunctionsis to criticize
regulatoryinvestigativepolicy, a functionhe cannot perfornif it is his responsibilityto set andmplementthatpolicy.

The InspectorGeneralfor instancejndicatesthat he disagreeswith the currentregulatoryinvestigativepolicy of
OSHA which he views asillustrating "an ingrainedphilosophyof enforcementhat subordinatesndtrivializes the
investigationandprosecutiorof significantcriminal felony violationsin favor of civil andadministrativeremediesand
petty criminal offenseg(e.g., misdemeanors).Hyland letter at 4. We would expectthereforethatthe Inspector{*16]
Generalmight dischargehis statutory"oversight"duty by preparinga reportfor the Secretaryand Congresgietailing
this criticism of OSHA'sregulatoryinvestigativepolicies.See5 U.S.C.app.* 5. However,oncethe InspectorGeneral
assumesauthorityover OSHA'sregulatoryinvestigativeactivity — asunderhis interpretatiorof the statutorylanguagéhe
is boundto don12— hewould becomeanofficial responsibldor implementingpolicy. Thus,with regardto theregulatory
investigationghe InspectorGeneralwould be undertakingtherewould be no truly objectivepersonto investigateclaims
of misbehavior an@buse. The purpose of the Astnot only to protect the taxpayers' money, but alssexveas a check
onmistreatmenbr abuseof thegenerapublic by governmenemployeeslf thelnspectoiGeneralhoweverjs conducting
andsupervisingregulatoryinvestigationof the departmentthe very evil that Congressvantedto avoid by establishing
an objectivelnspectorGeneralwould be created:namely,the responsibleofficial would be chargedwith auditingand
investigatinghis own office.

n12 Specifically,the InspectorGeneralargueghatthe statutorymandaten section4(a)(1)thatthe Inspector
Generalis "to provide policy directionfor andto conduct,supervise and coordinateauditsandinvestigations
relatingto the programsandoperationf" the departmentestssupervisorypowerin him overall investigations
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conductedy the Departmenbf Labor, including investigationssuchasthoseconducteduinderOSHA thatare
integralto the regulatorenforcemenof the programHylandMemoat 7.
[¥17]

In sum,we think thatthelegislativehistory andstructureof the Act providescompellingevidencethatin grantingthe
InspectorGeneralauthorityto "conductandsuperviseauditsandinvestigationgelatingto the programsandoperations”
of thedepartment5 U.S.C.app.* 2(1), Congresslid notintendto grantthe InspectoiGenerakuthorityto conduct,in the
wordsof the HouseReport,"investigationsconstitutinganintegralpart of the programsnvolved." Rather the Inspector
General'sauthoritywith respecto investigationgursuanto the Department'segulatorystatutess, againin thewordsof
the HouseReport,oneof "oversight."We thereforeconcludethatinvestigationsundertakerpursuanto the Department
of Labor'sregulatorystatutessuchas FLSAand theOSHA, arenot thetype authorizedby the Act.

We also concludethat this type of regulatoryinvestigativeauthority cannotbe delegatedy the Secretaryto the
InspectorGeneralundersection9(a)(2) of the Act. n13 Section9(a)(2) authorizeshe Secretaryto transferadditional
functionsto the InspectorGeneralbut only if they are"properly related"to the functionsof the InspectorGeneraland
would "further[*18] thepurposef this Act." It specificallyforbidsthe transferof "programoperatingresponsibilities"
to thelnspectoiGeneral Whetheror notthe conductof investigationgursuanto regulatorystatutesonstitute$program
operatingresponsibilities'within the meaningof the Act, suchinvestigativeauthority,asoutlinedabove,is inconsistent
with structureandpurposeof the Act andcannotbe saidto be"properlyrelatedto the InspectorGeneral's functionsyor
couldthetransferof thesefunctionsto the InspectorGenerabe saidto "further the purposeof the Act." n14 Thus,if the
Secretanandthe InspectorGenerabelievethatthereis a needfor the InspectorGenerato undertakeparticulartypesof
regulatoryinvestigationsthey shouldseek fromCongresspecificamendmentsf the Act. n15

n13We donotaddressvhetheranyotherstatuteprovidesthe Secretaryith authorityto delegatesuchfunctions
to the InspectorGeneral Nor do we addres$iow any suchprovisionshouldbe reconciledwith the Act's express
prohibitionon thetransfer of'programoperatingresponsibilities'to an InspectoGeneral.

Moreover,while we do not agreethat section9(a)(2) providesauthorityto delegatehe conductof regulatory
investigationdo the InspectorGeneralof HealthandHumanServicesseeMemorandunfor DennisC. Whitfield,
Deputy Secretaryof Labor, from RichardP. Kusserow,InspectorGeneral Departmeniof Healthand Human
Servicesat 6-7 (Oct. 6, 1988),we believethatthe InspectorGeneralmay possessuthorityto conductcertain
investigationsnto the programshe referencegsuchas Medicare)aspart of his responsibilityunderthe Act to
investigateregulatorycomplianceby recipientsof federalfunds.We havenot beenasked howeverto reviewany
specificstatutes undeihe jurisdictionof the Secretarpf HHS andthus do noaddresshis question.

[*19]

nl14We alsodisagreewith the InspectorGenerathathe canassumesriminal investigativeauthorityby means
of a Memorandunof Understandind"MOU") with the FBI. As this Office haspreviouslystated the Attorney
Generaldoesnot havethe authorityto delegatehis criminal investigativeauthorityunder28 U.S.C.* 533to other
department®r agencief the governmentSee,e.g., Departmenof Labor Jurisdictionto InvestigateCertain
Criminal Matters,10 Op. O.L.C. 130, 132-33(1986). An MOU with the FBI is only appropriatewvherethe
departmenbr agency alreadlias criminainvestigativeauthorityconcurrenwith thatof the FBI.Id. at 133.

Accordingly,insofarasanyMOU purportsto providethelnspectoiGeneralwvith criminalinvestigativeauthority
not specificallygrantedoy statutejt shouldberevised.On the otherhand,the Departmenbf Justicemaydeputize
officialsin otheragenciesincludinginvestigatorsaassignedo anInspectorGeneral'office, to enforcethe criminal
law. Of course criminal investigationsy deputizedofficialsin otheragenciesemainunderthe supervisiorof the
Departmentf Justice.

n15TheAct itself containswhatappearso be atleastonespecificexceptionin the authorizatiorof thetransfer
of the Office of Speciallnvestigationsn the Departmenbf Laborto the InspectorGeneral. Seesupranote6. In
1988, therewasalsoan attemptto transferthe Office of Investigationsat the NuclearRegulatoryCommission
("NRC") to the new office othe InspectoGeneralbf NRC, but thatattemptdid not succeedSeeinfra notel9.
[*20]
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Our conclusionshereare consistenwith the decisionof the district courtin United Statesv. MontgomeryCounty
Crisis Center,676 F. Supp.98 (D. Md. 1987).n16n this case the InspectorGeneralof the Departmenbf Defensehad
issueda subpoendo acommunitycounselingcenterseekingproductionof documentselatingto telephonecallsmadeby
amemberof the United StatesNavy who wasallegedlysuicidalandwho hadallegedlydisclosedclassifiedinformation
duringthetelephonecalls.In holdingthe subpoendo be outsidethe scopeof the InspectorGeneral'sauthority,the court
pointedto a numberof factorsincluding privacy concernsno oneof which wasnecessarildispositive.ld. at 99. Three
of thefactors thecourt pointedo, however,are relevanhere. Thecourtstated:

First the "investigation"to which the subpoenaelatesconcernsa securitymatter,not oneinvolving allegedfraud,
inefficiency orwaste— the preventionof whichis thelnspectorGeneral'slearesstatutorycharge.

Secondthe"investigation"is not evenostensiblyrelatedto a generalprogrammatiaeview but is limited to tracking
downthe sourcef onealleged securitypreach.

n16Theconclusionwe reachhereis alsoconsistentvith anearlieropinionof this Office. Authority of the State
Departmentffice of Securityto Investigate PasspoandVisa Fraud,8 Op.O.L.C.175(1984).In this opinionwe
considerecamongotherquestionsvhetherthe InspectorGeneralof the Departmentf Statehadauthorityonly to
investigate'passporandvisamalfeasancetinderl8 U.S.C.** 1542-154malfeasancer criminal activity onthe
partof Departmentf Stateemployees irobtainingpassport®r visasfor themselve®r others)or whetherhealso
couldinvestigaté'passporandvisafraud” underl8 U.S.C.* 1541 (criminal deceitin passporbr visaacquisition
by personsotherthan Departmenbf Stateemployees)At thattime, the authority of the InspectorGeneralof
the Departmenbf Statederivedfrom the ForeignServiceAct of 1980,22 U.S.C.* 3929.(The Departmenbf
Statewasfirst broughtwithin the ambit of the Act by Pub.L. No. 99-399,100 Stat.867 (1986).) The Foreign
ServiceAct, howeverhadbeen"patterned'afterthe InspectorGeneralAct of 1978andexplicitly incorporatedhe
portionsof the Act grantinginvestigativeauthority. Thus,we lookedto the structureandlegislativehistory of the
Act for guidancen determiningthe scopeof theinvestigativeauthoritypossessely the InspectorGeneralunder
the ForeignServiceAct. 8 Op. O.L.C. at 177-78.0ur conclusionwasthatlegislativehistory of the Act "strongly
suggestshatCongressntendedhatthefocusof the InspectoiGeneral'suuthoritybe on the conductof Department
employeesr contractorsaasopposedo the conductof outsidepersonsvho may haveoccasiorto dealwith the
Department.ld. at 178. Ultimately we concludecdthat InspectorGeneralgdid not haveauthorityto investigate
"passpor@nd visafraud," i.e.,fraud notinvolving employee®f the Departmenbf State.ld. at 179.

Our opinionis alsoconsistenwith variousjudicial decisionsupholdingthe subpoenaower of Inspectors
Generalin casednvolving investigationf contractoror granteefraud. See,e.g.,United Statesv. Westinghouse
Elec.Corp., 788 F.2d 164 (3d Cir. 1986)(InspectorGeneralof Departmenbf Defenseinvestigationof defense
contractor);United StatesDep'tof Hous.and Urban Dev.v. Sutton,68 B.R.89 (E.D. Mo. 1986)(InspectorGeneral
of HUD investigatiorof propertiesnsuredby HUD). Theonly judicial opinionthatwe areawareof thatis possibly
inconsistentvith ouropinionis anunreportedlistrict courtopinionthatwassuppliedto usby thelnspectoiGeneral,
United Statess. H.P.Connor(Civ. No. 85-4638,D.N.J.,Dec.9, 1985).This decisioninvolved the enforcemenbf a
subpoenassuedby the InspectorGeneraln the courseof aninvestigationof allegedDavis-BaconAct violations.
In anopinionenforcing thesubpoena, theourtstated:"No argumentanbe madethatthis investigationis beyond
the InspectorGeneral'statutorygrant.” Slip Op. at 6. Thereis no citation or reasoningo supportthis statement,
andit is unclearfrom the opinionwhetherthis issuewasevenargued We think the issueof whetherthe Inspector
Generabf the Labor Departmenhasgenerakhuthorityto investigateall federalcontractorainderthe Davis-Bacon
Act is morecomplex than thelistrict court's opiniorreveals.

The Davis-BaconAct requiresfederalcontractorsto pay a minimum wage (establishedy referenceto
prevailingwagesin the community).40 U.S.C.* 276(a).The Secretaryof Laboris expresslygiven authorityto
conductinvestigationgo assurecompliancewith theserequirementsSeeReorg.PlanNo. 14 of 1950,5 U.S.C.
app.at 1261.In orderto assurecompliancewith the Davis-BaconAct, we understandhe Secretaryof Labor
may investigatenot only contractorf the Departmenbf Labor but any federalcontractor.To the extentthis is
true,investigationof contractoroutsidethe Departmenbf Labor seemakin to regulatoryinvestigationgbecause
theyareunrelatedo wasteandfraudin the operationf the Departmentf Laboritself or amongits employees,
contractorsor granteesThus,thereis a substantiafjuestionwhetherit is appropriateor the InspectorGeneralof
the Departmenbf Laborto conductgeneralinvestigationof Davis-BaconAct complianceby federalcontractors
outsidethe Departmenbf Labor.Beforerenderinganopiniononthescopeof theauthorityof the InspectoiGeneral
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of the Departmenbf Laborto conductinvestigationgpursuanto the Davis-BaconrAct, however,we would want
yourviewsandthoseof the InspectoiGenerabn howthisissueshouldberesolvedn light of thegeneraprinciples
set out inthis opinionand thespecificprovisionsof the Davis-Bacomi\ct.

[*21]

[In addition,] althoughthe InspectorGeneralis authorizedto issuesubpoenaso carry out all of his "functions
assignedy . . . [law]," thelanguageof the SenateCommittee Repombnthe 1978InspectoiGeneral Actmakesclearthat
in grantinghim subpoengowerCongressvasfocusinguponobtainingrecordsnecessaryo auditandinvestigatethe
expenditureof federal funds.

Id. While MontgomeryCrisis Centerinvolved a different type of investigationthanthoseat issuehere,the court's
analysisof the InspectorGeneral'statutoryinvestigative authoritgupportshe conclusionsve havereached.

We alsonotethatthe legislativehistory of the recentamendmentso the Act, Pub.L. No. 100-504,102 Stat.2515
(1988)(to be codifiedat 5 U.S.C.app.),which extendedts coveragego a numberof otherDepartmentsincluding the
TreasuryDepartmentandthe Departmenbf Justice,aswell asextendingthe InspectorGeneralconceptto 33 other
"designatedederalentities,"displaysan understandin@f the authority of the InspectorGeneralthatis fully consistent
with the conclusionsve havereachedn this opinion. For instancethe HouseReportrespondedo concerng*22] that
extendingthe Act to the Departmenbdf Justicewould interferewith the Department'snvestigativeandlaw enforcement
functionsin thefollowing language:

A simpleextensiorof the 1978actto includethe Departmenbf Justicewould not resultin a directandsignificant
distortion and diffusion of the Attorney General'sesponsibilitiego investigate prosecutepr to institute suit when
necessaryo upholdFederalaw. Theinvestigatiorandprosecutiorof suspectediolationsof Federalaw andthe conduct
of litigation are partsof the basicmissionor programfunctionsof the Departmenbf Justice.The 1978actdoesnot
authorizeinspectorgjeneralto engagedn programfunctionsand,in fact specificallyprohibitsthe assignmenbf such
responsibilitieso an inspectogeneral.

H.R.Rep.No. 771, 100tiCong.,2d Sess9 (1988).

Similarly, the HouseReportdescribedhe provisionsof the proposedill (to be codifiedassection8E of the Act)
which extendedhe InspectorGeneralconceptn17 to 33 otherfederalentitiesas requiring "that multiple audit and
investigativeunitsin an agency(exceptfor units carryingout auditsor investigationsasan integralpart of [*23] the
programof the agency)be consolidatednto a single Office of InspectorGeneral. . . who would reportdirectly to the
agencyheadandto the Congress.'ld. at 14 (emphasisadded).n18 This statements followed almostimmediatelyby
the statementhatthesenewly-createdinspectorggeneralwould havethe sameauthoritiesandresponsibilitiesasthose
providedin the 1978act."Id. at 15. It is alsosignificantthata provisionin the Senatebill thatwould havetransferredo
the newly-createdDffice of the InspectorGeneralat the NuclearRegulatoryCommissiorthe office that conductedhe
Commission'segulatoryinvestigationavasdroppedafter objectionsvereraised byseveralSenatorsn19

nl7 The principal differencebetweenhe Inspector€dseneralat these33 entitiesandthe InspectorsGeneralin
the otherdepartmentandagenciess thatthe formerareappointedandremovable by the headof the agencyor
entities rathethanby the PresidenSee5 U.S.C.app. *8E(c).

n18 This quotationis from the Committeereportdescribingthe bill thatwas passedy the House,andthe
relevantprovisionsof which wereadoptedby theHouse-Senateonferencendenactednto law. An earlierversion
of thebill introducedn the House,seel34 Cong.Rec.3013(1988),but nevervotedon, aswell asthebill passed
by the Senateseel34 Cong.Rec.612(1988),includeda definition of the "audit units" thatwereto be established
in the otherfederalestablishmentthattracksthe quotedlanguagen the Committeereport.A comparisorof the
two versionsof the Housebill indicatesthatthe definitionwasdroppedaspartof a simplificationof the structure
of the bill wherebythe conceptof the InspectorGeneralwasincorporatedy referencaatherthanbeingdefined.
Thereis nothingin the Housedebatego suggesthat the deletionof this definition from the earlierversionof
the bill wasintendedto havesubstantiveeffect. This is confirmedby the ConferenceReport,which in describing
the reconciliationof the relevantportionsof the Houseand Senatebills doesnot indicatethatthe deletionof the
definitionof "auditunit" from the Senateill wasunderstoodo haveany substantiveonsequence&eel34Cong.
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Rec. 27,28%1988).
[*24]

n19Thebill asintroducedin the Senateprovidedfor the transferto the newly-createdffice of the Inspector
Generalat the NuclearRegulatoryCommissionnot only the personneblndfunctionsof the Office of Internal
Audit which performed'the typical IG functions— thatis, internalauditandinvestigations,'134 Cong.Rec.616
(1988) (statemenbf Sen.Glenn),but alsothe functionsof the Office of Investigationg"OI"), which conducted
programinvestigationf NRC licenseesThe SenateReportdescribedhetransferof Ol to the InspectorGeneral
as"consistent'with the Act. S. Rep.No. 150,100thCong.,Ist Sess18 (1987).Whenthebill wasreportedfrom
the Committeeto thefull Senatehowevertherewasobjectionto the transferof Ol to the Office of the Inspector
Generalon the groundthat it would interferewith the authority of the Commissionto performits regulatory
functionsresultingfrom its lossof control of theinvestigativeunit which conductednvestigationsntegralto the
Commission'segulatorymission.134 Cong.Rec.616 (1988).As a result,the CommitteeChairman,Senator
Glenn, agreetb dropthe transfeof Ol to theOffice ofthe InspectoGenerafrom thebill. 1d.

[*25]

Finally, in light of the genuineconcernexpressedo usby somelnspectorgseneralwe think it worthwhileto setout
briefly the significantinvestigatoryauthoritythatis grantedto InspectorsGeneralunderthe Act. Without purportingto
providea completedescriptionof the natureandscopeof theseauthorities we simply notethatthe InspectorGeneral:
(1) hasauthorityto investigaterecipientsof federalfunds, suchascontractorsaandgranteesto determineif they are
complyingwith federallaws andregulationsn20 and(2) caninvestigatethe policiesandactionsof the Departments
andtheir employeesn21 Of significancehere this latter authorityincludesthe authorityto exercise'oversight"overthe
investigationghatareintegralto the programsof the DepartmentThus,the InspectoiGenerahasthe authorityto review
regulatoryinvestigativeactivitiesof the Departmenbf Labor,andto reporthis criticism andfindingsto the headof the
departmenandCongressAll we concludehereis thatthe Act doesnotgive thelnspectoiGeneratheauthorityto assume
theseregulatoryinvestigative responsibilitiesimself.

n20Thus,ouropinionshouldnotbeunderstoodissuggestinghatthelnspectoiGenerabdoesnothaveauthority
to conductinvestigationghat areexternalto the DepartmentHe clearly hasthatauthorityin the caseof federal
contractorsgranteegndotherrecipientsof federalfunds,aswell asauthorityto investigatendividualsor entities
thatareallegedto beinvolvedwith employee®f the Departmentn casesnvolving employeemisconducbor other
activitiesinvolving fraud, wasteandabuse For instancethe InspectorGeneralwould clearlybe ableto undertake
investigationgnto the conductof a corporationthat paid bribesto an employeeof the Departmenbf Laborto
overlookviolationsof OSHA regulations.

[*26]

n21The Solicitorof Labordoes nothallengehe exercise of suchuthorityby thelnspectorGeneral:

[T]he InspectoiGenerabf DOL andl arein full agreementhatif thelG's office hasreasorto believethatsome
sortof misfeasancer malfeasancey DOL personnehasoccurredthelG's Officeis fully authorizedo investigate
suchpossiblemisconductwhetheror not the investigationof a programviolation is alsoinvolved. Secondlythe
investigationgo which this questionis directeddo not includeanywhich might be directedagainsta recipientof
fundsfrom the Departmentwhetherthosefundshavebeenobtainedby meansof lawful or unlawful activity, so
long astheinvestigationis directedat activitieswhich occurredin connectionwith the receiptor useof the DOL
funds.

Letter for DouglasW. Kmiec, AssistantAttorney General,Office of Legal Counsel,from GeorgeSalem,
Solicitor of Labor, at 2 (Dec.5, 1988). The InspectorGeneralbroughtto our attentiona 1981 letter from the
Criminal Division of theDepartmenbf Justice Theletterwasin respons¢o aninquiry from the GeneralCounsebf
the Departmenbf HealthandHumanServicesasto the authorityof the InspectorGenerako investigateviolations
of the Foodand DrugAct. Therelevantportionof the letterstates:

We are of the opinionthatthe legislationestablishinghe InspectorsGeneralwasgenerallynot intendedto
replacethe regulatoryfunction of anagencysuchasFDA to investigatepossibleviolationsof the Act. However,
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we alsofeel thataspartof the IG's generaloversightresponsibilitiesheis authorizedo investigateallegationsof
improprietieswithin the programsof his departmenbr agency.Therefore we canenvisionsituationswhereFDA
and/or thdG will be investigatinglleged violation®f the Act.

Letter for JuanA. del Real, GeneralCounsel,HHS, from D. Lowell JensenAssistantAttorney General,

Criminal Division (Dec. 10, 1981).The InspectorGeneralsuggestshat this letter supportshis view thathe has
authorityto conductregulatoryinvestigationsWe find nothingin this letterinconsistentvith our conclusionhere.
Like the Criminal Division in 1981,we believethatthe InspectorGeneralis authorizedo investigateé'allegations
of improprietieswithin the programf his departmentandthuswe too canenvisionsituationsvheretheInspector
Generalof HHS would investigateallegedviolationsof the Foodand Drug Act. An obviousexampleof sucha
situationwould be whentherewere allegationsthat employeesf the Foodand Drug Administrationhadbeen
bribed toapprovea drug forsale to thepublic.

[*27]

DOUGLASW. KMIEC
AssistantAttorney General

Office of LegalCounsel
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2 of 2DOCUMENTS
OPINION OF THEOFFICEOF LEGAL COUNSEL

CongressionaRequestsor Informationfrom InspectorsGeneralConcerningOpenCriminal
Investigations

Long-establisheéxecutivebranch policy angbractice, basedn consideratiof both
Congressbversightauthorityandprinciplesof executiveprivilege,requirethatin theabsencef
extraordinarycircumstancean InspectorGeneralmust declindgo provide confidential
informationabout aropen criminainvestigationin responséo a requespursuanto Congress'
oversight authority.

Thereportingprovisionsof the InspectoGeneralAct do not requirdnspectorssenerato
disseminatéo Congressonfidentialinformationpertainingto opencriminal investigations.

19890LCLEXIS 112
March?24, 1989

ADDRESSEE:
[*1]

MemorandunOpinionfor the Chairmannvestigations/LavEnforcemenCommitteePresident'€ouncilon Integrity
and Efficiency

OPINIONBY: KMIEC

OPINION:
Introductionand Summary

This memorandumis in responséo your requestfor the opinion of this Office on the obligationsof Inspectors
General("1Gs") with respecto congressionalequestdor confidentialinformationaboutopencriminal investigations.
Specifically,you haveaskedhis Office to adviseyou asto the obligationsof the IGs with respecto (1) requestbasedn
Congressbversightauthorityand(2) requestdasedon the reportingrequirement®f the InspectorGeneralAct of 1978
("the Act"), Pub. L. N0.95-452, 92Stat. 1101(1978)(codifiedat 5 U.S.Capp.3). nl

n1OnMarch8, 1989,Larry Elstonof your staff orally confirmedto PaulColbornof this Office thattheseare
the questionsn whichyou seek ourpinion.

As discussedelow, when pursuantto its oversightauthority Congressseeksto obtainfrom an IG confidential
informationaboutanopencriminalinvestigationgstablishe@xecutivebranchpolicy andpractice basedn consideration
of both Congressbversightauthorityand principlesof executiveprivilege, require[*2] thatthe |G declineto provide
theinformation,absenextraordinarycircumstanceswith respecto congressionalequestdasedon the congressional
reportingrequirement®f the Act, we haveconcludedasa matterof statutoryconstructiorthat Congresslid notintend
thoseprovisionsto requireproductionof confidentialinformationaboutopencriminal investigationsAccordingly, IGs
are undeno obligationunderthe Act to disseminateonfidentiallaw enforcemeninformation.

I. CongressionadRequest8asedon Oversight Authority

The decisionon how to respondo a congressionalequestor informationfrom anlG basedon Congressbversight
authorityrequiresthe weighingof a numberof factorsarisingout of the separatiorof powersbetweerthe executiveand
legislativebranchesThe principalfactorsto be weighedarethe natureof Congressoversightinterestin theinformation
and theinterestof the executive brancim maintainingconfidentialityfor the information.

A. CongressOversightAuthority

The constitutionalrole of Congresss to adoptgeneralegislationthatwill beimplemented— "executed— by the
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executivebranch."It is the peculiarprovinceof the [*3] legislatureto prescribegeneralrulesfor the governmenbof
society;the applicationof thoserulesto individualsin societywould seemto bethe duty of otherdepartments.Fletcher
v. Peck,10U.S.(6 Cranch)87,136(1810).The courtshaverecognizedhatthis generalegislativeinterestgivesCongress
investigatoryauthority. EachHouseof Congresiaspower,"throughits own processto compela privateindividual to
appeabeforeit or oneof its committeesandgive testimonyneededo enablét efficientlyto exercisealegislativefunction
belongingto it underthe Constitution."McGrain v. Daugherty,273U.S.135,160(1927).Theissuanceof subpoenam
aid of this function"haslong beenheldto be alegitimateuseby Congres®f its powerto investigate,'Eastlandv. United
StatesServicemen'Bund,421U.S.491,504(1975),providedthattheinvestigationis "relatedto, andin furtheranceof, a
legitimatetaskof the Congress.Watkins v. Unitedstates354 U.S. 178, 1871957).The inquirymustpertain tosubjects
"on whichlegislationcouldbe had."McGrainv. Daugherty, 273).S. at 177.

In short, Congressbversightauthorityis aspenetratingandfar-reaching*4] asthe potentialpowerto enactand
appropriataunderthe Constitution.

Broadasit is, the poweris not, howeverwithout limitations. SinceCongressnay only investigate intdhoseareasn
which it may potentiallylegislateor appropriateijt cannotinquireinto matterswhich arewithin the exclusiveprovinceof
one ofthe othetbranche®f the Government.

Barenblattv. UnitedStates, 36@.S. 109,111-12(1959) (emphasiadded).

The executionof thelaw is oneof the functionsthatthe Constitutionmakesthe exclusiveprovinceof the executive
branch.Article 1, Sectionl providesthat "the executivePowershall be vestedin a Presidenbf the United Statesof
America."Article Il, Section3 imposeon the Presidenthe correspondingluty to "take Carethatthe Laws be faithfully
executed.'h2 In particular,criminal prosecutioris an exclusivelyexecutivebranchresponsibility.Hecklerv. Chaney,
470U.S.821,832(1985); Buckleyv. Valeo,424 U.S.1, 138(1976); United Statesv. Nixon,418U.S.683,693 (1974).
Accordingly, neitherthe judicial nor legislativebranchesmay directly interferewith the prosecutorialdiscretionof
the executivebranchby directingit to [*5] prosecuteparticularindividuals.n3 Indeed,in additionto thesegeneral
constitutionalprovisionson executivepower,the Framersspecificallydemonstratetheir intentionthat Congressiot be
involvedin prosecutoriatlecisionsor in questiongegardingthe criminal liability of specificindividualsby includingin
the Constitutiona prohibition againsthe enactmenof bills of attainderU.S.Const.art. 1, * 9, cl. 3. SeeUnited Statesv.
Lovett,328 U.S303, 317-18 (1946)INS v.Chadha462 U.S919, 961-621983)(Powell,J., concurring).

n2 Oneof thefundamentatationaledor the separatiorof powersis thatthe powerto enactiawsandthe power
to executdaws mustbe separateih order to forestaltyranny. AsJames Madisostatedn FederalisNo. 47:

Thereason®n which Montesquiewgroundshis maxim [thatthe legislative,executiveandjudicial departments
shouldbe separatanddistinct] area further demonstratiorof his meaning."Whenthelegislativeandexecutive
powersareunitedin the samepersonor body," sayshe, "therecanbe no liberty, becausapprehensionsay arise
lest the samenonarchor senateshouldenact tyrannicalaws to execute themm a tyrannicaimanner.”

TheFederalisNo. 47, at303 (Jame#ladison)(Clinton Rossitered., 1961).
[6]

n3 SeeHecklerv. Chaney470U.S.at 832("[T]he decisionof aprosecutoin the ExecutiveBranchnotto indict
.. . haslong beenregardedasthe specialprovinceof the ExecutiveBranch,inasmuchasit is the Executivewhois
chargedby the Constitutionto 'take Carethatthe Laws befaithfully executed.™)United Statesv. Nixon,418U.S.
at 693 ("[T]he ExecutiveBranchhasexclusiveauthorityandabsolutediscretionto decidewhetherto prosecutea
case.").

On the otherhand, Congressbversightauthority doesextendto the evaluationof the generalfunctioning of the
InspectorGeneralAct andrelevantcriminal statutesaswell asinquiring into potentialfraud, wasteandabusein the
executivebranch.Suchevaluationsnay be seento be necessaryo determinewhetherthe statutesshouldbe amendedr
newlegislationpassedSeeWatkinsv. United States 354 U.S.at 187.Giventhegenerajudicial reluctanceo look behind
congressionahssertion®f legislativepurpose anassertiorthat Congressieededhe informationfor suchevaluations
would likely be deemedsufficientin mostcasedo meetthethresholdrequirementor congressionahquiry. This general
legislative[*7] interesthoweverdoesnot provideacompellingjustificationfor looking into particularongoingcasesn4
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Accordingly,we do not believethatasa generaimatterit shouldweigh heavily againsthe substantiabxecutivebranch
interestin the confidentialityof law enforcemeninformation.We discusghat intereshext.

n4 ForinstanceCongressnterestin evaluatinghefunctioningof a criminal statutepresumablycanbesatisfied
by numericalor statisticalanalysisof closedcaseghathadbeenprosecutedinderthe statute or (at most)by an
analysisof the closedcaseghemselves.

B. Executive Privilege

AssumingthatCongressasa legitimatelegislativepurposeor its oversightinquiry, theexecutivebranch'snterestin
keepingtheinformationconfidentiaimustbe assessed:his subjectis usuallydiscussedh termsof "executiveprivilege,"
andwewill usethatconventiorhere.n5Executiveprivilegeis constitutionallypasedTo besure theConstitutionnowhere
expresslystateshatthe Presidentpr the executivebranchgenerally,enjoysa privilege againstdisclosinginformation
requestedy the courts,the public, or the legislativebranch.The existencg*8] of sucha privilege, however,is a
necessargorollary of the executivefunction vestedin the Presidenby Article 1l of the Constitution,hasbeenasserted
by numeroudPresidentsrom the earliestdaysof our Nation,andhasbeenexplicitly recognizeddy the SupremeCourt.
United Statesr. Nixon,418U.S.at 705-06.Therearethreegenerally-recognizedomponent®f executiveprivilege: state
secrets|law enforcementanddeliberativeprocessSincecongressionalequestdor informationfrom 1Gs will generally
implicateonly the law enforcemertomponenbf executive privilege, wavill limit our discussiorio that component.

n5 The questionhowever,is not strictly speakingust one of executiveprivilege. While the considerations
that supportthe conceptandassertiorof executiveprivilege apply to any congressionalequestor information,
the privilege itself neednot be claimedformally vis-a-visCongressexceptin responseo a lawful subpoenain
respondingo a congressionalequesfor information,the executivebranchis not necessarilypoundby the limits
of executive privilege.

It is well establishedand understoodhat the executivebranchhasgenerallylimited [*9] congressionahccess
to confidentiallaw enforcementnformationin orderto preventlegislativepressuresrom impermissiblyinfluencing
its prosecutoriadecisions As notedabove,the executivebranch'sduty to protectits prosecutoriadiscretionfrom
congressionahterferencederivesultimately from Article 1l, which placesthe powerto enforcethe laws exclusivelyin
the executivebranch.If a congressionatommitteeis fully apprisedof all detailsof aninvestigationasthe investigation
proceedsthereis somedangerthatcongressiongbressuresvill influenceor will be perceivedo influence the courseof
the investigation Accordingly, the policy andpracticeof the executivebranchthroughoutour Nation'shistory hasbeen
to decline,exceptin extraordinarycircumstancedp providecommitteesof Congreswith accesgo, or copiesof, open
law enforcementfiles. No Presidentto our knowledge hasdepartedrom this positionaffirming the confidentialityand
privileged naturef openlaw enforcementiles. n6

n6 SeegenerallyAssertionof ExecutivePrivilegein Responséo CongressionadDemandgor Law Enforcement
Files,6 Op.0.L.C.31(1982)(regarding requedbr openlaw enforcemeninvestigativefiles of the Environmental
ProtectionAgency); Memorandumfor the Deputy Attorney Generalfrom RobertB. Shanks Deputy Assistant
Attorney General Office of Legal Counsel Re: Refusalshy ExecutiveBranchto ProvideDocumentsrom Open
Criminal Investigative Fileso Congresg¢Oct. 30,1984).
[*10]

Attorney GeneraRobertH. Jacksorwell articulatecthe basigosition:

It is the positionof this Departmentrestatechow with the approvalof andat the directionof the Presidentthatall
investigativereportsare confidentialdocument®f the executivedepartmenbf the Governmentto aid in the duty laid
uponthePresidenby the Constitutionto "take carethatthe Lawsbefaithfully executed,'andthatcongressionadr public
accesdo themwould notbe in thepublic interest.

Disclosureof thereportscouldnot do otherwisethanseriouslyprejudicelaw enforcementCounsefor adefendanbr
prospectivadefendantcould haveno greaterhelpthanto know how muchor how little informationthe Governmentas,
and whatwitnesse®r source®f informationit can relyupon.This is exactlywhatthese reportare intendedo contain.

40 Op. Att'yGen. 4546 (1941).

Othergroundsfor objectingto the disclosureof law enforcemenfiles includethe potentialdamageo properlaw
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enforcementhatwould be causedy therevelationof sensitivetechniquesmethodspr strategy,concernoverthe safety
of confidentialinformantsandthe chilling effect on othersourcesof information; [*11] sensitivityto the rights of
innocentindividualswho may beidentifiedin law enforcemenfiles but who may not be guilty of anyviolation of law;
andwell-foundedfearsthatthe perceptiorof theintegrity, impartiality, andfairnessof the law enforcemenprocessasa
wholewill bedamagedf sensitivematerialis distributedbeyondthosepersonsiecessarilynvolvedin theinvestigation
andprosecutiorprocessn? SeegenerallyCongressionabubpoenasf Departmenbdf JusticelnvestigativeFiles, 8 Op.
0.L.C.252, 262-66 (1984).

n7 In addition, potentialtargetsof enforcementctionsare entitledto protectionfrom prematuredisclosure
of investigativeinformation.It hasbeenheldthatthereis "no differencebetweerprejudicial publicity instigated
by the United Statesthroughits executivearm and prejudicial publicity instigatedby the United Stateshrough
its legislativearm." Delaneyv. United States, 199 F.2d 107, 114 (1st Cir. 1952). Pretrial publicity originating
in Congresstherefore,canbe attributedto the governmentasa whole and canrequirepostponementr other
modificationof the prosecutioron dueprocesgyrounds.d.

C. Accommodatiorwith Congres$*12]

Theexecutivebranchshouldmakeeveryeffort to accommodatesquestshatarewithin Congresdegitimateoversight
authority,while remainingfaithful to its duty to protectconfidentialinformation.n8 SeegenerallyUnited Statesr. AT&T,
567F.2d 121,127-30(D.C. Cir. 1977); Assertionof ExecutivePrivilegein Responsé¢o a Congressionabubpoenab
Op.O.L.C.27,31(1981)("The accommodatiomequiredis not simply an exchangef concessionsr a testof political
strength.It is an obligationof eachbranchto makea principled effort to acknowledgeandif possibleto meet,the
legitimateneed<of the othebranch.").

n8 PresidenReagan'sNovember4, 1982Memorandunfor the Headsof ExecutiveDepartmentandAgencies
on "Procedure§&overning Responseas CongressiondRequest$or Information"states:

Thepolicy of this Administrationis to complywith Congressionalequestgor informationto thefullest extent
consistentvith the constitutionalandstatutoryobligationsof the ExecutiveBranch. . . . [E]xecutiveprivilege will
beasserteanly in the mostcompellingcircumstancesandonly aftercarefulreviewdemonstratethatassertiorof
the privilege is necessanHistorically, goodfaith negotiationshetweenCongressaindthe ExecutiveBranchhave
minimizedthe needfor invoking executiveprivilege, andthis tradition of accommodatioshouldcontinueasthe
primary means ofesolvingconflictsbetween théranches.

Only rarelydo congressionalequestgor informationresultin a subpoenaf anexecutivebranchofficial or in
othercongressionadction.In mostcasegheinformal proces®f negotiatiorandaccommodationecognizedy the
courts,andmandatedor theexecutivebranchby PresidenReagan'd 982memorandumis sufficientto resolveany
dispute.On occasionhowever.the processreaksdown,anda subpoenas issuedby a congressionatommittee
or subcommitteeAt that point, it would be necessary to considsking the President to assert execugivigilege.
UnderPresidenReagan'snemorandumexecutiveprivilege cannotbe assertedis-a-visCongressvithout specific
authorizatiornby the Presidentpbasedon recommendationsadeto him by the concernediepartmenhead,the
Attorney General andthe Counselto the PresidentWe haveno reasorto believethat PresidenBushenvisionsa
differentprocedure.

[*13]

The natureof the accommodatiomequiredin respondingo a congressionalequesftor informationclearly depends
onthe balanceof interestdetweernthe ExecutiveandCongressFor its part, Congressnustbe ableto articulateits need
for the particularmaterials— to "point[] to . . . specificlegislativedecisionghat cannotresponsiblybe madewithout
accesd$o materialsuniquely containedih the presumptivelyprivilegeddocuments (otestimony)it hasrequestedandto
showthatthematerial'is demonstrablgritical to theresponsibldulfillment of the Committee'sunctions."SenateSelect
Comm.on PresidentialCampaignActivitiesv. Nixon,498 F.2d 725,731,733 (D.C. Cir. 1974).The moregeneralized
the executivebranchinterestin withholding the disputedinformation,the morelikely it is thatthis interestwill yield to
a specific,articulatedneedrelatedto the effectiveperformancery Congresof its legislativefunctions.Converselythe
morespecificthe needfor confidentiality,andthe lessspecificthe articulatedneedof Congresdgor theinformation,the
morelikely it is thatthe Executive'sneedfor confidentialitywill prevail. SeeNixonv. Administrator[*14] of General
Services433U.S.425,446-55(1977) (discussiorof balanceof interests)United Statesv. Nixon,418U.S.at 707-13
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(same)United States vVAT&T, 567F.2d at130-33 (same).

In light of the limited and generalcongressionainterestin ongoingcriminal investigationsandthe specificand
compellingexecutivebranchinterestin protectingthe confidentialityof suchinvestigationsthe executivebranchhas
generallydeclinedto makeany accommodatioffior congressionatommitteeswith respecto opencases:thatis, it has
consistentlyrefusedo provideconfidentialinformation.However,on occasiorafteraninvestigatiorhasbeenclosed and
after weighingthe interestspresentin the particularcase the executivebranchhasbriefed Congresn prosecutorial
decisionsand haglisclosedsomedetails ofthe underlyingnvestigationn9

n9 Onceaninvestigationhasbeenclosedwithout further prosecutionsomeof the considerationgreviously
discussedosetheirforce. Accesshy Congresgo detailsof closedinvestigationsloesnot poseassubstantiak risk
thatCongreswill bea partnerin theinvestigationandprosecutioror will otherwiseseekto influencethe outcome
of the prosecutionjikewise, if no prosecutiorwill result,concernsaboutthe effectsof unduepretrial publicity on
a jury would disappearsStill, suchrecordsare not automaticallydisclosedo CongressObviously, muchof the
informationin a closedcriminal enforcemenfile — suchasunpublishedietailsof allegationsagainstparticular
individualsanddetailsthatwould revealconfidentialsourcesandinvestigativetechniguesand methods— would
continueto need protection.

In addition,the executivebranchhasa long-terminstitutionalinterestin maintainingthe confidentialityof the
prosecutoriadecisionmakingprocessThe SupremeCourt hasrecognizedhat "humanexperiencaeacheghat
thosewho expectpublic disseminatiorof their remarksmay well tempercandorwith a concernfor appearances
andfor their own interestgo the detrimentof the decisionmakingprocess.'United Statesv. Nixon,418 U.S. at
705.1t is thereforeimportantto weigh the potential“chilling effect" of a disclosureof detailsof the prosecutorial
deliberative process a closedcase againgheimmediateneeds ofCongress.

[*15]

In conclusionalthoughin the absencef a concretefactualsettingwe cannotanalyzethe casefor withholding any
particulardocumenbr informationin respons¢o acongressionadversightrequestwe canadvisethatasa generamatter
Congressasa limited oversightinterestin the conductof an ongoingcriminal investigationandthe executivebranch
hasa stronginterestin preservinghe confidentialityof suchinvestigationsAccordingly,in light of establishedxecutive
branchpolicy andpractice,andabsengextraordinarycircumstancesan|G shouldnot provideCongressvith confidential
informationconcerningan open criminainvestigation.

II. CongressiondRequest8asedon thelnspectorGeneralAct

The secondyuestionraisedby your opinionrequesis whetherthe reportingprovisionsof the InspectorGeneralAct
requirethatlGs provideCongressvith confidentiainformationonopencriminalinvestigationghatis notnormallyshared
with Congressinderestablisheaxecutivebranchpolicy andpracticewith respecto oversightrequestsWe believethat
boththe text andegislative historyof theseprovisionsdemonstrat¢hatthey do noimposesuch a requiremen{*16]

The Act establishes numberof congressionaleportingrequirementsvith respecto the activitiesof the IGs. Most
generallysection4(a)(5)requireseachlG to keepthe headof [the agencywithin which his office is establishedandthe
Congressully andcurrentlyinformed,by meanof thereportsrequiredby section5 andotherwise concerningraudand
otherseriousproblems abusesanddeficienciegelatingto the administrationof programsandoperationsadministered
or financedby such[agency],to recommendorrectiveactionconcerningsuchproblems abusesanddeficienciesandto
reporton the progresmadein implementingsuch corrective action.

Section5(a) requireseachlG to preparesemi-annuateportssummarizingthe activities of his office, andsection
5(b) requiresthat the headof the IG's agencysubmitthesereportsto the appropriatecommitteesor subcommittees
of Congresswithin 30 daysof receivingthem.Section5(d) requireseachlG to reportimmediatelyto the headof the
[agencylwhenevethe[IG] becomeswareof particularlyseriousor flagrantproblemsabusesor deficiencieselatingto
theadministratiorof programsandoperationf such[agency]. [*17] Theheadof the[agency]shalltransmitanysuch
reportto the appropriatecommitteesor subcommitteesf Congressvithin sevencalendardays,togethemwith areportby
the headf theagency containingny commentsuchhead deemappropriate.

Finally, section5(e)providesin subsectior{l) thatnoneof thereportingrequirement$shall be construedo authorize
thepublic disclosure'df certaininformation,while alsoprovidingin subsectiorf3) thatneitherthereportingrequirements
nor any otherprovisionof the Act "shall be construedo authorizeor permitthe withholding of informationfrom the
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Congressor from any committeeor subcommitte¢hereof.”

In ourjudgment nothingin thetextof theseprovisionsprovidesthatconfidentialaw enforcemenmaterialgertaining
to ongoingcaseanustbe transmittedo CongressTo the contrary,the statutoryschemesetout in section5 of the Act
merelyenvisionsthat the periodicreportsfrom eachlG to Congresswill be a general'description"and"summary"of
thework of theIG. This view of section5 is supportedy the Act's legislativehistory. In proposingthe congressional
reportingrequirementshatwereultimatelyenacted*18] into law, n10the Senatecommitteemadeit clearthatit did not
contemplataghatreportsfrom the IGs would be so specificthat confidentialinvestigativeinformationwould fall within
the scopeof thereportand,in anyevent,it wasnotintendedthat suchinformationwould be required.For example with
respecto section5(a)(4)'srequirementhat semi-annuateportscontain"a summaryof mattersreferredto prosecutive
authoritiesandthe prosecutionandconvictionswhich have resulted,the committeeindicated:

By usingtheword "summary"in subsectior{a)(4),the committeeintendsthat Congressvould be givenan overview
of thosematterswhich havebeenreferredto prosecutiveauthorities It would be sufficient,for instancefor an[IG] at
HUD to includein hisreportthefactthathe hadreferred230 caseof fraudin FHA programdo the JusticeDepartment
for furtherinvestigationand prosecutionlt would be highly improperand often a violation of dueprocesdor anlG's
reportto list the namesof thoseunderinvestigationor to describethemwith sufficientprecisionto enabletheidentities
of the targetsto be easilyascertainedHowever,onceprosecutiongnd convictions[*19] haveresultedthe G could
certainlylist thosecasesif he deemssuch disting appropriate.

S.Rep. N0.1071 at30.

n10The Act wasoriginally consideredy the Houseof RepresentativeasH.R. 8588,which containedsimilar
reportingrequiresto thoseof the Senatebill. CompareHouseversion,sections3-4,124Cong.Rec.10,399(1978),
with Senateversion,sections4-5, 124 Cong.Rec.32,029-30(1978). The legislativehistory regardingthe House
provisionsis muchlessextensivehanthatfor the Senaterovisions.SeegenerallyH.R. Rep.No. 584,95thCong.,
Ist Sess13-14(1977).H.R. 8588passedhe House but failed in the Senatewhich considerednsteada substitute

bill reported from the Senate Committer Governmental Affairs. See 124 Cong. Rec. 30,949 (1978); S. Rep.

1071, 95thCong.,2d Sess(1978). TheHouseacceptedhe substitut&Senateill and it was enactedhto law.

Thecommitteenotedthatsection5(b)'srequirementhatsemi-annuateportsbe submittecto Congresscontemplates
thatthe IG's reportswill ordinarily be transmittedo Congressy the agencyheadwithout alterationor deletion."ld. at
31 (emphasisadded).The committeewenton [*20] to stresshoweverthatnothingin this sectionauthorizesor permits
an[IG] to disregardhe obligationsof law which fall uponall citizensandwith specialforce uponGovernmenbfficials.
The JusticeDepartmenthasexpresse@oncernthatsincean[IG] is to reporton mattersinvolving possibleviolationsof
criminal law, his reportmight containinformationrelatingto the identity of informants,the privacy interestof people
underinvestigationsor othermattersvhichwouldimpedédaw enforcemeninvestigationsAs notedabove thecommittee
doesnot envisionthatareportby the[IG] would containthis degreeof specificity.In anyevent,howevertheintentof the
legislationis thatthe[IG] in preparinghis reports mustobserveherequirementsf law which existtodayundercommon
law, statutesandthe Constitutionwith respecto law enforcemeninvestigations. . .

Thecommitteerecognizeshoweverthatin rarecircumstanceghe[lIG], throughinadvertencer design,mayinclude
in his reportmaterialsof this sortwhich shouldnot bedisclosedevento the CongressTheinclusionof suchmaterialsin
an[IG's] reportmay putaconscientious agendyadin aserioug*21] bind. Theobligationof anagencyheadis to help
the Presidentfaithfully executethe laws." Faithful executionof this legislationentailsthe timely transmittal,without
alterationor deletion,of an[IG's] reportto CongressHowever,a conflict of responsibilitieanay arisewhenthe agency
headconcludeghatthe[IG's] reportcontainsmaterial,disclosureof which is improperunderthelaw. In this kind of rare
casegsection 5(b)s notintended tqrohibitthe agency head fromteletingthe materialsn questionnl11l

nll"In therarecasesn which alterationor deletionshavebeenmade the committeeenvisionshatanagency
head'scommenton an[IG's] reportwould indicateto the Congresghatalterationsor deletionshadbeenmade,
give a descriptiorf the materialslteredor deletedandthe reasontherefore."ld. at32.

Id. at 31-32(emphasisadded)n12

n12In additionto thusstatingits intentionwith respecto the confidentialityof law enforcemeninformation,
thecommitteealsoexpressedts understandinghatsection5(b) cannotoverrideexecutiveprivilege with respecto

No.
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deliberative processformation:

[T]he committeeis awarethat the SupremeCourt has, in certain contexts,recognizedthe President's
constitutionalprivilege for confidentialcommunicationr for information relatedto the national security,
diplomaticaffairs,andmilitary secretsinsofarasthis privilegeis constitutionallybasedthe committeerecognizes
thatsubsectiorb(b) cannotoverrideit. In view of theuncertaimatureof thelaw in this areathe committeeintends
thatsubsectiorb(b) will neitheracceptnor rejectany particularview of Presidentiaprivilege but only preserve
for the Presidenthe opportunityto asserprivilegewherehe deemst necessaryrhe committeeintendsthatthese
questionsshouldbe left for resolutionon a case-by-casbasisasthey arisein the courseof implementingthis
legislation.

Id. at32 (emphasiadded) citationsomitted).
[*22]

The committeealsomadeit clearthatthe sameprinciplesapply with equalforceto the requiremenbf section5(d)
thatthelG reportsto agencyheadson "particularly seriousor flagrantproblems"alsobe submittedto Congressin stating
with respecto this sectionthat"asin subsectior(b), the agencyheadhasno generalauthorityor right to deleteor alter
certainprovisionsof thereport"id. at 33, the committeeclearlyimplied thatthe agencyheadretainedthe ability — asin
the"rare case'identifiedwith respecto subsectior(b) — to delete"materials. . . which shouldnot be disclosedevento
the Congress.Id. at 32.

Conclusion

Long-establisheéxecutivebranchpolicy andpractice basedn consideratiorof both Congressbversightauthority
andprinciplesof executiveprivilege, requirethatin the absencef extraordinarycircumstancesan |G mustdeclineto
provide confidentialinformation aboutan opencriminal investigationin responseo a requestpursuanto Congress'
oversightauthority.With respecto congressionalequestdasedon thereportingrequirementsf the InspectorGeneral
Act, we similarly concludethat the reportingprovisionsof the Inspector[*23] GeneralAct do not requirelGs to
disseminateonfidentialinformationpertainingto opencriminal investigations.

DOUGLASW. KMIEC
AssistantAttorney General

Office of LegalCounsel
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Summary of Barr Letter

On July 17, 1990 William P. Barr, Acting Deputy Attorney General, wrote a letter
to William M. Diefenderfer, Deputy Director of Office Management and Budget
addressing the results of discussions between the Department of Justice (DOJ) and the
President’s Council on Integrity and Efficiency (PCIE) concerning the investigative
authority of Inspectors General. The letter related to an earlier opinion issued on March
9, 1989 by the DOJ’s Office of Legal Counsel (OLC). This opinion, generally referenced
to as the Kmiec opinion (see Section 4, pg. 405), concluded that the Inspector General of
the Department of Labor did not have authority to undertake criminal investigations of
private parties under regulatory statutes such as the Fair Labor Standards Act or the
Occupational Safety and Health Act. In a subsequent letter dated September 11, 1989
Acting Deputy Attorney General Edward S.G. Dennis, Jr. emphasized that the OLC
opinion defined the authority that is granted all Inspectors Generals by the general
provisions of the Inspector General Act. However, confusion remained as to the scope of
the opinion and its application outside the context of the Department of Labor.

In order to clarify the opinion, The DOJ and the PCIE have agreed on a set of
defining principles regarding the investigative jurisdiction of IGs:

(1) Each 1G may conduct criminal and other investigations of agency
employees and other recipients of federal funds etc. so long as the
investigations are related to the 1G’s agency’s programs and operations;

(2) Each 1G may conduct criminal and other investigations of those that are
not agency employees and who do not receive federal funds:

(a) When an external party is suspected of having acted in collusion
with an agency employee or recipient of agency funds to violate a
federal law;

(b) When the IG is investigating an external party under the Program
Fraud Civil Remedies Act (31 U.S.C. 8§ 3801-12);

(c) When, in an application for federal benefit or in a document
relating to the payment of funds or property to the agency, an
external party has filed or attempts to file a fraudulent statement
with the intention of deliberately misleading an employee or
official of the agency, unless investigating such conduct is within
the investigative jurisdiction of an agency compliance or other
investigative unit as part of its programs and operations.

(3) In oversight reviews of programs office compliance or enforcement
efforts, each 1G may conduct spot check investigations of external parties
in the following circumstances:

(a) To assess the method, propriety, scope, or objectivity of program
monitoring by the program compliance or enforcement office;

(b) To assess whether the program compliance or enforcement office
is fulfilling its statutory or regulatory duties; and/or

(c) To determine the validity of allegations that employees of the
agency are failing to report, or are attempting to cover up,
regulatory violations, or are otherwise guilty of criminal
misconduct.
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July 17, 1990

William M. Diefenderfer

Deputy Director o
Office of Management and Budget

17¢h street and Pennsylvania Ave., N.W.
wWashington, D. €. 20503

Deayr Mr. Diefenderfer:

This letter is intended to memorialize the resulte cf the
racant discussions between the Pepartnent of Justice and the
Prasident’s Council on Integrity and Bfficiency (PCYE) conearning
the investigative authority of the Inspectors General. On March

9, 198%, the Depertment’s Office of legal Counsel (OLC) issued an
opinion resolving a dispute between the Sciiciter of lakor and

. the Inspector General of the Departhent ¢f lLabor concerning the

scope of that Inspector General’s i{nvestigative authority under
the Inspector General Act. In that Cpinien, OLC concluded that
the Inspector Genarxal of the Department of laber did not have
authority te undertake criminal investigations of private parties

. under regulatory statutes such as the Pair Labor Standards Act or
the Octupational Safsty and Health Act. In the wake of the CIC
Opinien, Inspecters General expresssd scme confusion and concern
over the acepe of the Cpinion and its application outside the
context of the Department of Labor. . _ o

. In a letter dated September 11, 1889, AcSing Deputy Attormney
General Edward S.G. Dennis, Jr. emphasizad that the OLC opinion
identified the nature of the authority that is granted all
Inspectors General By the general provisione of the Inspectar
General Act, but did not address the specific situation of any
Inspector General other than the Labor [Departnent Inspector
General. The Dennis latter recognized that “the full extent of
tha investigative authoerity of any particular Inspector Ganeral
can only be deternmined by reviewing all of the statutory
provisiens 2rem which he derives his authority.” I4. at 3.

The Departzent of Justise and the PCIE, with the assistance
cf the 0ffice of Managemant and Budget, have been carrying on.
discuseions in an attezmpt te resslve nisundsrstandings that have -
. arisen from the opinion and to apply the experience that both DOY
. and FCIE have gained in recent monthe in addressing questions
relating to the scope of the authority of Inspector Generals.
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Through this process DOJ and PCIE successfully have reached a
more comprehensive and ¢lear understanding ¢f a variety of areas
of 1G5 autherity and accerdingly have drafted a set of
principlas that clarify the opinien in several respects, These
clarifying principles are as follews:

1. EFach IG may conduct criminal and eother investigations of
agency employees, contractors, grantees, other recipients of
federal funds and guarantees, and afferors or other applicants
for agency contracts, grants, guarantees, or funds, sc long as
these investigatiens ars related to the 1G’s agency’s progzans
and operations. : :

2. Ffach IC may alsoc conduct criminal and other investigations
of individualas and entities who are not agency employees and whe
do net receive federal funds (Rereafter in this decument referred
to as ”"external parties”) under the circumstances listed kelow,
which are intended ta be illustrative and not all inclusive. Ne
presumption ef validity or invalidity should apply to a
circusgtanse not listagd.

a. When an external party is suspectad of having
- acted in collusion with an agancy e=ployee of
a zecipient of zgency funds to vislata a €
fodexrzl law, and investigaties of the .
external party is a necessary ¢cmplemaent to
the investigation of the euployee or
recipient. o

"’ #o2e: Recent indictments or cenvicticms involving

collusion with extewrnal partias, .or cther informatien -
providing reascnaple suspicion of collusion, may. .
predicate an IG’s investigation. of external parties.
interazting with tbe agency in that particular area.

. When 2here is no longer reason to suspect collusien,
however, thRe investigation should be transferrsd to the
respensible agancy ¢ompliance unit.

b, When the IG is investigating an extarnal
party under the Progran Fraud Civil Ramediss
Act (32 U.S5.C. §% 3801-12) in cennection vith
the peseible izposition of administrative
penalties under that Ask...

¢. ¥nen, in an application for a fedaral benefil
or im & document relating to the payment of
funds or property t¢ the 2gency, an external
pazrty has filed, attenpts to fils, oF causes
er conspires to ke filed a false or :
fraudulent statement with the lntention of
deliberatsly misleading an erployee oI
¢fficial of the agency or of commitiing a

-7 =


CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC


fraud upon the agency unlese investigating
such conduct by an external party is within
the investigative juriediction of ah ageney
compliance. or cther investigative unit as
part of its programe and operations.

rrederal benefit® includes pecuniary banefits
but alse such nonpecuniary bsnefits as
licenses and permits,

3. In additien to the above, in oversight reviews of program
efftice compliance or enforcement efforts, each 1G nay conduct
spot check investigations of external parties in the following

circumstancas:

a. To assess the method, propriety, scops, or
= objvctivity of pregram mehitoring by the
program compliance or enforcezenit cffive;
and/ox '

b. To assass whether the program cosmpliance or
enforcement cffice is fulfilling its
statutery or regulatory duties: and/or

‘. To determine the valigdity of sllegations that
ezployees of the agency are failing to

Taport, or are attampting to cover up, .
regulatery vieclaticns, or are ctharwise

guilty of eriminal miscenduct,

_NorE: Spot checks thus do not have as their objective
. the investigation of external parties RSz as, althoudh
the results whan appropriate may be reported to the
Attorney Gensral for prosecutive ¢onaideratiom. )
‘Rather, spet checks are intended to assist in ths :
assessment of the structure and managemsnt of agqeancy
programs, so that the I6 may report on them fully %o
the agency head and the Congress. :

—————

3. Neither this statement nor the opinion igsued by the Office

of legal Counsel on March 9, 158%, addresses in any way the
avthority of an Inspecter General to conduct audits.

Please let me know if we can be pt further assistancs.
’ , Sincarely,

Ve, 2%

wWilliam P. Barr
Acting Deputy Attorney General

- 3 -

~
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LEXSEE14 OP.O.L.C. 107
OPINION OF THEOFFICEOF LEGAL COUNSEL

Whether Agentsof the Department of Justice Office of Inspector General are
"Investigative or Law Enforcement Officers” Within the Meaning of 18 U.S.C.8§ 2510(7)

Agentsof the Departmendf JusticeOffice of InspectoGeneralare"investigative officers"
within the meaningf 18 U.S.C.§ 2510(7)and as sucimaybe authorizedo applyfor and
conductcourt-authorizeelectronicsurveillanceregardingmatterswithin that Office's
investigativgurisdiction.

19900LCLEXIS 50;14 Op. O.L.C107
May 29,1990

ADDRESSEE:
[*1]

LETTER OPINION FOR THE ASSOCIATEUNITED STATESATTORNEY SOUTHERNDISTRICT OF NEW
YORK

OPINIONBY: McGINNIS

OPINION:

This respondgo your requestfor our opinion asto whetheragentsof the Departmenbf JusticelnspectorGeneral
("DOJ/OIG") canbe consideredinvestigativeor law enforcemenbfficer[s]" within the meaningof 18 U.S.C.8 2510(7).
nl We have concludetthatthe DOJ/OIGfalls within that statutorydefinition.

nl SeelLetterfor William P. Barr, AssistantAttorney General Office of Legal Counselfrom Louis J. Freeh,
AssociateUnited States Attorney, Southemistrict of New York (Apr. 23, 1990).

Your requestrisesfrom anapplicationto the Criminal Division for court-authorize@lectronicsurveillancepursuant
to title Il of the OmnibusCrime ControlandSafeStreetsAct ("OCCSSA"),Pub.L. No. 90-351 tit. Ill, § 802,82 Stat.
197,212(1968)(codifiedat 18 U.S.C.8§8 2510-2520) During thedraftingof thatapplicationyou consideredhequestion
whetheragentsf the DOJ/OIGwere authorizedo actas "investigative olaw enforcemenbfficer[s]" who arepermitted
by OCCSSAto listento intercepteccommunications[*2] Becausehe questionis oneof firstimpressiorandinvolves
the intersectionof the OCCSSAandthe InspectorGeneralAct, the Office of EnforcemenOperationf the Criminal
Division recommendethat you seelour advice.

Title 11l of OCCSSAwasintendedto "provide law enforcemenbfficials with someof thetoolsthoughtnecessaryo
combatcrime without unnecessarilynfringing upontheright of individual privacy." n2 In general the statuteprohibits
surveillanceof wire and oral communicationsithout the consentof at leastone party to the communicationput
createxertainspecificexceptiongor law enforcemenpurposessubjectto procedurabndsubstantiveeequirementsn3
Most relevantly,section2516 providesfor interceptionof wire, oral, or electroniccommunicationgor law enforcement
purposegursuanto a courtorderbasedupona showingandfinding of probablecause Undersubsectior2516(1),the
Attorney Generalandcertainotherofficerswithin the Departmenbdbf Justicemay authorizethe makingof anapplication
to afederaljudgefor anorder"authorizing. . . theinterceptionof wire or oral communication®y the FederaBureauof
Investigationpr aFedera[*3] agencyhavingresponsibilityfor theinvestigatiorof theoffenseasto whichtheapplication
is made,"if the underlyingoffensefalls within oneof severalcategorieof federalcrimesenumeratedn section2516.
Undersection2518,eachsuchapplicationfor a courtordermustbe madein writing andinclude suchinformationas
"the identity of theinvestigativeor law enforcemenbfficer makingthe application."If the applicationis approvedthe
identifiedofficer may listento theintercepteccommunicationld. § 2518(3) - (5). n4

n2 Scottv. UnitedStates436 U.S.128, 130(1978).
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n3 SeeS. RepNo. 1097,90th Cong.2d Sess27-28(1968).

n4 Moreover investigativeor law enforcemenbfficers,if authorizedo interceptcommunicationsmaydisclose
thecontentof the communications$o otherinvestigativeor law enforcemenbfficers,mayusethosecontentdo the
extentthatsuchuseis appropriateto the properperformancef their official duties,mayin suitablecircumstances
give testimonyconcerningthosecontents,and may discloseand useinterceptedcommunicationgelating to
offensesntherthanthosespecifiedn the courtorderif theformerareobtainedin the courseof a court-authorized
interceptionld. § 2517(1)- (3), (5). Further,investigativeor law enforcemenbfficersspeciallydesignatedy an
appropriatgprosecutomay interceptwire or oral communication®n an emergencypasis,subjectto laterjudicial
review. 1d.§ 2518(7).

[*4]

Subsectior2510(7),in turn, definesinvestigativeor law enforcemenofficer" to mean

any officer of the United Statesor of a Stateor political subdivisionthereof,who is empoweredy law
to conductinvestigationof or to makearrestsfor offensesenumeratedn this chapter,andany attorney
authorizedby lawto prosecuter participaten the prosecutioof such offenses.

Becausehedefinitionis phrasedhroughoutn thedisjunctive— investigativeor law enforcemenbfficer,empowered
to conductinvestigationsor to makearrests— it seemslain that Congressntendedthe term"investigativeofficers"to
be broadenoughto includeofficials who participatein investigationsut do not havearrestauthority.Moreover,the only
discussionn the legislativehistory of the term “investigativeofficers" indicatesthat the termencompassesll officers
who carry outany law enforcemerduties relatingo offensesenumerateh section2516:

Paragraph(7) defines"investigativeor law enforcemenbfficer” to include any Federal,State,or local
law enforcemenbfficer empoweredo makeinvestigationsof or to makearrestsfor any of the offenses
enumerated*5] in the proposedegislation.It would includelaw enforcemenpersonnetarryingout law
enforcemenpurposes.

S.Rep.No. 1097,90th Cong.2d Sess. 91 (1968emphasisadded).

Moreover,caselaw alsointerpretsthe term"investigativeofficer[s]" broadlyto includeall law enforcemenbfficials
involvedin the investigationof the enumeratedffensesgvenif theylack the authorityto makearrestsn5 Finally, this
Office haspreviouslyopinedthatin light of the useof "the broadterm'investigatory([sic]," FBI supportpersonnetjualify
as "investigative officersivithin the meaningof section2510(7).n6

n5 SeeUnited Statev. Feekes879 F.2d 1562,1565-66(7th Cir. 1989) (prisoninvestigatorwithin section
2510(7));In re GrandJury Proceedings841F.2d 1048,1054(11thCir. 1988)(Houseof RepresentativeSommittee
in impeachmenproceedinggainsfederaljudgeis an"investigativeofficer" within section2510(7));United States
v. Clark, 651 F. Supp.76, 79 (M.D. Pa. 1986),aff'd, 857 F.2d 1464 (3d Cir. 1988),cert.denied,490U.S.1073
(1989)("While prisonemployeesnay not be'the FBI or othersnormally recognizedaslaw enforcemenbfficers,’
... [they] fall within the categoryof investigativeofficers. . . ."); Crookerv. Departmenibf Justice, 497 F. Supp.
500,503 (D. Conn.1980)(prisonofficials, eventhoughlacking arrestauthorityfor any of the offensesenumerated
in section2516(a) were investigatorander sectior2510(7)).

n6 Memorandunfor William H. WebsterDirector, FederaBureauof Investigationfrom TheodoreB. Olson,
AssistantAttorney General,Office of Legal Counsel,Re: Use of FBI SupportPersonneto Monitor Title Il
Surveillanceat 20(Oct. 31,1984).
[*6]

We believeDOJ/OIG agentgqualify as"investigativeofficer[s]" undersection2510(7)asconstruedabove because
theseagentamay makeinvestigationof offensesenumeratedh section2516.EachinspectorGenerahasthe duty and
responsibilityto "providepolicy directionfor andto conduct,superviseandcoordinateauditsandinvestigations'telating
to theprogramsandoperationsof [the] establishmentlh whichhefunctions5 U.S.C.app.3,84 (a) (1). n7 An Inspector
Generalmustalso"conduct,supervisepr coordinateotheractivitiescarriedout or financedby suchestablishmenfor the
purposeof . .. preventinganddetectingraudandabusen, its programsandoperations.'ld. 8 4(a)(3). InpectorGenerals
alsohaveresponsibility"with respecto (A) . . . the preventionanddetectionof fraud andabusein . . . programsand
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operationaadministeredr financedby suchestablishmentfand] (B) the identificationand prosecutiorof participants
in suchfraud or abuse."d. § 4(a) (4) (emphasisadded).Theseresponsibilitiegequirean InspectorGeneralto "report
expeditiouslyto the Attorney Generalwheneveithe Inspecto*7] Generahasreasonablgroundsto believetherehas
beena violation of Federalcriminal law." 1d. § 4(d). n8 Thus,the InspectorGeneralAct entruststhe DOJ/OIGwith
investigative auditingandotherresponsibilitieselevanto the detectiorandprosecutiorof fraudandabusewithin Justice
Departmenprogramsor operationsn9

n7 AlthoughthelnspectoiGeneralAct originally did notprovidefor aninspectoiGeneralwvithin theDepartment
of Justice,a 1988amendmento the InspectorGeneralAct createdthe DOJ/OIG.SeePub.L. No. 100-504,102
Stat. 25152520-21(1988).

n8 The provisionsrelating specificallyto the DOJ/OIG statethat the InspectorGeneral'shall be underthe
authority,direction,andcontrol of the Attorney Generalwith respecto auditsor investigationspr the issuancef
subpoenasyhich requireacces®f sensitiveinformation”concerningspecifiedareasof law enforcement5 U.S.C.
app. 3, §88D(a) (1).

n9 Indeed,this Office hasstatedthat it had"no doubtthat the [Labor Department]inspectorGeneralhas
criminal investigativeauthority. . . within the scopeof his statutorily-grantednvestigativeauthority." Inspector
GeneralAuthority to ConductRegulatoryinvestigations13 Op. O.L.C54,58 n.7 (1989).
[8]

In particular,we believethatthe DOJ/OIG'sinvestigativejurisdiction carrieswith it the powerto investigateoffenses
enumeratedh section2516,shouldthe DOJ/OIG discoverevidencethat JusticeDepartmenpersonnelcontractorsor
granteesreengagingn suchoffensesn connectiorwith the Department'grogramsor operationsAmongtheseoffenses
may be, for example pribery of public officials andwitnesse$18 U.S.C.§ 201),influencingor injuring an officer, juror,
or witness(id. 88 1503,1512,1513),obstructionof criminal investigationgid. § 1510),wire fraud (id. § 1343), malil
fraud(id. § 1341),and dealingn illegal drugs.See id.88§ 2516(1)c), (e).

Accordingly,we concludethatDOJ/OlGagentgincluding specialagentsauditorsandinvestigators preinvestigative
officerswithin the meaningof 18 U.S.C.§ 2510(7),andassuchmay be authorizedby the appropriateofficials within
this Departmento apply for andto conductcourt-authorizeatlectronicsurveillancewith regardto matterswithin the
DOJ/OIG'sinvestigativgurisdiction.

JOHNO. McGINNIS
DeputyAssistant*9] Attorney General

Office of LegalCounsel
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INTERPRETATION OF PHRASE "RECOMMENDATION THAT FUNDS BE

PUT TO BETTER USE" IN INSPECTOR GENERAL ACT

Although it is a close question, the better interpretation of the Inspector General Act
isthat Congress did not intend to limit the phrase "recommendation that funds be put to
better use" to only those audit recommendations that achieve identifiable monetary
savings.

M ar ch 20, 1998

MEMORANDUM FOR THE ASSISTANT ATTORNEY GENERAL FOR
ADMINISTRATION

AND THE
INSPECTOR GENERAL

You have asked us to resolve a dispute regarding the appropriate interpretation of the
phrase "recommendation that funds be put to better use," as used in the Inspector General
Act, 5 U.S.C. app., 88 1-12 (1994) ("IG Act"). It is our understanding that the Justice
Management Division (*JMD") and the Office of the Inspector General ("OIG") disagree
as to which recommendations may properly be identified and reported by OIG as "funds
put to better use." See Memorandum for Dawn Johnsen, Acting Assistant Attorney
General, Office of Legal Counsel, from Stephen R. Colgate, Assistant Attorney General
for Administration, and Michael R. Bromwich, Inspector General, Re: Audit Resolution
Committee Request for Legal Opinion (July 11, 1997). JMD asserts that " funds put to
better use' may only be claimed when some type of savings results from the audit
recommendation.” Id. at 1. OIG, on the other hand, believes that the phrase also
encompasses "recommendations that funds be redirected to achieve greater efficiency,
accountability, or internal control objectives even though not necessarily monetized as
savings." Id.

As we explain more fully below, we conclude that, although it is a close question, the
better reading of the statute is that Congress did not intend to limit the phrase
"recommendation that funds be put to better use" to only those audit recommendations
that achieve identifiable monetary savings.

DISCUSSION
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INTERPRETATION OF PHRASE "RECOMMENDATION THAT FUNDS BE PUT TO BETTER USE" IN INSPECTOR GENERAL ACT

Section 5 of the 1G Act requires each Inspector General to prepare semiannual reports
"summarizing the activities of the Office™ during the immediately preceding six-month
period. 5 U.S.C. app., 8 5(a). The statute specifies certain information that must, at a
minimum, be contained in such reports. 1d. Included among these requirements is:

a listing, subdivided according to subject matter, of each audit
report issued by the Office during the reporting period and for
each audit report, where applicable, the total dollar value of
questioned costs (including a separate category for the dollar
value of unsupported costs) and the dollar value of
recommendations that funds be put to better use.

Id. 8§ 5(a)(6). The statute further requires separate statistical tables summarizing, with
respect to audit reports pending and issued during the reporting period, decisions made by
management as a result of those reports: one table concerns the status of management
decisions in response to questioned costs, and the other concerns the status of
management decisions in response to recommendations that funds be put to better use. Id.

88 5(a)(8), (9).

The phrase "recommendation that funds be put to better use" is defined in the 1G Act
as follows:

a recommendation by the Office that funds could be used
more efficiently if management of an establishment took
actions to implement and complete the recommendation,
including --

(A) reductions in outlays;

(B) deobligation of funds from programs or operations;

(C) withdrawal of interest subsidy costs on loans or loan
guarantees, insurance, or bonds;

(D) costs not incurred by implementing recommended
improvements related to the operations of the

establishment,
a contractor or grantee;

(E) avoidance of unnecessary expenditures noted in preaward
reviews of contract or grant agreements; or

(F) any other savings which are specifically identified

file://H|/My%20Documents/Deskbook/Lgl%20Cs1%200pns/Funds%20to%20Better%20Use.htm (2 of 7)1/29/2004 6:37:58 AM
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INTERPRETATION OF PHRASE "RECOMMENDATION THAT FUNDS BE PUT TO BETTER USE" IN INSPECTOR GENERAL ACT

Id. 8 5(f)(4). Looking first only to that portion of the definition that precedes items (A)
through (F), the critical interpretive question is whether "a recommendation that funds
could be used more efficiently"” is limited to a recommendation that funds could be saved.
An affirmative answer to this question requires equating efficiency with identifiable
savings.-(1) However, the dictionary defines "efficiency" as the "capacity to produce
desired results with a minimum expenditure of energy, time, money, or materials."
Webster's Third New International Dictionary 725 (1986). Pursuant to this definition,
efficiency could include, but need not necessarily be limited to, monetary savings.
Efficiency could be achieved, for example, by accomplishing a particular task in a shorter
amount of time, thereby freeing up personnel resources to turn to another task. Although
ultimately an agency may save money by saving energy, time, or materials, such savings
may be neither identifiable nor quantifiable. We therefore conclude that, standing alone,
the definition of "recommendation that funds be put to better use" that precedes
subsections (A) through (F) would best be interpreted as not requiring a demonstration of
identifiable savings.

JMD further contends, however, that each of the examples that follows in subsections 5
(H(4)(A) through (F) refers to some type of savings, and therefore that the definition of
"recommendation that funds be put to better use™ also must be interpreted as limited to
specifically identified savings. Under the long-established canon of gjusdem generis,
where a general term follows a specific one, the general term should be construed to
encompass only subjects similar in nature to those subjects enumerated by the specific
words. 2A Norman J. Singer, Sutherland Statutory Construction 8 47.17 (5th ed. 1992).
The doctrine is equally applicable where specific words follow general ones: application
of the general term is then restricted to matters similar to those enumerated. 1d. We note,
however, that the rule is, like other canons of statutory construction, "only an aid to the
ascertainment of the true meaning of the statute. It is neither final nor exclusive."”
Helvering v. Stockholms Enskilda Bank, 293 U.S. 84, 89 (1934). The canon should not
govern "when the whole context [of a statute] dictates a different conclusion.” Norfolk and
Western Ry. v. American Train Dispatchers Ass'n, 499 U.S. 117, 129 (1991).

There are two separate g usdem generis arguments to be made with respect to
subsection 5(f)(4). The first relies upon the catchall reference in subsection 5(f)(4)(F) to
"any other savings" to reinforce a conclusion from the text of subsections 5(f)(4)(A)
through (E) that the categories itemized therein all enumerate various examples of
savings. OIG, however, disputes that all of the examples listed in subsections (A) through
(E) constitute savings. OIG concedes that (A) ("reductions in outlays") and (B)
("deobligation of funds') comprise savings, but questions whether (C) ("withdrawal of
interest subsidy costs") would also fall into this category, especially if the interest subsidy
Is recaptured and reallocated elsewhere. See E-Mail for Beth Nolan, Deputy Assistant
Attorney General, Office of Legal Counsel, and Janis Sposato, Deputy Assistant Attorney
General, Justice Management Division, from Robert L. Ashbaugh, Deputy Inspector
General, Office of Inspector General (Dec. 19, 1997). Similarly, OIG asserts that
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INTERPRETATION OF PHRASE "RECOMMENDATION THAT FUNDS BE PUT TO BETTER USE" IN INSPECTOR GENERAL ACT

subsections (D) ("costs not incurred by implementing recommended improvements") and
(E) ("avoidance of unnecessary expenditures') need not necessarily result in savings, if
the funds recovered are reinvested in the program. Id. We believe, however, that the better
reading of (C), (D), and (E) is that they do define different categories of savings. The
language used in these subsections suggests funds recovered -- e.g., "withdrawal of . . .
costs,"” "costs not incurred," "avoidance of unnecessary expenditures” -- and thus provides
strong textual support for application of g usdem generisin this context.

Under the second gusdem generis argument, the general definition of
"recommendation that funds be put to better use™ that precedes subsections 5(f)(4)(A)
through (F) is limited by the items listed in those subsections, i.e. the definition is limited
to identifiable savings. We believe this second argument, while not without merit, is less
tenable in light of both the textual definition of “recommendation that funds be put to
better use™ and the legislative history of the IG Act.

Under the statute, a "recommendation that funds be put to better use" is a
"recommendation . . . that funds could be used more efficiently if management of an
establishment took actions to implement and complete the recommendation, including™
the list of examples of savings in subsections (A) through (F). 5 U.S.C. app. 8 5(f)(4). An
interpretational difficulty is presented by the fact that the word "including™ could be read
to modify either the phrase "recommendation . . . that funds could be used more
efficiently” or the phrase "actions to implement and complete the recommendation.” If the
list of examples of savings is read to modify the former, then the argument that
"recommendation that funds be put to better use™ is limited to savings is more forceful, for
the various categories of savings would exemplify the kinds of final recommendations that
management might make. However, if the list of savings instead modifies the noun
"actions," then the categories of itemized savings offer examples of the kinds of actions
management might take to "implement" a particular reccommendation for greater
efficiency. Under the second reading, achieving savings would be part of the
implementation of the recommendation; the decision whether to reinvest those savings in
the program from which they derived or to set them aside for some other purpose would
complete the recommendation. Thus, a recommendation that funds be put to better use
could require management to take steps to achieve savings and then reallocate those
savings to the same program or others in order to realize a more efficient use of the funds,
in terms of energy, time, or materials. The end result need not necessarily produce
identifiable savings, even though savings would be achieved during one of the interim
steps of the recommendation.

Although it is a close question, we think that the second reading better reconciles the
list of examples in subsections 5(f)(4)(A) through (F) with the broader definition of
"recommendation that funds be put to better use" preceding that list. In light of our
conclusion that the term "efficiently” is not limited to identifiable savings, it is more
consistent with this broader understanding to interpret subsections (A) through (F) as
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INTERPRETATION OF PHRASE "RECOMMENDATION THAT FUNDS BE PUT TO BETTER USE" IN INSPECTOR GENERAL ACT

illustrative of the kinds of interim actions that might be taken to implement a particular
recommendation.

Because it is a close textual question, we look to the legislative history of the 1988
amendments to the 1G Act, in which the definition of “recommendation that funds be put
to better use™ first appeared, to see if we can find evidence of congressional intent. The
history is not particularly helpful with respect to the question before us, but it does not
contradict our textual interpretation. One of Congress's concerns in enacting the 1988
amendments was that the semi-annual reports of inspectors general varied widely in
format and in the terms used to describe the audit resolution process. See S. Rep. No. 100-
150, at 24 (1987). Congress wanted to standardize the reporting process in order to
develop "an overall picture of the Federal government's progress against waste, fraud and
mismanagement.” 1d. At the same time, Congress enacted reforms "to provide for more
independence for audit and investigative operations.” H.R. Rep. No. 100-771, at 5 (1988),
reprinted in 1988 U.S.C.C.A.N. 3154, 3158 ("House Report"). The House hearings on the
1988 amendments affirmed Congress's "strong commitment to the IG concept and the
indisputable preponderance of evidence that IG's have greatly improved operations in their

departments and agencies, in addition to saving the American taxpayers literally billions
of dollars." Inspector General Act Amendments of 1988: Hearing on H.R. 4054 before a
Subcomm. of the House Comm. on Government Operations, 100th Cong. 21 (1988)
("House Hearing") (statement of Rep. Horton) (emphasis added).

Originally, neither the Senate bill (S. 908) nor the House bill (H.R. 4054) proposing
the 1988 amendments to the IG Act included any reference to "recommendation that funds

be put to better use." Rather, the phrase first appeared in H.R. 4054 after committee
markup. The precise scope of the definition is not addressed in the legislative history.
However, the House report offers some support for a broad reading of that phrase that
comports with our interpretation of the text:

The format speaks of "funds recommended to be put to better
use." The committee intends that inspectors general report the
amounts of funds or resources that will be used more
efficiently as a result of actions taken by management or
Congress if the inspector general's recommendation is
implemented.

House Report at 19, reprinted in 1988 U.S.C.C.A.N. at 3172 (emphasis added). The
committee's reference not only to "funds" but also to "resources™ "that will be used more
efficiently"” is more consistent with an understanding of 'recommendation that funds by
put to better use" that includes non-monetized efficiencies.

Moreover, while we recognize that the statements of individual legislators have
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INTERPRETATION OF PHRASE "RECOMMENDATION THAT FUNDS BE PUT TO BETTER USE" IN INSPECTOR GENERAL ACT

limited interpretive value, see Garcia v. United States, 469 U.S. 70, 76 (1984), we note a
floor comment made by Senator Glenn, Chairman of the Senate Governmental Affairs
Committee that considered S. 908, who praised the historical success of inspectors general

in achieving both identifiable savings and non-quantifiable efficiencies:

According to the most recent report from the Council that
coordinates |G activities, in the past 5 years more than $92
billion have been recovered or put to better use because of the
|G efforts.

That comes out to about $18 billion per year. That is B for
billion. That is a significant amount of money. It could be
even greater than that, because it is difficult to evaluate and
guantify some of these savings where you are making more
efficient use of money

134 Cong. Rec. 615 (1988) (statement of Sen. Glenn) (emphasis added). Although it is not

clear that Senator Glenn, nor for that matter any other member of Congress who spoke
about the proposed leqgislation, was thinking of the distinction between identifiable
savings and other efficiencies in the context of "recommendation that funds be put to
better use" at the time he made his statement, the comment suggests that Senator Glenn
considered that funds "recovered or put to better use" would not necessarily be

quantifiable.

CONCLUSION

Neither the text nor the legislative history of the 1G Act offers clear evidence of how
broadly Congress intended to define "recommendation that funds be put to better use."
Nevertheless, we conclude that, on balance, the better interpretation of that term is that it
not be limited to only those audit recommendations that achieve identifiable monetary

savings.

DAWN JOHNSEN
Acting Assistant Attorney General
Office of Legal Counsel

file:///H|/My%20Documents/Deskbook/Lgl%20Cs1%200pns/Funds%20to%20Better%20Use.htm (6 of 7)1/29/2004 6:37:58 AM


CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC


INTERPRETATION OF PHRASE "RECOMMENDATION THAT FUNDS BE PUT TO BETTER USE" IN INSPECTOR GENERAL ACT

1. We use the term "savings" as we understand JMD uses that term, i.e. an identifiable

reduction in costs. See Webster's Third New International Dictionary 2020 (1986).
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WHISTLEBLOWER PROTECTIONSFOR CLASSIFIED DISCLOSURES

A Senate bill addressing the disclosure to Congress of classified "whistleblower™
information concer ning the intelligence community is unconstitutional because it would
deprive the President of the opportunity to deter mine how, when and under what
circumstances certain classified information should be disclosed to Members of Congress.

A House bill addressing the same subject is constitutional because it contains
provisions that allow for the exercise of the President’s constitutional authority.

May 20, 1998

STATEMENT
BEFORE THE
PERMANENT SELECT COMMITTEE ON INTELLIGENCE
U.S. HOUSE OF REPRESENTATIVES

Mr. Chairman, Congressman Dicks, and Members of the Committee:

My name is Randolph Moss. | am a Deputy Assistant Attorney General in the
Office of Legal Counsel at the Department of Justice. | am pleased to be here to present
the analysis of the Department of Justice concerning the constitutionality of S. 1668 and H.
R. 3829, two bills that address disclosure to Congress of classified "whistleblower"
information concerning the intelligence community.

As the Department has previously indicated, it is our conclusion that S. 1668, like
the Senate passed version of section 306 of last year's Intelligence Authorization bill,
is unconstitutional (1) It is unconstitutional because it would deprive the President of the
opportunity to determine how, when and under what circumstances certain classified
information should be disclosed to Members of Congress -- no matter how such a
disclosure might affect his ability to perform his constitutionally assigned duties. In
contrast, H.R. 3829 is constitutional because it contains provisions that allow for the
exercise of that authority.

| begin by briefly summarizing the principal provisions of S. 1668 and H.R. 3829. |
then review the relevant constitutional history and doctrine. | conclude by applying the
relevant constitutional principles to the two bills. Because other witnesses at the hearing
today can best address the practical concerns posed by legislation in this area, my remarks
are limited to the relevant constitutional considerations.
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

A

S. 1668 would require the President to inform employees of covered federal
agencies (and employees of federal contractors) that their disclosure to Congress of
classified information that the employee (or contractor) reasonably believes provides
direct and specific evidence of misconduct "is not prohibited by law, executive order, or
regulation or otherwise contrary to public policy."(2 The misconduct covered by the bill
includes not only violations of law, but also violations of "any . . . rule[] or regulation,"
and it encompasses, among other things, "gross mismanagement, a gross waste of funds,
[or] a flagrant abuse of authority."(3)

S. 1668 would thus vest any covered federal employee having access to classified
information with a unilateral right to circumvent the process by which the executive and
legislative branches accommodate each others' interests in sensitive information. Under S.
1668, any covered federal employee with access to classified information that -- in the
employee's opinion -- indicated misconduct could determine how, when and under what
circumstances that information would be shared with Congress. Moreover, the bill would
authorize this no matter what the effect on the President's ability to accomplish his
constitutionally assigned functions. As discussed below, such a rule would violate the
separation of powers.(4)

B.

H.R. 3829 would amend the Central Intelligence Agency Act and the Inspector
General Act of 1978 to provide a means for covered executive branch employees and
contractors to report to the Intelligence Committees certain serious abuses or violations of
law or false statements to Congress that relate to "the administration or operation of an
intelligence activity," as well as any reprisal or threat of reprisal relating to such a report.
Under H.R. 3829, any employee or contractor who wishes to report such information to
Congress would first make a report to the inspector general for the Central Intelligence
Agency or their agency, as appropriate. If the complaint appears credible, the relevant
inspector general would be required to forward the complaint to the head of his or her
agency, and the head of the agency would generally be required to forward the report to
the Intelligence Committees. Moreover, if the inspector general does not transmit the
complaint to the head of the agency, the employee or contractor would generally be
permitted to submit the complaint -- under defined conditions -- to the Committees
directly.

Significantly, unlike S. 1668, H.R. 3829 provides that the head of the agency or the
Director of Central Intelligence may determine "in the exceptional case and in order to
protect vital law enforcement, foreign affairs, or national security interests" not to transmit
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

the inspector general's report to the Intelligence Committees and not to permit the
employee or contractor directly to contact the Intelligence Committees.(5) Whenever this
authority is exercised, the head of the agency or the Director of Central Intelligence must
promptly provide the Intelligence Committees with his or her reasons for precluding the
disclosure. In this manner, H.R. 3829 would provide a mechanism for congressional
oversight while protecting the executive interest in maintaining the strict confidentiality
of classified information when necessary to the discharge of the President's constitutional
authority. As a result, unlike S. 1668, H.R. 3829 is consistent with the constitutional
separation of powers.

A host of precedents, beginning at the founding of the Republic, support the view
that the President has unique constitutional responsibilities with respect to national
defense and foreign affairs.(6) As was recognized in the Federalist Papers and by the first
Congresses, secrecy is at times essential to the executive branch's discharge of its
responsibilities in these core areas. Indeed, Presidents since George Washington have
determined on occasion, albeit very rarely, that it was necessary to withhold from
Congress, if only for a limited period of time, extremely sensitive information with respect
to national defense or foreign affairs.()

Perhaps the most famous of the Founders' statements on the need for secrecy is
John Jay's discussion in the Federalist Papers. Jay observed:

There are cases where the most useful intelligence may be obtained, if the
persons possessing it can be relieved from apprehensions of discovery.
Those apprehensions will operate on those persons whether they are
actuated by mercenary or friendly motives; and there doubtless are many of
both descriptions who would rely on the secrecy of the President, but who
would not confide in that of the Senate, and still less in that of a large
popular assembly. The convention have done well, therefore, in so
disposing of the power of making treaties that although the President must,
in forming them, act by the advice and consent of the Senate, yet he will be
able to manage the business of intelligence in such manner as prudence may
suggest.(8)

Our early history confirmed the right of the President to decide to withhold national
security information from Congress under extraordinary circumstances. In the course
of investigating the failure of General St. Clair's military expedition of 1791, the House of
Representatives in 1792 requested relevant documents from the executive branch.(8)
President Washington asked the Cabinet's advice as to his proper response "because [the
request] was the first example, and he wished that so far as it should become a precedent,
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

it should be rightly conducted."(19) Washington's own view was that "he could readily
conceive there might be papers of so secret a nature, as that they ought not to be given
up.u(ﬂ)

A few days later a unanimous Cabinet -- including Secretary of State Thomas
Jefferson, Secretary of the Treasury Alexander Hamilton, and Attorney General Edmund
Randolph -- concurred. The Cabinet advised the President that, although the House
"might call for papers generally,” "the Executive ought to communicate such papers as the
public good would permit, and ought to refuse those, the disclosure of which would injure
the public."(t2) The Executive "consequently w[as] to exercise a discretion" in responding
to the House request.(13) The Cabinet subsequently advised the President that the
documents in question could all be disclosed consistently with the public interest.(14)

Although President Washington ultimately decided to produce the requested
documents, they were actually produced only after the House, on April 4, 1792,
substituted a new request apparently recognizing the President's discretion by asking only

for papers "of a public nature."(13)

Two years later, President Washington adhered to his conclusion regarding the
respective authorities of the executive and legislative branches. Acting upon the advice of
Attorney General William Bradford and other Cabinet officers, Washington responded to
an unqualified request from the Senate for correspondence between the Republic of
France and the United States minister for France by providing the relevant
correspondence, except for "those particulars which, in [his] judgment, for public

considerations, ought not to be communicated."(16)

In 1796, when a controversy arose regarding whether President Washington could
be required to provide the House of Representatives with records relating to the
negotiation of the Jay Treaty, James Madison -- who was then a Member of the House --
conceded that even where Congress had a legitimate purpose for requesting information
the President had authority "to withhold information, when of a nature that did not permit

a disclosure of it at the time."(17)

Congressional recognition of this power in the President extends well into recent
times.(18) Moreover, since the Washington Administration, Presidents and their senior
advisers have repeatedly concluded that our constitutional system grants the executive
branch authority to control the disposition of secret information. Thus, then-Attorney
General Robert Jackson declined, upon the direction of President Franklin Roosevelt,

a request from the House Committee on Naval Affairs for sensitive FBI records on war-
time labor unrest, citing (among other grounds) the national security.(9) Similarly, then-
Assistant Attorney General William Rehnquist concluded almost thirty years ago that “the
President has the power to withhold from [Congress] information in the field of foreign
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

relations or national security if in his judgment disclosure would be incompatible with the
public interest."(20)

The Supreme Court has similarly recognized the importance of the President's
ability to control the disclosure of classified information. In considering the statutory
question whether the Merit Systems Protection Board could review the revocation of
an executive branch employee's security clearance, the Court in Department of the Navy
v. Egan also addressed the President's constitutional authority to control the disclosure
of classified information:

The President . . . is the "Commander in Chief of the Army and Navy of the
United States.” U.S. Const., Art. I, § 2. His authority to classify and control
access to information bearing on national security . . . flows primarily from
this constitutional investment of power in the President and exists quite
apart from any explicit congressional grant. . . . This Court has recognized
the Government's "compelling interest™ in withholding national security
information from unauthorized persons in the course of executive

business. . . . The authority to protect such information falls on the President

as head of the Executive Branch and as Commander in Chief.(21)

Similarly, in discussing executive privilege in United States v. Nixon, a unanimous
Supreme Court emphasized the heightened status of the President's privilege in the context
of "military, diplomatic, or sensitive national security secrets."(22) Although declining in
the context of that criminal case to sustain President Nixon's claim of privilege as to tape
recordings and documents sought by subpoena, the Supreme Court specifically observed
that the President had not "place[d] his claim of privilege on the ground that they are
military or diplomatic secrets. As to these areas of Art. Il duties the courts have
traditionally shown the utmost deference to Presidential responsibilities."(23)

Other statements by individual Justices and the lower courts reflect a similar
understanding of the President's power to protect national security by maintaining the
confidentiality of classified information.(24) Justice Stewart, for example, discussed this
authority in his concurring opinion in New York Times v. United States (the "Pentagon
Papers" case):

[1]t is elementary that the successful conduct of international diplomacy and
the maintenance of an effective national defense require both confidentiality
and secrecy. . . . In the area of basic national defense the frequent need for
absolute secrecy is, of course, self-evident.

| think there can be but one answer to this dilemma, if dilemma it be.
The responsibility must be where the power is. If the Constitution gives
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

the Executive a large degree of unshared power in the conduct of foreign
affairs and the maintenance of our national defense, then under the
Constitution the Executive must have the largely unshared duty to
determine and preserve the degree of internal security necessary to exercise
that power successfully. . .. [I]t is clear to me that it is the constitutional
duty of the Executive . . . to protect the confidentiality necessary to carry
out its responsibilities in the fields of international relations and national
defense.(25)

In applying these constitutional principles to S. 1668 and H.R. 3829, we take as a
given that Congress has important oversight responsibilities and a corollary interest in
receiving information that enables it to carry out those responsibilities.(26) Those interests
obviously include Congress's ability to consider evidence of misconduct and abuse by the
executive's agents. H.R. 3829, however, demonstrates that it is possible to develop
procedures for providing Congress information it needs to perform its oversight duties,
while not interfering with the President's ability to control classified information when
necessary to perform his constitutionally assigned duties.

A

In analyzing S. 1668, there is no need to resolve the precise parameters of the
President's authority to control access to classified diplomatic and national security
information. Instead, we have focused on the specific problem presented by the bill,
which, in defined circumstances, gives a unilateral right of disclosure to every executive
branch employee with access to classified information.(27) The reach of S. 1668 is
sweeping: it would authorize any covered federal employee to foreclose or circumvent a
presidential determination that restricts congressional access to certain classified
information in extraordinary circumstances.

S. 1668 is inconsistent with Congress's traditional approach to accommodating the
executive branch's interests with respect to national security information. In the National
Security Act, for example, Congress itself recognized the need for heightened secrecy in
certain "extraordinary circumstances affecting vital interests of the United States," and
authorized the President to sharply limit congressional access to information relating
to covert actions in such cases.(28) An example of accommodation between the branches
that is even more directly applicable to the present context is the National Security Act's
recognition that the intelligence agencies on occasion need to redact sources and methods
and other exceptionally sensitive intelligence information from materials they provide to
the Intelligence Committees.(29)
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

In contrast, S. 1668 would deprive the President of his authority to decide, based on
the national interest, how, when and under what circumstances particular classified
information should be disclosed to Congress.(30) This is an impermissible encroachment
on the President's ability to carry out core executive functions. In the congressional
oversight context, as in all others, the decision whether and under what circumstances to
disclose classified information must be made by someone who is acting on the official
authority of the President and who is ultimately responsible to the President. The
Constitution does not permit Congress to authorize subordinate executive branch
employees to bypass these orderly procedures for review and clearance by vesting them
with a unilateral right to disclose classified information -- even to Members of Congress.
Such a law would squarely conflict with the Framers' considered judgment, embodied in
Article 11 of the Constitution, that, within the executive branch, all authority over matters
of national defense and foreign affairs is vested in the President as Chief Executive
and Commander in Chief.(31)

It has been suggested that S. 1668 (at least with modest revisions) would strike an
acceptable balance between the competing executive and legislative interests relating to
the control of classified information, and would thus survive review under ordinary
separation of powers principles.(32) That balance under S. 1668, however, would be based
on an abstract notion of what information Congress might need to know relating to some
future inquiry and what information the President might need to protect in light of some
future set of world events. Such an abstract resolution of the competing interests at stake
Is simply not consistent with the President's constitutional responsibilities respecting
national security and foreign affairs. He must be free to determine, based on particular --
and perhaps currently unforeseeable -- circumstances, that the security or foreign affairs
interests of the Nation dictate a particular treatment of classified information.

Furthermore, S. 1668 also undermines the traditional, case-by-case process of
accommodating the competing needs of the two branches -- a process that reflects the
facts and circumstances of particular situations. As one appellate court has observed, there
exists "an implicit constitutional mandate to seek optimal accommaodation [between the
branches] through a realistic evaluation of the needs of the conflicting branches in the
particular fact situation."(33) Rather than enabling balances to be struck as the demands of
specific situations require, S. 1668 would attempt to legislate a procedure that cannot
possibly reflect what competing executive and legislative interests may emerge with
respect to some future inquiry. It would displace the delicate process of arriving at
appropriate accommodations between the branches with an overall legislated "solution™
that paid no regard to unique -- and potentially critical -- national security and foreign
affairs considerations that may arise. This approach contrasts with that of H.R. 3829,
which would balance the competing legislative and executive interests at stake in
a manner that would permit rational judgments to be made in response to real world
events.

file:///H|/My%20Documents/Deskbook/Lgl%20Cs1%200pns/Whistleblower.htm (7 of 14)1/29/2004 6:39:31 AM


http://www.usdoj.gov/olc/whistle_housetestimony_olc.htm#N_30_
http://www.usdoj.gov/olc/whistle_housetestimony_olc.htm#N_31_
http://www.usdoj.gov/olc/whistle_housetestimony_olc.htm#N_32_
http://www.usdoj.gov/olc/whistle_housetestimony_olc.htm#N_33_
CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC


WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

B.

H.R. 3829 does not present the constitutional infirmity posed by S. 1668. H.R.
3829 does not vest any executive branch employee who has access to classified
information with a unilateral right to determine how, when and under what circumstances
classified information will be disclosed to Members of Congress and without regard for
how such a disclosure might affect the President's ability to perform his constitutionally
assigned duties.

Instead, H.R. 3829 would establish procedures under which employees who wish to
report to Congress must first submit their complaint to an inspector general, who would
review it for credibility and then submit the complaint to the agency head before it is
forwarded to Congress. This process would allow for the executive branch review and
clearance process that S. 1668 would foreclose. H.R. 3829 would further authorize
heads of agencies and the Director of Central Intelligence, upon the completion of that
process, to decide not to transmit an employee's complaint to the Intelligence Committees,
or allow the employee to contact the Committees directly, "in the exceptional case and in
order to protect vital law enforcement, foreign affairs, or national security interests."(34) If
such a decision were made, then the head of agency or Director of Central Intelligence
would be required to provide the Committees with the reason for the determination.

Not only would H.R. 3829 thus avoid the constitutional infirmity of S. 1668 by
allowing for review by the President or officials responsible to him, it would also allow
for the operation of the accommodation process traditionally followed between the
legislative and executive branches regarding disclosure of confidential information.

Upon receipt of the explanation for a decision not to allow an employee complaint to go
forward, the Intelligence Committees could contact the agency head or Director of Central
Intelligence to begin the process of seeking to satisfy the Committees' oversight needs in
ways that protect the executive branch's confidentiality interests. The bill's procedures are
thus consistent with our constitutional system of separation of powers.

V.

We recognize that Congress has significant interests in disclosure of evidence of
wrongdoing or abuse. There is an inevitable tension, however, between preserving the
secrecy necessary to permit the President to perform his constitutionally assigned duties
and permitting the disclosures necessary to permit congressional oversight. Under relevant
constitutional doctrine, Congress may not resolve this tension by vesting in individual
federal employees the power to control disclosure of classified information. For this
reason, we have concluded that S. 1668 is unconstitutional. H.R. 3829 does not contain
this constitutional infirmity and is constitutional.
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

RANDOLPH MQOSS

Deputy Assistant Attorney General
Office of Legal Counsel

1 In addition, the Department of Justice took a similar position with respect to comparable
legislation in a brief that it filed in the Supreme Court in 1989. See Brief for Appellees,
American Foreign Serv. Ass'n v. Garfinkel, 488 U.S. 923 (1988) (No. 87-2127).

2 Section 1(a)(1)(A).
3 Section 1(a)(2)(A), (C).

4 The Supreme Court has employed three principles in resolving separation of powers
disputes. First, where "[e]xplicit and unambiguous provisions of the Constitution prescribe
and define . . . just how [governmental] powers are to be exercised,” INS v. Chadha, 462
U.S. 919, 945 (1983), the constitutional procedures must be followed with precision.
Second, where the effect of legislation is to vest Congress itself, its members, or its agents
with ""either executive power or judicial power," the statute is unconstitutional.
Metropolitan Wash. Airports Auth. v. Citizens for Abatement of Aircraft Noise, Inc., 501
U.S. 252, 274 (1991) (citation omitted). Finally, legislation that affects the functioning

of the executive may be unconstitutional if it either "'impermissibly undermine[s]' the
powers of the Executive Branch™ or "disrupts the proper balance between the coordinate
branches [by] prevent[ing] the Executive Branch from accomplishing its constitutionally
assigned functions.” Morrison v. Olson, 487 U.S. 654, 695 (1988) (citations omitted).
Because we conclude that S. 1668 would violate separation of powers under even the most
lenient of these tests, there is no need to resolve whether one of the more stringent
standards applies.

> See id. § 2(a), proposed new paragraph (5)(E) to be added to subsection (d) of section 17
of the Central Intelligence Agency Act of 1949, 50 U.S.C. § 4039 (1994); id. § 2(b)(1),
proposed new section 8H(e) to be added to the Inspector General Act of 1978, 5 U.S.C.
app. 3 8 8 (1994 & Supp. 11 1996).

6 The President's national security and foreign affairs powers flow, in large part, from his
position as Chief Executive, U.S. Const. art. I, § 1, cl. 1, and as Commander in Chief, id.
art. 11, 8 2, cl. 1. They also derive from the President's more specific powers to "make
Treaties," id. art. 11, 8 2, cl. 2; to "appoint Ambassadors . . . and Consuls," id.; and to
"receive Ambassadors and other public Ministers," id. art. 11, 8 3. See The Federalist No.
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

64, at 392-94 (John Jay) (Clinton Rossiter ed., 1961). The Supreme Court has repeatedly
recognized the President's authority with respect to foreign policy. See, e.g., Department
of the Navy v. Egan, 484 U.S. 518, 529 (1988) (the Supreme Court has "recognized 'the
generally accepted view that foreign policy was the province and responsibility of the
Executive™) (quoting Haig v. Agee, 453 U.S. 280, 293-94 (1981)); Alfred Dunhill of
London, Inc. v. Republic of Cuba, 425 U.S. 682, 705-06 n.18 (1976) ("[T]he conduct of
[foreign policy] is committed primarily to the Executive Branch."); United States

v. Louisiana, 363 U.S. 1, 35 (1960) (the President is "the constitutional representative of
the United States in its dealings with foreign nations"); New York Times Co. v. United
States, 403 U.S. 713, 741 (1971) (Marshall, J., concurring) (it is beyond cavil that the
President has broad powers by virtue of his primary responsibility for the conduct of our
foreign affairs and his position as Commander in Chief"); id. at 761 (Blackmun, J.,
dissenting) ("Article 11 . . . vests in the Executive Branch primary power over the conduct
of foreign affairs and places in that branch the responsibility for the Nation's safety."); see
also United States v. Kin-Hong, 110 F.3d 103, 110 (1st Cir. 1997) ("[O]ur constitutional
structure . . . places primary responsibility for foreign affairs in the executive

branch . ..."), ren'g den., 110 F.3d 121 (1st Cir. 1997) (en banc); Ward v. Skinner, 943
F.2d 157, 160 (1st Cir. 1991) (Breyer, J.) ([ T]he Constitution makes the Executive
Branch . . . primarily responsible™ for the exercise of "the foreign affairs power."), cert.
denied, 503 U.S. 959 (1992); Sanchez-Espinoza v. Reagan, 770 F.2d 202, 210 (D.C. Cir.
1985) (Scalia, J.) ("[B]road leeway" is "traditionally accorded the Executive in matters of
foreign affairs.").

7 See History of Refusals by Executive Branch Officials to Provide Information
Demanded by Congress, 6 Op. O.L.C. 751 (1982) (compiling historical examples of cases
in which the President withheld from Congress information the release of which he
determined could jeopardize national security).

8 The Federalist No. 64, at 392-93 (John Jay) (Clinton Rossiter ed., 1961).

9 For recent scholarly discussions of this episode and its significance for the development
of separation of powers, see Gerhard Casper, Separating Power 28-31 (1997); David P.
Currie, The Constitution in Congress: The Federalist Period 1789-1801 163-64 (1997).

An earlier episode had occurred in 1790 when, in response to a request from the
House of Representatives, Secretary of State Thomas Jefferson furnished that body with a
report on Mediterranean trade. The report also touched on advice provided by a
confidential European source on the possibility of buying peace with Algiers, which was
endangering that trade. Jefferson relayed the source's advice to the House, but stated that
his or her "name is not free to be mentioned here." Report of Secretary of State Jefferson,
Submitted to the House of Representatives (Dec. 30, 1790) and Senate (Jan. 3, 1791), in 1
American State Papers: Foreign Relations 105 (1791). Jefferson also submitted the report
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

with a request that the Speaker treat it as a secret document; and when the report was
received, the House's galleries were cleared. See Casper at 47-50. The executive branch
continues the practice of redacting identifying information on confidential sources when
providing secret information to Congress.

10 1 Writings of Thomas Jefferson 303 (Andrew Lipscomb ed. 1903) (The Anas).

11 g,
12 1d. at 304.
13 |,

14 |d. at 305.

15 3 Annals of Cong. 536 (1792); see also Abraham D. Sofaer, War, Foreign Affairs and

Constitutional Power 82-83 (1976); Casper at 29.

16. 4 Annals of Cong. 56 (1794); see Sofaer at 83-85. The Cabinet officers whom
Washington consulted and who all agreed that he could withhold at least part of the
material from the Senate were Hamilton, Randolph and Knox. Id. at 83. Randolph also
informed Washington that he had met privately with Madison and with Justice James
Wilson (another influential Framer), who provided similar advice. Id. at 83-4 n.*. "[N]o
further Senate action was taken to obtain the material withheld." 1d. at 85.

175 Annals of Cong. 773 (1796). As President Washington observed in declining the
House's request:

The nature of foreign negotiations requires caution, and their success must
often depend on secrecy; and even when brought to a conclusion, a full
disclosure of all the measures, demands, or eventual concessions which may
have been proposed or contemplated would be extremely impolitic: for this
might have a pernicious influence on future negotiations; or produce
immediate inconveniences, perhaps danger and mischief, in relation to other
Powers.

Id. at 760. Washington had previously sought and received advice from Alexander
Hamilton, then in private practice in New York. Hamilton provided Washington with a
draft answer to the House, which had stated in part: "A discretion in the Executive
Department how far and where to comply in such cases is essential to the due conduct of
foreign negotiations.” Letter from Alexander Hamilton to George Washington (Mar. 7,
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

1796), in 20 The Papers of Alexander Hamilton, at 68 (Harold C. Syrett ed., 1974).

Although the Executive's concerns with the confidentiality of diplomatic materials
certainly loomed large in the 1796 dispute, it would overstate the point to view the entire
controversy as turning exclusively on the issue of "executive privilege." Washington
rested his position partly on the alternative ground that the Constitution gave the House no
role in the treaty-making process. Moreover, it appears that the controversy "had a
somewhat ‘academic' character because the Senate had received all the papers, and the
House members apparently could inspect them at the Senate.” Casper at 65.

18 See, e.9., S. Rep. No. 86-1761 at 22 (1960) (the Senate Committee on Foreign
Relations, after failing to persuade President Kennedy to abandon his claim of executive
privilege with respect to information relating to the U-2 incident in May, 1960, criticized
the President for his refusal to make the information available but acknowledged his legal
right to do so: "The committee recognizes that the administration has the legal right to
refuse the information under the doctrine of executive privilege.").

19 See Position of the Executive Department Regarding Investigative Reports, 40 Op.
Att'y Gen. 45, 46 (1941).

20 Memorandum from John R. Stevenson, Legal Adviser, Department of State, and
William H. Rehnquist, Assistant Attorney General, Office of Legal Counsel, Re: The
President's Executive Privilege to Withhold Foreign Policy and National Security
Information at 7 (Dec. 8, 1969).

21 Department of the Navy v. Egan, 484 U.S. at 527 (citations omitted).

22 United States v. Nixon, 418 U.S. 683, 706 (1974); see also id. at 710, 712 n.19.

23 |d. at 710; see also United States v. Reynolds, 345 U.S. 1 (1953) (recognizing privilege
in judicial proceedings for "state secrets" based on determination by senior Executive
officials).

24 Seg, e.9., Webster v. Doe, 486 U.S. 592, 605-06 (1988) (O'Connor, J., concurring in
part and dissenting in part) ("The functions performed by the Central Intelligence Agency
and the Director of Central Intelligence lie at the core of ‘the very delicate, plenary and
exclusive power of the President as the sole organ of the federal government in the field of
international relations.’ . . . The authority of the Director of Central Intelligence to control
access to sensitive national security information by discharging employees deemed to be
untrustworthy flows primarily from this constitutional power of the President . . . .")
(citation omitted); New York Times Co. v. United States, 403 U.S. at 741 (Marshall, J.,
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

concurring) (case presented no issue "regarding the President's power as Chief Executive
and Commander in Chief to protect national security by disciplining employees who
disclose information and by taking precautions to prevent leaks"); Greene v. McElroy, 360
U.S. 474, 513 (1959) (Clark, J., dissenting) (it is "basic" that "no person, save the
President, has a constitutional right to access to governmental secrets"); Guillot v. Garrett,
970 F.2d 1320, 1324 (4th Cir. 1992) (President has "exclusive constitutional authority
over access to national security information"); Dorfmont v. Brown, 913 F.2d 1399, 1405
(9th Cir. 1990) (Kozinski, J., concurring) ("Under the Constitution, the President has
unreviewable discretion over security decisions made pursuant to his powers as chief
executive and Commander-in-Chief."), cert. denied, 499 U.S. 905 (1991).

25 New York Times Co. v. United States, 403 U.S. at 728-30 (Stewart, J., concurring)
(footnote omitted).

26 See, e.9., McGrain v. Daugherty, 273 U.S. 135 (1927).

27 We do not use the word "right" in the sense of a legally enforceable right. Rather, the
term is intended to convey our understanding that the bill would purport to require the
President to inform employees that they have standing authorization or permission to
convey national security information directly to Congress without receiving specific
authorization to convey the particular information in question. We have not analyzed the
possible implications this legislation might have with respect to judicial enforcement of
employee legal rights.

28 See 50 U.S.C. § 413b(c)(2) (1994) ("If the President determines that it is essential to
limit access to the finding to meet extraordinary circumstances affecting vital interests of
the United States, the finding may be reported to the chairmen and ranking members of
the intelligence committees, the Speaker and minority leader of the House of
Representatives, the majority and minority leaders of the Senate, and such other member
or members of the congressional leadership as may be included by the President.") Even
with this more protective standard, President Bush expressly reserved his constitutional
authority to withhold disclosure for a period of time. See S. Rep. No. 102-85 at 40 (1991).
See also 50 U.S.C. 8 413b(c)(3) (1994) (“Whenever a finding is not reported pursuant to
paragraph (1) or (2) of this section, the President shall fully inform the intelligence
committees in a timely fashion and shall provide a statement of the reasons for not giving
prior notice.").

29 See 50 U.S.C. § 413a (1994) ("To the extent consistent with due regard to the
protection from unauthorized disclosure of classified information relating to sensitive
intelligence sources and methods or other exceptionally sensitive matters, the Director of
Central Intelligence and the heads of all departments, agencies, and other entities of the
United States Government involved in intelligence activities shall . . . keep the
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

intelligence committees fully and currently informed of all intelligence activities . . . .").

30 Cf. United States ex rel. Touhy v. Ragen, 340 U.S. 462, 468 (1951)("When one
considers the variety of information contained in the files of any government department
and the possibilities of harm from unrestricted disclosure . . ., the usefulness, indeed the
necessity, of centralizing determination as to whether subpoenas duces tecum will be
willingly obeyed or challenged is obvious.™)

31 This is not to suggest that Congress wholly lacks authority regarding the treatment of
classified information, see New York Times Co. v. United States, 403 U.S. at 740
(White, J., concurring), but rather that Congress may not exercise that authority in a
manner that undermines the President's ability to perform his constitutionally assigned
duties.

32 See Whistleblower Protections for Classified Disclosures: Hearings Before the Senate
Select Comm. on Intelligence, 105th Cong. 8 (1998) (statement of Prof. Peter Raven-
Hansen).

33 United States v. American Tel. & Tel. Co., 567 F.2d 121, 127 (D.C. Cir. 1977)
(emphasis added).

34 In light of S. 1668's focus on the intelligence community and classified information, the
Department's analysis of the bill's constitutionality has focused on its interference with

the President's authority to protect confidential national security and foreign affairs
information. Of course, other constitutionally-based confidentiality interests can be
implicated by employee disclosures to Congress. H.R. 3829 appropriately recognizes that
such disclosures also should not compromise vital law enforcement interests.
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at www.ignet.gov/pande/standards/agleguidelines.pdf.




OFfftce of the Attoroey General
Washington. 0. @. 20530
December 8, 2003

MEMORANDUM FOR THE HEADS AND INSPECTORS GENERAL OF EXECUTIVE
DEPARTMENTS AND AGENCIES

ASSISTANT ATTORNEYS GENERAL
UNITED STATES ATTORNEYS
DIRECTOR, FEDERAL BUREAU OF INVESTIGATION

FROM: ' THE ATTORNEY GENERA:&U’C«._ W

SUBIJECT: Guidelines for Offices of Inspector General
with Statwtory L aw Enforcement Authority

I have today signed the attached Guidelines for Offices of Inspector General with

~Statutory Law. Enforcenient-Authority to guide the-exercise-of criminalHaw-enforcenremt—————

authority by the presidentially appointed Inspectors General. These guidelines are the product of
the hard work of many members of the law enforcement community engaged in the investigation
and prosecution of crimes against government programs.

These guidelines govem the exercisc of new statutory police powers by the Inspectors
General, the coordination of overlapping responsibilities by federal law enforcement
components, and the imponant role offcglcra! prosecutors in providing guidance in the usc of
sensilive criminal investigative techniques. United States Attomcys and Assistant United States
Attomeys should use these guidelixifs in working with Inspectors General to achieve fruitful
investigations and prosccutions.

Crimes against government programs result in some of the most complicated and
sensitive of criminal investigations and prosecutions. | want to emphasize that the American
people expect the highest standards to be met by their govemment, and they expect us to
aggressively investigate and prosecute those who would abuse or otherwise tamish the public
trust. Aswe go forward, I would like all of the participants in this great task to renew their
commitment to the rule of law and the dignity of our mutual endeavor. | expecl the combined
efforts of the Inspectors General and the Federal Burcau of Investigation to root out corruption
with the guidance of the United States Attorncys and the Criminal Division. Each of us hasa
role in this team effort and we must all be committed to that teamwork to make it succeed.

Attachment



Office of the Attarney General
Washington, B, ¢ 20530

ATTORNEY GENERAL GUIDELINES
FOR OFFICES OF INSPECTOR GENERAL WITH
STATUTORY LAW ENFORCEMENT AUTHORITY

I. PURPOSE,

These guidelines, required by section 6(e)(4) of the Inspector General Act of 1978 (the “Act”), as
amended in 2002, govemn the exercise of law enforcement authorities for those Offices of
Inspector General that have been granted statutory law enforcement authorities pursuant to that
Act. These Guidelines replace the Memoranda of Understanding under which the Department of
Justice deputized certain Office of Inspector General investigators as Special Deputy United
States Marshals and that described the training and operational requircments applicable to the
deputized Office of Inspector General investigators.

1I. BACKGROUND

The Department of Justice has primary responsibility for enforcement of violations of federal
laws by prosecution in the United States district courts. The Federal Bureau of Investigation is
charged with investigating violations of federal laws. Offices of Inspector General have primary
responsibility for the prevention and detection of waste and abuse, and concurrent responsibility
for the prevention and detection of fraud and other criminal activity within their agencies and
their agencies' programs. The Inspector General Act of 1978, 5 U.S.C. app. 3, established
criminal investigative jurisdiction for the offices of presidentially appointed Inspectors General.
However, prior to enactment of section 812 of the Homeland Security Act of 2002 (Pub. L. No.
107-296), the Inspector General Act did not provide fireanus, arrest, or scarch warrant authorities
for investigators of those offices.! The Inspectors General of the various executive agencics
relied on Memoranda of Understanding with the Department of Justice that provided temporary
grants of law enforcement powers through deputations. As the volume of i mvesnuanons
warranting such police powers increased, deputations were authorized on a "blanket" or office-

wide basis. ,

With the enactment of section 6(¢) of the Inspector General Act, the Attomey General, after an
initial determination of need, may authorize law enforcement powers for eligible personnel of
each of the various offices of presidentially appointed Inspectors General. The determination of

! Certain Offices of Inspector General had (prior 1o 2002) and continue to have O1G-specific grants of
statutory authority under which they exercise law enforcement powers.



Attorney General Guidelines for Offices of Inspector General
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need hinges on the respective office meeting the three prerequisites enumerated in section
6(e)(2). Those Offices of Inspector General listed in section 6(e)(3) of the Act are exempt from
the requirement of an initial determination of need by the Attorney General.

Offices of Inspector General receiving law enforcement powers under section 6(¢) must exercise
those authorities in accordance with Guidelines promulgated by the Attorney General. This
document sets forth the required Guidelines. ‘

111. APPLICATION OF GUIDELINES

These Guidelines apply to qualifying personnel in thosc offices of presidentially appointed
Inspectors General with law enforcement powers received from the Attorney General under
section 6(¢) of the Inspector General Act of 1978, as amended. Qualifying personnel include the
Inspector General, the Assistant Inspector General for Investigations under such Inspector
General, and all special agents supervised by the Assistant Inspector General for Investigations,
provided that those individuals otherwise meet the training and qualifications requirements
contained in these Guidelines. These mandatory guidelines do not limit Offices of Inspector
General from exercising any statutory law enforcement authority derived from a source other
~_than section 6(e). These Guidclincs may be revised by the Attorney General, as appropriate.

These Guidelines may be supplemented by agency-specific agreements between an individual
Office of Inspector General and the Attomey General.

If the Attomey General determines that an Office of Inspector General exercising law
enforcement powers under section 6(e), or any individual exercising such authorities, has failed
to comply with these Guidelines, the Attorney General may rescind or suspend excrcise of law
enforcement authoritics for that office or individual.

1IV. LAW ENFORCEMENT TRAINING AND QUALIFICATIONS

A Basic and Refresher Training’

Each Office of Inspector General must certify completion of the Basic Criminal Investigator
Training Program at the Federal Law Enforcement Training Center by each Inspector
General, Assistant Inspector General of Investigations, and Special Agent/Investigator who
will be exercising powers under these Guidelines. As an alternative, this training
requirement may be satisfied by certification of completion of a comparable course of
instruction to the Federal Law Enforcement Training Center Basic Criminal Investigator
Training Program. Additionally, the Office of Inspector General will provide periodic
refresher training in the following areas: trial process; federal criminal and civil legal
updates; interviewing techniques and policy; law of arrest, search, and seizure; and physical
conditioning/defensive tactics. The specifics of these programs should conform as much as
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practicable to standards such as those set at the Federal Law Enforcement Training Center or
the Federal Bureau of Investigation Training Academy at Quantico, Virginia.

B. Firearms Training and Qualification Requirements

All individuals exercising authorities under section 6(e) must receive initial and periodic
firearms training and qualification in accordance with Federal Law Enforcement Training
Center standards. This training will focus on technical proficiency in using the firearms the
Special Agent will carry, as well as the policy and legal issues involved in the use of deadly
force. The initial training for this requirement must be met by success{ul completion of an
appropriate course of training at the Federal Law Enforcement Training Center or an
equivalent course of instruction (that must include policy and law concerning the use of
firearms, civil liability, retention of firearms and other tactical training, and deadly force

policy).

In addition to basic firearms training, each covered Office of Inspector General will
implement a program of quarterly firearms qualifications by all individuals exercising
authorities under section 6(e). Such program will be conducted in accordance with
recognized standards. . e e

C. Deadly Force Policy

The Offices of Inspector General will abide by the deadly force policy established by the
Department of Justice.

V. RANGE OF LAYW ENFORCEMENT POWERS
Section 6(e) of the Act provides that the Attorney General may authorize covered individuals to:

1. carry a firearm while engaged in official duties as authorized under this Act or other
'statute, or as expressly authorized by the Attorney General;

2. make an arrest without a warrant while engaged in official duties as authorized under this
Act or other statute, or as expressly authorized by the Attorney General, for any offense
against the United States committed in the presence of such individual, or for any felony
cognizable under the laws of the United States if such individual has reasonable grounds
to believe that the person to be arrested has committed or is committing such felony; and

3. upon probable cause to believe that a violation has been commilted, seek and exccute
warrants for arrest, scarch of 2 premises, or scizure of evidence issued under the authority
of the United States.
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Individuals exercising law enforcement authorities under section 6(¢) may exercise those powers
only for activities authorized under the Inspector General Act of 1978 or other statute, or as
expressly authorized by the Attomncy General.2

The Inspector General of each agency covered by these Guidelines, any Assistant Inspector
General for Investigations under such Inspector General, and any special agent supervised by
such an Assistant Inspector General are authorized to carry their firearms while off-duty when the
Inspector General determines that they need to do so for operational or safety reasons.

The possession of firearms on aircraft while on official duty shall be governed by Transpontation
Security Administration guidelines and common carrier regulations applicable to the transpon of
firearms.

VI. ADHERENCE TO ATTORNEY GENERAL GUIDELINES

In addition to any other Department of Justice dircctives or guidance referenced in these
Guidelines, Offices of Inspector General will adhere to the Attorney General's Guidelines on
General Crimes, Racketeering Enterprise, and Terrorism Enterprise Investigations; the Attomey

General's Guidelines Regarding the Use of Confidenfial Informants; the Aftormney General's
Memorandum on Procedures for Lawful, Warrantless Monitoring of Verbal Communications;
any other Attorney General Guidelines applicable to criminal investigative practices; and updated
or amended versions of any of the aforementioned documents.

V1I. NOTIFICATION AND CONSULTATION REQUIREMENTS WITH RESPECT TO
ALLEGATIONS OF CRIMINAL VIOLATIONS

The inspector' General Act directs expeditious reporting to the Attorney General whenever an
Office of Inspector General has reasonable grounds to believe there has been a violation of
federal criminal law.

A. Offices Of Inspector General/Federal Burcnu of Investication Mutual Notification
Requirements

As the primary investigative arm of the Department of Justice, the Federal Burcau of
Investigation has jurisdiction in all matters involving {raud against the Federal
Government, and shares jurisdiction with the Offices of Inspector General in the

2 Section 6(¢) does not, of itself, provide plenary authority to make arrests for non-federal criminal violations,
Legal authority for officers to respond to such offenses generally depends onstate law. A federalagency may, however,
as a matter of policy, permit its officers to intervene in serious criminal conduc( that violates state law under certain
circumstances.
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investigation of fraud against the Office of Inspcclor General’s agency. In areas of
concurrent jurisdiction, the Offices of Inspector General and the Federal Bureau of
Investigation must promptly notify each other in writing upon the initiation of any
criminal investigation. The notification requircment is a continuing obligation when new
subjects are added to an investigation. Absent exigent circumstances, “promptly” shall
be considered to be within 30 calendar days. Notification by the Offices of Inspector
General shall be in writing and addressed to the Federal Burcau of Investigation in the
district in which the investigation is being conducted. Notification by the Federal Bureau
of Investigation shall be in writing and shall be addressed to the appropriate regional
office of the Office of Inspector General. Notifications shall include, at a minimum and
where available, (a) subject name, date of birth, social security number, and (b) any other
case-identifying information including, but not limited to, (i) the date the case was opened
or the allegation was received, and (ii) the allegation that predicated the case. For
investigations in which allegations arise that are beyond the scope of the Office of
Inspector General’s jurisdiction, the Office of Inspector General will immediately notify
the appropriate investigative agency of the allegations.

B. Consultation with Prosecutors

In criminal investigations, a federal prosecutor must be consulted at an early stage to
ensure that the allegations, if proven, would be prosecuted. Such consultation will also
ensure coordination of investigative methods.

Vill. USE OF SPECIALIZED INVESTIGATIVE PROCEDURES AND TECHNIQUES .
A. Court-Ordered Electronic Surveillance

Court-authorized interceptions of wire, oral, or electronic communications are among the
most intrusive investigative techniques currently available to law enforcement. The
rigors of the approval process, expenditures of financial and manpower resources, and the
probability of challenges by the defense bar make this technique subject to intense
scrutiny. Surreptitious electronic surveillance using closed-circuit television presents
similar considerations. Accordingly, any investigation involving the interception of
communications pursuant to 18 U.S.C. §§ 2510, ef scq., electronic surveillance using
closed-circuit television in situations where a warrant is required, or any other court-
ordered electronic surveillance, shall be conducted only after consulting with the Federal
Bureau of Investigation and appropriate United States Attomey’s Office (or Criminal
Division litigating component). Subsequent to such notification, the Federal Burcau of
Investigation may choose to join the investigation, but is not required to do so. However,
in an instance in which the Office of Inspector General intends to engage in court-
authorized electronic surveillance without the participation of the Federal Bureau of
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Investigation, one of the following federal investigative agencics must participate in the
investigation and supervise the application for and use of the surreptitious electronic
surveillance: the Drug Enforcement Administration; Bureau of Alcohol, Tobacco,
Firearms, and Explosives; Bureau of Immigration and Customs Enforcement; United
States Postal Service; United States Secret Service; or Internal Revenue Service.

Undercover Investigative Operations

The Attomney General's Guidelines on Federal Bureau of Investigation Undercover
Operations (the *“Undercover Guidelines™) ensure that the Federal Bureau of Investigation
considers the efficacy, as well as the legal and policy implications, of every proposed
undercover operation, and ensure that the use of the undercover investigative technique is
subject to a management on-site review and oversight on a regular basis. It is the intent
of this provision that undercover operations conducted by the Offices of Inspector
General be subject to the same standards that govern the use of this investigative
technique by the Federal Bureau of Investigation.

Accordingly, the community of Inspectors General granted law enforcement powers
under section 6(e) of the Inspector General Act shall establish an Undercover Review
Committee (the Committee) composed of 6 senior headquarters managers selected by the
community of Inspectors General, with no two members of the Committee being
employed by the same Office of Inspector General, for the purpose of reviewing
undercover operations involving sensitive circumstances’ in investigations that are not
being conducted jointly with the Federal Burcau of Investigation. The Committee shall
also include such representatives from the litigating sections of the Criminal Division of
the Department of Justice as are designated by the Assistant Attorney General of the
Criminal Division. If an undercover investigation being reviewed by the Committee is
being conducted by an Office of Inspector General that is not represented on the
Commiltee, a representative of that Office of Inspector General who is a senior
management official shall be added as a full member of the Committee to review that
undercover operation. The Federal Burcau of Investigation may designatc a
representative to participate in the Committce in a consultative role.

Before conducting an undercover operation lasting longer than six months, or involving
any of the sensitive circumstances set forth in the Undercover Guidelines, the Office of
Inspector General must first notify the Federal Burcau of Investigation. The Federal
Bureau of Investigation may choose to join the investigation, in which case the

? “Sensitive circumstances” are set forth in the Undercover Guidelines, and include investigations involving

certain public officials, a significant risk of violence, authorized criminal activity, operation of a proprietary business,
the risk for significant civil liability, and other circumstances as defined in those Guidclines.



Attorney General Guidelines for Offices of Inspector General
with Statutory Law Enforcement Authority page 7

undercover operation would be subject to review by the Criminal Undercover Operations
Review Committee of the Federal Bureau of Investigation. If the Federal Bureau of
Investigation opts not to join the case, the undercover operation will be reviewed by the
Committee. No undercover operation involving sensitive circumstances may be
conducted without the approval of one of these commitices,

The approval for each undercover operation involving sensilive circumstances must be
renewed for each six-month period, or less, during which the undercover operation is
ongoing. The standards of the Commiitee for approval of the undercover operation shall
be the same as those set forth in the Undercover Guidelines. The Committee shall
operate in the same fashion as the Criminal Undercover Operations Review Committee as
outlined in the Undercover Guidelines.

Each Office of Inspector General whose law enforcement effort contemplates the use of
the undercover investigative technique in investigations not involving the sensitive
circumstances set forth above shall establish procedures that are consistent with the
procedures established for such undercover investigations not involving sensitive
circumstances as are set forth in the Undercover Guidelines. -

C. Especially Sensitive Taroets

(1) Upon netification pursuant to Part VII, Subpart A of these Guidelines, or otherwise,
the Federal Bureau of Investigation may choose to join, but would not be required to
Join, any investigation that involves:

(a) especially sensitive targets, including a member of Congress, a federal judge, a
member of the executive branch occupying a position for which compensation is
set at Exccutive Level 1V or above, or a person who has served in such capacity
within the previous two years;

"(b) asignificant investigation of a public official for bribery, conflict of interest, or
extortion relating to the official's performance of duty;

(c) asignificant investigation of a federal law enforcement official acting in his or
her official capacity; or ‘

(d) an investigation of a member of the diplomatic corps of a foreign country.
(2) Investigations involving certain other classes of persons may result in serious security

concerns, especially regarding the operation of the Federa] Wilness Security Program.
Therefore, an Office of Inspector General investigation will be coordinated with the
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Office of Enforcement Operations of the Criminal Division, Department of Justice,
when the investigation:

(a) involves a person who is or has been a member of the Witness Security Program if
that fact is known by the Office of Inspector General;

(b) involves a public official, federal law enforcement officer, or other govemment
employee or contract employee who is or has been involved in the operation of the
Witness Security Program;

(c) involves the use or targeting, in an undercover capacity, of a person who is in the
custody of the Federal Bureau of Prisons or the United States Marshals Service, or
is under Federal Bureau of Prisons’ supervision; or

(d) involves the use or targeting, in an undercover capacity, of a Federal Burcau of
Prisons employee, if any part of the activity will occur within the confines of, or
otherwise would be likely to affect the security of, a Bureau of Prisons-
administered facility.

Investigations that require coordination with the Office of Enforcement Operations
pursuant to Part V1], Subpart C.(2)(a)-(d) may be conducted without the participation
of the Federal Bureau of Investigation. In such instances, notification of the
investigation should not be made to any other agency without the explicit approval of
the Office of Enforcement Operations.

D. Consensual Monitoring in Certain Situations

Consensual monitoring of conversations i some circumstances can present unusual
problems. Accordingly, if the Office of Inspector General contemplates the use of
consensual monitoring involving a consenting or non-consenting person in the custody
of the Bureau of Prisons or the United States Marshals Service, the use of any type of
consensual monitoring in the investigation, whether telephonic or non-telephonic, must
be coordinated with the Office of Enforcement Opcrations at the Department of Justice.

Consistent with the Attorney General’s Memorandum on Procedures for Lawful,
Warrantless Monitoring of Verbal Communications, the use of any non-telephonic
consensual monitoring in an Office of Inspector General investigation requires the prior
approval of the Dircector or an Associate Director of the Office of Enforcement
Operations if any of the following sensitive circumstances are present:
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(a) the moniltoring relates to an investigation of a member of Congress, a federal judge, a
member of the Executive Branch occupying a position for which compensation is set
at Executive Level 1V or above, or a person who has served in such capacity within
the previous two years;

(b) the monitoring relates to an investigation of the Govemor, Licutenant Govemor, or
Attorney General of any State, or Territory, or a judge or justice of the highest court
of any State or Territory, and the offense investigated is one involving bribery,
conflict of interest, or extortion relating to the performance of his or her official
duties;

(c) any party to the communication is a member of the diplomatic corps of a foreign
country;

(d) any party to the communication is or has been a member of the Witness Security
Program and that fact is known to the agency involved or its officers;

(e) the consenting or non-consenting person is in the custody of the Bureau of Prisons or

R the Lnited-States-Marshals-Service; o e

(f) the Attomey General, Deputy Attorney General, Associate Attorney General, any
Assistant Attorney General, or the United States Attorney in the district where an
investigation is being conducted has requested the investigating agency to obtain prior
written consent before conducting consensual monitoring in a specific investigation.

IX. PROSECUTOR CONCURRENCE FOR CERTAIN TECHNIQUES

The use and control of informants, sources, and cooperating witnesses is recognized by the
courts as lawful and often essential to the effectiveness of properly authorized law enforcement
investigations. However, certain guidelines must be applied because the use of informants and
cooperating witnesses may involve intrusion into the privacy of individuals, or cooperation with
individuals whose reliability and motivation can be open to question. In the following situations,
inter alia, the prior concurrence of a federal prosecutor must be obtained to avoid problems such
as entrapment, danger to the public, and abuse of police authority:

1. when an informant is authorized to participate in criminal activities;
2. when an informant or cooperating witness is a person entitled to claim a

federally recognized legal privilege of confidentiality, such as an altomey,
member of the clergy, or psychiatrist;
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3. when aggregate payments for services or expenses to be made to a source who could
be a witness in a legal proceeding exceed $25,000; or

4. when the use of any member of the news media as a source is planned (and in such a
situation the prior written approval of a federal prosecutor must be obtained).

X. RELATIONS WITH THE NEWS MEDIA

The Department of Justice has issued guidelines that prescribe policy and instructions conceming
the release of information by Department of Justice employees relating to criminal and civil
proceedings (sce 28 C.F.R. § 50.2). Office of Inspector General personnel must familianize
themselves with and follow these guidelines. In addition, in the course of joint investigations
between an Office of Inspector General and the Federal Bureau of Investigation, wherever a
“news release” would be permitted pursuant to the guidelines noted above, the Office of
Inspector General must coordinate the release with the Federal Bureau of Investigation and the
Department of Justice.

XI. REPORTING REQUIREMENTS

Each Office of Inspector General shall make an annual written report to the Attorney General due
on November 1 of each year, detailing the investigative and prosecutive activities of that Office
of Inspector General. The report shall, at a minimum, contain information on the number of (1)
federal criminal investigations initiated, (2) undercover operations undertaken, and (3) times any
type of electronic surveillance was used. Additionally, the report shall provide information on all
significant and credible allegations of abusc of authorities conferred by section 6(e)(1) of the
Inspector General Act by Office of Inspector General investigative agents and what, if any,
actions were taken as a result. The names of the agents need not be included in such report.

XI11. PEER REVIEWS

In accordance with section 6{(e)(7) of the Inspector General Act, covered Offices of Inspector
General must implement a collective memorandum of understanding, in consultation with the
Attorney General, under which each Office of Inspector General will be periodically reviewed by
another Office of Inspector General or a committee of Offices of Inspector General. Reviews
should occur no less often than once every 3 years. The purpose of the review is to ascertain
whether adequate internal safeguards and management procedures exist to ensure that the law
enforcement powers conferred by the 2002 amendments to the Inspector General Act are properly
exercised. Results of the review will be communicated to the Attomey General, as well as to the
applicable Inspector General.
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XI11. NO THIRD-PARTY RIGHTS CREATED

These Guidelines are adopted for the purpose of the intemal management of the Executive
Branch. These Guidelines are not intended to, do not, and may not be relied upon to, create any
rights, substantive or procedural, enforceable at law or in cquity by any party in any matter civil
or criminal, nor do these Guidelines place any limitations on otherwise lawful investigative or
litigation prerogatives of the Department of Justice or otherwise lawful investigative prerogatives
of the covered Offices of Inspector General.

e —an

ate . John Ashcroft
Attomey General



STATUTES AND REGULATONS
RELATING TO OIG RESPONSIBILITIES

Government Performance and Results Act of 1993 (P.L. 103-62)

Provides for the establishment of strategic planning and performance measurement in the Federal
Government. Requires agency heads to submit to the Director of the Office of Management and
Budget and Congress a strategic plan for performance goals of their agency’s program activities.
Requires such a plan to cover at least a five-year period and to be updated at least every three
years.

Excerpt:

§ 1115. Performance plans

(@) In carrying out the provisions of section 1105(a)(29), the Director of the Office of
Management and Budget shall require each agency to prepare an annual performance plan
covering each program activity set forth in the budget of such agency.

31U.S.C. 81115

§ 1116. Program performance reports

(a) Not later than 150 days after the end of an agency's fiscal year, the head of each agency shall
prepare and submit to the President and the Congress, a report on program performance for the
previous fiscal year.

31U.S.C. 81116

Federal Managers Financial Integrity Act of 1982 (P.L. 97-255)

Provides for establishment, implementation, and evaluation of accounting and administrative
controls regarding financial management activities. Amends the Accounting and Auditing Act
of 1950 to require federal agencies to establish internal accounting and administrative controls
to: (1) prevent waste or misuse of agency funds or property; and (2) assure the accountability of
assets.

Excerpt:

8 3512. Executive agency accounting and other financial management reports and plans

(@) (1) The Director of the Office of Management and Budget shall prepare and submit to the
appropriate committees of the Congress a financial management status report and a
governmentwide 5-year financial management plan.

31 U.S.C. §3512
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Federal Information Security Management Act of 2002 (FISMA) (P.L. 107-347) Requires
the OIG, or an independent Public Accountant as determined by the IG, to perform an
independent evaluation of each agency’s information security program and practices. The
evaluation shall include: (a) testing of the effectiveness of information security policies,
procedures and practices of a representative subset of the agency’s Information Systems; (b) an
assessment (made on basis of the results of the testing) of the agency’s compliance with FISMA
requirements and related information security policies, procedures, standards and guidelines; and
(c) separate presentations, as appropriate, regarding information security relating to national
security systems.

Excerpt:
§ 3535. Annual independent evaluation
(a) (1) Each year each agency shall have performed an independent evaluation of the information
security program and practices of that agency to determine the effectiveness of such program and
practices.
(2) Each evaluation by an agency under this section shall include--
(A) testing of the effectiveness of information security policies, procedures, and practices of
a representative subset of the agency's information systems;
(B) an assessment (made on the basis of the results of the testing) of compliance with-
(i) the requirements of this subchapter [44 USCS §8§ 3531 et seq.]; and
(i1) related information security policies, procedures, standards, and guidelines; and
(C) separate presentations, as appropriate, regarding information security relating to national
security systems.

(b) Subject to subsection (c)--

(1) for each agency with an Inspector General appointed under the Inspector General Act of
1978 [5 U.S.C. Appx. (IGA)], the annual evaluation required by this section shall be performed
by the Inspector General or by an independent external auditor, as determined by the Inspector
General of the agency; and

(2) for each agency to which paragraph (1) does not apply, the head of the agency shall engage
an independent external auditor to perform the evaluation.

(c) For each agency operating or exercising control of a national security system, that portion of
the evaluation required by this section directly relating to a national security system shall be
performed--

(1) only by an entity designated by the agency head; and

(2) in such a manner as to ensure appropriate protection for information associated with any
information security vulnerability in such system commensurate with the risk and in accordance
with all applicable laws.

44 U.S.C. 83535
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Government Management Reform Act of 1994 (P.L. 103-356) (Section 405)

Amended 31 U.S.C. § 3515 to require audited financial statements of certain government
agencies, including the Department of Treasury, and tasked the Office of Management and
Budget to designate entities within departments that must have audited financial statements.

Excerpt:

§ 3515. Financial statements of agencies

(@) [(1)] Except as provided in subsection (e), not later than March 1 of 2003 and each year
thereafter, the head of each covered executive agency shall prepare and submit to the Congress
and the Director of the Office of Management and Budget an audited financial statement for the
preceding fiscal year, covering all accounts and associated activities of each office, bureau, and
activity of the agency.

(b) Each audited financial statement of a covered executive agency under this section shall
reflect--

(1) the overall financial position of the offices, bureaus, and activities covered by the
statement, including assets and liabilities thereof; and

(2) results of operations of those offices, bureaus, and activities.

(c) The Director of the Office of Management and Budget shall identify components of covered
executive agencies that shall be required to have audited financial statements meeting the
requirements of subsection (b).

31 U.S.C. §3515

Chief Financial Officers Act of 1990 (P.L. 101-576)

Added to 31 U.S.C. § 3521 a requirement that each financial statement prepared by an agency in
accordance with 31 U.S.C. § 3515 (see discussion of Government Management Reform Act of
1994, below) shall be audited in accordance with generally accepted government auditing
standards by the IG or by an independent external auditor, as determined by the agency 1G. A
report on the audit is to be submitted to the head of the agency, and may be reviewed by the
Comptroller General of the United States.

Excerpt:
(e) Each financial statement prepared under section 3515 by an agency shall be audited in
accordance with applicable generally accepted government auditing standards--

(1) in the case of an agency having an Inspector General appointed under the Inspector General
Act of 1978 (5 U.S.C. App.), by the Inspector General or by an independent external auditor, as
determined by the Inspector General of the agency; and

(2) in any other case, by an independent external auditor, as determined by the head of the
agency.

31U.S.C. §3521
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Federal Financial Management Improvement Act of 1996 (P.L. 104-208)

Is intended to provide for consistency in agency accounting and to improve performance. The
Act requires that the annual audits of an agency’s financial statements report on whether its
financial management systems comply with Federal financial management systems
requirements, applicable accounting standards, and the United States Government Standard
General Ledger at the transaction level (31 U.S.C. 3512 (a)(1), (2)(A)-(F)). The Act also
amended section 5 of the IG Act, 5 U.S.C. Appendix, to require Inspectors General to report to
Congress instances when their agencies have not met targets in making their accounting systems
complaint with the requirements of the Act.

Excerpt:
"Sec. 804. Reporting requirements.

* * *

"(b) Reports by the Inspector General. Each Inspector General who prepares a report under
section 5(a) of the Inspector General Act of 1978 (5 U.S.C. App.) shall report to Congress
instances and reasons when an agency has not met the intermediate target dates established in the
remediation plan required under section 3(c). Specifically the report shall include--

"(1) the entity or organization responsible for the non-compliance;

"(2) the facts pertaining to the failure to comply with the requirements of subsection (a),
including the nature and extent of the non-compliance, the primary reason or cause for the failure
to comply, and any extenuating circumstances; and

(3) a statement of the remedial actions needed to comply.

31U.S.C. 83512

Reports Consolidation Act of 2000 (P.L. 106-531)

Authorizes consolidation of financial and performance management reports made pursuant to
inter alia., 31 U.S.C. § 3515 and 3521. It specifically requires agency IGs to report their views
on the “most serious management and performance challenges facing the agency”, and their
assessment of the agency’s progress in addressing those challenges. These IG statements are to
be forwarded via the agency head, who can provide comment on them before transmitting them
to Congress.

The Treasury OIG also provides oversight of annual financial audits performed by contractors at
the Office of the Comptroller of the Currency (OCC) and the Office of the Thrift Supervision
(OTS). For OCC, audits are performed as part of OCC’s compliance with 12 U.S.C. 14, which
requires that the Comptroller of Currency make an annual report to Congress. For OTS, the
annual audits originated under the Financial Institutions Reform, Recovery and Enforcement
Act of 1989 - (P.L. 102-550), 12 U.S.C. § 3341.
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Excerpt:

§ 3516. Reports consolidation

(@) (1) With the concurrence of the Director of the Office of Management and Budget, the head
of an executive agency may adjust the frequency and due dates of, and consolidate into an annual
report to the President, the Director of the Office of Management and Budget, and Congress any
statutorily required reports described in paragraph (2). Such a consolidated report shall be
submitted to the President, the Director of the Office of Management and Budget, and to
appropriate committees and subcommittees of Congress not later than 150 days after the end of
the agency's fiscal year.

(2) The following reports may be consolidated into the report referred to in paragraph (1):

(A) Any report by an agency to Congress, the Office of Management and Budget, or the
President under section 1116, this chapter [31 USCS 88 3501 et seq.], and chapters 9, 33, 37, 75,
and 91 [31 USCS 88 901 et seq., 3301 et seq., 3701 et seq., 7501 et seq., and 9101 et seq.].

(B) The following agency-specific reports:

(i) The biennial financial management improvement plan by the Secretary of Defense
under section 2222 of title 10.
(ii) The annual report of the Attorney General under section 522 of title 28.

(C) Any other statutorily required report pertaining to an agency's financial or performance
management if the head of the agency--

(i) determines that inclusion of that report will enhance the usefulness of the reported
information to decision makers; and

(i1) consults in advance of inclusion of that report with the Committee on Governmental
Affairs of the Senate, the Committee on Government Reform of the House of Representatives,
and any other committee of Congress having jurisdiction with respect to the report proposed for
inclusion.

(b) A report under subsection (a) that incorporates the agency's program performance report
under section 1116 shall be referred to as a performance and accountability report.

(c) A report under subsection (a) that does not incorporate the agency's program performance
report under section 1116 shall contain a summary of the most significant portions of the
agency's program performance report, including the agency's success in achieving key
performance goals for the applicable year.

(d) A report under subsection (a) shall include a statement prepared by the agency's inspector
general that summarizes what the inspector general considers to be the most serious management
and performance challenges facing the agency and briefly assesses the agency's progress in
addressing those challenges. The inspector general shall provide such statement to the agency
head at least 30 days before the due date of the report under subsection (a). The agency head may
comment on the inspector general's statement, but may not modify the statement.

31 U.S.C. 83516

(e) Each financial statement prepared under section 3515 by an agency shall be audited in
accordance with applicable generally accepted government auditing standards--
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(1) in the case of an agency having an Inspector General appointed under the Inspector General
Act of 1978 (5 U.S.C. App.), by the Inspector General or by an independent external auditor, as
determined by the Inspector General of the agency; and

(2) in any other case, by an independent external auditor, as determined by the head of the
agency.

31U.S.C. 83521

Single Audit Act Amendments of 1996 (P.L. 104-156)
Requires that the Government Auditing Standards be followed in audits of state and local
governments and nonprofit entities that receive federal financial assistance.

Excerpt:

§ 7502. Audit requirements; exemptions

(@) (1) (A) Each non-Federal entity that expends a total amount of Federal awards equal to or in
excess of $ 300,000 or such other amount specified by the Director under subsection (a)(3) in
any fiscal year of such non-Federal entity shall have either a single audit or a program-specific
audit made for such fiscal year in accordance with the requirements of this chapter [31 U.S.C. §§
7501 et seq.].

(B) Each such non-Federal entity that expends Federal awards under more than one Federal
program shall undergo a single audit in accordance with the requirements of subsections (b)
through (i) of this section and guidance issued by the Director under section 7505.

(C) Each such non-Federal entity that expends awards under only one Federal program and is
not subject to laws, regulations, or Federal award agreements that require a financial statement
audit of the non-Federal entity, may elect to have a program-specific audit conducted in
accordance with applicable provisions of this section and guidance issued by the Director under
section 7505.

(2) (A) Each non-Federal entity that expends a total amount of Federal awards of less than $
300,000 or such other amount specified by the Director under subsection (a)(3) in any fiscal year
of such entity, shall be exempt for such fiscal year from compliance with--

(i) the audit requirements of this chapter [31 U.S.C. 8§ 7501 et seq.]; and

(i) any applicable requirements concerning financial audits contained in Federal statutes
and regulations governing programs under which such Federal awards are provided to that non-
Federal entity.

* * *

(c) Each audit conducted pursuant to subsection (a) shall be conducted by an independent auditor
in accordance with generally accepted government auditing standards, except that, for the
purposes of this chapter [31 U.S.C. 88 7501 et seq.], performance audits shall not be required
except as authorized by the Director.

31 U.S.C. § 7502
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Federal Deposit Insurance Corporation Improvement Act of 1991 (P.L. 102-242)

Requires the OIG to conduct Material Loss Reviews (MLR) in certain cases of failure of
financial institutions regulated by the Office of the Comptroller of the Currency (OCC) or the
Office of Thrift Supervision (OTS) which result in material losses to the deposit insurance fund.

Excerpt:
(k) Review required when deposit insurance fund incurs material loss.

(1) In general. If a deposit insurance fund incurs a material loss with respect to an insured
depository institution on or after July 1, 1993, the inspector general of the appropriate Federal
banking agency shall--

(A) make a written report to that agency reviewing the agency's supervision of the institution
(including the agency's implementation of this section), which shall--
(i) ascertain why the institution's problems resulted in a material loss to the deposit
insurance fund; and
(i1) make recommendations for preventing any such loss in the future; and
(B) provide a copy of the report to--
(i) the Comptroller General of the United States;
(ii) the Corporation (if the agency is not the Corporation);
(ii1) in the case of a State depository institution, the appropriate State banking supervisor;
and
(iv) upon request by any Member of Congress, to that Member.

* X *

(3) Deadline for report. The inspector general of the appropriate Federal banking agency shall
comply with paragraph (1) expeditiously, and in any event (except with respect to paragraph
(1)(B)(iv)) as follows:

(A) If the institution is described in paragraph (2)(A)(i), during the 6-month period beginning
on the earlier of--

(i) the date on which the institution ceases to repay assistance under section 13(c) [12
U.S.C. § 1823(c)] in accordance with its terms, or

(ii) the date on which it becomes apparent that the assistance will not be fully repaid during
the 24-month period described in paragraph (2)(A)(i).

(B) If the institution is described in paragraph (2)(A)(ii), during the 6-month period
beginning on the date on which it becomes apparent that the present value of the deposit
insurance fund's outlays with respect to that institution will exceed the present value of
receivership dividends or other payments on the claims held by the Corporation.

12 U.S.C. 18310
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Homeland Security Act of 2002 (P.L. 107-296)

Amends the Inspector General Act of 1978 to give the DHS IG oversight responsibility for
internal investigations performed by the Office of Internal Affairs of the United States Customs
Service and the Office of Inspections of the United States Secret Service.

Authorizes each IG, any Assistant IG for Investigations, and any special agent supervised by
such an Assistant IG to carry a firearm, make arrests without warrants, and seek and execute
warrants. Allows the latter only upon certain determinations by the Attorney General (exempts
the IG offices of various executive agencies from such requirement). Provides for the rescinding
of such law enforcement powers. Requires the 1G offices exempted from the determinations
requirement to collectively enter into a memorandum of understanding to establish an external
review process for ensuring that adequate internal safeguards and management procedures
continue to exist to ensure the proper utilization of such law enforcement powers within their
departments.

Excerpt:

(e) (1) In addition to the authority otherwise provided by this Act, each Inspector General
appointed under section 3, any Assistant Inspector General for Investigations under such an
Inspector General, and any special agent supervised by such an Assistant Inspector General may
be authorized by the Attorney General to--

(A) carry a firearm while engaged in official duties as authorized under this Act or other
statute, or as expressly authorized by the Attorney General,

(B) make an arrest without a warrant while engaged in official duties as authorized under this
Act or other statute, or as expressly authorized by the Attorney General, for any offense against
the United States committed in the presence of such Inspector General, Assistant Inspector
General, or agent, or for any felony cognizable under the laws of the United States if such
Inspector General, Assistant Inspector General, or agent has reasonable grounds to believe that
the person to be arrested has committed or is committing such felony; and

(C) seek and execute warrants for arrest, search of a premises, or seizure of evidence issued
under the authority of the United States upon probable cause to believe that a violation has been
committed.

(2) The Attorney General may authorize exercise of the powers under this subsection only
upon an initial determination that--

(A) the affected Office of Inspector General is significantly hampered in the performance of
responsibilities established by this Act as a result of the lack of such powers;

(B) available assistance from other law enforcement agencies is insufficient to meet the need
for such powers; and

(C) adequate internal safeguards and management procedures exist to ensure proper exercise
of such powers.

SUS.CA App.86
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Trade Secrets Act (18 U.S.C. § 1905)
Prohibits OIG’s from disclosing confidential proprietary data obtained during the course of
conducting their work unless such disclosure is authorized by law.

Excerpt:
§ 1905. Disclosure of confidential information

Whoever, being an officer or employee of the United States or of any department or agency
thereof, any person acting on behalf of the Office of Federal Housing Enterprise Oversight, or
agent of the Department of Justice as defined in the Antitrust Civil Process Act (15 U.S.C. 1311-
1314), or being an employee of a private sector organization who is or was assigned to an agency
under chapter 37 of title 5 [5 U.S.C. 88 3701 et seq.], publishes, divulges, discloses, or makes
known in any manner or to any extent not authorized by law any information coming to him in
the course of his employment or official duties or by reason of any examination or investigation
made by, or return, report or record made to or filed with, such department or agency or officer
or employee thereof, which information concerns or relates to the trade secrets, processes,
operations, style of work, or apparatus, or to the identity, confidential statistical data, amount or
source of any income, profits, losses, or expenditures of any person, firm, partnership,
corporation, or association; or permits any income return or copy thereof or any book containing
any abstract or particulars thereof to be seen or examined by any person except as provided by
law; shall be fined under this title, or imprisoned not more than one year, or both; and shall be
removed from office or employment.

18 U.S.C. §1905

Whistleblower Protection Act
Protects the rights of, and prevents reprisals against, Federal employees who disclose
governmental fraud, waste, abuse, and other types of corruption or illegality.

Excerpt:
§ 1213. Provisions relating to disclosures of violations of law, gross mismanagement, and
certain other matters
(a) This section applies with respect to--
(1) any disclosure of information by an employee, former employee, or applicant for
employment which the employee, former employee or applicant reasonably believes evidences--
(A) aviolation of any law, rule, or regulation; or
(B) gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial and
specific danger to public health or safety;
if such disclosure is not specifically prohibited by law and if such information is not
specifically required by Executive order to be kept secret in the interest of national defense or the
conduct of foreign affairs; and
(2) any disclosure by an employee, former employee, or applicant for employment to the
Special Counsel or to the Inspector General of an agency or another employee designated by the
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head of the agency to receive such disclosures of information which the employee, former
employee, or applicant reasonably believes evidences--

(A) aviolation of any law, rule, or regulation; or

(B) gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial and
specific danger to public health or safety.

* k* *

(h) The identity of any individual who makes a disclosure described in subsection (a) may not be
disclosed by the Special Counsel without such individual's consent unless the Special Counsel
determines that the disclosure of the individual's identity is necessary because of an imminent
danger to public health or safety or imminent violation of any criminal law.

5U.S.C.§1213

Ethics in Government Act of 1978 (P.L. 95-521)

A bill to establish certain federal agencies, effect certain reorganizations of the Federal
Government, to implement certain reforms in the operation of the Federal Government and to
preserve and promote the integrity of public officials and institutions, and for other purposes.

Excerpt:

The authority of the Director under this section includes the authority to request assistance from
the inspector general of an agency in conducting investigations pursuant to the Office of
Government Ethics responsibilities under this Act. The head of any agency may detail such
personnel and furnish such services, with or without reimbursement, as the Director may request
to carry out the provisions of this Act[.]

SUS.CAApp.§4

Program Fraud Civil Remedies Act of 1986 (P.L. 99-509)

Provides Federal agencies that are the victims of false, fictitious, and fraudulent claims and
statements with an administrative remedy to recompense such agencies for losses resulting from
such claims and statements. Permits administrative proceedings to be brought against persons
who make, present, or submit such claims and statements, and to deter the making, presenting,
and submitting of such claims and statements in the future.

Excerpt:
§ 3802. False claims and statements; liability
(@) (1) Any person who makes, presents, or submits, or causes to be made, presented, or
submitted, a claim that the person knows or has reason to know--
(A) is false, fictitious, or fraudulent;
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(B) includes or is supported by any written statement which asserts a material fact which is
false, fictitious, or fraudulent;

(C) includes or is supported by any written statement that--

(i) omits a material fact;

(i) is false, fictitious, or fraudulent as a result of such omission; and

(iii) is a statement in which the person making, presenting, or submitting such statement
has a duty to include such material fact; or

(D) is for payment for the provision of property or services which the person has not
provided as claimed,

shall be subject to, in addition to any other remedy that may be prescribed by law, a civil
penalty of not more than $ 5,000 for each such claim. Except as provided in paragraph (3) of this
subsection, such person shall also be subject to an assessment, in lieu of damages sustained by
the United States because of such claim, of not more than twice the amount of such claim, or the
portion of such claim, which is determined under this chapter [31 USCS 88 3801 et seq.] to be in
violation of the preceding sentence.
(2) Any person who makes, presents, or submits, or causes to be made, presented, or submitted,
a written statement that--
(A) the person knows or has reason to know--
(i) asserts a material fact which is false, fictitious, or fraudulent; or
(i) (1) omits a material fact; and
(1) is false, fictitious, or fraudulent as a result of such omission;

(B) in the case of a statement described in clause (ii) of subparagraph (A), is a statement in
which the person making, presenting, or submitting such statement has a duty to include such
material fact; and

(C) contains or is accompanied by an express certification or affirmation of the truthfulness
and accuracy of the contents of the statement,

shall be subject to, in addition to any other remedy that may be prescribed by law, a civil
penalty of not more than $ 5,000 for each such statement.

(3) An assessment shall not be made under the second sentence of paragraph (1) with respect to
a claim if payment by the Government has not been made on such claim.

31 U.S.C. §3802

Standards for Ethical Conduct for Employees of the Executive Branch
Establishes general principles for ethical conduct of employees of the Executive Branch.

5 C.F.R. Part 2635 (2003)
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Treasury Forfeiture Fund Act of 1992 (P.L. 102-393)

Established a fund within the Department of Treasury to receive property forfeited by Treasury
bureaus, and to make payments and awards associated with such forfeitures. Subsection (f) of
the Act makes the fund subject to annual financial audits under the CFO Act.

Excerpt:
The Fund shall be subject to annual financial audits as authorized in the Chief Financial Officers
Act of 1990 (Public Law 101-576).

31 U.S.C. §9703

United States Mint Reauthorization and Reform Act of 1992 (P.L. 102-390)

Requires the Treasury IG to perform, or designate a public accounting firm to perform, an annual
financial statement audit of the Mint. Subsection (e) (3) of 31 U.S.C. § 5134 requires an audit of
the annual financial statements of the Mint Public Enterprise Fund, to be done by the OIG or by
an independent external audit, as designated by the Secretary.

Excerpt:
(3) Annual audits.
(A) In general. Each annual financial statement prepared under paragraph (1) shall be
audited--
(i) by--
() an independent external auditor; or
(1) the Inspector General of the Department of the Treasury,
as designated by the Secretary; and
(i) in accordance with the generally accepted Government auditing standards issued by the
Comptroller General of the United States.

31U.S.C.§5134
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CRIMINAL STATUTES AFFECTING OIG

Title 18, Chapter 31 Embezzlement and Theft

§ 641 Public money, property or records

§ 643 Accounting generally for public money

§ 648 Custodians, generally, misusing public funds

§ 649 Custodians failing to deposit moneys; persons affected

§ 653 Disbursing officer misusing public funds

§ 654 Officer or employee of United States converting property of another
§ 656 Theft, embezzlement, or misapplication by bank officer or
employee

§ 664 Theft or embezzlement from employee benefit plan

§ 665 Theft or embezzlement from employment and training funds;
improper inducement; obstruction of investigations

§ 666 Theft or bribery concerning programs receiving Federal funds

§ 669 Theft or embezzlement in connection with health care

Title 18, Chapter 33 Emblems, Insignia and Names

§ 701 Official badges, identification cards, other insignia

§ 712 Misuse of names, words, emblems, or insignia

Title 18, Chapter 47 Fraud and False Statements

§ 1001 Statements or entries generally

§ 1002 Possession of false papers to defraud United States

§ 1003 Demands against the United States

§ 1028 Fraud and related activity in connection with identification
documents and information

§ 1029 Fraud and related activity in connection with access devices
§ 1030 Fraud and related activity in connection with computers

§ 1031 Major fraud against the United States
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