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NONDISCLOSURE AGREEMENT

WITH THE

U.S. Geological Survey
This NONDISCLOSURE AGREEMENT is entered into as of this ___ day of _________, 199__ by the U.S. Geological Survey, which is the party disclosing confidential information ("Discloser", and ____________________________________, which is the party receiving confidential information ("Recipient"), in order to protect the confidential information that is disclosed to Recipient by Discloser.
NOW THEREFORE, in consideration of the mutual covenants contained herein, the parties hereto agree as follows:
1.  The Recipient's representatives for receiving confidential information are:____________________________; Recipient(s) shall not disclose the confidential information to any of its employees other than those who have a need to review it and which employees are legally obligated to honor the confidentiality provisions herein.
2.  The confidential information disclosed under this Agreement is described as: ______________________________________________________________________________________________________________________________________________________________________________
3.  The Recipient shall keep the information confidential and shall use the confidential information only for private experimental purposes or evaluation of the confidential information.  The Recipient shall not make any copies of the confidential information except as necessary for its employees who are entitled to review it under Section 1 above.  Any copies that are made shall be identified as belonging to the Discloser and marked "confidential", "proprietary", or with a similar legend.
4.  To the extent permitted by law, the Recipient shall protect the disclosed confidential information by using the same degree of care, but no less than a reasonable degree of care, to prevent the unauthorized use, dissemination or publication of the confidential information as the Recipient uses to protect its own confidential information of a like nature.
5.  The Recipient shall have a duty to protect all confidential information which is disclosed to it, whether disclosed in writing, orally or in any other manner and which is identified as confidential at the time of disclosure.  If the disclosure is in writing, it shall be marked "confidential".  If the disclosure is not in writing, Discloser shall provide Recipient with a written memorandum summarizing and designating such information as confidential within thirty (30) days of the disclosure.
6.  This Agreement imposes no obligation upon the Recipient with respect to confidential information which (a) was in the Recipient's possession before receipt from the Discloser; (b) is or becomes a matter of public knowledge through no fault of the Recipient; (c) is rightfully received by the Recipient from a third party without a duty of confidentiality; (d) is disclosed by Discloser to a third party without a duty of confidentiality on the third party; (e) is independently disclosed by the Recipient with Discloser's prior written approval.
7.  The Discloser warrants that it has the right to make the disclosures under the Agreement.
8.  The Recipient acquires no intellectual property rights under this Agreement.
9.  Neither party has an obligation under this Agreement to purchase, sell or license any service or item from the other party.
10.  The Recipient shall adhere to the U.S. Export Administration Laws and Regulations and shall not export or re-export technical data or products from the Discloser or the direct product of such technical data to any proscribed country listed in the U.S. Export Administration Regulations, unless properly authorized by the U.S. Government.
11.  The parties do not intend that any agency or partnership relationship be created between them by this Agreement.
12.  All additions or modifications to this Agreement must be in writing and signed by both parties.
13.  This Agreement is made under and shall be governed by the laws of the United States.
___________________________
Company Name
By________________________
Print Name_________________
Title______________________
Address_________________________
Illustration B - Short Form
Non-Disclosure Agreement
RE:                                                                                                
                        , a corporation having an office in                     in view of the disclosure of the above mentioned information that has been filed in a U.S. patent application, agrees to the following:
   1.                            will not disclose the information supplied by the U.S. Geological Survey with regard to the claim from the date set forth below to any third party without written permission from the U.S. Geological Survey and will treat the information supplied by the U.S. Geological Survey in respect of the claims as it treats its own proprietary information and will only disclose the claims to those of its employees who are under an obligation to                                , not to disclose proprietary information described in                             titled                                      ."
2.  The following information supplied by the U.S. Geological Survey in respect of the claims shall be excluded from the obligations imposed under paragraph 1:
(a)
Information which was known to                 , prior to receipt hereunder,
(b)
Information which at the time of disclosure to                                 , was generally available to the public or which after disclosure hereunder becomes generally available to the public through no fault attributable to                                      , or 
(c)
Information which is hereafter made available to                        ., from any third party who is not under a nondisclosure obligation to the U.S. Geological Survey and who places no nondisclosure obligation on                               ., in respect of such information.
3.  Nothing contained in this Agreement shall be construed as preventing                               , from contesting in the U.S. Patent and Trademark Office and the Courts the subject information as well as any U.S. Patent application and/or patent which result from said application; nor does this agreement grant any license under any patents.
AGREED TO AND ACCEPTED BY:
_______________________________________________
  (A Duly Authorized Company Representative)
______________________________________      _____________________
             Title


      Date

Example of a Completed Short Form: Underlined text should be changed to suit the individual agreement.


NON-DISCLOSURE AGREEMENT
RE:
"Recovery of Metal Values from Waste Waters Using Immobilized Extractants"
Boulder Innovative Technologies,Inc, a corporation having an office in Boulder,Colorado, 80301, in view of the disclosure of the above mentioned information that has been filed in a U.S. patent application, agrees to the following:
   1.  Boulder Innovative Technologies, Inc. will not disclose the information supplied by the U.S. Geological Survey with regard to the claim from the date set forth below to any third party without written permission from the U.S. Geological Survey and will treat the information supplied by the U.S. Geological Survey in respect of the claims as it treats its own proprietary information and will only disclose the claims to those of its employees who are under an obligation to Boulder Innovative Technologies, Inc., not to disclose proprietary information described in U.S. Patent Application # 429,236, titled "Recovery of Metal Values from Waste Waters Using Immobilized Extractants."
2.  The following information supplied by the U.S. Geological Survey in respect of the claims shall be excluded from the obligations imposed under paragraph 1:
(a)
Information which was known to Boulder Innovative Technologies, Inc., prior to receipt hereunder,
(b)
Information which at the time of disclosure to Boulder Innovative Technologies, Inc., was generally available to the public or which after disclosure hereunder becomes generally available to the public through no fault attributable to Boulder Innovative Technologies, Inc., or 
(c)
Information which is hereafter made available to Boulder Innovative Technologies, Inc., from any third party who is not under a nondisclosure obligation to the U.S. Geological Survey and who places no nondisclosure obligation on Boulder Innovative Technologies, Inc., in respect of such information.
3. Nothing contained in this Agreement shall be construed as preventing Boulder Innovative Technologies, Inc., from contesting in the U.S. Patent and Trademark Office and the Courts the subject information as well as any U.S. Patent application and/or patent which result from said application; nor does this agreement grant any license under any patents.
AGREED TO AND ACCEPTED BY:_______________________________________________
Form 12:  Patent License Application and

Sample License Agreementtc \l4 "Form 12:  Patent License Application andSample License Agreement
Application for a License

is hereby made to practice the Government-Owned invention identified below in accordance with the applicable Patent Licensing Regulations.  The following information is submitted in support of this application.

Identification of Invention for Which License is Desired

1. Title of Invention

2.  United States Patent Application Serial Number(s)


3.  United States Patent Number(s) (if issued)

4.  Source of Information Concerning Availability of a License

Applicant's Qualifications, Plans and Intentions for Practicing Invention

5.  Name & Address of Applicant


6.  Name, Title, Address, and Telephone No. of Applicant's Representative



7.  State of Incorporation (if corporation) or Citizenship (if an individual)


8.  Approximate number of persons employed by applicant
9.  Is applicant a small business firm?  
yes
no



Applicant's Qualifications, Plans and Intentions for Practicing Invention

Please respond to each of these issues (in sequence) in attachments to this sheet in as much detail as possible.  (Complete responses will expedite the licensing process.)  The commercial and financial information in responses will be treated as privileged and confidential as provided in 15 United States Code  209(a).
10.  Explain the purpose for which this license is desired.
11.  Explain the nature and type of applicant's business and its relationship to commercial application of this invention.  List related products and services which the applicant has successfully commercialized.
12.  Describe how applicant plans to use, develop and market this invention.  Please give quantitative values for time, money and personnel that will be committed to the plan, and any plans for financing to bring this invention to commercialization.  Give projected dates for commercial applications and any intermediate milestones.  Include any work or money already invested.
13.  Identify the fields of use in which applicant intends to commercialize this invention.
14.  Is applicant willing to accept a license for less than all fields of use of the invention? (If "Yes," please explain in detail.)
15.  Countries in which applicant intends to practice the invention, including locations where any licensed products will be manufactured.
16.  Identify the type of license and any special terms or conditions requested by applicant.  Give reasons for the request(s).
17.  Identify any licenses under federally-owned inventions previously granted to applicant.
18.  Is the applicant aware of any use of the invention by industry or government?  If so, please give details known to applicant.
19.  Please add any additional information applicant considers pertinent to this application for license.

Title & Signature of Applicant or Authorized Representative

Date
LICENSE FOR DEVELOPMENT AND USE

This License Agreement is made and entered by and between the Director of the United States Geological Survey (USGS), Department of the Interior as a representative of the United States of America (hereinafter Licensor), acting under authority of 15 U.S.C. S 3710a (a) (2), and                                                                          a                      Corporation, having a place of business at                                       (hereinafter called Licensee).

Whereas, the Department of the Interior through the USGS has sponsored research on various                       , and as a result the Government has received a valuable federally owned U.S. Patent No.                            titled                                            ; and

Whereas, the Licensor desires the products and methods claimed in the U.S. Patent above to be made available to the public in the shortest possible time, thereby serving the public interest by providing improved products and processes for                   ; and

Whereas, Licensee has reviewed the Patent and the USGS prototype and is interested in licensing the technology to develop with its existing product line, and

Whereas, USGS has advertised the interest of the Licensee in acquiring an exclusive patent in the field of use of                            pursuant to the requirements of 37 CFR 404.7; and

Whereas, Licensee wishes to acquire, and USGS is willing to grant an exclusive license in the identified field of use; and

Whereas, Licensee has provided a satisfactory development plan which meets the requirements of 37 CFR 404.5;

Now, therefore in consideration of the promises, as well as the obligations herein made and undertaken, the parties hereto intending to be legally bound, agree as follows:


ARTICLE I


DEFINITIONS

1.01
Terms in this LICENSE AGREEMENT (other than names of parties and Article headings) which are set forth in upper case letters have the meanings established for such terms in the succeeding ARTICLES of the ARTICLE I.

1.02
LICENSE AGREEMENT means this License for Development and Use, including any exhibits attached hereto.

1.03
 LICENSE means the license granted pursuant to paragraph 2.01 of this LICENSE AGREEMENT.

1.04
LICENSED PATENT APPLICATION(S) MEANS U.S. Patent Application Serial No(s).                               , any continuations, continuation-in-part, Disciplines or reissues thereof, any patent or patents granted thereon, and any foreign patents or patent applications corresponding thereto.

1.05
LICENSED TECHNICAL INFORMATION means technical information including, but not limited to, data, know-how, trade secrets, calculations, writing, and drawings, whether or not patented, relating to the licensed patent applications and developed under the governing CRADA.

1.06
LICENSED TECHNOLOGY means LICENSED TECHNICAL INFORMATION and any products, methods, processes, or uses which are disclosed and claimed in the LICENSED PATENT APPLICATION(S).

1.07
LICENSED AREA means                         
1.08
THE POINT OF PRACTICAL APPLICATION means the condition such that the LICENSED TECHNOLOGY is being utilized and the benefits of the LICENSED TECHNOLOGY are, to the extent permitted by law, being made available to the public on reasonable terms on or before                      , in accordance with the plan for development and marketing the LICENSED TECHNOLOGY attached as Exhibit A.

1.09
LICENSOR'S REPRESENTATIVE means the Director of the U.S. Geological Survey, Reston, Virginia.

1.10
ROYALTY-BASE CONTRACT means any contract or group of related contracts under which products, methods, processes, or uses described and claimed in the LICENSED PATENT APPLICATION(S) play a role in the performance of at least one of the contracts.

1.11
NET SALES means the total amount invoiced by LICENSEE AND its sub licensees on sales of products or services pursuant to any ROYALTY-BASE CONTRACT, less:

a)  Customary trade, quantity, or cash discounts including allowances or credits on account of retroactive price reductions and nonaffiliated brokers' or agents' commissions actually allowed and taken;

b)  Amounts unpaid, repaid, or credited by reason of rejections or returns; and

c)  Any freight or other transportation costs, insurance charges, duties, tariffs, and all sales and excise taxes based directly on sales of products or services pursuant to the ROYALTY-BASE CONTRACT.


ARTICLE II


LICENSE GRANT

2.01
Upon the terms and conditions set forth herein and subject to the payment of royalties as set forth herein, LICENSOR grants to LICENSEE an exclusive license to make, have made, use and sell the LICENSED TECHNOLOGY throughout the LICENSED AREA/or FIELD OF USE for the term set forth in paragraph 9.02 of this LICENSE AGREEMENT.


ARTICLE III


ROYALTIES AND PAYMENTS
3.01
LICENSEE shall pay LICENSOR royalties at the rate of   percent (  %) on its and its sub licensees' NET SALES under all ROYALTY-BASE CONTRACTS.

3.02
Within 30 days after the effective date of this agreement, LICENSEE shall pay to LICENSOR                    Dollars ($                ).

3.03
In case the royalties paid do not aggregate a minimum of                     Dollars ($              ) for the year ending December 31, 199__ , and for each succeeding calendar year during the life of this LICENSEE AGREEMENT, the LICENSEE will within ninety (90) days of the end of such year make up the deficiency of the royalties actually paid to such minimum sum, provided however, that the LICENSEE must make up the deficiency for such year before it may surrender this exclusive LICENSE.

3.04
The royalties provided for in paragraph 3.01 shall be paid by LICENSEE on the total amount invoiced under any ROYALTY-BASE CONTRACT utilizing the LICENSED TECHNOLOGY; provided, however, that if Letters of Patent do not issue within 3 years from the date of this LICENSE AGREEMENT with a claim or claims covering an invention utilized in LICENSEE's products or services, and none of the LICENSED PATENT APPLICATIONS pending at the end of the three years contains an allowed claim having such coverage, LICENSEE may thereafter, at its option, terminate this LICENSE AGREEMENT by giving sixty (60) days notice to that effect to LICENSOR REPRESENTATIVE.

3.05
Royalties shall be payable in United States dollars, paid by check made payable to U.S. Geological Survey and mailed to:

U.S. Geological Survey

12201 Sunrise Valley Drive

Reston, Virginia 20192

The check shall be accompanied by copies of the first page and signature page of this Agreement.

3.06
LICENSEE shall pay royalties accrued for amounts paid under any ROYALTY-BASE CONTRACT not later than ninety (90) days after each calendar half year ending June 30th and December 31st.  LICENSEE shall submit with its payment the written report required in paragraph 4.01 of this LICENSEE AGREEMENT.  If no royalties are due, the report shall so state.  Sales shall be considered to be made, for purposes of this ARTICLE, sixty (60) days after invoiced, except that upon any termination of this LICENSE AGREEMENT, all products shipped or services performed prior to the day of such termination though not invoiced prior thereto shall nevertheless be considered as sold and therefore subject to royalty.  If sales of products or services pursuant to a ROYALTY-BASE CONTRACT are within (90) days after being invoiced, unpaid, repaid, or credited to the customer, royalties, paid on such sales shall be returned to LICENSEE.

3.07
LICENSEE shall pay within sixty (60) days from any termination of this Agreement royalties accrued for payment at time of any such termination.

3.08
Royalty payments not received by LICENSOR by the due date shall be subject to interest charges computed at ten percent (10%) per annum.

3.09
No royalty shall be payable under this LICENSE AGREEMENT for direct sales of products or services pursuant to a ROYALTY-BASE CONTRACT by LICENSEE or its sub licensees with the United States Government or any of its agencies for governmental purposes.


ARTICLE IV


REPORTS AND RECORDS

4.01
LICENSEE shall provide LICENSOR'S REPRESENTATIVE with written annual progress reports within ninety (90) days of the end of each calendar year describing its efforts, and the efforts of any sub licensee, to bring the products and methods licensed under this LICENSE AGREEMENT to THE POINT OF PRACTICAL APPLICATION.  No further annual progress reports will be required after notification of the first commercial sale of products or services pursuant to a ROYALTY-BASE CONTRACT unless otherwise requested by LICENSOR.

4.02
Concurrently with each payment of royalties as required in ARTICLE III of this AGREEMENT, or at the time such payments are due although no royalties have accrued, LICENSEE shall submit a written report to LICENSOR'S REPRESENTATIVE setting forth for the preceding six (6) month period the amount of products or services delivered pursuant to any ROYALTY-BASE CONTRACT made, used, sold or otherwise disposed or distributed by LICENSEE and its sub licensees in the LICENSED AREA, the NET SALES thereof, and the amount of royalties due thereon. If no royalties are due LICENSOR for any report period, the report shall so state.

4.03
The reports required under this ARTICLE IV shall also be made within sixty (60) days of the termination of the Agreement.

4.04
LICENSEE agrees to keep records showing all sales or other disposition of products or services pursuant to any ROYALTY-BASE CONTRACT or otherwise disposed of or distributed under the LICENSE granted in this LICENSE AGREEMENT.  These records shall be retained for three years beyond the date of disposal or distribution or sale and shall be in sufficient detail to enable the royalties payable hereunder by LICENSEE to be determined.  These records may be examined from time to time to the extent necessary to verify the reports provided for in this ARTICLE IV, such examination to be made at the expense of the LICENSOR by any auditor appointed by LICENSOR who shall be acceptable to LICENSEE, or, at the option and expense of LICENSEE, by a certified public accountant appointed by LICENSOR.


ARTICLE V


   SUBLICENSING  

5.01
LICENSEE shall have the right to grant sublicenses to others under this exclusive LICENSE so long as royalties are paid by LICENSEE to LICENSOR on sales of products or services made pursuant to any ROYALTY-BASE CONTRACT by such sub licensees at the rates set forth in paragraph 3.01 of this LICENSE AGREEMENT and so long as the sublicenses are subject to the provisions of this LICENSE AGREEMENT.  Any sublicense shall make reference to this LICENSE AGREEMENT including those rights retained by LICENSOR.  A copy of any sublicense shall be furnished to a LICENSOR'S REPRESENTATIVE within fifteen (15) days after its execution.

5.02
In the event of termination of this LICENSE AGREEMENT or the conversion of the exclusive LICENSE granted hereunder to a nonexclusive license under any of the provisions of paragraphs 7.03 or 9.03 of this LICENSE AGREEMENT:  (1) LICENSEE may convert the sub licensees to sublicenses under its nonexclusive license which it will retain following any such termination or conversion, or (2) sub licensees may exercise their option to convert their sublicenses to licenses directly form LICENSOR.  Any sublicense granted by LICENSEE shall contain provisions corresponding to those of this ARTICLE respecting termination or conversion and the conditions of continuance of sublicenses.

5.03
LICENSOR reserves the right to require LICENSEE to grant sublicenses to responsible applicants on reasonable terms to the extent that the LICENSED TECHNOLOGY is required for public health, welfare, or safety needs.  Any decision by LICENSOR to require such a sublicense may be appealed by LICENSEE under the procedures set forth in paragraph 11.07.


ARTICLE VI


LICENSEE PERFORMANCE

6.01
LICENSEE shall expend reasonable efforts and resources to carry out the development and marketing of the LICENSED TECHNOLOGY and to bring the LICENSED TECHNOLOGY to THE POINT OF PRACTICAL APPLICATION.


6.02
After bringing the LICENSED TECHNOLOGY to THE POINT OF PRACTICAL APPLICATION in the LICENSE AREA, LICENSEE agrees to make the LICENSED TECHNOLOGY available to the public on reasonable terms during the term of this LICENSE AGREEMENT.  LICENSEE shall promptly report discontinuance of its making the benefits of the products and methods reasonably accessible to the public.

6.03
Failure to comply with the terms of this ARTICLE shall be cause for modification or termination of this LICENSE AGREEMENT in accordance with the provisions of ARTICLE IX below.  No other rights or remedies accrue to LICENSOR or any third parties by reason of such failure.


ARTICLE VII


PATENT ENFORCEMENT

7.01
LICENSOR and LICENSEE shall notify each other promptly in writing of any infringement of patents granted from the LICENSED PATENT APPLICATION(S) which becomes known to either of them.  LICENSEE shall notify LICENSOR promptly of any action permitted by this ARTICLE VII that it takes to eliminate such infringement.

7.02
While and as long as its LICENSE under this LICENSE AGREEMENT remains exclusive, LICENSEE is authorized pursuant to the provisions of Chapter 29 of Title 35, United States Code, or other statues:

a.  To bring suit in its own name or, if required by law, jointly with LICENSOR, at its own expense and on its own behalf, for infringement of any patents granted from the LICENSED PATENT APPLICATION(S);

b.  In any such suit, to enjoin infringement and to collect damages, profits, and awards of whatever nature recoverable for such infringement; and

c.  To settle any claim or suit for infringement of any patents granted from the LICENSED PATENT APPLICATION(S) by  granting the infringing party a sublicense under the provisions of ARTICLE V of this LICENSE AGREEMENT.  LICENSEE shall pay royalties to LICENSOR based on sales by such sub licensee in accordance with paragraph 5.01.

7.03
In the event LICENSOR shall bring to the attention of LICENSEE any unlicensed infringement of patents granted from the LICENSED PATENT APPLICATION(S), and LICENSEE shall not, within six months:

a.  
Secure cessation of the infringement, or

b.  
Enter suit against the infringer, or

c.  
Provide LICENSOR with evidence of the pendency of a bonafide negotiation for the acceptance by the infringer of a sublicense under patents granted from the LICENSED PATENT APPLICATIONS, the LICENSE herein granted to LICENSEE may, at LICENSOR'S option, become nonexclusive, and LICENSOR shall thereafter have the right to sue for the infringement at LICENSOR's own expense, and to collect for its own use all damages, profits, and awards of whatever nature recoverable for such infringement.

7.04
LICENSOR and LICENSEE mutually agree to furnish technical and other necessary assistance to each other in conducting any litigation necessary to enforce patents granted from the LICENSED PATENT APPLICATION(S) against others.  Expenses for such assistance will be paid by the party requesting such assistance.


ARTICLE VIII


RESERVATION OF RIGHTS

8.01  The LICENSE granted in ARTICLE II of this LICENSE AGREEMENT shall be subject to the irrevocable, royalty-free right of the Government of the United States to practice and have practiced on behalf of any foreign government or international organization pursuant to any existing or future treaty or agreement with the United States, the LICENSED TECHNOLOGY, including the products and methods described and claimed in the LICENSED PATENTS APPLICATIONS and in any patents granted therefrom.


ARTICLE IX


TERM AND TERMINATION

9.01  The Effective Date of the LICENSE AGREEMENT is the date of the last signature to this LICENSE AGREEMENT.

9.02  The term of this LICENSE AGREEMENT begins on its Effective Date as set forth in paragraph 9.01.  Unless sooner terminated or otherwise modified as provided for in this ARTICLE IX, this LICENSE AGREEMENT shall remain in full force and effect for an initial term of        ( ) years from the Effective Date.  LICENSEE shall have the right to renew this LICENSE AGREEMENT for successive periods up to five (5) years upon written notice mailed to LICENSOR'S REPRESENTATIVE at least sixty (60) days prior to the expiration of the initial term and each subsequent renewal term, provided, however, that LICENSEE shall have no right to renew this LICENSE AGREEMENT in the event that either party hereto has exercised a right of termination under this ARTICLE IX or in the event that LICENSEE in not making good faith efforts to bring the LICENSED TECHNOLOGY to THE POINT OF PRACTICAL APPLICATION.

9.03  The LICENSOR may modify or terminate this exclusive license, in whole or in part, if:

a.  LICENSEE fails to meet the obligations set forth in ARTICLE VI above;

b.  The LICENSOR determines that such action is necessary to meet requirements for public use specified by Federal regulations issued after the date of this LICENSE AGREEMENT and such requirements are not reasonably satisfied by the LICENSEE;

c.  The LICENSEE has willfully made a false statement or willfully omitted a material fact in its license application or in any report required by this LICENSE AGREEMENT;

d.  The LICENSEE commits a substantial breach of a covenant or agreement contained in this LICENSE AGREEMENT;

e.  The LICENSEE defaults in making any payment or report required by this LICENSE AGREEMENT;

f.  The LICENSEE is adjudged as bankrupt or has its assets placed in the hands of a receiver or makes any assignment or other accommodation for the benefit of creditors; or

g.  The LICENSEE or any of its sub licensees misuses the LICENSED PATENTS.

9.04
Prior to any modification or termination of this LICENSE AGREEMENT by LICENSOR, LICENSOR shall furnish LICENSEE and any sub licensee of record a written notice of LICENSOR’s intention to modify or terminate, and the LICENSEE and any notified sub licensee shall be allowed sixty (60) days after the date of such notice to remedy any breach or default of any covenant or agreement of this LICENSE AGREEMENT or to show cause why this LICENSE AGREEMENT should not be modified or terminated.

9.05
LICENSEE may terminate this LICENSE AGREEMENT at any time by giving LICENSOR'S REPRESENTATIVE prior written notice not less than sixty (60) days before the date of such termination.

9.06
The word "termination" and cognate words, such as "term" and "terminate," used in this ARTICLE IX and elsewhere in this LICENSE AGREEMENT are to read, except where the contrary is specifically indicated, as omitting from their effect the following rights and obligations, all of which survive any termination to the degree necessary to permit their complete fulfillment or discharge:

a.  LICENSEE's obligation to supply a terminal report as specified in ARTICLE IV of this LICENSE AGREEMENT;

b.  LICENSEE's right to complete and sell LICENSED TECHNOLOGY on which LICENSEE has an outstanding order;

c.  LICENSOR'S right to receive or recover and LICENSEE's obligation to pay royalties (including prorated minimum royalties) accrued for payment at the time of any termination, including royalties for sales pursuant to 

9.06 (b);
d.  LICENSEE's obligation to maintain records and LICENSOR'S right to conduct a final audit as provided in ARTICLE IV of this LICENSE AGREEMENT;

e.  Licenses, releases, and agreements of non-assertion running in favor of customers or transferees of LICENSE in respect to products or services provided pursuant to any ROYALTY-BASE CONTRACT prior to any termination and on which royalties shall have been paid as provided in ARTICLE III of this LICENSE AGREEMENT;

f.  Any cause of action or claim of LICENSOR accrued or to accrue, because of any breach or default by LICENSEE.

9.07  In the event of termination of this LICENSE AGREEMENT or conversion of the license granted hereunder, any effected sublicense of record granted pursuant to this LICENSE AGREEMENT may be converted to a license with the LICENSOR in accordance with the provisions of ARTICLE V herein.

9.08  LICENSOR and LICENSEE shall pay their own termination costs out of their own funds.  In no event shall LICENSOR or LICENSEE be liable for the direct termination costs of the other party or the other party's expenses caused by or related to the termination.

ARTICLE X


REPRESENTATION AND WARRANTIES

10.01  LICENSOR represents and warrants as follows:

a.  The U.S. Geological Survey is a Federal laboratory of the Department of the Interior wholly owned by the U.S. Government, whose substantial purpose is the performance of research, development, or engineering by employees of said government;

b.  The performance of the activities specified by this LICENSE AGREEMENT are consistent with the mission of the U.S. Geological Survey;

c.  All prior reviews and approvals required by regulations or law have been obtained by the LICENSOR prior to the execution of this LICENSE AGREEMENT.  The Laboratory official executing of this LICENSE AGREEMENT on behalf of LICENSOR has the requisite authority to do so;

d.  LICENSOR is the lawful owner of the LICENSED PATENT APPLICATION(S) and the LICENSED TECHNOLOGY.  LICENSOR has the right to license the LICENSED TECHNOLOGY including the LICENSED PATENT APPLICATION(S) and LICENSOR has not executed and is not aware of any assignment, license, or other agreement conflicting with any of the grants, assignments, and transfers contained in this LICENSE AGREEMENT;

e.  No claim, whether or not embodied in an action past or present, of infringement by the LICENSED TECHNOLOGY has been made or is pending against LICENSOR.

10.2  LICENSEE represents and warrants as follows:

a.  LICENSEE is a corporation duly organized, validly existing and in a good standing under the laws of the State of (STATE OF INCORPORATION);

b.  LICENSEE has the requisite power and authority to enter into this LICENSE AGREEMENT and to perform according to the terms thereof;

c.  The Board of Directors and shareholders of LICENSEE have taken all actions, if any, required to be taken by law, LICENSEE's Articles of Incorporation, its bylaws or otherwise, to authorize the execution and delivery of this LICENSE AGREEMENT;

d.  The execution and delivery of this LICENSE AGREEMENT does not contravene any material provision of, or constitute a material default under, any material agreement binding on LICENSEE or any valid order of any court, or any regulatory agency or other body having authority to which LICENSEE is subject, nor, to the best of its knowledge, is LICENSEE the subject of any adversarial proceeding by any regulatory governmental agency.


ARTICLE XI


GENERAL

11.01  This LICENSE AGREEMENT shall extend to any reissued patent which may derived from any patent granted from the LICENSED PATENT APPLICATION(S), provided that LICENSOR has custody of the right thereto and is able to grant a license without incurring liability to third parties.

11.02  This LICENSE AGREEMENT shall not be transferred or assigned by Licensee to any party other than to successor or assignee of the business interest of LICENSEE relating to the LICENSED TECHNOLOGY without the approval of LICENSOR'S REPRESENTATIVE.

11.03  This LICENSE AGREEMENT does not confer any immunity from or defenses under the antitrust laws, the export laws, the laws and regulations of the United States pertaining to or administered by the U.S. Geological Survey or the Department of the Interior, not does it confer immunity from a charge of patent misuse.  Furthermore, LICENSEE'S or sub licensee’s acquisition and exercise of rights hereunder are not immunized from the operation of any state of Federal law by reason of the source of the grant.  This LICENSE AGREEMENT does not constitute an endorsement by LICENSOR of the LICENSED TECHNOLOGY and LICENSEE shall not state or imply in any medium that such endorsement exists as the result of this LICENSE AGREEMENT.

11.04  LICENSEE agrees to maintain any LICENSED PATENTS or any patents granted from the LICENSED PATENT APPLICATION(s) in force during the term of this LICENSE AGREEMENT by paying, when due, the fees required by 35 U.S.C. 41(b).

11.05  LICENSOR makes no warranty, express or implied, regarding the patentability of the inventions disclosed in the LICENSED PATENT APPLICATION(S) or the validity of any patents granted from the LICENSED PATENT APPLICATION(S) and makes no representations whatsoever with regard to the scope of such patents or that such patents may be exploited without infringing other patents.

11.06  LICENSOR assumes no liability resulting from LICENSEE's exercise of its rights under this LICENSE AGREEMENT or from LICENSOR's exercise of its BASE CONTRACTS in the LICENSED AREA, LICENSEE agrees to apply its best efforts to use, sell, or otherwise distribute products manufactured substantially in the United States.

11.08  The decision of LICENSOR'S REPRESENTATIVE on any requirement, dispute, interpretation, modification, or termination of this LICENSE AGREEMENT shall be reduced to writing and a copy mailed or otherwise furnished to LICENSEE.  Such decision shall be final, provided that LICENSEE may, within thirty (30) days of receiving notice of such decision, submit a written appeal through LICENSOR'S REPRESENTATIVE to the Senior Attorney, Branch of Procurement and Patents, Solicitor's Office, U.S. Department of the Interior, which appeal shall set forth in detail the decision being appealed and the basis of the appeal and may include appropriate supporting materials.  Implementation of such decision shall be stayed pending a final resolution of such appeal.  Pending such final resolution, LICENSEE shall proceed diligently with the performance of its obligations under this LICENSE AGREEMENT.

11.09  The parties shall notify each other of any changes in name, address, or business status, and any notice, payment or report required to be given under the provisions of this LICENSE AGREEMENT shall be considered duly given if mailed by first class mail, postage prepaid, and addressed as follows:

a.  If to LICENSOR:  Director, U.S. Geological Survey, 114 National Center, Reston, Virginia  20192.

b.  If to LICENSEE:         (TITLE).  (COOPERATOR NAME AND ADDRESS)

11.10  The interpretation and application of the provisions of this LICENSE AGREEMENT shall be governed by the laws of the United States as interpreted and applied by the Federal courts in the District of Columbia, United States of America.

11.11  This LICENSE AGREEMENT constitutes the entire understanding between the parties and neither party shall be obligated by any condition or representation other than those expressly stated herein or as may be subsequently agreed to by the parties hereto in writing.

11.12  Titles and headings of the Articles and paragraphs of this LICENSE AGREEMENT are for the convenience of reference only and do not form a part of this LICENSE AGREEMENT and shall in no way affect the interpretation thereof.

11.13  None of the provisions of this LICENSE AGREEMENT shall be considered waived by any party hereto unless such waiver is given in writing to all other parties.  The failure of any party to insist upon strict performance of any of the terms and conditions hereof, or failure or delay to exercise any rights provided herein or by law, shall not be deemed a waiver of any rights of any party hereto.

11.14  The illegality or invalidity of any provisions of this LICENSE AGREEMENT shall not impair, affect, or invalidate the other provisions of this LICENSE AGREEMENT.

11.15  If LICENSOR or LICENSEE desires a modification in this LICENSE AGREEMENT, the parties shall, upon reasonable notice of the proposed modification by the party desiring the change, confer in good faith to determine the desirability of such modification.  Such modification shall not be effective until a written amendment is signed by the representatives of LICENSOR and LICENSEE duly authorized to execute such amendment.

11.6  The relationship of the LICENSOR and LICENSEE is that of independent parties and not as agents of each other or as joint ventures or partners.  LICENSOR shall maintain sole exclusive control over its personnel and operations.  LICENSEE shall maintain sole and exclusive control over its personnel operations.

IN WITNESS WHEREOF, each of the parties hereto has caused this LICENSE AGREEMENT to be executed in duplicate originals by its duly authorized officers or representatives.

FOR LICENSOR:




FOR LICENSEE:

Name:






Name:

Director





Title:

U.S. Geological Survey



(COOPERATIVE NAME AND ADDRESS)

Date:                          




Date:                         
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