UNITED STATES OF A.MERICA
_ Before the
COMMODITY FUTURES TRADING COMMIS SION

- HUIDONG AND HSUE TUNG o
N o : CFTC DocketNo 01-RO ge»; = 4
V. R
» ORDER OF REMAND A
(CONCORDE TRADING GROUP, INC. o |
and GEORGE ANTHONY LEDO ) '

A Judgment Officer dlSl’mssed complamant Hul Dong S (“Dong”) complamt ﬁndmg that
she abandoned the prosecutlon of her clanns by falhng elther to part101pate in the dlscovery
;proc_ess or to adv1s-e the forum 'of her current addres_s. He dismissed complamant Hsue Tung’s
a | (“Tung”) complamt asa sanctlon for what the Judgment Ofﬁcer tenned “dllatory, vexatlous and:
: bad fa1th htlgatlon tactlcs ? Tung appeals argumg that the Judgment Ofﬁcer erred by denymg
h1m a hearmg on the ment_s._ Respondent Georg'e Le_do (“Ledo”) did not‘respohd.l
For the reasons -thatf fo'llo'w,l we remand the _matter to.the Judgnlent Ofﬁcei_for further

Vpr'oceedings.

'Ledo partlc1pated inthe proceedmgs below through counsel After. the appeal was submltted his counsel .
submitted a June 2003 monon to withdraw.

: Respondent Concorde Tradmg Group, Inc. (“Concorde”) has not partlcxpated in this proceeding since its counsel
filed a motion to w1thdraw in April 2002. In June 2002, the. Judgment Officer granted counsel’s motion to withdraw
and wamned Concorde that if it did not file a notice of appearance and designation of representation by hily 15, 2002,
it would be defaulted, There is no record of either Concord’s fi iling or the judge’s default order. While this case was
pending, the National Futures Association (“NFA”) instituted a dlsc1plmary proceeding against Concorde for
_deceptive and misleading sales practices, which resulted ina settlement pursuant to which Concorde’s NFA
membership was terminated effective June 5, 2002, In re Concorde Trading Group, Inc., NFA Docket No.
01BCC00014. Nothing in the record suggests that Concorde is subject to dismissal pursuant to Commission

Regulatlons 12.24(a)(3), (d) (bankruptcy of a respondent). In these circuinstances, desprte its nonpartlcxpatlon
Concorde remams a party to this case.



- BACKGROUND
In J anuary 2001 in response toa sohcrtatlon by Ledo an account executrve Dong'and |
' .Tung opened a Jomt account at Concorde Complamants deposrted $3, 000 in March 2001 in .
order to purchase three crude Oll call optrons In Aprll they dep031ted an addltional $900
' liqurdated- the crude oil po_s1t10n, and purchased an S&P p.ut opt1on- pos1t1‘on.x _That pos_ltion
expired worthless in May, and about $434 was retlirned to- _complainants.- |
In August 2001, an attomey submitted a reparations c'omplaint on behalf 'ot’ Tung It

alleged fraudulent mducement and fraud in, the hqu1dat10n of the crude oil call ‘position. The L
complamt sought damages that 1ncluded an out-o f-pocket loss of- about $3 500, $1 200 in lost
' proﬁts and an unspec1ﬁed amount of pumtlve damages.
- Later that month, the Ofﬁce of Proceedmgs (“Proceedmgs”) adv1sed Tung s attorne)r that | o
- bhls complamt d1d not: raise the type of allegatrons necessary to support a pumtlve damages
‘ 'award It also noted that Dong appeared to be a co-owner of the account at issue, and 1nd1cated

| that either Dong should s1gn the complarnt as a co- complamant or that Tung should supply an
' explanatlon for her absence asa complamant In September 2001 the »-attorney- mdlcated that _
Dong was out of the country, but noted that Dong and Tung had filed a venﬁcatlon of the R
complamt that both had srgned on August 27 2001 in the presence of a notary |

In vOctoberZOOl, Concorde and Ledo filed a joint answer _denymg any wrongdoing._' -Aﬁ_er -
the case was ‘assignefd to'a Judgment Officer, he issued an,ord'er requiring all parti'es to submit |
iﬁorn’iation‘ material to the_ complaint’s lost proﬁts claim. Shortly thereafter, Ledo_ filed a notice -
that he had obtained his own counsel to represent him. |
During the discoVery period, Concorde and Ledo sought extensive di_scovery from both

Dong and Tung individually, including their high school diplomas, documentation of their



- .préViQaS' ten years a'f e’mploymént', and ddcamehts felatihg toithéir' cu;reh';'placé. of res'ide'nce_'.-- |
See Request for D_(')‘cument-si Dec’_émbe’f 20, 2001. In Janvary 2002, ang’s attoraéy filed a notice |
'- Withdaang from 'r»e'p‘res.entation'of Tung due to an increased WOﬂ(. s-'chéd‘u-l’el. The le&éf
;ﬁldi_cafed f_hat co@sal,ﬁad adviSefd Tun.g"a"b'out his re_s'p_onsibilitiés‘ and tl.llcvapplicablé deadlines.
A few days later, Proceedfngs reaei\}ed a document ,signed by bath Dorig‘ ar_ld_T'uhg. The
' ciacument provided in_for'mationmaterial to the complaint’s loét 'pr'oﬁtsclaim_. Compla,lnants d1d |
;iot,- hoWeVef? file an'yﬂresponses to either Conclor'(.le’s or Ledo’s discbvéry requé;sts. '
< In Febfuary 2002,’Ledo filed a inoﬁon toﬁvc»:omp‘el reébonSes'tb his_-dlisco’ve»ry regiuasts». s
Bath ¢6m§15mants ﬁ}éd and éigﬁed an ijéctian to tﬁe motion later that montﬁ._ They claim'ed _
,' that all infaﬁnation heces_sa_ry to decicie the case had already been p;'ovided to both the Jtilc.l_gmént'
’6fﬁce_r and re’spohde:nts; They also émphasized that Dong was merely a “laenaﬁciary” o_f the
A' j_loi'nt; acaouht. | | | |
Iﬁ Jahe 2002, the Judgméni Officer granted Ledo’s motion to cbmp_eL _notiﬁg that . .
cdﬁ?l@ant's’ opposition did not.' address why any particular qﬁes’ﬁ‘on should not i)e answefad.
At the end of the ordar, the Judgnieat Officer discussad Dong’vsv status in the proceeding. He _
acknowl:ed‘ged Tung’s claim that Dong was merely a beneficiary w1th .litti_e direct information
“about maﬁers»'inl_disp:_me, but noted rthat because, she was a .compla_-inant, she was required to. |
r_c'spbnd-to Ledo’s discOvery requests. The Judgment Officer ind‘ica'ted that Dong could ratify
Tung’s aaSWers as lon'g-as Shé signed and swore to all submissions. | |
| | n r,e.sponse, on Jﬁly 18, 2002, complainants subnﬁttéd a motion to 'wjthdraw Dong as. a
cOmplain'ant, ré_d_l’lce the number of discovery requeé.ts, -and relax the deadline for 'resi)'onses. The |
_ ‘rnoti-on rc_:itefated that 'Dong had no knowledge about the disputes at iasue and :cla'imw.thlat Dong

félt'pressured and harassed. It also claimed that the large number of discovery requ,etsts. had



un_du_ly burdened Tungand scared avuay his aﬂomey. ‘Finally, it.requeste’d that the Judgment -
Ofﬁcer intervene to convince 'respondents to reinstate an earlier oﬂ’er- to settle for $4, 000' :
In August 2002 Ledo’s counsel wrote a letter to the Judgment Offlcer It mdrcated that
. ‘m an off the-record settlement conference that mcluded the Judgment Officer, Tung had agreed
'. ‘to settle the dlspute for $1 750. Counsel stated that Tung had falled to s1gn and return the
: stlpulatlon of drsmlssal - - |
On September 9 2002 the Judgment Officer 1ssued an order estabhshlng a September 20
deadlme for complamants-erther 10 r_e_tum the sr_gned s-trpulatron or offer a v_vntten explanatlon'for-
- their failure' to do so. The -J'udgment Ofﬁcer warned that ’he-would dismiss the eompl‘aint'for
: _' 'farlure to partlcrpate 1f complalnants d1d not offer atrmely response _
In h1s September 17, 2002 response Tung said that Dong refused to 51gn the stlpulatron |
- because she had not been consulted about the $1 750 settlement arnount He urged that the |
' lsetﬂement amount be mcreased to $4,000. Flnally, he srgned the response “for” Dong and |
. : : mdicated that s.h.e-coul'dvno longer be located b'e_ca_use. the ta_cties -'use'd_by Le'do"s; attorney_ scar_e'd-. :
her_. |
| In an rmmediate response; i;edo’s counsel elaimed that during-the July 26, 2002
o telephone eonference, Tung ,advised the Judgment Officer that'h_e represented Dong— m agreeing
* to'the settl_ement. Aeeording to counse_l, this statement amounted to a fraud'on the fo'rum |
' Warr'anting sanct'ions'. He also Opposed complainants’ motion to pﬁ‘rhit Dong to Withdraw;
| arguing that Dong’s alilege‘d agitation was not an'appropriat'e basis for the‘requested‘ relief. In
. add.ition-, _eounsel- 'argued that permrttmg Wi_thdraWal would expose Ledo to another potential
actron on the same elaim’. ‘ FinalJy, the response requested that the Judgment Ofﬁcer issue a

. decision on the merits based on the current documentary record.



On September_20; 20(')2; the Ju_dgment Oﬁicer issued an order that essentially re‘start_ed g |
| the disCO\iery‘pr'oces"s-m thls _ca_'_se. He ordered Tung to cease acting .ori Dong’s behalf during the
proce_edingg_. Hedirected- Dong_ to _Submitdocumcnts that were both signed and notariz_’ed. In a o
. .footnote, the »Judgment Ofﬁcer ruled'on Dong’s July 1‘8 motion to vitithdraw 'stating:, -
Ms. Dong’s prev1ously submitted request to be dismlssed from this case will not .
be considered unless it is re-filed with a notarized signature demonstrating that an
ID was provided to the notary. If it is-re-filed, she will be dismissed, but that
dismissal will be with pre_]udice to her right to bring any action elsewhere on these
. same facts :
September 20, 2002 Order at3n. 4
| In another footnote o the order the Judgment Officer commented 1nd1rectly on . |
respondent Ledo ] clami that Tung had commltted fraud on the forum by offeting assurances that
he. represented Dong in agreemg to the settlement He noted that Tung s conduct was not
‘ sanictionable because [the Judgment Ofﬁcer] mcorrectly allowed him to negotiate the settlement '
| Without his co-complamant’s partlclpation.. Even thougthr. Tung _assured the [Judgmen_t
Ofﬁcer] that she 'ivbuld 'agree with any decision he made, it was stili imProper to reiy o’r'r that_ |
. incorrect assurance.” September 2t), 2002 Order at 1 nl | |
' In O_ctob'er 2002, Ledo served both Dong and Tung w1th new discovery .requests. T_ung .
responded'With a motion Seeking lie detector tests and an investigation b‘y the National Futures
' ‘Association. In an order dated October 10, 2002, the Judgment Oﬂ' icer demed Tung s motion.
| Later that month, Tung ﬁled responses to Ledo’s drscovery requests Dong did not ﬁle any
| responses |
The Judgment Ofﬁcer then prov1ded both srdes with an opportumty to make fi nal written

‘ :submrssrons In December 2002 Ledo made a submission that mcluded two afﬁdavrts Neither '

compla_mant made a submission.._



On Apnl 29 2003 the Judgment Ofﬁcer 1ssued an order scheduhng a telephomc hearlng :
- for May 20, ‘2003 It warned that “1f elther [Dong or Tung farled] to appear the heanng W111 be -

.' , cancelled and the complamt w111 be drsmlssed » April 29, 2003 Order at n2.

| . On May; 6, 2003,-'Pr0‘c'eed1ngs recerved a le_tter from Tung indica_ting that he would

.partic'ipate in the h'earing, 'but that Do'ng’ would not. - The letter noted that Don-g d—id riot want to

- _ 'partrcrpate in the case due to- “lack of Englrsh and understandrng of comphcated proceedmgs »

_referred to the Judgment Off joer’s agreement and clarmed that Dong ‘no longer [could] be
reached Under his srgnature Tung de51gnated hrmself “Sole Complamant ”?
On May 8, 2003 the Judgment Ofﬁcer 1ssued a Dlsmlssal Order (“Drsmrssal Order”),

Which he found .that-complamant Dong had abandoned the prosecutronl of her complamt. In thrs
regard he noted that by 51gmng the complamt under oath, she ‘obligated herself to participate in "
this 11t1gat10n that she helped 1mt1ate » but never answered respondent Ledo’s dlscovery requests
. and .nev‘er.contacted:Proceedlngs to inform rt,of_her a]_.leged c_ha-nge of address. Dlsmrssal Order
at2.’ | | |
|  As for complamant Tung, the Judgment Oﬁicer found that drsmrssal was warranted
because he engaged in “drlatory, vexatious, and bad-falth lrtrgatlon tactics. * Id In thrs regard
the Judgment Ofﬁcer emphasr‘zed that by Tung s own admrssron Dong took a ver’y pass'lve role
in th1s 11t1gat10n both' prror to and aﬁer July 2002. Nevertheless, the Judgrnent Officer noted,

: Tung clarmed that after the July 2002 settlement conference Dong felt SO strongly that she

.refused to sign a settlement agreemenit for less than $4 000. leen the lack of any cogent
- explanatlon for this abrupt change of pos1t10n the Judgment Officer inferred that Tung had used
o | Dong S alleged obJectlon. as “a subterfuge” disguising his rndepen_dent decrswn to renege on the

agreement to settle for $1,750. Id.



In 'additlon to Tung’s conduct in the context of the settleme'nt pr'ocess the"dudgment
| Ofﬁcer noted several other instances of al]eged bad farth litigation tactics: (1) Tung s loss of -
Ledo S drscovery requests aﬁer he had ﬁled ob_]ectlons to them; (2) his refusal to provrde -
 information about Dong or her whereabouts and €)) hlS claim to be the only complarnant in the
face of the Judgment Officer S order requiring that both part1c1pate in the telephomc hearing.
DISCUSSION
On appeal Tung claims that the Judgment Ofﬁcer S dec151on is the result of bias. He :
‘ rerterates hrs prevrous cla1m that he made a good falth effort to-convince Dong’ to srgn the
settlement agreement for $1,75 0 but that she refused to cooperate
| | As an m1t1a1 matter we agree with the Judgment Ofﬁcer that the practrcal eﬁ'ect of
'Dong s refusal, mabrhty, or reluctance to part101pate in these proceedmgs is that she abandoned
| her complamt She made it clear that she wrshed to.do so on July 18, 2002 when she submitted a
_' motion to withdraw because she had no knowledge of the drsputes at issue and felt “pressure »
and “harassed” by the proceedmgs For reasons unknown, the Judgment Officer reﬁlsed to
_ consrder the request unless she r_esubmltted it notarized form. Whrle we cannot say that the
-Jud'gment Ofﬁcer abuseld his discretion 1nthxs r‘esp_ect, his subsequent refusal to pern'lit Tung to
_prosecute his complaint 'unl-ess Dong ,appeared at the hearmg was an abuse of 'discr'eti'on.z
| ' Although it has been the practice of the Office of P'roceedings ,to-requ.ire both owners of a
h ' joint account to sign a complaint, COmrni'ssion precedent does not r'equire all co-owners to

» remain in a proceeding. The need for a person to be a party and the degree of participation

-2 When a judge considers all relevant factors and commits a clear error of judgment, he abuses his discretion.
Malato v. Chicago Board of Trade, [1987-1990 Transfer Binder] Comm. Fut. L. Rep. (CCH) ] 24 ,448-at 35,963
n.13 (CFTC May 2, 1989), quoting United States v. Kramer, 827 F.2d 1174, 1179 @3”® Cir. 1987). Itis also.an.abuse
of discretion to unduly interfere with a party’s right to a hearing. In re Nikkhah, [1999-2000 Transfer Binder]
Comm. Fut. L. Rep. (CCH) ¥ 28,275 at 50,676 (CFTC Sept. 26, 2000), guoting In re Murlas Commodities, Inc.

- [1987-1990 Transfer Binder] Comm. Fut. L. Rep. (CCH) § 24,440 at 35,931 (CFTC Apr. 24, 1989). .



T required depends on individual facts and‘circumstances.v'S_eé Pdrciasepe v. Shearson Hayden

Stone, | [1984-1986 Transfer Binder] COﬁﬁn 'Fut L. Rep. (CCH) q 22,464 at 30 0'7of(cFTc Jan.
| 2, l985) That case mvolved a joint account owned by a husband and W1fe Although the
complamt was brought in both names, the Commlssmn allowed it to be signed a.nd venﬁed by '
the husband only Because the w1fe was not mvolved in tradmg the accountand d1d not |
part101pate. in‘any stage of the proceedmg, th‘e. Commission: dlsm.lssed her asa complamant See
also Dunn V. Murlas Commodxtzes Inc. [1986- 1987 Transfer B1nder] Comm Fut L. Rep (CCH)
-1[ 23,357 (CFTC Nov. 12, 1986) (concludmg that a father could pursue an. actlon solely in hlS
own name as he was the real party in 1nterest hlS co-account owner, a minor son, dld not have to
: _be na:med asa complamant), Dawson v. Carr Investments Inc [2002-2003 Transfer Bmder]
Comm Fut. L Rep (CCH) ‘ﬂ 28,983 (CF TC Apr. 10, 2002), and Brooks V. Carr Investments,
N Inc [2002-2003 Transfer Bmder] Comm Fut L. Rep (CCH) 9 29 027 (CFTC May 9, 2002)
.. (co owners ofa Jomt account filed separate complaints; their interests confhcted) Chapman V.
E.F. Hutton & Co., _I_nc., [1987-1'990 Transfer Binder] Comm. F_ut. L. Rep. (CCH) 1[.23,938 at -
: 34_,288 n._l'('CFTC‘-Sept. 21, 1987) (declining to discuss the -presi-ding ofﬁeer’s action in
_' compelli-ng the joinder of an mdlspensable party beeause none'of the partie.lebjected)' and
_ Vzolette v. First Opz‘zons of Chzcago Inc [1996 1998 Transfer Bmder] Comm Fut. L Rep:
. (CCH) 126,951 (CFTC Feb. 20, 1997)‘-(drsmlssmg co-owners of a joint account because they
settled separately) L |

Dong 51gned a motion asklng to be drsmrssed from this proceedmg in July 2002 Instead
of grantlng the motion, the Judgr_nent_ Officer insisted that Dong_resubmrt it with a notanzed

) s'ignature, requir’ed her to-participate in the hearing, and dismissed the complaint upon .

? Rule 12.205 authorizes a presiding ,offlcial to dismiss a party. Dismissal with prejudice would have addressed
respondent’s concern that he could be exposed to another potential action on the same claim.



notlﬁcatlon that she would not part1c1pate He thereby made Tung’ s ablhty to adjudlcate
| contingent upon Dong S- part1c1pat10n Wthh assumed that Tung possessed a degree of control
:over Dong that is niot supported by the record. Moreover there is no alle gat10n that respondents
_;mteracted with. Dong in any way or that she had any knowledge of tradmg in the account.’ There
:»1s nothmg in the record to 1nd1cate that Dong could contnbute m any Way to the Judgment
- Ofﬁcer S. dehberatlon or that she was an 1ndlspensable party to the lltlgatlon In this
: cncumstance we can dlscem no compellmg reason for the Judgment Officer’s m51stence that
' Dong partlclpate in the hearmg
Although the Judgment Ofﬁcer recited other reasons for concludlng that Tung engaged in-
.v “drlatory, vexatious; and bad-falth htlgat:lon tactics,’ warrantmg dismissal of his complamt they
cannot be Separated from the struggle over Dong ] con’tmued 'partlclpatlon in the case. The
: , pnmary reason reclted by the Judgment Ofﬁcer—that Tung used Dong’s alleged obJectlon tothe - |
$1,750 settlement amount as a subterfuge dlsgu1‘s1ng h;s.m'dep'endent decision t_o r_enege onthe
. ag‘reement——1s an msufﬁc1ent bas_ls m_1tself upon Which to ﬁnd against Tung. ' Plaihly, Whate'ver
agreement was dlscussed never matured to the pomt when it was consummated in wrltmg
”Partles are allowed to change thelr minds before 51gmng an agreement. Moreover it is clear that
the Judgment Officer didn_ot view this as a :suflicient reason to dismlss the complaint until he -

‘ learned that Do'ng' would ‘not attend the scheduled heanng

4 Additionally, we are troubled by the Judgment Officer’s failure to issne a protectiye order just because Tung and
Dong did not articulate, to the Judgment Officer’s satisfaction, the specific discovery requests to which they
objected. Commission Rule 12.30 limits discovery to information that is relevant to subject matter of the.case. The .

* discovery requests sought, inter alia; copies of Dong’s and Tung’s high school diplomas, documentation of ten years

of employment for both Dong and Tung, and documents relating to Tung’s and Dong’s residence, which were not
relevant to the question of Ledo’s alleged fraud. The requirement to produce these and other equally irrelevant
“documents, as well as to force complainants to respond to numerous irrelevant interrogatories and admissions was
abusive. We also note that Rule 12. 30 provides for sanctions against parties that have abused discovery by makmg
unreasonable Féquests.

-~



Given these circumstances, we remand this matter to the Judgment Officer with
instructions to dismiss Dong and to hold a telephonic hearing on Tung’s complaint.

IT IS SO ORDERED.
By the Commission (Chairman JEFFERY and Commissioners LUKKEN, BROWN-HRUSKA,

HATFIELD and DUNN).

Cstherine D. Daniels
Assistant Secretary of the Commission
Commodity Futures Trading Commission

Dated: October 14, 2005
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