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INTRODUCTION 

 To read Petitioners’ October 2, 2002, comments is to take a trip back in time.  They 

appear to long for the time when countries were on one side of the Cold War or the other.  But, 

such labels are not particularly meaningful today.  With the Cold War behind us, it has become 

increasingly clear that the world’s economies cannot be defined in black and white terms.  The 

world is made up of economies of all stripes, none of which is easily categorized, few of which 

are isolated from the market forces of globalization.  Vietnam’s is one such economy, and the 

fact that the Communist Party remains active in Vietnam does not change that fact.1   

 Rather than apply the blunt instrument of Cold War rhetoric, as Petitioners propose, the 

Department’s job in this inquiry is to undertake a sophisticated economic analysis that accounts 

for the reality of today’s global market place.  Fortunately, the six factor approach the 

Department applies in its analysis of a country’s economic status reflects this realit y.  We urge 

the Department not be to be swayed by the ideological battles of the last century, but to focus on 

the facts that matter -- Vietnam’s economic reforms and their proven performance in creating a 

market economy where one did not exist 20 years ago.   

 As commenting on the socio -political system is not appropriate for the purpose of the 

Department’s analysis, we should not waste the Department’s or our time doing so.  However, as 

Petitioners have focused heavily on the issue, before moving to that analysis we wish to correct 

some of the mischaracterizations set forth in the cover letter to Petitioners’ comments.  First and 
                                                     

1 Indeed, Petitioners’ first exhibit to their comments contains a September 10, 2002 article from Agence France 
Presse that depicts Vietnam as a “socialist -leaning market economy.”  Comments of Catfish Farmers of America 
(Octobe 2, 2002 (“Petitioners’ Comments”), Exhibit A.  Such delineations certainly show that nominally socialist 
and capitalist systems are not as mutually exclusive as Petitioners suggest.   
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foremost is the notion that the Communist Party does not support the market-oriented reforms 

currently being undertaken by our Government.  To the contrary, the Communist Party not only 

supports the legal and economic reforms initiated to facilitate development of Vietnam’s market 

economy; the Party initiated the “doi moi” or renovation policy during its 6 th Congress in 1986.  

The Party has confirmed that the market economy system is inevitable in today’s world and must 

exist irrespective of political regimes.  The Party views these developments as consistent with 

the theories of Ho Chi Minh, Vietnam’s President and Founder of the Communist Party in 

Vietnam.  

 Vietnam’s Constitution clearly states our country’s determination to develop a socialist 

market economy 2 and to provide equal positions for all economic sectors, including the state 

sector, the collective sector, the private s ector, and the foreign invested sector.3  Our Constitution 

praises the power of the people and the rule of law, encourages wealth creation, respects and 

protects the basic rights of its citizens as well as foreigners (including rights to private 

ownership, freedom of business, freedom of association and religion), and guarantees the rights 

of workers to form trade unions and to bargain collectively.4  The Constitution also calls for 

Government action through economic policy in order to make “the people rich and the country 

strong.”5   

                                                     

2 The Constitution of Vietnam (1992 as amended in 2002), Article 15.   

3 Id. Article 16. 

4 Id. Article 15-21  

5 Id. Article 16.  
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 The Vietnamese Government’s intentions in this regard are not so different from those of 

the various market economies throughout the world.  When announcing our own Declaration of 

Independence on September 2, 1946, Ho Chi Minh quoted favorably from the U.S. Declaration, 

where it states:   “We hold these truths to be self-evident, that all men are created equal, that they 

are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty 

and the pursuit of Happiness.”  Our Government, like the U.S. Government, seeks to ensure that 

these words have meaning.  As such, the Government is not entirely silent when it comes to the 

economy, just as the U.S. Government is not silent.  It is widely recognized that governments 

must sometimes intervene in the market to support economic development and correct market 

failures if necessary.  The United States itself was forced to intervene to address the causes and 

effects of corporate failures of such companies as  Enron, Worldcom, and Xerox, to name just a 

few.  We, like the U.S. Government, view such intervention as necessary to abide by 

government’s promise to protect the people. 

 As for Petitioners’ claim that the laws promulgated by our National Assembly must b e 

viewed with “skepticism,” we obviously disagree.  Petitioners simply misunderstand the facts.  

Under our Constitution, the National Assembly -- as the representative of the people -- has 

supreme power and holds exclusive constitutional and legislative powers.6  The National 

Assembly exercises its powers on the basis of democracy and transparency.  All bills of law are 

widely publicized so that the public may comment before a final decision is made by the 

National Assembly.  The Assembly engages in transparent debate as most sessions are broadcast 

live on public television and radio.  When enacting a law, Assembly members’ vote are recorded 

                                                     

6 Id. at Article 83. 
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either electronically or in writing.  Upon approved by the National Assembly, the law is posted 

in the Official Gazette and otherwise publicized by the media.  And, as our economic 

performance demonstrates, the laws the National Assembly has passed are, in fact, being 

implemented.  

 As for the allegation that international organizations like the World Bank and the IMF  

“rel[y] heavily on anecdotal evidence and incomplete data that often are compiled by the 

Vietnamese Government,” this just isn’t true.  In order to provide the Department with an 

objective view, we refer in our comments to information and assessments mostly provided by 

respected independent international organizations such as the IMF, the World Bank, and the 

ADB, all of which have undertaken their own analysis.  Petitioners’ argument underestimates the 

reputation, objectivity, and independence of these organizations, whose data compilation and 

analyses are routinely relied upon throughout the world.  These sources, which are plentiful, are 

certainly more appropriate than some of the outdated and/or market-purist sources on which 

Petitioners rely in making their most outrageous arguments.     

 The Department can see from the our initial comments of October 2, 2002, that 

Vietnam’s reforms are not merely reflected in the laws that have been passed, but in the business 

activities that are occurring under those laws .  To suggest that Vietnam has undertaken de jure 

changes that have not yet resulted in de facto improvements in market-oriented freedoms, as 
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petitioners allege,7 is just false.  Indeed, in some instances, Vietnam’s economic performance 

outpaces the legal reforms the Government has implemented.8   

The Government of Vietnam (“GVN”) fully admits, as Petitioners quote from the World Bank, 

that Vietnam is an “extremely poor country.”  The misinterpretation by Petitioners that Vietnam 

has poor policies because it is a poor country is wrong.  The remarkable achievements that 

Vietnam has accorded in its economic development during recent years are a testimony to the 

sound policies of the Government and the tireless efforts of its people.  To be sure, Vietnam is in 

no different position from a multitude of other developing countries whose policies do not meet 

the standards of developed nations, either in terms of wealth or in terms of policy making.  More 

to the point, judging policies by looking at the level of development of a country is simply 

inappropriate.  But, as the Department is well aware, this is not the standard used to determine 

whether a country is a market economy or not.  Plenty of developing countries in the world are 

treated as market economies in the Department’s antidumping analysis, and Vietnam should be 

no different. 

                                                     

7 Petitioners’ Comments at 6 (cover letter). 

8  Petitioners, for instance, argue that Vietnam’s labor laws are poorly drafted (Petitioners’ Comments at II -5), yet 
the vast majority of the population moves freely from one job to the next, ably negotiating the terms of their 
employment.  In this instance, de facto  reforms may be outpacing de jure reforms.  
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I. FACTOR 1:  VIETNAM’S CURRENCY IS CONVERTIBLE 

 In their October 2 submission, Petitioners note the existence of Vietnam’s currency 

restrictions and argue these “limits on currency convertibility have significant impact on the 

ability of demand and supply forces to determine domestic market prices in Vietnam.”9  

However, in order to evaluate the legitimacy of this argument, it is necessary to understand that 

the Department’s analysis of the currency factor depends on a relevant contextual framework, 

something which petitioners fail to provide.  Consider Petitioners’ contention that the existence 

of current-account restrictions, evidenced by Vietnam’s non-ratification of the IMF’s Article  

VIII, proves that the Vietnamese VND, or dong, is not convertible.10  However, the Department 

considers Colombia, Egypt, and Iran, all of whom are non-compliant with Article VIII, and 

Brazil and India both all of whom possess current-account restrictions, as market economies.11  

The same is true for Petitioners’ argument on capital-account restrictions; Colombia, Egypt, 

India, Indonesia, Iran, Malaysia, and Russia all maintain significant capital-account restrictions, 

and yet the Department still treats each of these countries as market-economies.12 

 If the Department really considered the existence of both current and capital-account 

restrictions alone to be dispositive proof of a distorted currency such that domestic prices could 

                                                     

9  Petitioners’ Comments at I-2.   

10  Article VIII prohibits the use of current-account restrictions and discriminatory currency practices (i.e., a dual 
exchange rate) while guaranteeing the availability of funds for current-account transactions.  

11  See Certain Fresh  Cut Flowers From Colombia; Final Results of Antidumping Duty Administrative Reviews,  
61 FR 42833 (August 19, 1996); see also Notice of P reliminary Determination of Sales at Less Than Fair Value: 
Urea Ammonium Nitrate Solutions from the Russian Federation, 67 FR 62008 (October 3, 2002) (“Urea 
Ammonium Nitrate from Russia”) (where the Department used Egypt as a surrogate country for Russia).    

12  International Monetary Fund, Annual Report or Exchange Arrangements and Exchange Restrictions at 1038-
1044 (2001) (“IMF Exchange Report”).   



 

 - 7 - 
 

not reflect global market prices, then the Department would surely not use Egyptian prices as a 

surrogate for NME prices.13  Yet, the Department does so, indicating that the existence of either 

or both of these restrictions tell very little about a country’s currency regime.  Therefore, placing 

their argument in a relevant context, it becomes apparent that the Petitioners’ submission does 

not provide any useful manner to inform the Department’s analysis of currency convertibility.    

 To be clear, while ratification of Article VIII and the non-existence of capital-account 

restrictions would certainly suggest that a country’s currency is freely convertible, it does not 

follow that the exact opposite means that a currency is non-convertible.  As Department practice 

demonstrates, there are  mitigating circumstances in which the presence of both types of 

restrictions do not fully restrict the convertibility of a restriction, or in other words, there is a 

context which would explain these circumstances.  In the case at hand, the context is Vie tnam’s 

status as a developing, low-income country, which is recognized by virtually every international 

aid agency.  World Bank, IMF, and Asian Development Bank (“ADB”) aid programs all focus 

on the reduction of poverty.14  Moreover, as noted in a joint World Bank, ADB, and United 

Nations Development Program report, Vietnam fits the profile of a developing country: an 

                                                     

13  Notice of Final Determination of Sales at Less Than Fair Value: Silicomanganese from Kazakhstan, 67 FR 
15535 (April 2, 2002).  See also Urea Ammonium Nitrate from Russia.   

14  Vietnam currently accepts aid from the IMF under the Poverty Reduction and Growth Facility, from the ADB 
under the Poverty Reduction Partnership Agreement, and the World Bank under a var iety of development related 
programs.  See IMF Vietnam:  Second Year Review Under The Three-Year Agreement Under The Poverty 
Reduction And Growth Facility And Request For Waiver Of Performance Criteria , IMF Country Report 02/151 
(July 2002) (“IMF Second Review”); see also ADB Poverty Reduction Partnership Agreement (October 10, 2001) 
(available at http://www.adb.org/Documents/Poverty/pa_ vie.pdf).  World Bank in Vietnam website has more 
information concerning World Bank programs in Vietnam (available at 
http://lnweb18.worldbank.org/eap/eap.nsf/81a3222fd954f1c4852567c90077b8e9/e06eccf9350a04c4852567cb000ea
937?OpenDocument). 
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agrarian-based economy that needs to develop its industry and services.15  The report further 

compares that Vietnam’s development mirrors that of several more-developed Asian economies 

like South Korea in the late 1970s through the early 1980s and Thailand in the 1980s.16 

 Vietnam and other developing countries face a unique set of economic circumstances that 

can skew the evaluation of a country’s  currency system.  Although the academic ideal is 

typically a laissez-faire economy, economists have long understood that free and open currency 

markets are not necessarily the best development course for low-income countries.  To put it 

another way, developing countries often need some sort of currency restrictions to guard against 

global financial shocks and other exogenous distortions in the global market.  The debilitating 

effects of the recent Asian Financial Crisis and its aftershocks exemplify the enormous risks of 

completely open currency markets.  Thailand, Indonesia, Malaysia, Singapore, Hong Kong and 

Korea, many of whom were praised as open market economies,17 saw their economies collapse 

as speculation and capital flight became rampant -- the Asian financial crisis led to a $109 billion 

turnaround in the region as $97 billion in inflows transformed into $12 billion in outflows during 

the period of one year, or roughly ten percent of the regions’ pre -crisis GDP.18  The financial 

crisis changed the way mainstream economists viewed currency controls -- capital flight-

restrictions, which are often viewed as an anathema to market economists, became somewhat 

                                                     

15  Joint Report of the World Bank, ADB, and UNDP, Vietnam 2010: Entering the 21st Century (2001) at 3-4 
(available at http://www.adb.org/Documents/Reports/VietNam_2010/Overview.pdf) 

16  Id. at 3-4. 

17  James Surowiecki, The Asian About Face (January 23, 1998) (available at http//:slate.msn.com/?id=2637).   

18  Jeffery Sachs and Steven Radelet, Consulting Assistance on Economic Reform What Have We Learned, So Far, 
From the Asian Financial Crisis? at “The Origins of the Crisis” (March 1999) (“Sacks Asian Financial Crisis”) 
(available at http://www.cid.harvard.edu/caer2/htm/framsets/fr_loc.htm).   
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acceptable.  Respected mainstream economists like Paul Krugman of MIT and Jeffery Sachs of 

the Harvard Institute for International Development even advocated their use.19  The recent 

economic woes of Brazil and Argentina, each of whom was often idolized as the poster child of 

the IMF’s free market policies,20 further raised serious questions about mainstream economic 

arguments concerning the benefits of full financial liberalization.21  The financial crisis, then, 

changed the way mainstream economists viewed the neoclassical  policies -- as often 

exemplified by the IMF -- of complete market liberalization: 

First and foremost, the Asian crisis is a cautionary tale about 
financial liberalization in emerging markets.  The Asian economies 
had gone far in creating a stable macroeconomic environment and 
in liberalizing trade and investment regimes… Most of their 
vulnerabilities in the mid-1990s arose as a result of rapid financial 
liberalization undertaken in the late 1980s and early 1990s.  Well-
functioning financial systems require a much stronger legal and 
regulatory infrastructure than do regimes for open trade and 
foreign direct investment.  In all of the more advanced 
industrialized economies, financial transactions are heavily 
supervised and regulated to a much greater degree than trade and 
investment transactions.  Financial markets are far from being free 
and open, as is sometimes supposed.22 

                                                     

19  Paul Krugman, Capital Control Freaks: How Malaysia Got Away with Economic Heresy (September 27, 1999) 
(available at http://slate.msn.com/?id=35534).  See also Sachs Asian Financial Crisis at Section “Some Policy 
Implications.” 

20  See Paul Krugman Don’t Laugh at Me, Argentina: Serious lessons from a silly crisis (July 20, 1999) (“Krugman 
Argentina”) (available at http://slate.msn.com/?id=32173).  See also Paul Krugman, Don’t Blame it on Rio… or 
Brasilia Either (February 12, 1999) (“Krugman, Brazil”) (available at http://slate.msn.com/?id=19110).   

21  In lieu of capital-flight controls, the IMF required countries accepting emergency loans to raise interest rates in 
order to keep foreign capital in each respectiv e country and limit the exchange -rate plunge.  Yet, by raising interest 
rates, these countries effectively guaranteed a bad recession by choking off domestic economic recovery.  Malaysia, 
however, used capital-flight controls instead of interest rates.  The debate over the benefits of capital-flight 
restrictions still rages on.  See Krugman, Brazil.  See also Paul Krugman, The Confidence Game:  How Washington 
Worsened Asia’s Crash  (October 5, 1998).  (Available at http://www.pkarchive.org/crises/krugman1.html.) 

22  Sachs Asian Financial Crisis at Section “Some Policy Implications.” 
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Moreover, Petitioners even cite an article which significantly undercuts their argument on 

currency restrictions and reflect their lack of understanding over this issue.  In International 

Financial Architecture, Capital Account Convertibility and Poor Developing Countries , 

Christopher Gilbert, Gregor Irwin, and David Vines write in conclusion, “We have suggested 

that what matters most importantly {to poor developing countries} for growth is foreign direct 

investment rather than capital account liberalisation.”23 

 The lesson then is that while open financial markets are the ideal, fully open and 

integrated markets can often be more detrimental to developing countries than beneficial, a fact 

which the Department has recognized in its previous market economy determinations, most 

notably in the case of Kazakhstan.24  Moreover, other developing market-economy countries like 

Brazil and India also use extensive current-account controls similar to those of Vietnam.  With 

regard to capital-account transactions, Colombia, India, Indonesia, Kazakhstan, Malaysia, and 

Russia, among others, also possess significant controls. 

                                                     

23  Christopher Gilbert, Gregor Irwin, and David Vines of the Overseas Development Institute, International 
Financial Architecture, Capital Account Convertibility and Poor Developin g Countries (June 2000) at 20. 

24  In particular, Kazakhstan also subjects current-account payments to a review process and restricts investment-
related payments.  See IMF Exchange Report at 483-484.  Russia also uses some limited forms of current-account 
controls.  See Russian Determination at 9 (internet pagination).  Russia requires: 1) importers to “deposit a ruble 
equivalent of the imported goods to clear customs”;  2) that import and export -related transactions must be 
“screened and processed by government-authorized banks acting as currency control agents”; and 3) that “exporters 
must repatriate their foreign -exchange earnings and must surrender 50 percent.”   
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Table 1: Capital-Account Controls Among Developing Countries and Russia25 

Capital Transactions 
Controls On: 

Colombia India Indonesia Kazakhstan Malaysia Russia Vietnam 

Capital Market Securities • • • • • • • 

Money market 
instruments 

• • • • • • • 

Collective investment 
securities 

• • • • • • • 

Derivatives and other 
instruments 

• • • • • • • 

Commercial Credits • • • • • • • 

Financial Credits • • • • • • • 

Guarantees, sureties, and 
financial backup facilities 

• • • • • • • 

Direct Investment • • • • • • • 

Liquidation of direct 
investment 

• •  •  •  

Real estate transactions • • • • • • • 

Personal capital 
movements 

• • • • • • • 

Provisions specific to: • • • • • • • 

Commercial banks and 
other credit institutions 

• • • • • • • 

Institutional investors • • • • • •  

• Indicates that the specified practice is a feature of the exchange system.  

   Indicates that data were not available at time of publication. 

                                                     

25  IMF, Exchange Report  at 1038-1044. 
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In each of the above cases, except for the two which were just recently graduated to market 

economy status, the Department has not revoked, reconsidered, or questioned their market 

economy designation, implicitly  recognizing that Department practice allows for consideration 

of mitigating circumstances. 

 Even given its status as a developing country, Vietnam has made significant strides 

within the past two years to raise its currency regime up to international standards, a point which 

Petitioners conveniently ignore.  The Economist notes that foreign investors “may now purchase 

foreign currencies at prescribed banks in Vietnam without an SBV permit” and that “ordinary 

foreign-currency accounts may be used to service current-account transactions, and no regulatory 

approval is needed.”26  Contrary to Petitioners’ claim that “Vietnam is one of the few member 

countries that has not agreed to assume Article VIII obligations,” Vietnam has pledged to 

remove all policies inconsistent with Article VIII by the end of 2002, including the tax on profit 

and remittances (investment-related current-account transactions) and all approval requirements 

for payments abroad (general current-account transactions). 27  As part of the bilateral trade 

agreement with the United States, all limits on availability of foreign exchange for payments of 

imports [will be] removed.28  Moreover, Vietnam has faithfully complied with all requirements 

of the various international aid organizations from which it receives money, including the IMF 

                                                     

26  Economist Intelligence Unit, Country Commerce Vietnam at 39. 

27  Remaining procedural requirements remain in place to prevent capital flight and tax avoidance.  See 
Government of Vietnam Comments of the Government of Vietnam on the Market Economy Status of Vietnam in 
the Antidumping Investigation of Certain Frozen Fish Fillet from Vietnam (October 2, 2002) at 23.  These 
requirements are similar to Russia’s licensing requirements for capital-account transactions.  See Russia 
Determination at 9 (internet pagination). 

28  Article 11, Chapter IV of the U.S. -Vietnam BTA. 
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which often requires a country to substantially liberalize its financial markets in exchange for 

aid.29  Therefore, by 2003, Vietnam will be virtually indistinguishable from other market-

economy countries like Kazakhstan, Russia, India, Malaysia, and Indonesia in terms of its 

currency regime.30   

 Instead of objectively evaluating Vietnam’s currency regime and its continuing evolution, 

Petitioners choose to mischaracterize it egregiously by selectively focusing on a few restrictions, 

a practice which leads to contradictory conclusions.  For instance, Petitioners’ argument 

regarding capital-account restrictions ignores the reality that there is a legitimate and logical 

reason for their use and that many market economies utilize these restrictions, but more 

importantly it leads to an interesting result -- Petitioners’ claim that the extent of Vietnam’s 

capital-account restrictions are “in sharp contrast to Russia… where the Department found that 

the ruble is convertible for capital account purposes.”31  Oddly enough, the IMF reports that 

                                                     

29  The IMF is often criticized for attaching strings on this money.  In fact, the IMF recently placed severe strings 
on its recent aid to Brazil in anticipation of a leftist victory in the elections.  See Dow Jones Business News Brazil 
President Candidate: IMF Money Won’t End Econ Crisis (September 18, 2002) (available at 
http://story.news.yahoo.com/news?tmpl=story&u=/dowjones/20020919/bs_dowjones /200209182135000991).  See 
also Business AP Finance Ministers Portray Optimism (September 28, 2002) (available at 
http://story.news.yahoo.com/news?tmpl=story&u=/dowjones/20021003/bs_dowjones /200210022258000909).  The 
World Bank also makes the funding conditional on reforms for countries including Vietnam.  See Catherine 
McKinley, Dow Jones Newswire Interview: Vietnam “Question has changed,” says WB head (September 3, 2002) 
(“McKinley, Vietnam Question has Changed”) (available at http://www.usvtc.org/News/Sep%2002/interview.htm).    

30  Like all these other market -economy countries, Vietnam will be compliant with Article VIII while also 
imposing various capital account restrictions.  

31  Petitioners’ Comments at I-7. 
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Russia uses the same types of capital-account restrictions as Vietnam. 32  Therefore, by extension, 

the VND is also convertible for current-account transactions.   

 Petitioners’ focus on Vietnam’s surrender requirements are similarly off base.  While it is 

true that Vietnam does have a 30 percent surrender requirement, it is simultaneously true that 82 

other IMF members, including Russia, also have surrender requirements.  In fact, Russia has a 50 

percent surrender requirement,33 which would suggest that Russia’s requirement “distorts the 

supply and demand balance for {the ruble} relative to foreign currency, and thus, the exchange 

rate” 34 more than Vietnam’s.  Moreover, Petitioners claim that the s urrender requirement’s 

purpose is to “increase its reserve of hard currency so that it can allocate the currency” to state -

owned enterprises (“SOEs”) ignores the reality of the VND which is pegged to the dollar.  The 

surrender requirement was instituted during the Asian financial crisis, and thus, was intended to 

provide the State Bank of Vietnam (“SBV”) sufficient financial liquidity to defend the VND 

from massive devaluation.35  Additionally, as part of the Poverty Reduction And Growth Facility 

Aid Program, the IMF requires the SBV to maintain a certain level of foreign currency (known 

as the Net International Reserves target) in order to guarantee the relative stability of the VND 

and protect Vietnam’s developing financial framework from exogenous monetary  shocks.36  

                                                     

32  See Table 1 above.  Russia also applies capital account restrictions to almost all types of transactions involving 
stock, bond, derivates, real estate, and other assets.  See also IMF, Exchange Report  at 762-766.   

33  [Russia case.] 

34  Petitioners’ Comments at I-5. 

35  Therefore, Vietnam’s surrender requirement is no different from that of Russia, Thailand, and Malaysia, which 
did the same thing.  See IMF Exchange Report at 1041-1043.   

36  IMF, Second Review at 16.  
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Therefore, the SBV does not maintain the surrender requirement to funnel foreign currency to 

SOEs.  Indeed, the IMF’s close work with Vietnam during the past three years effectively 

prevents this.  It stretches the limits of credulity to believe that the IMF would allow such 

behavior.37  Moreover, Petitioners even cite articles which acknowledge this situation: Vietnam 

is indeed “‘hard-currency strapped.’” 38 

 Petitioners’ misguided arguments concerning currency restrictions seem to reflect a larger 

misunderstanding of exchange-rate regimes and the Department’s standard on currency.  

Petitioners criticize Vietnam for using a managed float exchange rate regime, citing in a footnote 

that “{t}ransitions to floating rate regimes require some central bank independence” which 

suggests that Petitioners believe that Vietnam should have a free floating exchange rate regime.39  

However, this is clearly not the standard.  To be absolutely unambiguous on this point, the 

Department considers numerous countries whic h do not have free floating rate regimes to be 

market economies, including Argentina, Egypt, Honduras, Israel, Malaysia, Trinidad and 

Tobago, Uruguay and Venezuela.40  Indeed, only 43 percent of all IMF members have floating 

                                                     

37  Such behavior would seriously undermine the IMF’s reform effort, and therefore, place the IMF’s investment in 
Vietnam at serious risk.  As the paragon of Western Banks, it would be difficult to believe that the IMF would not 
protect its investment.  In fact, as the structure of the recent IMF loan to Brazil shows, the IMF will go to great 
lengths to protect its investment.  Anticipating a victory of Luiz Inácio Lula da Silva of the lef tist Workers' Party, 
the IMF granted loans where the majority of the aid would be paid to Brazil after the next election and only if Brazil 
is able to meet the IMF’s harsh requirements.  See Corpwatch Brazil: IMF Loan Leaves Next President Little Room 
to Maneuver (August 21, 2002) (available at http://www.corpwatch.org/news/PND.jsp?articleid=3609).   

38  Petitioners’ Comments at I-6. 

39  Id. at I-5 at footnote 16. 

40  IMF, Exchange Report  at 1035-1036.  
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exchange rates, and Vietnam is one of them.41  It is also noteworthy that the IMF does not 

stipulate or restrict the type of exchange rate a country can choose.  Rather, the IMF recognizes 

that each country possesses the sovereign right to choose an exchange system best suited for 

each respective country.42  The IMF’s recognition of sovereign choice reflects the fact that 

economic theory on exchange rate regimes has vacillated greatly during the past half century as 

developed countries moved from the gold -standard to managed floating or free floating 

currencies43 and that no consensus exists on exchange rate regimes especially with regard to 

developing countries.44  As Paul Krugman notes, “the big issues of monetary economics -- fixed 

vs. flexible exchange rate, whether countries should have independent currencies at all -- are still 

wide open.  It’s an eternal controversy, and not even the pope can resolve it.”45  Therefore, 

Petitioners’ concern over Vietnam’s exchange rate regime is irrelevant in the Department’s 

analysis of whether Vietnam’s currency system is market oriented.   

 In this respect, Petitioners’ criticism of the SBV is also erroneous and irrelevant.  

Petitioners claim “the SBV remains under state control.”  What central bank doesn’t?  Even the 

                                                     

41  The IMF has reclassified Vietnam’s currency system from a “Pegged Exchange Rate within horizontal bands” 
to “Managed floating with no pre-announced path for exchange rate.”  This reflects that Vietnam has made 
enormous progress in terms of adopting market -oriented monetary policy.  It is also important to note that Vietnam’s 
monetary system is “IMF supported.”  See IMF Annual Report 2002: Appendixes 2002 at 28-29 (2002) (available at 
http://www.imf.org/external/pubs/ft/ar/2002/eng/pdf/file4.pdf ).    

42  IMF, Articles of Agreement at Article IV (available at http://www.imf.org/external/pubs/ft/aa/aa04.htm).   

43  John Williamson, Senior Fellow at the Institute of International Economics, From Bretton Woods to Bipolarity: 
The Evolution of Thought on Exchange Rate Regimes, 1971-2001 (July 20, 2001) (available at 
http:www.iie.com/papers/williamson0801.htm).   

44  This is also reflected by the IMF’s highly controversial move to peg the Argentinean peso to the dollar in 1991 
in an effort to stem hyperinflation.  Although it succeeded in stopping inflation, it also prevented Argentina from 
effectively using monetary policy to fight off a recession or promote stable growth.  See Krugman Argentina. 

45  Id. 
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U.S. Federal Reserve is under state control.  (Alan Greenspan is a federal employee, last time we 

checked.)  As the IMF reports, the SBV activity is to “stem disorderly conduct” in the FOREX 

market, in which case it operates in a manner no different than many other central banks.46  

Additionally, Petitioners seem to believe that central banks in market economies are completely 

independent of the government, despite the fact that economic and financial literature have long 

suggested otherwise.  The U.S. manufacturing sector persistently accuses  the central bank of 

Japan of intervening in FOREX markets to stop the yen from appreciating and consequently 

forcing it to depreciate in an effort to fuel Japan’s export growth.47  Economists have noted that 

the central bank of Japan conducts these operations at the instruction of the Ministry of 

Finance.48  Additionally, the recent furor over Treasury Secretary Paul O’Neill’s refusal to 

depreciate the dollar reflect that the U.S. Treasury Department affects Federal Reserve policy 

and plays an active role in  setting the dollar’s value.49  In particular, business and labor interests 

testified that the “dollar won’t fall because Treasury won’t let it” and that “the idea that market 

                                                     

46  IMF, Second Review at 63. 

47  See Ernest H. Preeg, Senior Fellow in Trade and Productivity for the Manufacturers Alliance (MAPI), 
Exchange Rate Manipulation to Gain an Unfair Competitive Advantage: The Case Against Japan and China  
(September 24, 2002) (“Preeg Unfair Competitive Advantage”) at 2-4 (attached as Exhibit 1).  See also G. Mustafa 
Mohatarem, Chief Economist of General Motors Corporation, Impact of Strong Dollar on U.S. Auto Industry 
(September 24, 2002) (“Mahatarem Dollar Impact on U.S. Autos”) at 8 (attached as Exhibit 2).  See also Kathryn 
M.E. Dominguez, University of Michigan and NBER, Foreign Exchange Intervention: Did it Work in the 1990s? 
(September 16, 2002) at 1-6 (“Dominguez Foreign Exchange Intervention”) (attached as Exhibit 3).     

48  Edwin M. Truman, Senior Fellow of the Institute for International Economics, The Limits of Exchange Market 
Intervention (September 24, 2002) at 1 and footnote 11 (“Truman Limits of Market Intervention) (attached as 
Exhibit 4).      

49  Business and labor interests were actively pushing the Bush Administration to devalue the dollar.  See Mathew 
Dalton, The Hill, Business - labor coalition fights monetary policy (May 15, 2002) (“Dalton Labor Coalition”) 
(available at http://www.hillnews.com/051502/tpa.shtm). 
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forces are responsible for [the dollar’s price] is ridiculous.”50  Other economic institutes have 

similarly noted that the United States’ economic woes have resulted in part from “many years of 

{Federal Reserve} intervention and manipulation.”51  Additionally, a former Federal Reserve 

employee noted that “both the U.S. Treasury and the Federal Reserve have independent legal 

authority to operate in the foreign exchange market, and they normally act jointly for their 

separate accounts” and that “U.S. authorities intervened in exchange markets heavily, including 

on 97 days in 1989.”52   

 Therefore, Petitioners’ anecdote about the SBV’s unwillingness to widen the daily VND 

band is largely meaningless.  As noted above, some economists believe that the United States has 

created an overly strong dollar to attract investment and allow the United St ates to finance overly 

profligate domestic consumption.  Of course, a by-product of such a policy is that import prices 

fall relative to U.S. products while U.S. exports become relatively more expensive.53  Extending 

Petitioners’ logic would lead to the conclusion that U.S. domestic prices are so distorted as to 

question whether the U.S. is a market economy.  However, a more logical conclusion is that 

                                                     

50  Statements of Frank Vargo, vice-president of international economic affairs for the National Association of 
Manufacturers, and Thomas Palley, assistant director of public affairs for the AFL-CIO, respectively.  See Dalton 
Labor Coalition. 

51  See Hanz F. Sennholz, Ludwig Von Mises Institute, The Fed on the Horns of the Dilemma (October 2, 2002) 
(“Sennholz, The Fed”) (available online http://www.mises.org/fullstory.asp?control=1058).  The Ludwig Von Mises 
Institute is a research institute for classical liberalism and the Austrian School of Economics.  

52  Truman Limits of Market Intervention at 2 and footnote 11.  See also Dominguez Foreign Exchange 
Intervention at 5.  

53  Sennholz, The Fed.  See also Preeg Unfair Competitive Advantage at 9.  Mohatarem specifically notes that the 
Government of Japan’s intervention to depress the yen’s value created a $3,000 - $3,500 subsidy on mid-level 
sedans like the Nissan Maxima.  See Mohatarem Dollar Impact on U.S. Autos at 9.   
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distortions happen in market economies, even in a country that is as open, free, developed, and 

wealthy as the United States.  

 The simple reality is that there is no such thing as a completely open, competitive and 

undistorted market place, and thus, Vietnam cannot be held to the standard as Petitioners are 

implicitly suggesting.  Rather, Vietnam should be viewed as a developing country and provided 

the same consideration granted, both in the past and in the present, to other developing market 

economies like Brazil, Egypt, India, Indonesia, Kazakhstan, Malaysia, and Russia.54  Therefore, 

the Department should focus on the substantial advances within the past two years and the 

progress promised under the IMF program and determine that the VND is sufficiently 

convertible to reflect market prices. 

                                                     

54  Our analysis primarily focuses on present-day comparisons of policy, therefore, it is extremely useful to note 
that all of the aforementioned countries are further along the development path than Vietnam and that it is highly 
likely that these countries employed more stringent measures than those being used in the present day.  However, 
the Department has always considered these countries to be market economy countries.   
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II.  FACTOR 2:  WAGES IN VIETNAM ARE DETERMINED BY FREE 
BARGAINING 

 Petitioners’ arguments on labor again ignore the reality of the country.  Vietnam is a low-

income developing country, and as such, it is primarily an agrarian economy.  Agriculture and 

smaller household businesses employ the vast majority of Vietnam’s workforce,  and therefore, 

the labor market is very fluid.  As noted in our first submission, the agrarian sector of the 

economy employs approximately 89 percent of the total workforce.  (The private sector as a 

whole employs around 91 percent of the workforce).  Petitioners even noted in their first 

submission on this issue (i.e., Exhibit 12 of the petition) that unions do not play a predominate 

role in agriculture, and that “their wages are not set by the state.”55  Even if we were to agree 

with Petitioners’ allegation that unions in Vietnam are mere extensions of the state, then it is still 

evident that the vast majority of the population’s wages are set independently of the state.   

 Yet, in fact, labor negotiations are not controlled by the state, unions, or any combination 

of the two.  Vietnamese law stipulates that the individual employees and individual employers 

negotiate all labor contracts.  The Congressional Research Service report on Vietnam’s labor 

market (to which petitioners refer repeatedly) cites a report from the U.S. Overseas Private 

Investment Corporation which notes that working conditions are largely set by individual 

contracts and not by collective negotiations.56  This situation mirrors the labor markets of 

Kazakhstan and Russia where “wages… as a general rule, are determined on the basis of 

                                                     

55  Petition Filed by Valerie A. Slater, Akin Gump Strauss Hauer and Feld, on Behalf of Catfish Farmers of 
America at Exhibit 12 at 9 (Jun. 28, 2002) (“Petition”).   

56  Mark Mayin, Thomas Lum, Lois McHugh, Phoung-Khanh, and Wendy Zeldin, Congressional Research 
Service, Vietnam’s Labor Rights Regime: An Assessment (March 23, 2001) (“CRS Report”) at 15.  This report is 
attached to Petitioners’ Comments at Exhibit 2.     
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individual employment contracts and, to a much lesser extent, collective bargaining 

agreements.”57   

 The most relevant comparison for the Department’s analysis is Kazakhstan.  The 

Department noted in its determination that “the labor force is mobile and free to pursue new 

employment opportunities, as evidenced by the rapid expansion of certain sectors (e.g., oil), and 

the contraction of others (e.g., agriculture).”58  Similarly, Vietnam’s economy is shifting away 

from an agrarian base to an industrial and service base as evidenced by the massive labor 

migration from rural to urban areas  Vietnam’s latest census shows the rate of increase in 

urbanization was 23% percent over the census period, up from 17% during the prior census 

period.59   

 The massive migration from the rural to urban areas has inevitably led to a shift of labor 

from agriculture to services and industry, but more importantly, urbanization indicates that 

Vietnamese labor moves to where opportunities and wages are best -- the Vietnamese people 

bargain with their feet.60  In other words, Vietnam’s workforce reacts to the market.  Garment 

and footwear companies report problems in recruiting workers due to “harmful working 

conditions, poor welfare and extra hours.”61  Therefore, assuming that Petitioners are correct in 

                                                     

57  Russia Determination at 10 (internet pagination). 

58  Russia Determination at  9-10 (internet pagination). 

59  Tradeport, Vietnam: 1999 Census Results (December 10, 1999) (available at 
http://www.tradesport.org/ts/countries/vietnam/mrr/mark0079.html).   

60  CIEM Vietnam’s Economy at II.6.1 

61  Services, Trade Sectors Lure Most Workers in Jan-Jul (August 27, 2002) (attached as Exhibit 5).   
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arguing that the rights granted under the Labor Code are “unreliable,” it becomes evident that 

this does not change the analysis of Vietnam’s labor market.  The majority of Vietnam’s 

workforce bargain with their feet -- if job conditions do not suit them, they move on to other 

jobs.   

 Although Petitioners argue otherwise, the freedom enjoyed by the Vietnamese labor force 

is similarly bestowed on enterprises, including foreign-invested enterprises (“FIEs”).  In 

particular, Petitioners claim, “FIEs are severely limited in their ability to freely hire Vietnamese 

workers” because, “by law, FIEs are required to hire employees selected or recommended by 

state-run job placement centers.”62  However, the law to which Petitioners cite was repealed in 

2001.63  As noted by the numerous submissions from American businesses operating in Vietnam, 

FIEs are free to recruit and hire directly from the labor force.  

 Moreover, Petitioner’s arguments concerning the h igher minimum wage standard for 

FIEs is simply irrelevant.  While such a practice may be distortive, this practice does not concern 

whether wages are determined through a process of free bargaining between labor and 

management.  This practice does not prohibit or restrain labor from negotiating wages or 

working conditions with FIEs, nor does it restrict worker mobility.64 

                                                     

62  Petitioners’ Comments at II-6. 

63  See Labor Code at Art. 132; see also Economist Intelligence Unit, Country Commerce Vietnam at 55-56 (April 
2002). 

64  Moreover, this practice is largely redundant.  FIEs typically operate in higher value -added industries like oil or 
industry, and therefore, one would expect FIEs to pay more than other businesses in an effort to attract skilled labor.   
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 Petitioners also strongly mischaracterize Vietnam’s union system as an instrument 

through which the state can control the labor market.  Their argument ignores the reality that 

individual employees in each business meaningfully exercise a great deal of autonomy: union 

membership is optional, union leadership is elected, collective bargaining agreements are 

optional, and collective bargaining agreements must be approved by a majority vote among all 

employees of a business.  Therefore, unions typically operate in a manner consistent with 

Western understanding of unions -- they represent worker rights.  The Congressional Research 

Service reports that Vietnamese unions fought hard for workers’ rights during the drafting 

process of Vietnam’s current Labor Code of 1994.  In fact, unions applied so much pressure that 

the Government of Vietnam published draft versions of the Labor Code in magazines for public 

review, and when the Labor Code was finalized, the Congressional Research Service noted that 

the unions “had scored a number of victories, including the explicit guarantee of workers’ right 

to strike; the requirement that trade unions be establis hed in all enterprises, not just those that are 

state-owned; the unionization of foreign-invested enterprises; and the inclusion of provisions 

establishing minimum wages, maximum working hours, maternity leave, and overtime pay.”65 

 Rather than provide substantial arguments concerning Vietnam’s labor market, 

Petitioners rely on spurious arguments to bias the Department’s evaluation by claiming, “the 

Vietnamese Government restricts public information.”66  Yet Petitioners do not cite or provide 

                                                     

65  CRS Report at 10. 

66  Petitioners’ Comments at II-2.   
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one piece of evidence which would corroborate this claim. 67  Petitioners further claim that the 

lack of public information regarding Vietnamese labor conditions “evidences the absence of free 

market forces in the Vietnamese labor market.”68  However, this assertion is tantamount to 

presuming guilt.  In essence, Petitioners are arguing that in the absence of evidence, it is 

reasonable for the Department to presume that Vietnam is guided by non-market principles.  

Petitioners have not provided any evidence which would support or corroborate this assertion 

because no such information exists.  The reports which do exist from such sources as the World 

Bank, the IMF, the ADB, and the UNDP instead focus on poverty, development, and 

urbanization which is no shock because Vietnam is, after all, a developing country. 

 Petitioners use Vietnam’s standing in the ILO to support their assertion that Vietnam’s 

labor market is limited.  They state, “…Vietnam’s limited progress in the labor rights arena is 

also demonstrated by its unwillingness to ratify International Labor Organization (“ILO”) 

Conventions on collective bargaining, freedom of association, and protection of the right to 

organize” and note that “Vietnam’s ratification of only three of the eight fundamental ILO 

Conventions places it in the company of other developing nations such as Somalia, China, and 

Afghanistan.”69  However, a closer examination yields the following: 

                                                     

67  See id.  Stating that some reports rely on information that is often compiled by the government in no way entails 
that the Government restricts public information.  If that were the case, it is highly likely that the ILO or the State 
Department would note this in one of their reports, but they have not done so.  See Petitioners’ Comments at II-2.   

68  Petitioners’ Comments at II-3.   

69  Petitioners’ Comments at II-7.   
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Table 2:  Ratifications of ILO Core Conventions as of October 11, 200270 

Forced Labor Freedom of 
Association 

Discri mination Child Labor  

Con. 29 Con. 105 Con. 87 Con. 98 Con. 100 Con. 111 Con. 138 Con. 182 

Armenia     • •   

Myanmar •  •      

Oman •       • 

United States   •      • 

Vietnam     • •  • 

India • •   • •   

Malaysia • X  • •  • • 

Indonesia • • • • • • • • 

• Indicates ratification of this convention.  Each core convention (e.g., forced labor) has 2 conventions 

X Indicates that the country has denounced this convention.  

The United States has not ratified all conventions regarding the freedom of association and 

collective bargaining, elimination of forced and compulsory labor, elimination of discrimination 

in respect to employment and occupation, and abolition of child labor.  The United States’ 

ratification of only two of the eight fundamental ILO Conventions places it in the company of 

Armenia, Myanmar, and Oman.  Under Petitioners’ logic, then, is it reasonable to conclude that 

Somalia, China, and Afghanistan have better labor rights than the United States?  Of course not.  

The same is true for Vietnam.  Under its charter, all ILO members agree to adhere and promote 

                                                     

70  If non-ratification of core conventions is indicative of non-market oriented labor practices, then how are we to 
interpret Malaysia’s denouncement of a core convention?  See ILO, Ratification of Core Conventions (October 11, 
2002) (available at http://webfusion.ilo.org/public/db/standards/normes/appl/appl-ratif8conv.cfm?Lang=EN).   
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the eight core conventions, regardless of whether the countries have ratified them. 71  Ratification 

only indicate that a country agrees that the convention is legally binding ( i.e., the government of 

that country could become legally liable for damages).72  Moreover, according to the ILO 

website, no complaint has been filed against Vietnam under the Freedom of Association and 

Collective Bargaining conventions of the ILO.73  Conversely, market economy countries like 

Japan, Peru, Taiwan, India, and Mexico currently face complaints.     

 To be  clear, however, Vietnam is still a work in progress and suffers from some 

problems.  While Petitioners would like the Department to believe that Vietnam’s p roblems stem 

from some insidious effort to maintain state control,74 the CRS report and other U.S. government 

officials have noted that Vietnam is working with the U.S. Department of Labor and the ILO to 

improve its labor markets.75  Since joining the ILO, Vietnam has worked closely with the ILO, 

and currently there are 24 ongoing projects with the ILO, some of which deal with the 

fundamental ILO principles.76  Moreover, Vietnam drafted its Labor Code with input from the 

                                                     

71  See Virginia Foote, President of the U.S. -Vietnam Trade Council, “Testimony Before the Subcommittee on 
Trade of the House Committee on Ways and Means”  (Jul. 18, 2002) (available at 
http://waysandmeans.house.gov/trade/107cong/7 -18-02/7-18foote.htm).  See also CRS Report at 6. 

72  CRS Report at 6. 

73  ILO, Cases of the Committee on the Freedom of Association (available at 
http://www.ilo.org/ilolex/english/caseframeE.htm).   

74  Petitioners claim that the implementation is left to local Communist Party organizations.  This is, however, a 
gross mischaracterization of the source to which Petitioners cite, which already states that implementation is the 
responsibility of local governments.  Petitioners’ Comments at II-5, n.14. 

75  Christopher Lafleur, Acting Assistant Secretary for East Asian and Pacific Affairs, “Testimony Before the 
Subcommittee on Trade of the House Committee on Ways and Means” (Jul. 18, 2002) (available at 
http://waysandmeans.house.gov/trade/107cong/7 -18-02/7-18lafleur.htm);  See also CRS report at 9. 

76  CRS Report at 8. 
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ILO.77  Therefore, Petitioners are again  off base when they claim that rights “easily granted and 

easily amended may be easily withdrawn.”78  Although Vietnam suffers from a lack of technical 

expertise because it is a developing country, Vietnam does not suffer from a lack of effort.  Its 

cooperation with various groups like the ILO has lead to tangible results.  The CRS notes that 

Vietnam’s drafting of laws has been “improving in recent years.”79  It should also be noted that 

the mere fact that Vietnam amends its laws is highly indicative of Vietnam’s intense efforts and 

serious commitments to develop a healthy market-driven labor market.   

 Recent developments are also highly promising.  The CRS notes that grass-root unions 

and labor associations are forming and that some of these unions “have been effective in 

improving working conditions.”80  Occupational unions, which possess more independence than 

trade unions, are forming and establishing global ties by joining international unions.81   

 Vietnam’s intensive efforts have culminated in a labor market that is driven by market 

forces, and therefore satisfies the Department’s standard.  The neophyte status of Vietnam’s 

labor market does not differ from Russia’s situation where the Department noted that the lack of 

unions was not indicative of non-market orientation but resulted from the continuing evolution of 

                                                     

77  CRS Report at 9. 

78  Anything is a possibility, but it is particularly interesting that petitioners do not provide a cite or any such 
example of occurrences where rights have been repealed.  The fact that Vietnam has had to amend laws indicates 
that Vietnam is still a work in progress.  See Petitioners’ Comments at II-5. 

79  CRS Report at 6. 

80  CRS Report at 16.  

81  CRS Report at 13. 
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the collective-bargaining process in Russia.82  The Department should also note that recent 

reports indicate that “increasingly competitive markets for skilled labor is helping” to fuel the 

development of a more-market oriented labor environment.83  A substantial body of literature 

like the CRS Report and various World Bank papers note that Vietnam is on the right track in 

terms of significantly raising its labor market, where, “since Vietnam moved away from central 

planning, market forces have played an increasingly important role in determining wages.”84 

                                                     

82  The Department noted that the downward trend in union membership reflected more the lack of effectiveness of 
unions in Russia.  Similarly, Vietnam’s low union membership also reflects Vietnam’s lack of experience with 
collective-bargaining agreements.  See Russia Determination at 10 (internet pagination).    

83  CRS Report at 15.  

84  U.S. Department of State, Bureau of Democracy, Human Rights, and Labor, Vietnam Country Reports on 
Human Rights Practices - 2001 at 19 (March 2002) (“Human Rights Report”) (available at 
www.state.gov/g/drl/rls/hrrpt/2001/eap/8384pf.htm). 
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III.  FACTOR 3:  FOREIGN DIRECT INVESTMENT IS BOTH PERMITTED AND 
ENCOURAGED IN VIETNAM 

 As the Department essentially noted in the Kazakhstan determination, it is hard to argue 

with success.85  Although Petitioners attempt to downplay Vietnam’s relatively high inflows of 

foreign direct investment (“FDI”) in the early and mid 1990s as a symptom of the newness of 

Vietnam’s financial market, they ignore the s imple fact that foreign investors do not invest in 

markets where they cannot control their investment.86  As rational market actors, investors 

possess the most incentive to protect their investment, and therefore, the attraction of high 

investment inflows s trongly indicate the openness and health of a market.  Therefore, Vietnam 

could not have attracted foreign investment without it being sufficiently liberal, a fact which 

Petitioners even acknowledge when they cite an observation by the United Nations Confe rence 

on Trade and Development: “economies that have been relatively isolated from international 

capital flows and have recently opened up may… get a substantial wave of FDI” (emphasis 

added).87 

 Before discussing Vietnam’s investment climate, it is imperative to distinguish between 

licensing procedures and actual prohibitions on investment.  Licensing requirements are largely 

regulatory in nature, though they can sometimes present bureaucratic obstacles to investment.  

                                                     

85  The Department noted that “Kazakhstan’s relatively high level of FDI is a strong indicator that the GOK 
effectively enforces {foreign investment} laws at the national level and actively encourages foreign investment.”  
See Kazakhstan Determination at 9 (internet pagination).  

86  Vietnam’s success at attracting foreign investment is not in question here.   Even Petitioners do not dispute 
Vietnam’s accomplishment in this respect, though they do try to attribute the underlying reasons for it to exogenous 
factors (i.e., investors like the fact that Viet nam’s market is new).  See Petitioners’ Comments at III-8. 

87  See UNCTAD, World Investment Report: Benchmarking FDI Performance and Potential (Chapter 2)  at 23 
(Sep. 2002) (available at http://www.unctad.org/WIR/pdfs/fullWIR02/pp23-36.pdf) (“World Investment Report 
Chapter 2”).   
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However, licensing requirements are common and utilized by many market-economy countries.  

For instance, as we noted in our prior submission, the Malaysian government reviews all 

investment proposals to see if these investments are consistent with their strategic and social 

policies.  Malaysia  pays particular attention to manufacturing projects and reviews whether 

foreign investment is consistent with the “Second Master Plan.”88  Moreover, other countries, 

both developed and developing, use licensing procedures, including Russia and Kazakhstan.89  In 

each case, the Department nonetheless treats these countries as market economies.  Vietnam’s 

government review is no more burdensome. 

 Actual prohibitions on investment include equity limits, negative lists (i.e., lists of 

industries where investment is not allowed), and land controls.  Investment prohibitions tend to 

guarantee that domestic businesses will be able to survive against large multinational companies 

and are therefore more common among developing countries.  Equity limits are the least severe 

of the two prohibitions mentioned as they allow for some investment in protected sectors.  

Malaysia is a large user of these limits -- numerous sectors are affected by equity restraints 

including all businesses that export, telecommunications companies , shipping companies, 

forwarding agencies, and insurance companies.90  Negative lists are also more often used by 

                                                     

88  U.S. Commercial Service, Malaysia: Country Commercial Guide  at Chapter 7 (2002) (“Malaysia Country 
Commercial Guide”) (available at http://www.usatrade.gov/Website/CCG.nsf/CCGurl/CCG-MALAYSIA2002-CH-
7:-006E009A).  

89  Russia Determination at 14 (internet pagination); see also U.S. Commercial Service, Kazakhstan Determination 
Country Commercial Guide  at Ch. 7 (2002) (available at http://www.usatrade.gov/website/CCG.nsf/CCGurl/CCG-
KAZAKHSTAN2002-CH-7:-004C034F).   

90  Malaysia currently employs the following equity limits: 

• for projects exporting from 51 - 79 percent of output, majority foreign ownership of up to 79 percent is 
permitted;  

• for projects that export between 20 percent and 50 percent of output, 30 percent to 51 percent foreign 
ownership is allowed; 
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countries still in the difficult process of development, including Malaysia, Indonesia, the 

Philippines, Russia, and Kazakhstan where foreign investment is not allowed in utilities.91  Land 

controls are also used by developing countries to protect domestic economies.  However, land 

controls do not restrict investment or investor autonomy.  Rather, they merely ensure that all 

domestic land cannot be purchased by more liquid foreign investors.  Developing countries like 

Indonesia, Malaysia, and the Philippines all prohibit foreigners from owning land.  In each of 

these countries, foreigners are only allowed to lease land.92 

 Such regulatory controls on investment fulfill a logical and economic purpose.  While 

economists have long understood the benefits of foreign investment, economists now note that 

foreign investment also comes at a cost for developing countries.  The severity of the costs can 

be immense and is dependent on government efforts to regulate the country’s investment climate.  

Foreign investment can lead to “short and long-term financial fragility” unless the “developing 

country governments {control} (a) the timing of the FDI; (b) the total amount of FDI; as well as 

                                                                                                                                                                        

• for projects exporting less than 20 percent of output, maximum foreign ownership is 30 percent; 
• allowable foreign ownership in telecommunications firms range from 30 percent to 61 percent, although 

the government requires that foreign equity to be reduced to 49 percent after five years; and 
• allowable foreign ownership is 70 percent in shipping companies (up from 49 percent), 49 percent in 

forwarding agencies (up from 30 percent) and 51 percent in insurance companies (up from 49 percent). 
 
See Malaysia Country Commercial Guide at Ch. 7. 

91  U.S. Commercial Service, Russia: Country Commercial Guide  at Ch. 7 (2002) (available at 
http://www.usatrade.gov/Website/CCG.nsf/CCGurl/CCG-RUSSIA2002-CH-7:-00362231); see also Kazakhstan 
Determination at 9 (internet pagination).   

92  See each country’s respective Country Commercial Guide (2002) (available at 
http://www.usatrade.gov/website/CCG.nsf?OpenDatabase).  For more information on Russia’s land use rights, see 
Russia Country Commercial Guide.  See also Kazakhstan Determination at 9 (internet pagination).  Land use rights 
in Vietnam are discussed in section IV.  
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(c) the selection of large projects by multinationals.”93  Failure to regulate investment inflows 

can lead to a “potentially disruptive force that can offset any domestic or external goals” and 

create a solvency crisis. 94  The effects of such a failure are immense; economists point to the 

Asian financial crisis as an example of the deleterious effects of unfettered foreign investment.95  

Thus, such policies as limiting the equitization of foreign-invested enterprises (“FIEs”) in the 

nascent stock market make sense in order to mitigate the potential damage of investors who 

rapidly sell off their investments in the midst of a financial crisis.96 

 Petitioners ignore the fact that Vietnam’s investment climate is no different from other 

developing countries nor is it inconsistent with rational economic theory, and instead 

mischaracterize Vietnam by arguing that individual restrictions are indicative of the overall 

investment climate.  Yet, Petitioners do not effectively account for the fact that Vietnam’s 

developing country status necessitates some controls on foreign investment.  More importantly, 

Petitioners in no way distinguish Vietnam’s investment environment from those of its market -

economy neighbors like Indonesia, Malaysia, or the Philippines, all of whom subject foreign 

investment to comprehensive review, export -requirements, negative lists, land controls, and/or 

equity limits.  Consider Petitioners arguments individually: 

§ The Ministry of Planning and Investment reviews investment p roposals and issues 
investment licenses;97  

                                                     

93  Ajiit Singh, University of Cambridge, Foreign Direct Investment and International Agreements: A South 
Perspective (Oct. 2001) (“Singh, FDI”) (available at 
http://www.southcentre.org/publications/occasional/paper06/occasional6.pdf).    

94  Id. at 8. 

95  Id. 

96  EIU, Country Commerce Vietnam at 22. 

97  Petitioners’ Comments at III-5. 
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§ Certain sectors of the economy have export -requirements;98 

§ Vietnam restricts the form of foreign investment to only 100 percent FIEs and joint-
ventures among other forms;99 and 

§ Vietnam is considering restricting investment in industries like law, banking, mining, 
aviation, telecommunications, electricity, and oil.100 

On their face, none of these arguments presents any rational reason as to why the Department 

should not grant Vietnam market-economy status when numerous other market economies 

possess similar or even more stringent investment regimes.  As we noted in our prior 

submission,101 Indonesia, Malaysia, and the Philippines, all possess similar restrictions.  For 

instance, Malaysia regulates its investment market by requiring “most existing foreign-owned 

manufacturing firms… to export a certain percentage of their production,” imposing the 

aforementioned equity limits, subjecting investment proposals to the previously described 

licensing process, and maintaining an extensive negative list.102  When Vietnam’s investment 

climate is viewed in its totality, it becomes evident that not only is Vietnam no different from 

many other developing countries with market economies, it is in many cases better.  Whereas 

Malaysia is known as a “comparatively illiberal investment regime,”103 Vietnam has been 

                                                     

98  Id. at III-5 to III-6. 

99  Id. at III-3 to III-4. 

100 Id. at III-7. 

101  Government of Vietnam (“GVN”) Comments at 43-47. 

102  See Malaysia Country Commercial Guide at ___. 

103  Singh, FDI at ix. 
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praised as having “one of the most liberal foreign investment codes of any developing nation in 

the world, let alone Southeast Asia.”104   

 Moreover, Vietnam has already addressed and continues to address these restrictions.  

Under the US-VN BTA agreement, Vietnam has agreed to remove export -requirements and to 

open restricted sectors, including banking, telecommunications, and distribution, to foreign 

investment.  Vietnam has already reduced its licensing requirements and streamlined the 

process.105  Despite Petitioners’ claim that foreign investment is restricted in oil, multinational 

oil companies like British Petrol, Petronas Cargali, Lundin Oil (Sweden), Korean National Oil, 

Anzio Pte. Ltd. (Australia), Conoco, Geopetrol, and Gazprom (Russia), among numerous others, 

currently invested in Vietnam’s oil sector.106  British Petrol is also active in Vietnam’s 

burgeoning natural gas sector.107  In fact, the IMF notes that British Petroleum and Amoco just 

completed a $1.4 billion oil and gas project and “two other projects totaling $1 billion.”108 

                                                     

104  Thomas R. Stauch, International Lawyer, The United States and Vietnam: Overcoming the Past and Investing in 
the Future at  7 (Winter 1994).   

105  IMF, Second Review at 30-32; see also Asian Development Bank, Vietnam: Asian Development Outlook 2002 
at 2 (2002) (available at http://www.adb.org/Documents/Books/ADO/2002/VIE.asp).  The IMF report also indicates 
that Vietnam pledged to remove or reduce the business licensing requirements for an additional 50 sub-sectors by 
the end of 2001.   

106  Trade Partners UK, Oil, Gas, Refining and Petrochemical: Vietnam Profile (Oct. 1, 2001) (available at 
http://www.tradepartners.gov.uk/oilandgas/vietnam/profile/overview.shtml).  In fact, the IMF notes that British 
Petroleum and Amoco just completed a $1.4 billion oil and gas project and two other projects “totaling $1 billion.”  

107  Vietnam Oil and Gas Expo, BP agrees to Statoil gas stake sell off  (available online at 
http://www.cpexhibition.com/offshore/news6.htm).   

108  IMF, Second Review at 47-48. 
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 Not only do Petitioners fail to present any compelling arguments regarding Vietnam’s 

investment climate, Petitioners also resort to simply outrageous and lu dicrous claims.109  

Specifically, Petitioners note that in previous market economy determinations, the Department 

found that recently graduated countries “permitted virtually all forms of foreign investment” and 

list two examples: joint ventures and wholly -foreign owned companies.110  Petitioners then argue 

that foreign investments in Vietnam “are limited to four major types: wholly -owned companies, 

joint-ventures, business cooperation contracts, and build -operate transfer projects.”111  The 

obvious question is how does this constitute a limitation?  Foreign investors can choose to run 

their own business (wholly -owned business), create a partnership (joint-venture), enter into 

revenue-sharing contracts (business cooperation contracts), or invest in infrastructure projects 

(build-operate transfer projects).  These four forms of investment grant investors enormous 

freedom to operate in an autonomous manner in the business environment.  Foreign investors are 

able to judge risk and return and choose their investment fo rm accordingly.    

 Moreover, while Petitioners claim that the predominance of joint ventures (which they 

overstate in any event -- see further discussion below and in Factor 4) is indicative of a 

restrictive investment climate, in reality, the popularity of the joint-venture form reflects sound 

business judgment by foreign investors.  Since it only started market reformation in 1986, 

Vietnam is a relatively new market.  To hedge against risk, it makes sense that foreign investors 

would want Vietnamese partners to navigate an unfamiliar business environment in the initial 
                                                     

109  Another example is that Petitioners claim that land can be reclaimed at any time.  This is true of any country  -- 
governments can expropriate land.  However, the U.S. Commercial service reports that no instances of expropriation 
have been reported in Vietnam, a point which Petitioners conveniently omit.  See Petitioners’ Comments at III-4.   

110  Petitioners’ Comments at III-1. 

111  Petitioners’ Comments at III-3. 



 

 - 36 - 
 

years.  As foreign investors become more familiar with the country, one would expect investors 

to prefer the wholly-owned FIE investment form.  And this is precisely what has occurred in 

Vietnam as “foreign investors are now opting more often for 100% ownership,” which also 

reflects the fact that foreign investors have a great deal of confidence in the stability of the 

market in Vietnam.112  Furthermore, many foreign investors who initially choose the joint-

venture form are now buying out their partners to form 100 percent owned FIEs.113  

 Despite Vietnam’s substantial success in creating a liberal and attractive investment 

climate we admit, there have been setbacks.  Petitioners correctly note t hat FDI commitments 

have suffered since “Vietnam initially attracted a wave of foreign investment in the early and 

mid-1990s.”  However, Petitioners appear to attribute most of the downturn in FDI to a lack of 

reforms, ignoring the fact that there is unequivocally a global economic slowdown that will 

naturally cause a slowdown in FDI, especially in developing countries.114  The World Bank, in 

particular, notes, “Unfortunately, as {Vietnam’s} “internal drivers” of development have been 

strengthening, the global context has worsened dramatically… therefore Vietnam’s short term 

outlook is worse than a year ago.”115  While Vietnam’s rankings on the Growth and Current 

                                                     

112  EIU, Country Commerce Vietnam at 16. 

113  Id. at 18. 

114  Petitioners indirectly acknowledge this by stating that FDI inflows have sunk “in part” because of regulatory 
restrictions, they ignore the fact that the “other part” in this equation is  in fact the most significant part -- the global 
economic slump.  See Petitioners’ Comments at III-9.  It is a little disingenuous for Petitioners to blame FDI 
declines on Vietnam when worldwide FDI inflows in 2001 fell to “less than half the 2000” figure.   See UNCTAD, 
World Investment Report: Opening Statement at 1 (Sep. 2002) (available at 
http://www.unctad.org/WIR/pdfs/wir02_os.en.pdf).  Under this type of framework, one could argue that the United 
States economic slowdown is also the fault of failed government policy (e.g., its failure to sufficiently regulate the 
investment bank market or accounting institutions). 

115  World Bank, Vietnam Development Report 2002: Implementing Reforms for Faster Growth and Poverty 
Reduction at 1 (2002) (“World Bank Vietnam Development Report”) (available at 
http://www.worldbank.org.vn/data_pub/reports/Bank1/rep34/vdr2000.htm) 
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Competition Indexes dropped in 2001, so did most other developing countries.  Consider that 

Vietnam’s drop was mirrored by most other developing countries like Indonesia and Venezuela, 

and that Vietnam still received a higher ranking than Russia on the Growth Competitiveness 

Index (60th for Vietnam as compared to 63rd for Russia).  Similarly, in another index created by 

the Heritage Foundation, Vietnam’s overall economic ranking places it in company with 

Venezuela, Indonesia, and Russia -- all market economies.116 

 While these types of indexes are of limited use in determining the absolute conditions of 

a country’s business environment, they do prove useful in a comparative sense, and thus, it is 

important to note that both of these indexes place Vietnam in the company of other developing 

countries that are market economies.117  So, when Petitioners argue that there are “deficiencies in 

the investment climate,” it is imperative to consider what measures Vietnam has enacted to 

correct these shortcomings.118  As noted above and in our initial comments, Vietnam has enacted 

major legislative changes within in the pas t two years aimed at further liberalizing the investment 

environment and promoting private sector growth.  Numerous international aid organizations 

have praised Vietnam’s continued improvement, including the World Bank which notes: 

 Overall, the economic outlook for Vietnam continues to improve.  
The adoption and implementation of a phased program of specific 
reform measures in early 2001 -- in trade policy, private sector 

                                                     

116  The Heritage Foundation, The Index of Economic Freedom: Global Distribution of Economic Freedom (2002) 
(available at http://www.heritage.org/research/features/index/2002/world.html).   

117  It is important to note that the Growth and Current Competitive Indexes account for numerous factors which are 
not directly a factor under consideration in this determination.  For instance, the Current Competitive Index mainly 
examines “an economy’s effective utilization of its current stock of resources.”  It stands to reason that low-income 
developing countries with a large working population will always score low on this index, not necessarily because of 
government policy or market orientation, but because the country is poor.  See Jeffery Sachs, Michael Porter, and 
John McArthur, Executive Summary: Competitiveness and Stages of Economic Development  (available at 
http://www.cid.harvard.edu/cr/pdf/GCR0102%20Exec%20Summary.pdf).   

118  Petitioners’ Comments at III-8. 
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development, banking, state-owned enterprises… and the 
Government’s announcement of a master-plan on public 
administration reform and legal system development has improved 
business sentiments significantly, and put Vietnam on a healthier 
medium-term growth trajectory... A renewal of foreign investor 
interest is also evident.  The rise in ratings of Vietnam by various 
foreign rating agencies confirm that foreign perceptions about 
Vietnam have improved too.119 

Vietnam’s progress is also reflected in the improved ranking in the United Nations Conference 

on Trade and Development’s (“UNCTAD”) World Investment Report where Vietnam climbed 

from the 53rd to the 20th most successful country in attracting foreign investment.120  Vietnam’s 

index value of 2.0 indicates that Vietnam has been able to attract roughly double the amount of 

FDI than one would exp ect based on its global share of GDP.  As the UNCTAD noted, 

“{countries with an index value greater than one} may have exceptionally regulatory regimes, be 

very well managed in macroeconomic terms, or have efficient low-cost business 

environments.”121 

 Additionally, the bilateral trade agreement with the United States and the ASEAN Free 

Trade Agreement (“AFTA”) further integrate Vietnam into the global economy and commit it to 

continued reform.  Under each of these agreements, Vietnam has committed itself to massive 

trade and investment liberalization and improving transparency in its regulatory framework by 

issuing “advance notice of all forthcoming regulations and decrees, to publish these documents 

and make them available, and to provide specific contact points within the bureaucracy for 

                                                     

119  World Bank, Vietnam Economic Monitor at 3 (Spring 2002) (“World Bank, Vietnam Economic Monitor”) 
(available at http://www.worldbank.org.un/whais_new/monitor.pdf). 

120  Government of Vietnam submission at 48.  See also UNCTAD, World Investment Report: Vietnam - Country 
Fact Sheet   (Sep. 2002) (available at http://www.unctad.org/wir/pdfs/wir02_fs.vn.en.pdf).   

121  World Investment Report Chapter 2 at 23. 
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obtaining further information.”122  Moreover, Vietnam has enacted commitments under AFTA 

ahead of schedule. 123 

 Due to Vietnam’s significant economic integration into the global economy, Vietnam 

possesses a massive incentive to continue developing its burgeoning market economy, especially 

in regard to foreign investment.  The share of industrial GDP attributable to private enterprises in 

general, and FIEs specifically, has risen dramatically within the past five years.124  Moreover, the 

inflows of foreign investment have increased generally.  Both of these facts illustrate that 

Vietnam is on the right path and that to continue developing, it needs to remain committed to 

further reform. 

 Indeed, many international organizations, most notably the IMF and the World Bank, tie 

funding to continued reforms.125  Thus, Vietnam has worked hard to pass effective reforms and 

continues to do so.  Although Petitioners deride the Law on Competition, it should be noted that 

Vietnam is working with the UNDP and UNCTAD to enact an effective law.126  Therefore, the 

fact that the Law on Competition is in its fifth iteration is a positive sign that Vietnam is indeed 

working to get it right.   

                                                     

122  EIU, Country Commerce Vietnam at 16. 

123  World Bank, Vietnam Development Report  at 39-40. 

124  One would expect the most notable gains in the industry sector for two reasons: 1) Vietnam is a primarily an 
agrarian economy whose agriculture sector is already predominated by the private sector; and 2) developing 
countries with underdeveloped industrial sectors tend to draw foreign investors because industrial projects tend to 
have higher rates of return.  See GVN Comments at 60, Table 4 to see percentage share of industrial GDP.  See also 
further comments herein concerning Factor 4. 

125  McKinley Vietnam Question has Changed.  

126  Development Governance, UN Helps Competition Law (Sept. 18, 2002) (attached to Petitioners’ Comments at 
Exhibit 3-2). 
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When Vietnam is understood in the context of a developing country  with a substantially 

liberalized investment climate, comparable to many of its neighboring developing countries who 

already have market economy status in the eyes of the Department, Petitioners’ attempt to 

characterize Vietnam as an unfriendly and restric tive environment for foreign investors is 

without merit.  Though Vietnam’s legal framework is still a work in progress, it should be noted 

that the Department’s standard does not require a fully developed and completely open 

investment climate.  As such, Vietnam’s investment environment is comparable to that of Russia 

and Kazakhstan and is consistent with other market economies.  Therefore, it becomes quite 

clear that the Department should consider Vietnam’s investment environment to be market-

oriented as it allows foreign investors autonomy in choosing and overseeing their investments. 
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IV. FACTOR 4:  OWNERSHIP AND CONTROL OF THE MEANS OF 
PRODUCTION ARE LARGELY IN THE HANDS OF THE PRIVATE SECTOR 

 Petitioners make much ado about Vietnam’s socialist leanings, so much as to suggest that 

under such a system the Government by definition owns and/or controls the means of 

production.  But, as stated in the introduction, this is just Cold War bluster.  While it is true that 

Vietnam appreciates the socialist philosophy and its objective of maximizing social welfare, the 

Government of Vietnam has long understood that only a market-based economy will enable the 

country to achieve its ultimate objective, i.e. “to make people rich and the country strong,” and to 

have democracy, social progress, and an equal society.127   

 Rhetoric aside, however, the Department generally compares economic reforms in an 

allegedly NME country to the functioning of other market economies, taking into account that 

“market economies around the world have many different forms and features.”128  Thus, the 

Department should compare Vietnam’s economy with countries for which NME status was 

recently revoked, as Petitioners argue, and also those countries that have long been treated as 

having market economies .   

 In addition, the Department should take into account the differences among Vietnam’s 

economy and those of many Eastern European countries, specifically the fact that Vietnam’s 

industrial sector is comparatively under-developed, increasing the importance of its numerous 

household businesses, individuals engaging in business and manufacturing activities, and small 

                                                     

127 Vietnam’s Constitution, Article 16. 

128 Kazakhstan Determination at 5; see also Poland Determination at 22. 
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farmers in Vietnam, the combination of which account for a significant share of the current 

economy.129   

 This is particularly important given that the pending and rumored antidumping cases 

against Vietnam (frozen fish fillets and shrimp, respectively) involve the agriculture sector.  

Thus, the Department should consider the economic reforms in this sector just as heavily -- if not 

more so -- as those in the industrial sector, rather than ignore them as Petitioners effectively 

propose. 

 Finally, it is critically important that the Department not be confused by Petitioners’ 

misleading arguments as to the policy and efforts of the Government of Vietnam in pursuing 

further reforms to institute a market-based economy.  The Government’s efforts in this regard 

have been acknowledged by the international community, including the United States.  To the 

extent Vietnam’s performance has lagged expectations, the Department must take account of the 

difficulties facing Vietnam, such as the Government’s limited human and financial resources; 

global economic downturns that precipitate reductions in the growth of FDI; falling prices of 

strategic export products; and fierce competition from other countries, in both trade and 

attracting FDI, especially those in the region (i.e. ASEAN and China).  These difficulties have 

been discussed in various reports of the World Bank and IMF as adversely impacting Vietnam’s 

economic performance.130 

                                                     

129 For a further discussion on the Vietnam’s agricultural sector in our GVN’s Comments at 56-61. 

130 World Bank, Vietnam Economic Monitor at 4-14; and see also World Bank, Factor 2, Factor 3, and below.  
Vietnam Development Report  at 21-30.  The World Bank noted that “The Global Economic downturn … makes the 
achievement of Vietnam’s goals much more difficult …”  See Vietnam Development Report at 21. 
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A. Reforms in Vietnam Have Succeeded in Largely De-nationalizing the 
Economy  

 The Department should be consistent with the analysis performed in previous cases by 

assessing the de-nationalization process in Vietnam based broadly on growth in  the private 

sector’s share of the economy, whether such growth comes primarily from newly established 

private enterprises and FDI, as in the case of Vietnam, or from privatized SOEs, as in the case of 

Russia or most of the former Soviet Union. 131  We also urge the Department to consider 

carefully the existence of market-based competition in most of the major economic sectors in 

Vietnam as a result of the strong presence of the private sector, especially FDI, in most of the 

major industrial sectors, particularly oil and gas, infrastructure, energy and services sectors, as 

well as the high level of import -export activities that link Vietnam to the world economy. 

1. The private sector holds increasingly higher shares in Vietnam’s 
economy. 

 As the data set forth in  our initial comments demonstrate (and as Petitioners also 

admit132), SOEs represent about 39 percent of GDP and less than 10 percent of employment.  

Meanwhile, once accounting for all the various kinds of private businesses -- including farmers 

and household businesses, private corporate enterprises, collectives, and FIEs -- the private 

sector represents 61 percent of GDP and more than 90 percent of employment.133  (This 

                                                     

131 See Russia Determination at 15-16.  See also Kazakhstan Determination at 12-15.  In these cases, consistent with 
its previous decisions, the Department assessed the extent of de -nationalization in Russia and Kazakhstan based on 
the contributions of private sector in GDP, and not merely with respect to privatization of SOEs.  The Department 
also emphasized that existence of competition from FDI in major economic sectors, including the sectors in which 
the Government still held controlling shares, indicated that market forces were largely governing output and pricing 
decisions.  

132 Petitioners’ Comments at IV-4.   

133 IMF, Vietnam Statistical Appendix and Background Notes, IMF Country Report No. 00/116 at 56 (August 2000) 
(“IMF Statistical Appendix”) (available online at http://www.imf.org/external/pubs/f+/scr/2000/cr00116.pdf).  
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compares favorably to the 60 percent represented by the private sector in Kazakhstan and t he 50 

percent in Poland when the Department decided to treat those countries as a market 

economies.134) 

 In this regard, the Department should be careful not to rely on the shallow statistical 

analysis proffered by Petitioners.  They state incorrectly, for instance, that there was “virtually 

no progress” in reducing government control over the economy and that the private sector fell 

from 1996 to 2001, accounting more recently for only 48 percent of GDP.  Petitioners have 

excluded FDI in their analysis, which is by definition a part of the private sector.  They try to 

downplay the importance of FDI by stating in a footnote that 70 percent of all FDI are joint 

ventures with SOEs, but their information is simply wrong.   In fact, there are more than twice as 

many 100 percent foreign owned FIEs in Vietnam today than there are joint venture FIEs, and 

more than 83 percent of the joint venture companies have more than 50 percent foreign 

ownership.135  So, the notion that FDI in Vietnam is subject to Government control is spurious. 

 In addition, contrary to Petitioners’ argument, the private sector in Vietnam also accounts 

for a majority share of the industrial sector.  The private sector held 58 percent of industrial GDP 

in 2000, a 12 percent increase from the 52 percent share held by private companies in 1997,136 of 

which the domestic private sector -- mostly households and private corporate sector -- held more 

than 22 percent. 

                                                     

134 Kazakhstan Determination at 10.  See also Poland Determination at 22. 

135 See Report from the Vietnam Ministry of Planning and Investment (“MPI”) on Total FDI in Vietnam classified 
by forms of investment (updated to August 30, 2002) (“MPI Report”) (attached as Exhibit 6). 

136 IMF, Statistical Appendix  at 63. 
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 In addition, though Petitioners correctly identify that the private domestic sector share in 

GDP fell between 1996 to 2001, this reduction was not the result of government intervention or 

growth in SOEs.  On the contrary, it was due to market forces, including (a) the gains made by 

FDI137 and, critically, (b) the decline in the regional and global economies during this period,138 

and particularly the agricultural prices that fell to historically low levels, such as for critical 

export products like rice and coffee.139  GDP, after all, is a value-based measurement.  Any 

decline in the prices private Vietnamese farmers can obtain for their exports will obviously 

reduce their relative share of GDP.  It would be ironic, to say the least, for the Department to use 

Vietnam’s declining domestic private sector GDP as a basis for non-market economy status 

when such declines were based in part on market influences!  Any question of the impact such 

factors are having on the domestic private sector is proven by the fact that the share of domestic 

private industrial enterprises in industrial GDP have grown by a startlin g rate of 20 percent from 

1999 through the first quarter of 2002.140  It is merely unfortunate that the decline in global 

                                                     

137 CIEM, Vietnam’s Economy at Table II-4 (Petitioners’ Comments at Exhibit B). 

138 The Southeast Asia financial crisis began in 1997 and the overall global economy began its more significant 
decline in 2000. 

139 CIEM, Vietnam’s Economy, at Table II.3 and Table II.4.  See also World Bank, Vietnam Development Report 
2002, at 23-26 and IMF Statistical Appendix at 46-47. The decrease of private sector in GDP during 1997-1999 was 
mainly due to the high growth of FDI (output). During 1997-1999, FDI share in GDP (output) increased by 4.8 
percent of GDP, and at the same time, domestic private sector share decreased by 3.6 percent (SOEs share also 
decreased by 1.1 percent during this period).   The decrease of private sector in  GDP during 1999-2001, however, 
resulted from the decrease of agricultural output, heavily affected by the historic low price of coffee, tea, pepper, 
cashew nut, as well as the decrease of export earnings in general.  Though this downturn in export may impact all 
economic sectors in Vietnam, private domestic sector is suffering the most because private sector accounts for 
almost 95 percent of agriculture GDP and is more export oriented than SOEs and FDI.  (See CIEM Vietnam’s 
Economy, Table II.3.)  Agricultural decreased as a percentage in total GDP by 2.46 percent during 1996-2001.  See 
also World Bank, Vietnam Development Report 2002 at 23-26; IMF Statistical Appendix at 46-47. 

140 World Bank, Vietnam Economic Monitor at 5. 
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demand for Vietnam’s agricultural exports has contributed to an overall decline in domestic 

private sector GDP, notwithstanding gains in  other private sectors of the economy. 

 Petitioners’ information on the number of private corporate enterprises is also misleading.  

The figure of 35,000 registered domestic enterprises are those that were newly registered 

between 2000 and 2001, not the total.141  These additional companies brought the total number of 

private corporate enterprises to 70,000 by early 2002, and, which increased further to 82,000 by 

the end of August 2002. 142   Yet, even this corrected figure excludes the 2 million active non-

farm households, the 4000 collectives, 3,457 FIEs,143 and the literally millions of farmers.  As a 

result, Petitioners’ already relatively low calculation that SOEs account for 7-15 percent of the 

total number of enterprises in Vietnam144 is vastly overstated.  Indeed, the World Bank 

recognized that by 1999, in manufacturing activities, there were 1,786 industrial SOEs or less 

than 2.9 percent of total such enterprises, comparing to 615,453 domestic non-state industrial 

enterprises, and 959 industrial FIEs.145 

                                                     

141 Id. at 8.  The World Bank estimat es that the number of new enterprises registered was 20,000 in 2001 and 14,000 
in 2000. 

142 According to the Record of the Ministry of Planning and Investment, by the end of August 2002, the total 
registered corporate enterprises was about 82,000.  See Submission of the Embassy of Vietnam, August 1, 2002.  
The World Bank reported that there was about 70,000 enterprises in early 2002, resulting from 21,000 new 
enterprises registered in 2001.  See World Bank, Vietnam Economic Monitor at 8 and 16.  The remaining 12,000 
was contributed to by new enterprise registered during the first eight months of 2002.   

143 See MPI’s Report (Exhibit 6). 

144 Petitioners’ Comments at IV-3. 

145 World Bank, Vietnam’s Statistical Appendix  at Table 8.1 (available at 
http://www.worldbank.org.vn/data_pub/reports/Bank1/rep34/statistic.pdf). 
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 Further, the Department simply cannot, as Petitioners apparently desire, ignore the small, 

household element of Vietnam’s economy.  With respect to agriculture, the Government long 

ago de-associated farming collectives and handed land and the means of agricult ural production 

over to individuals and household farmers.  The Government’s role in the agriculture sector has 

fallen to only 5 percent.  The reforms in this sector have lead to impressive economic 

achievements, such that Vietnam now holds a permanent position among the world leaders of 

rice, coffee and peppers.146   

 As for the non-agricultural sector, there are 2 million household businesses that are not 

registered under any corporate forms listed under the Law on Enterprise, but their business and 

right of ownership are recognized by the law147 and they represent at least 13 percent of 

industrial GDP.148    Many of these businesses are being converted to registered corporate 

businesses, reflecting their legitimate role in the economy.  Of the 2.5 million non-farm 

household business in Vietnam in 1999 plus the new household businesses registered since 

then,149 about 30 percent were converted into various business corporate forms by 2002.150 

                                                     

146 World Bank, Vietnam Agricultural Price Risk Management at 12, 48 available at 
http://www.itf.com/prisk.org/documents/documents_database/vietnam.pdf.  

147 Those household and individual business previously registered under Decree 66 of the Government (previously 
called Council Ministers) (1992) and presently under Decree 02/2000/ND-CP dated Feb. 18, 2000 on Business 
Registration.   The ownership rights of households business are guaranteed under the Constitut ion, Articles 15 and 
22, and the Civil Code at 6. 

148 IMF, Statistical Appendix  at 63. 

149 UNDP, Non-State Business Sector and Job Creation at 12. 

150 World Bank, Vietnam Economic Monitor at 16 
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 The Department has never taken the slow privatization of SOEs as a determin ative factor 

in its consideration of a country’s economic status.  Rather, the Department looks at the private 

sector as a whole, whether it results from the registration of new private companies and FDI or 

from privatization of SOEs.151  Indeed, the Department noted in the Kazakhstan decision that 

while privatization of SOEs in Kazakhstan was slow and SOEs remained active in various 

economic sectors, it did not indicate a misallocation of resources where those SOEs are subject 

to market forces in the form of competition from the domestic private sector and FDI.152 

 The process of privatization of SOEs in Vietnam is nevertheless partly misstated by the 

Petitioners.  First, it is not due to Government policy that privatization of SOEs has been slow.  

As discussed in our initial comments, since 1998 the Government has adopted a policy to subject 

all SOEs to the equitization process,153 except those that are explicitly set forth by law to remain 

under the Government’s full ownership.  As discussed in our initial comme nts, the various 

Government efforts include improving legislation, reducing administrative procedures, setting up 

a centralized committee to streamline the transformation of ownership of SOEs, and providing 

newly equitized SOEs with various tax incentives and restructuring assistance.154  To speed up 

this process, the Government adopted a five-year SOE reform plan in March 2001, with annual 

                                                     

151 Kazakhstan Determination at 14.   In this cases, the Department lo oked at private sector share of GDP, without 
separating whether such shares came from privatized SOEs, domestic private sector, or FDI.  

152 Kazakhstan Determination at 14. 

153 See GVN’s Comments at 62-64.  See also Decree No. 44/1998/ND-CP of the Government da ted June 29, 1998 
on Equitization of SOEs.  

154 GVN’s Comments at 62-66.   
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targets specified for 2001-03. 155 According to this plan, approximately 1,800 out of the current 

5,500 SOEs will be subject to enterprise-specific reform measures, mostly through equitization 

(1,400), divestiture (140), or liquidation/closure (220).156 The Government’s policy to equitize 

many more SOEs and to speed up this process was also acknowledged by Petitioners.157 

 Note also that the reduction of SOEs from 12,000 to 5,500 resulted from the 

Government’s efforts to restructure SOEs, and liquidate others.158  However, since SOEs are 

granted with substantial autonomy, equitization of SOEs must be agreed first by the SOEs’ 

management and employees.159  In addition, and again notwithstanding Petitioners’ assertions to 

the contrary,160 all SOEs by definition under the Law on State Enterprises of 1994 are now 

organized under the form of limited liability companies.  They are, therefore (as the UNDP has 

noted), separated from those ministries that once literally operated them.  The transformation of 

SOEs to private ownership has been progressing since 2000.  More than 550 SOEs were 

equitized and otherwise privatized from January 2000 to August 2002, which is more than 1.5 

times the total number of SOEs previously equitized.161  In contrast to Petitioners’ allegation,162 

most of the equitized SOEs have majority private shareholders.163 

                                                     

155 IMF, Statistical Appendix  at 32. 

156 IMF, Statistical Appendix  at 32. 

157  Petitioners’ Comments at IV-4. 

158 See GVN’s Comments at 62, citing the UNDP’s comment that the reduction of SOEs from 12,000 to about 5500 
was due also to liquidation of SOEs, not just restructuring as argued by Petitioners.   

159 Petitioners’ Comment at IV-4-5. 

160 Petitioners’ Comments at IV-4-5. 

161  See GVN Comments at 65. 
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 The exclusion of certain “strategic” SOEs from the equitization process, or the retention of 

the state’s controlling shares in major SOEs, is aimed at protecting national security and serving 

economic development strategies, rather than the Government’s intent to control the means of 

production.  As discussed in our initial comments, most of the SOEs that remain under 

Government control are in strategic industries such as aviation, telecommunication, electricity, 

oil and gas.164  Although some of them are in trading activities, they mostly involve export of 

food and other agricultural and textile products that are, in addition to oil, a main source of 

export revenue for Vietnam.  Those companies, however, mainly act as export agents to facilitate 

the trading of farm products in the international market, which obviously may not be carried out 

efficiently by family farmers and household businesses.  Instead of equitizing those SOEs, as 

discussed below, the private domestic sector and FIEs are all granted the right to export most of 

these products directly without any license or quota restrictions.165 

 This policy is also designed to diversify the economy and provide affordable utilities and 

other infrastructure services to the public, which is essential for the development of Vietnam’s 

economy and the reduction of poverty in the country.  With respect to diversification, Vietnam 

has traditionally been dependent on crude oil exports as a source of revenue,166 thus limiting 

                                                                                                                                                                        

162 Id. 

163 For example, in 2001, 178 equitized SOEs out of 246 have sold more than 65% share to private shareholders.  
See World Bank, Vietnam Economic Monitor at 17. 

164 The World Bank has also acknowledged that a number of SOEs including the General Corporations, i.e. the 17 
state general corporations mentioned in Petitioners’ comments at IV-6, will remain under government control for 
reasons of national security and special (i.e., strategic) interest.  See Vietnam Economic Monitor at Annex 2. 

165 Exceptions are certain textiles exported to the EU and other countries where quotas are imposed on Vietnam’s 
textile exports.  

166 IMF, Statistic Appendix  at 4-7.  
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growth of the overall economy.  Vietnam, therefore, has no choice but to develop its other 

sectors where SOEs are important players at present.  But, learning from the failed mass 

privatizations in many countries in Eastern Europe, it may not be wise for Vietnam to subject all 

of the essential industrial SOEs to mass privatization while domestic industries are s till very 

small.  At the same time, investment and development of infrastructure, utilities, roads and 

public transportation, are fundamentally important for Vietnam, and SOEs are still viewed as 

necessary to provide these services at affordable rates for a large and relatively poor population 

in Vietnam, which may not be available from profit -oriented providers.167  Thus, instead of 

equitizing the current SOEs in those sectors, the Government has encouraged private investors, 

including foreign investors, to invest in infrastructure projects, thus, creating market-based, 

commercial alternatives to entrepreneurs in these sector.168  (The presence of FDI projects as 

market alternatives in these sectors is discussed in more detail below.169) 

 The Department made clear in its analysis of Kazakhstan’s market economy status that 

where the Government’s policy is to target particular sectors with the purpose of reviving a 

depressed market and rejuvenating industrial growth, it should not be viewed the Government 

imposing its control over the means of production.170  The Department has recognized in various 

                                                     

167 Vietnam’s Pillars of Development, Providing Efficient Infrastructure Services at Chapter 5 (available at 
http://www.worldbank.org.vn/vn_pillars/privide /provide001.htm).  See also the costs of electricity in Vietnam as 
compared to other countries in the region, at GVN’s Comments at 75.  

168 This matter have also been discussed in many instances in the GVN’s comment and in the above mentioned 
discussions on foreign direct investment.  

169 For further analysis on energy industry in Vietnam, please see the World Bank’s paper: Fueling Vietnam’s 
Development (1999) (available at http://www.worldbank.org.vn/data_pub/reports/Bank1/rep13/fu001.htm).  This 
paper provides a deep review of the energy sector in Vietnam, and demonstrates that the presence of FDI in the 
energy sector in Vietnam is significant. 

170 Kazakhstan Determination at 15.  
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instances that state control in these natural monopoly or strategic sectors are quite popular in 

market economies, including those for which NME status was recently revoked as well as those 

which were always treated as market economies.171  This is essentially what is happening in 

Vietnam, and is clearly misunderstood by Petitioners.172 

 Petitioners correctly point out that FIEs may not be listed on the stock market because 

they are established as limited liability companies, instead of stock-based companies.  The 

Government has already called for regulation allowing the transformation of these enterprises 

into stock-based companies, making it possible for those companies to be listed.173  But, for the 

time being, Vietnam is no different from many other developing countries whose stock markets 

are relatively undeveloped. 

 Developing countries face the often paradoxical situation of needing to raise capital and 

ensure stability.  Over the recent past, more and more developing markets have turned to stock 

markets as a tool for raising capital.  While FDI generally allows countries to develop beyond 

their savings, as we noted earlier, it can simultaneously expose a country’s macroeconomic 

framework to severe exogenous stocks.  This problem is exacerbated by a stock market.174  A 

developing country with a stock market needs to attract capital but it also needs to ensure that 

                                                     

171 GVN’s Comments at 77-81. 

172 Petitioners’ Comments at IV-6. 

173 IMF, Statistical Appendix at 34. 

174 Jason Gottlieb, Suite 101.com and Columbia Law Student, Launching the Phnom Phem Stock Exchange 4: 
Justifying Stock Markets (January 28, 2000) (“Gottlieb Justifying Stock Markets”) (available at 
http://www.suite101.com/article.cfm/politics_east_asia/30748). 
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this capital can be used effectively over time.  In other words, companies raising money through 

a stock market need to know that the money raised will stay in the market. 

 However, as the Asian financial crisis showed, this is not always the case.  The stock 

markets in Thailand, Hong Kong, Malaysia, and Indonesia dived quickly as investors pulled their 

money out of these economies at a rapid pace.175  In particular, an examination of Hong Kong’s 

experience provides a useful lesson about small stock markets.  At the onset of the crisis, Hong 

Kong was the second largest market in Asia, one that was widely acknowledged to operate on 

market principles.176  The Hong Kong dollar was pegged to the U.S. dollar and Hong Kong was 

not cash-strapped.177  Yet, the value of Hong Kong stock market dropped precipitously over a 

four-day period, losing approximately 23%.  The drop resulted from a variety of reasons 

including western hedge funds which possessed enormous stakes in the stock market and 

allowed them to “attack” the market by holding short positions and flooding the market with 

Hong Kong dollar by selling assets denominated in Hong Kong dollars.  In the aftermath of the 

stock market devaluation, the secretary general of the UNCTAD stated, 

in the absence of broad international consensus on how to curb 
volatile capital movements, a reasonable degree of flexibility for 
measures to deal with inward and outward capital movements 
remain essential for national authorities of developing countries.178 

                                                     

175  Martin Khor, director of the Third World Network, Hong Kong Crash: ‘Objective market forces’ at work?  
(available at http://www.twnside.org.sg/title/khor3-cn.htm). 

176  Id.   

177  Id. 

178  Id.  This experience was also mirrored in other countries like Thailand where some accused George Soros of 
massive speculation.  See also Gottlieb, Justifying Stock Markets at “Thailand.” 
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2. The presence of the private sector, including FIEs, in virtually all 
major economic sectors, creates strong market-based competition. 

 Petitioners’ allege that the presence of SOEs in many sectors and its majority share in 

certain natural monopoly sectors leads to an environment “virtually devoid of competition.”  The 

evidence proves otherwise. 

 As discussed above, the dominant and growing private sector in Vietnam places 

competitive pressure on non-monopoly SOEs that have no choice but to adjust to market forces.  

Whatever criticism Petitioners can level against Vietnam’s Party Congress pronouncements  or 

the slow pace of “privatization,” the data speaks for itself:  the growth of the private sector, with 

the help of foreign investment, is forcing all businesses -- including SOEs -- to respond to market 

influences.  Further, in those sectors where SOEs are required to compete with private 

enterprises (including FIEs) -- i.e., the majority of the sectors in which SOEs operate -- they by 

definition must operate in accordance with market principles.  As a result of sharp competition, 

many SOEs are operating at a loss.179 

 The competition faced by SOEs inevitably results in a reduction in the share SOEs 

represent of GDP in the industrial sector as well as in the economy in general, as discussed 

above.  Even in traditional state monopoly sectors such as banking, insurance, energy, 

telecommunication, infrastructure, oil and gas, SOEs are all subject to tremendous competition, 

especially from FDI.  Consider the list attached here at Exhibit 7, which provides a list of FDI 

projects in a wide variety of industries, including in those industries the Petitioners claims are 

monopolized by the state.  With the possible exception of the transportation industry, foreign 

                                                     

179 Petitioners also recognized that many SOEs are operating at a loss in its comment at IV-8. 
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investors have become important players, if not more important than SOEs, in most of the 

industries traditionally run by the state.  For example: 

• in the oil and gas industry, there are 28 FDI projects, with registered capital of US 
$3,176,049,881 including exploration, production, distribution and refinery, both 
upstream and downstream;  

• FDI in power generation and distribution includes 8 mega projects, with total 
investment of US $1,370,315,018;  

• in infrastructure development, FDI represents 15 projects, with registered capital 
of US $830,120,015; 

• in water production and supplies, FDI contributes at least 3 large scale projects, 
with total investments of US $330,125,000;  

• in port construction and operation, FDI represents at least 3 projects worth US 
$125,261,017; 

• for telecommunication services and equipment manufacturers, FDI represents no 
less than 19 projects with total investment of US $2,363400,448; 

• in mineral exploitations and production, other than oil and gas, including mainly 
coal, gold and various metals, FDI has 6 projects, representing US $339,137,021 
in registered capital;  

• for cement productions, there are no less than 5 FDI projects, representing US 
$1,385,260,000 in registered capital;  

• in construction of houses and apartments for lease or sale, there are 20 projects, 
representing in US $4,882,366,214 registered capital.   

For other industries in which Petitioners claim that SOEs are suppressing competition in the 

domestic market, Exhibit 7 shows: 

• for sugar production, there are at least 8 FDI projects in operations with total 
registered capital of US $449,721,000;  

• for textiles and garment industry, there are many, many FDI projects, 16 of which 
have more than USD 20 million in capital each, only these 16 projects alone 
comprise US $1,661,395,063 in registered capital;  
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• in manufacturing automobile, motorbikes, and sea vessels, there are also many 
FDI projects, 25 of which have USD 10 million or more invested, the total of 
which equals us $1,259,452,680 in registered capital.   

 Thus, it is obvious that strong competition exists in Vietnam in most economic sectors 

and therefore create market-based alternatives that subject SOEs to market forces.  Though the 

Government may maintain certain policies to ensure social and public interests in certain areas, 

the significant presence of foreign and multinational companies with strong bargaining powers 

subject v irtually all industries to market influence.  Indeed, the presence of FDI in strategic 

sectors where SOEs would normally hold a monopoly makes Vietnam’s case far stronger than 

that of Kazakhstan.  In Kazakhstan decision, the Department concluded that the p resence of FDI 

and private enterprises in the economy subject SOEs in major industries in Kazakhstan to market 

forces and provide market based alternatives to SOEs 180 -- though the level of FDI in 

Kazakhstan’s economy was far lower than in Vietnam today (cumulative FDI in Kazakhstan was 

only about USD 10.4 billion in 2000,181 compared to at least USD 17.9 billion in capital 

disbursement of FDI in Vietnam),182 and FDI in major industries in Vietnam, other than oil and 

gas, is much higher and widespread among industries compared with Kazakhstan.183  Thus, FDI 

in Vietnam provides a much higher level of competition than that offered by FDI in Kazakhstan 

at the time its economy was deemed market oriented. 

                                                     

180 Kazakhstan Determination at  14-15. 

181 See EBRD, Kazakhstan Investment Profile at 8 (found at Tab 4 of July 5, 2001 Submission of the Republic of 
Kazakhstan). 

182 Vietnam Country Commercial Guide at 92.   

183 EBRD, Kazakhstan Investment Profile at 8. 
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 In addition to FDI, SOEs are also subject to competition from foreign companies 

providing services, (e.g. construction and construction services, in the form of foreign 

contractors), or branch offices of foreign companies (e.g. in banking services, cigarette 

manufacturing and distribution), as well as products imported into Vietnam. 

 In sum, FIEs play an important role across most economic sectors, provide market-based 

alternatives to SOEs, and subject SOEs to competition. Thus, the existence of SOEs clearly does 

not prevent prices and costs from reflecting market forces .    

 The performance of the private sector, including FDI, proves not only the presence of 

market influences in Vietnam’s economy, but also that the Government’s reforms are having an 

obvious effect.  To suggest, as Petitioners do, that Vietnam’s reforms are “embedded in the 

expectation of continued government dominance” is to ignore the facts.  Without the reforms 

implemented since the initiation of doi moi, the private sector, including FDI, would never have 

reached the numbers apparent today, and would certainly never place competitive pressure on 

traditional state monopolies like those discussed above.  Petitioners’ citation to general 

Government rhetoric that has no basis in fact should simply be ignored. 

B. Land reforms in Vietnam have provided substantial private use of land 
including the rights to transfer and dispose the land  

 Vietnamese law essentially provides for a “bundle of rights” that arguably mirror western 

notions of property rights in which “land ownership is actually a complex set of relationships 



 

 - 58 - 
 

involving a sometimes bewildering assemblages of rights.”184  Vietnam’s land laws provide for 

the right to use, transfer, convey, lease, sublease land, use land as collateral for loans and other 

contractual obligations.185  Although the land is technic ally owned by the state, as is the case 

with Israel and Hong Kong, Vietnam’s land-use rights amount to a de facto private control of 

land such that they create a real market.  As we noted in our first submission, Vietnam’s 

continued efforts to strengthen its land-use right system has led to a noticeable growth in the real 

estate market. 

 While Petitioners do highlight some problems in Vietnam’s land-use right system, it is 

important to note that Petitioners do not dispute that land-rights are guaranteed.  Instead, they 

note that banks may only value land at 70% of appraised value, that the government may 

expropriate land, that a real-estate black market exists, and that the government restricts building 

on farm-land.186  However, these arguments all assume that a market already exists -- there is no 

need to appraise land if land cannot be bought or sold just as it cannot be appraised if there is not 

a market for land.  Similarly, Government expropriation necessarily means that individuals have 

property rights.  While massive expropriation would indeed render property rights, whether land-

use rights or not, meaningless, the U.S. Country Commercial Guide for Vietnam reported no 

instances of expropriation.187  Black markets only exist via distortions in the “official” market, 

                                                     

184  Iowa State University, Land Use Series: Rights in Property and Land-use Regulation: Tradition and Tensions in 
a Changing World at 1 (February 2001) (“Iowa State University Land Use Series”) (available at 
http://www.extension.iastate.edu/Publications/PM1868C.pdf). 

185  GVN Comments at 68-72. 

186  Petitioners’ Comments at IV-10 - IV-11. 

187  U.S. Commercial Service, Vietnam: Country Commercial Guide  at Ch. 7. (2002) (available at 
http://www.usatrade.gov/Website/CCG.nsf/CCGurl/CCG-VIETNAM2002-CH-7:-0067B8CE). 
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and restriction on building on farm land do not differ from zoning law restrictions here in the 

United States and other countries.188  Although zoning laws widely restrict building (most often 

restrict commercial development in residential zones), they are not considered to exclude 

markets.  Rather, zoning laws distort markets.  Thus, Petitioners are essentially arguing that 

Vietnam’s land-use right system has problems which distort the market. 

 Government regulation of property rights are widely thought of as necessary.  The United 

Nations policy on land states: 

Land...cannot be treated as an ordinary asset, controlled by 
individuals and subject to the pressures and inefficiencies of the 
market. Private land ownership is also a principal instrument of 
accumulation and concentration of wealth and therefore contributes 
to social injustice; if unchecked, it may become a major obstacle in 
the planning and implementation of development schemes. The 
provision of decent dwellings and healthy conditions for the people 
can only be achieved if land is used in the interests of society as a 
whole. Public control of land use is therefore indispensable...." 189  

The land use right regime in Vietnam is simply not an impediment to finding that Vietnam has a 
market economy. 

                                                     

188  Zoning laws are often cited as examples of police powers.  See Iowa State University, Land Use Series at 1.   

189  Sovereignty International Inc. The UN and Property Rights (citing the United Nations policy on land as 
established by the Conference on Human Settlements in Vancouver, B.C. in 1976)  (available at 
http://www.sovereignty.net/p/land/unproprts.htm).   
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V. FACTOR 5:  PRIVATE ENTERPRISE LARGELY CONTROLS ALLOCATION 
OF RESOURCES AND PRICE OR OUTPUT DECISIONS 

 Petitioners have misstated key facts in arguing that the Vietnamese Government directly 

and indirectly controls output and price, allocates commodit ies and resources, and thereby 

prevents prices from reflecting market-based demand and supply.  As discussed in our initial 

comments and here below, Vietnamese farmers, households, and enterprises enjoy independent 

decision-making powers for investment, input sourcing, output and pricing for all goods and 

service, without government interference.  The Government does not impose or enforce any 

output targets or allocations, rather it simply sets general goals to oversee the country’s 

economic development, which is necessary for mulating economic policies.  The scope and 

extent of government intervention in price setting is governed strictly by law and is neither 

exceptional in market economies nor in excess of the Department’s standards.  Vietnam has also 

implemented substantial banking reforms in both its legal regime and practice such that various 

foreign and private banks have been operating actively in competition with state-owned banks.  

All banks enjoy extensive business autonomy in allocating capital to the economy, while 

overseas financial lenders and domestic self-financing from savings also contribute to capital 

allocation but remain outside of the banking system.  Such level of banking reform in Vietnam 

clearly exceeds the Department’s standards.  As discussed in our initial comments and here 

below, these facts are clearly supported by both the law and factual information regarding 

Vietnam’s economic development, as officially recognized in Vietnam and acknowledged by 

highly respected independent international organizations such as the IMF and the World Bank. 

 Indeed, Vietnam’s economic efficiency is evidenced by the strong presence and high 

growth of FDI and the domestic private sector in Vietnam, the impressive growth of the 
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economy, and the economy’s high level of integration into the world market.  In theory and as 

recognized by the Department, such efficiency could not be achieved with the Government’s 

distortive control of prices and allocation of resources. 

A. The Government neither directly nor indirectly sets the price of most goods  

 Petitioners have misstated the facts in arguing that the Government imposes extensive 

price controls throughout the economy either by directly setting prices or through the dominant 

presence of SOEs in most economic s ectors.190  Petitioners also misinterpreted the Department’s 

standards in arguing that the Government’s intervention in setting prices of public services and 

natural monopolies is contrary to market economy principles.  Such policies, as noted by the 

Department, exist in most market economies.191   

1. Lack of direct control 

 The first action taken by the Government under the reform policy in 1986 was to abandon 

price setting and output allocations for most goods and services in the economy.192  The World 

Bank has also observed that since 1989, Vietnam effectively removed all forms of direct 

subsidization of production and price control.193  The Government’s Decree No. 137-HDBT 

introduced in 1992, which was recently codified and improved in the Ordinance on Price in 

2002, limits the Government’s control and intervention in pricing and reconfirms the autonomy 

                                                     

190  Petitioners’ Comments at V-3, V-4. 

191  See e.g., Kazakhstan Determination at 18; Russia Determination at 17.  

192   See GVN’s comment at 73-74. 

193  See Trade Policy Reform in East Asian Transition Economies, Table 5, at 18, available at 
http://econ.worldbank.org/files/1393_wps2535.pdf. 
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of entrepreneurs in setting their prices.  Private control of prices also has been protected as part 

of the constitutional right to business autonomy and profitability, as well as laws governing the 

right to do business for profit by individuals, households, private domestic enterprises, and 

FIEs.194 

 Under this legal regime, the Government generally is not allowed to set or control prices 

of goods and services.  The limited exceptions include the price of public goods and services 

(e.g., health care, land rent, education), products and services of natural monopolies, and 

temporary measures, to setting prices to achieve price stabilization for commodities that are 

essential to the economy, when there is an accidental distortion of prices.195  When the 

Government is permitted to set or control prices, the Government is required to balance the 

interests of consumers, the enterprises providing these goods and services, and the  national 

interests, taking into account costs involved, demand, supply, Vietnam dong purchasing parity, 

domestic and international market prices, and any objectives for macroeconomic -social 

development.196 

 The Ordinance has effectively codified the Government’s method of compromising 

different interests in determining the prices of certain natural monopoly goods and services.  For 

                                                     

194  Constitution 1992 (as amended in 2002), Articles 16 and 21. 

195  Decree 137/HDBT on Price at Art. 1-3 (Apr. 27, 1992); Ordinance of Price at Art. 6-7 (Apr. 26, 2002).  The 
Government is also permitted to interfere in prices set by entrepreneurs, but only in limited circumstances:  (i) to 
prevent monopoly pricing due to collusion or abuse of market power and (ii) to fight against dumping.  See Decree 
137/HDBT on Price at Art. 1-3 (Apr. 27, 1992); Ordinance of Price at Art. 30-31 (Apr. 26, 2002).  Such intervention 
may be found under antitrust law or legal regimes on monopoly or competition in most market economies, including 
the United States (as evidenced by this very case). 

196  See Ordinance of Price at Article 2, 5, 8. 
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example, since August 2001, negotiated contractual prices on electricity for industrial and 

commercial uses are now permitted.  Under Decree 45/2001/ND-CP dated August 2, 2001, 

independent electricity providers are permitted to negotiate with industrial and commercial 

customers for the price of electricity.197  The Government’s intervention only exists as to 

electricity provided to the public through the national electricity system or where the parties 

could not reach an agreement.198 

 Petitioners’ analysis of the Ordinance on Price is misleading or misinterprets the legal 

regime of Vietnam, exaggerating the practical effect of certain measures.199  Under the 

Ordinance, the Government may introduce certain temporary measures for stabilization of 

market prices only when exceptional speculation may threaten the public or the economy.  The 

Government is permitted to chose among a number of me asures, including purchasing or selling 

of national reserves (mostly applied for rice and other grains), providing price subsidies, 

intervening in supply and demand in the domestic and international markets, and setting 

minimum and/or maximum prices.  The Government, however, may exercise that right in limited 

exceptional circumstances and only on a temporary basis.   

 The Government’s intervention for the purpose of stabilizing prices for essential 

commodities is not exceptional in market economies.  The measures permitted by the Ordinance 

on Price are also widely applied by market economies.  For example, the United States may sell 

                                                     

197  Decree 45/2001/ND-CP dated August 2, 2001 on Electricity Activities and Electricity Usage, Article 38.  

198  See Id.  For further discussion on electricity price, please see the World Bank report:  Fueling Vietnam’s 
Development available at http://www.worldbank.org.vn/data_pub/reports/Bank1/Rep13/fu2001.htm, and its updated 
reports available at www.worldbank.vn. 

199  Petitioners’ Comments at V-5.  
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and buy oil for or from its national reserves for the purpose of reducing oil price pressure.  

Various market economies have also been found to provide or apply safeguard measures to 

protect their local industries from injury due to unfair international trade practices or to pursue 

certain vital economic strategies.  For example, the European Union’s heavy subsidies and 

prohibitively high tariffs result in artificially high prices for agricultural products including, 

among others, sugar.200  The laws of Kazakhstan and Russia both grant similar rights to the 

governments to intervene in setting the price for essential commodities.201 

 Petitioners’ argument that the Ministry of Trade plans to coordinate with other ministries 

and agencies to examine the costs of exported goods so that it may properly exempt quota fees or 

customs fees is completely irrelevant in this matter as this practice serves simply to reduce 

administrative costs for these goods and, therefore, has nothing to do with Government control 

over pricing. 

 Petitioners have introduced misleading statements as to the right of the Vietnamese 

Government to set prices for public goods including land, water surfaces and important natural 

resources, state assets, and monopoly goods and services.  As discussed in our initial comments 

and in the above discussion on the ownership of land, water, and important mineral resources,202 

                                                     

200  See “Europe rejects sugar ‘exclusion charge” (august 22, 2002).   In this article see Phil Bloomer, “the Sugar 
regime is a clear example of European’s blatant hypocrisy in dealing with developing countries,” available at 
http://news.bbc.co.uk/2/hi/sci/tech/2210085.stm. 

201  Kazakhstan Determination at 16 (Kazakhstan’s government reserved the rights to re-impose import restrictions); 
see Russia Determination, Rebuttal Brief by Respondents at 126 (Feb. 7, 2002).  

202  See GVN’s Comments at 77-80.  The price for land, natural resources or state assets are set by the Government 
at the time they are leased or sold to individuals or organizations or for the purpose of determining taxes.  The 
transactional prices of the items, for example land use rights transferred between individuals and organizations is 
subject to the market, e.g. real estate market.  See, for example, Decree 81/2001/ND-CP of the Government, prices 
for residential houses including underlying land use rights are agreed upon by the parties (Article 10).  



 

 - 65 - 
 

the scope and extent of the Government’s control clearly do not exceed the Department’s 

standards.203 

 Petitioners also misstate the facts in arguing that prices of some commodities are directly 

set by the Vietnamese Government.204   For example, Petitioners reported that the Government 

Pricing Committee (“GPC”) directly sets prices for cement, sugar and fertilizers.205  Petitioners’ 

source neither mentions the GPC nor the Government’s price controls.206  Rather it mentions the 

high production costs of domestically -produced cement, sugar and fertilizers as compared to 

import prices to support its position that Vietnam’s economic policies should not support and 

protect domestic industries that do not have international comparative advantages due to its poor 

technology and managerial skills.207  Whether the information in this article is correct or not 

(which we doubt),208 and while Vietnam’s various policies are the subject of legitimate debate, 

                                                     

203  Id. 

204  Petitioners’ Comments, at V-3.  

205  Id.  The Government Pricing Committee functions as the Government’s arm to govern prices when authorized, 
to formulate pricing policy, and to monitor the market by reporting and gathering statistics on market prices.  See 
Decree No. 01/CP (Jan. 5, 1993) on duties, powers and organizational structures of the Government Pricing 
Committee. 

206  Petitioners’ Exhibit 5-1. 

207  Id. 

208  Many articles on which petitioners heavily relied contain inaccurate and confusing information, and most of the 
time, the conclusions therein do not have any supporting facts.  For example, in Exhibit 5-1, the article “Vietnam 
New Brief, Miscellaneous: Old Way of Thinking still Depresses Economy” contained a statement that “ the 
Government annually sets production targets for all industries, which are usually met.”  This is clearly untrue given 
the strong presence of FDI and domestic private companies in most of the industries.  Another article, “Reality and 
Solution,” reported various inaccurate facts.  For example, Government decrees were reported as the highest level of 
documents governing state corporations, while these corporations and other state-owned enterprises are subject to 
the Law on State Owned Enterprises.  In addition, production and distribution of cigarettes and port construction are 
reported as absolute state monopoly despite the strong presence of foreign investors in those sectors.  World leading 
tobacco companies, such as Philip Morris and British American Tobacco, have branches and joint ventures for 
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the high production costs of those products in no way support Petitioners’ argument that the 

Government directly controls the price of these products.  Indeed, competition from low priced 

imported products mentioned in this article clearly evidences the contrary, i.e., the Government 

does not set the prices of these products.  These prices, are, in fact, dictated by market forces due 

to domestic competition and world market prices.209 

 Finally, though dual pricing for FIE still exists for electricity and telecommunications 

services, the Government has made a specific commitment with the IMF to phase out most dual 

pricing policies by 2003 with the remaining (i.e., electricity) to be removed by 2004.210  Dual 

pricing may remain as between utility prices charged to public activities and those to production 

and commercial activities.  But this practice is popular in market economies.  For example, as 

discussed in our initial comments, electricity is often priced differently for consumption, 

production, and commercial activities in Japan, South Korea and many other market 

economies.211  Yet, in Vietnam, as FIEs have the option of obtaining contractual prices for 

electricity as discussed above, the pricing policies are less likely to impact their operations. 

2. Lack of Indirect Control  

 With respect to the Government’s allegedly indirect control through SOEs, petitioners’ 

argument cannot survive the fact that FDI and the domestic private sector compete sharply with 

                                                                                                                                                                        

distribution and produc tion of cigarettes in  Vietnam.  Similarly, foreign investors are also involved in building and 
operating commercial ports in Vietnam.  (See the List of Selected Major FDI Projects attached hereto as Exhibit 7.) 

209 See detailed discussion in Factor IV and Factor VI of this Comment. 

210  IMF Second Review at 17. 

211  See GVN’s Comments at 75.  See also discussions on price control in India in the WTO, Report by the 
Secretariat:  Trade Policy Review of India, WT/TPR/S/100 (May 22, 2002). 
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SOEs in providing most goods and services in Vietnam, 212 where, as noted by the Department, 

FIEs and domestic private enterprises are entirely driven by market forces.  As discussed above, 

SOEs operate based on market forces due in part to the strong presence of FDI and domestic 

private sectors.  On the other hand, as discussed below in factor VI, due to Vietnam’s integration 

into the ASEAN market and the world market in general, substantial portions of the products 

Vietnam trades are subject to prevailing global prices.  The low tariffs under AFTA that are 

mostly in place at present also subject most domestic goods to direct competition from freely 

priced imports, especially from ASEAN countries.213 

 As shown in the list of selected major FDI projects, FDI has a strong presence in virtually 

all economic sectors, including those specifically noted by Petitioners as under SOE 

monopolization or domination.  As explained above in the context of Factor 4, SOEs, FIEs, and 

domestic private enterprises in these sectors are competing with one another under market forces 

and, therefore, their prices and output are dictated by the market.  Indeed, contrary to Petitioners’ 

misleading argument, the IMF observed, for example, that “SOEs in textile and footwear sectors 

are already facing increased competition from China and private domestic firms that have been 

forming joint ventures with foreign partners.  The further opening up of the economy combined 

with other ongoing trade reforms [i.e. the removal of quantity restrictions] is bound to increase 

competition and restructuring of the SOE sector.”214  At the same time, Vietnam’s openness to 

                                                     

212  As discussed in the Government’s comments at 52-56 and in section IV above, FDI and the private domestic 
sector provide goods and services in virtually all sectors of the economy.  See also the list of selected Major FDI 
projects in Vietnam, Exhibit 7. 

213   The openness in trade and investments in Vietnam has been discussed in Factor 4 and Factor 6 in GVN’s 
comment and in the rebuttal comment. 

214   IMF Statistical Appendix at 42. 
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international trade also subjects domestic market to the international market and, eventually lets 

the world price dictate domestic prices.  As observed by the World Bank, for example, world 

commodity prices have substantially dictated domestic prices of agricultural products.215 

B. Vietnam Has a Market-Based Banking System, Due in Part to Major 
Banking Reforms  

As discussed in the Government’s initial comments, Vietnam has undertaken major 

banking reforms since 1990 by removing government control over the banking system and 

permitting the development of a significant and strong private banking sector.  While banking 

reform is progressing and banking operations are generally subject to strong competition, other 

financing options are available, including through FDI, domestic self-finance, overseas 

commercial lending, official development aid, and other official financing under strict conditions 

and monitoring from foreign and international organizations.  Together, the variety of financing 

options demonstrates that the banking sector and the allocation of capital/credit to the economy 

are no longer controlled by the Government, but rather are driven by commercial motives and 

market forces.  

As discussed below, Petitioners have misstated or misunderstood the key facts 

concerning the banking structure in Vietnam or relied on simple statements without factual 

support in arguing that the Vietnamese Government, through the banking system, controls capital 

allocation throughout the economy.216  This allegation is simply untrue and unfounded.  The 

                                                     

215   See World Bank:  Vietnam Economic Development, at 26.  The World Bank reported that the fluctuation of the 
global price of rice impacts farmers and households in Vietnam.  It addressed the lack of Government support to 
farmers and farm products to mitigate the impact on poor farmers in Vietnam.  

216 Petitioners’ Comments at V-7 to V-9. 
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Government’s policy is to develop a strong, healthy, market-based banking sector in which 

domestic banks compete with foreign banks to achieve the international level of banking 

activities and to provide local and foreign entrepreneurs with diversified resources. 

First, Petitioners claim incorrectly that the State Bank of Vietnam (“SBV”) has instituted 

controls throughout the economy via its mandate to manage the state budget and the state reserve 

and to supply capital to the Vietnamese economy.217  The article on which Petitioners rely states 

clearly that Vietnam has reformed its banking system and has established a two -level system by 

which the SBV functions as a central bank and does not manage commercial banks or 

commercial activities.218  Moreover, the SBV neither manages the state budget nor provides 

direct lending to the economy.219 

As discussed in the Government’s initial comments, the separation of the SBV from the 

Government and the separation of commercial banks from direct management of the SVB were 

implemented through a series of laws, including the Ordinance on the State Bank of Vietnam 

(1990) and the Ordinance on Banks, Credit Institutions and Financial Companies (1990), which 

have been codified respectively in the Law on State Bank of Vietnam (1997) and the Law on 

Credit Institutions (1997).  The Department has specifically recognized that separation of the 

Government and banking oversight creates a legal frame work to ensure the removal of the 

                                                     

217 Petitioners’ Comments at V-7 

218 “Set for Big Overhaul” Saigon Times Magazine (attached as Exhibit 5-1 of petitioners’ comments). 

219 See Law on the State Bank of Vietnam at Art. 1-5, Ch. II (1997).  The Ministry of Finance and the State Treasury 
are responsible for the state budget.  
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government control over the banking sector.220  Indeed, the SBV functions much like central 

banks in other market economies.  

At the same time, foreign banks and financial institutions have also been permitted in 

Vietnam.  As also recognized by the Petitioners, the banking sector of Vietnam includes many 

foreign banks, including 4 joint venture banks, 30 foreign bank branches (or at least 27 foreign 

bank branches as cited by the Petitioners), 53 foreign bank representative offices, 6 state-owned 

commercial banks (SOCBs), and 34 joint stock banks (JSBs).221  The strong presence of foreign 

bank branches (wholly-owned subsidiaries of parent foreign banks) and numerous JSBs 

undoubtedly creates market-based competition in banking activities.  Contrary to Petitioners’ 

argument that the Government limits foreign involvement in the banking sector,222 foreign 

participation in Vietnam compares favorably to the banking sector in Kazakhstan at the time its 

NME status was revoked, where foreign bank branches were not permitted and only 16 banks 

had foreign participation223 and in Russia where  the banking sector is still not open to 

foreigners.224 

Petitioners also misstated numerous facts or quoted outdated facts about the banking 

sector and activities in Vietnam.  For example, Petitioners claim that the SBV sets a 

                                                     

220 See Russia Determination at 17; Kazakhstan Determination at 17.  

221 Petitioners’ Comment at V-9. 

222 Id. 

223 Kazakhstan Determination at 19.  

224 See Russia’ WTO accession:  current state of negotiation, and forecasts of the effects prepared by the Centre for 
Economic and Financial Research, Moscow, Russia on Russia’s WTO negotiation, available at 
www.efir.org/papers/ccfwp16.pdf . 
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“fundamental rate” for all loans and therefore prevents banks from making loans based on the 

market.  Yet, the IMF, in reviewing Vietnam’s banking reforms, has noted that the financial 

sector in Vietnam offers the private sector “access to credit under market-related interests 

rates.”225   The IMF also specifically noted that interest caps have been “wholly or partially” 

lifted.  The last interest cap on Vietnam dong was lifted on June 1, 2002, following the removal 

of caps for foreign loans in June 2001.  And, even earlier, in 2000, controls over margins above 

base lending rates were removed, giving banks “adequate flexibility” to price risks and thereby 

offering private corporate enterprises better access to credit.226 At present, banks are free to set 

interest rates on both VND and USD, fo r deposits and loans.227  Indeed, limitations on interest 

charged by banks are quite popular in market economies,228 and yet, it does not prevent banks in 

those countries from lending on market terms.  Thus, Petitioners’ argument that it is not possible 

for banks in Vietnam to allocate capital resources according to market forces where there are 

certain limitations on interest rates is clearly unfounded.   

Petitioners also try to associate the Government, SBV and SOCBs together as dominating 

the allocation of capital to the economy by distorting capital costs and restricting capital 

available to the private sector.  By so doing, Petitioners misrepresent the allocation of capital to 

                                                     

225 IMF, Selected Issues and Statistical Appendix  at 33. 

226 Id.   

227 See GVN’s Comments at 84. 

228 For example, in many U.S. states, such as Pennsylvania, the Government still maintains certain limitation on 
interest charged to bank lending.  See Pennsylvania Credit Union League:  Lending compliance, available at 
http://www.pacul.org/icomply/lending/ratesnfees.htm. 
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the economy generally and by the banking sector specifically.229  First, while it is true that non-

SOCBs’ credit to the economy fell from 32.1 percent in 1999 to 26.7 percent in 2000,230 the 

share of credit received by the non-state sector increased from 50 percent in 1999 to 55 percent 

in 2000. 231  Indeed, SOCB lending to the private sector is increasing relative to lending extended 

by non-SOCBs with about 40 percent of SOCBs’ outstanding loans being extended to non-

SOEs.232  Therefore, Petitioner’s statement that SOCBs are reluctant to extend loans to the 

private sector is just false.233  

 

 

 

 

                                                     

229 Petitioners’ comments at V-7. 

230 See IMF Statistic Appendix at 74. The IMF explained that lower growth rate of non-state bank credits were due 
to tighter credit risk management which, however, will help to make more effective banking reform and more credit 
available at lower interest rates.  See also IMF Statistic Appendix at 33.  

231 Id. 

232 See IMF Statistic Appendix (2002) at 33 (footnote 21). 

233 Petitioner’s comments at V-7.  Even if SOCBs are involved with policy loans, it is not an exceptional practice 
even in market economies which have been extensively targetted by the US countervailing duty law.  Moreover, 
since mid-1999, the Government has implemented a comprehensive plan for banking reform under which loans 
extended to SOEs will be restrained and subject to strict monitoring (including ceiling cap), SOCBs, as well as 
private domestic banks are also subject to strict monitoring, including international audit and re -structuring plans 
closely monitored by the IMF.   See Vietnam’s Second Review 2002, at 8 and 13.  This program is aiming to 
improve Vietnam’s banking system.  Indeed, it is commonly known that many market economies such as Korea’s 
and Thailand’s banking sector had a very similar experiences with the IMF right after their financial crises.  
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Moreover, while Petitioners try to portray the Government’s policy as tightening the 

control of the banking sector as well as restraining bank credits to the private sector, the fact is 

that, since mid-1999, bank credits extended to the private sector have grown substantially, 

leaping by 47 percent from 1999 to 2000 and by 40.5 percent from 2000 to 2001, while credits 

extended to SOEs grew at a slower rate, by 28 percent and 17 percent during the same periods.234  

Petitioners also do not take into account the allocation of capital through forms other than bank 

credit.  Consider, for instance, the strong inflow of FDI which until May 2001 had reached a 

cumulative US 17.9 billion, out of a total FDI commitment of about US 37 billion.235  In 

addition, the increase of the private corporate sector that uses self-financing-- representing total 

investment of 6 percent of GDP in 2001236 -- gives a more comprehensive picture of capital 

allocation in the economy.  In addition, like in many other countries where the banking system is 

still infant, Vietnam has a large amount of capital outside of the banking system.  Just as an 

example, the dong liquidity volume alone is almost equal to the volume of credit to the 

                                                     

234 See IMF Statistic Appendix (2002) at 74.  See also IMF Second Review (July 2002) at 8. 

235 Vietnam County Commercial Guide, at 52. 

236  World Bank:  Vietnam Economic Development at 40. 
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economy.237  Thus, contrary to Petitioners’ argument, it is clear that the allocation of capital in 

Vietnam is largely influenced by market forces. 

The Department made clear that FDI in Kazakhstan -- which was only about USD 10.356 

million -- sufficiently compensated the small role of bank financing especially for the private 

sector.238  Clearly FDI in Vietnam as a source of capital is more than sufficient to make up the 

shortage of capital from banks, if any. 

In addition, Petitioners incorrectly interpret certain restrictions applied to onshore 

transactions in foreign currencies among foreign enterprises as a measure imposed by the 

Vietnamese Government to limit the development of foreign banks in Vietnam. 239  In fact, this 

type of limitation is very popular in market economies, and has nothing to do with the 

Government’s restriction of foreign participation in the banking sector.  Rather it is generally 

regarded as a measure to strengthen the independence of local currencies and reduce the 

dollarization outside of the banking system, which would be advisable given the IMF’s goals of 

limiting the high cost of dollarization in Vietnam. 240 As discussed in the GVN’s initial comments 

on the convertibility of the VND, Vietnam allows domestic companies to borrow loans in foreign 

                                                     

237   See IMF Second Review at 35.  Many researchers also suggest that there are a large amount of USD outside of 
the banking system as transfer from Vietnamese overseas.  

238   Kazakhstan Determination at 19.  See EBRD, “Kazakhstan Investment Profile”, at 8.  

239 Petitioners’ comment at V-9. 

240 IMF Selected Issues and Statistic Appendix.   
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currencies from banks operating in Vietnam and offshore lenders, and make payments in the 

same currencies.241   

Petitioners also claim that foreign banks and foreign-invested banks extended a large 

portion of loans to SOEs and FDI instead of domestic private companies due to their lack of 

credit history and accountability.  These banks therefore “indirectly play a role in the Vietnamese 

government’s continuing ability to control capital allocation.”  This is clearly unfounded and, in 

any event, contrary to the Department’s analysis.242  In Vietnam’s case, these banks make 

rational market-oriented lending decisions, taking into account such risks as the lack of 

collateral.  The IMF independently identified the private sector’s lack of collateral in the form of 

land use rights as one of the reasons preventing access to bank loans.243  Thus, the fact that not 

only SOCBs but also foreign banks did not extend a large portion of loans to the private sector 

due to adverse risks evidences that at least private banks in Vietnam made lending decisions 

independent from the Government’s influence.   

The GVN fully acknowledges the weaknesses in Vietnam’s banking system.  Like any 

developing country, this sector needs to be strengthened to facilitate economic growth.  But, the 

existence of such weaknesses alone does not support the argument that the Government controls 

the allocation of capital in the economy.  In the Russia determination, the Department concluded 

                                                     

241 GVN’s Comments at  87-88.  See also Pecree 63/1998/ND-CP of the Government on Foreign Exchange Control, 
(amended in 200), Article 5. 

242 Kazakhstan Determination at 20.  In that case, the Department concluded that commercial banks behave as 
financial intermediaries where large banks concentrated the allocation of loans to blue chip customers at the expense 
of riskier endeavors.  

243 IMF, Statistical Appendix  at 33.  
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that the Russian Government did not control the allocation of capital despite the fact that the 

banking sector experienced a crisis at least twice in its ten-year life.244  Specifically, the 

Department noted that the problem with the Russian banking sector is not relevant to the issue of 

the extent of government control over credit allocation where there was significant self -financed 

investment.245  Similarly, the Department concluded that despite the low level of development of 

the banking system in Kazakhstan and its relative inactive role in private investment, Kazakhstan 

banks were not controlled by the Government and its economic development was largely 

supported by FDI.246  While the Vietnamese banking sector may suffer certain problems similar 

to those in Kazakhstan and Russia, the existence of self-financing and the strong presence of 

foreign and private domestic bank competition favoring marked-based lending behavior of 

Vietnamese bankers coupled with the current banking reform progress clearly support the fact 

that the allocation of capital to the economy is not controlled by the Government.  

C. The Government Does Not Restrict Production Output 

 Petitioners utterly fail to make out a claim that production output is controlled by the 

Government in Vietnam.  As with price controls, their arguments focus on the targets SOEs must 

try to meet, but SOEs are not as significant as Petitioners claim, nor are they predominantly 

monopoly run.  Therefore the extent of such control is indirect at best, and even then has little 

impact on the economy as a whole, particularly given that most SOEs must compete against 

domestic private enterprises and FDI that are not subject to such controls. 

                                                     

244 Russian Determination at 18-19 

245 Id.  

246 Kazakhstan Determination at 19.  
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In addition, by relying on several quotes taken from newspapers articles without 

supporting facts and with outdated information, petitioners have made extensive misstatements 

in arguing that the Government of Vietnam controls output through SOE activities, quota 

systems, and strict production targets for the economy.247 

The facts clearly show that the Government allows and encourages the private sector, 

including FDI, to increase the export volume in all commodities including strategic goods such 

as rice, coffee, and other agricultural products.248  These policies resulted in a substantial 

increase in productive output.  In 2001, overall industrial GDP increased by about 7.2 percent the 

domestic private sector output grew by 20 percent while FDI and SOE industrial output grew by 

12 percent).249  The World Bank’s analysis of Vietnam’s GDP growth in 2001 pointed out that 

growth in production and import of various goods, including consumer goods and materials for 

construction, are due to “rising consumer affluence and increasing demand from new business”, 

not the Government’s actions or influences over production or output decisions.250 

Petitioners’ argument that local governments maintain monopoly power in, for example, 

the beer and rice sectors,251 is clearly untrue.  International companies have invested tens of 

                                                     

247 Petitioners’ Comments at V-10-11.   

248 See World Bank: Vietnam Economic Monitor, Appendix 1, Box 4-5.  The World Bank has noted a number of 
Government actions taken during 1998-2002 for the purpose of facilitating international trade and private sector 
development, among others, (i)  abolishing licensing requirements for domestic private enterprises involved in cross 
border trade (1998), (ii) permitting FIEs to be involved in exporting coffee, mineral, textiles and rice (1999-2001), 
and (iii) removing quantity restrictions on imports of most of goods.   

249 Id. at 5 

250 Id. at 7. 

251 Petitioners’ Comment at V-10-11.   
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millions of U.S. dollars into the production in Vietnam of world brand names such as Heineken, 

San-Miguel, and Fosters, which are now distributing their products  throughout the country.252 As 

for rice, the World Bank has observed that since 1998, FIEs have been allowed to purchase rice 

directly from farmers for export.253  This is also supported by the UNDP’s observation that 

internal trade in rice has been liberalized in Vietnam since the late 1980s.254 

In making its argument on the Government’s control of private business through limiting 

output, Petitioners mischaracterize the news article on which they rely.255  The article discussed 

the Government’s policy for allocating of textile quotas imposed by importing countries on 

exports from Vietnam (e.g. EU), which is common in many countries whose exports are faced 

with such trade restrictions in other countries.  Furthermore, the article actually summarized the 

Government’s Decision on its five-year trade reform policy -- i.e. Decision 46/2001, April 4, 

2001 -- which was praised by the World Bank as it enables longer term planning among traders 

based on predictable Government policy.256   As noted by a Trade Minister Vu Khoan at the time 

(now the Vice Prime Minister), this Decision was a positive step to enhance domestic firms’ 

preparation for regional and international trade integration.257 As mentioned in our discussion 

                                                     

252 See the List of Selected Major FDI Projects, attached as Exhibit 7. 

253 World Bank: Vietnam Economic Monitor, Appendix 1, Box 4.  

254 See United Nation Development Program (“UDNP”), Vietnam’s Reform Experiences: The Quest for Stability 
during Transition, at 8. 

255 Petitioners’ Comment at V-11.  Petitioners cited to the Article: “Vietnam Government Release 5 year Trade 
Policy Plan for the 1st time,” Asia Pulse, May 24, 2001, Petitioners’ Comments Exhibit 5-1. 

256 See World Bank: Vietnam Economic Monitor, Appendix 1, Box 4, making a compliment on Decision 46/2001 
dated April 4, 2001 of the Government. 

257 “Vietnam Government Release 5 year Trade Policy Plan for the 1 st time,” Asia Pulse, May 24, 2001, Petitioners’ 
comment Exhibit 5-1. 
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below, trade reforms have been significantly implemented and the quantity restrictions on 

imports mentioned in the article have been mostly lifted, leaving the total items subject to that 

restriction at only two items by the end of this year.258 

Petitioners has also made misleading arguments as to the targets set by the Government 

in consultation with the Party.259  Indeed, the Party’s influence as to Government’s policy is not 

unusual because governments policies in many market economies, including the United States, 

are usually influenced by the party dominating the government.  Most countries make projects or 

targets for economic development, usually measured by GDP.  The World Bank and the IMF 

also frequently announce their estimation of economic development to be achieved in the 

countries they follow and encourage the Governments to adopt policies to achieve these targets.  

Contrary to Petitioners’ argument, the Government’s plans to contract out to farmers and 

households producing coffee is not for the purpose of controlling coffee output,260 but rather for 

the purpose of hedging risks that are suffered by small farming and household businesses due to 

the volatility in the world market.  Such policies include securing future prices based on 

contracts for coffee growers, something done in the United States through the CFTC.  This is one 

of the methods suggested by international consultants, including experts from the World Bank, 

for reducing the risk suffered by farmers.261  In the same way, the information cited by 

                                                     

258 See IMF Second Review at 10. 

259 Petitioners’ Comment at V-11-12 

260 Id. 

261 See Vietnam: Agricultural Price Risk Management at 57.  This paper discussed risks managements for 
agriculture products in Vietnam, including peppers, rubber and coffee. In various instances, this paper reported that 
prices and production output are on the hand of growers, private companies involved in processing and trading, 
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petitioners in fact indicated that VICOFA (the Vietnam Coffee Association) tried to lobby the 

Government to increase its control of coffee exports.262 

The Government’s policy to encourage plantation of unused land or usage of unused 

water surface, as cited by Petitioners,263 is meant to support a different policy, -- to maximize the 

use of land and water surface for plantation of agricultural commodities, which is mostly 

unrelated to the control of output or allocation of resources.  Even if the Government may use 

certain policies such as subsidies to support agricultural products, these policies should be 

viewed as supporting social objectives and strategic economic development policy, i.e. to reduce 

poverty in rural areas by encouraging plantation and production of agricultural commodities.  

Any such measures instituted by the Government of Vietnam with respect to several agriculture 

commodities, -- e.g. peppers and coffee, which were recently subjected to recent price declines -- 

should be view as temporary measures that help farmers and producers against serious  impact 

during a recession.  The United States recently implemented similar measures to help its farmers.  

Indeed, such agricultural subsidies are common throughout the world, and subject to constant 

debate among Members to the WTO. 

 

                                                                                                                                                                        

including FIEs as well as SOEs. available at http://www.itf-
commrisk.org/documents/documents_database/vietnam.pdf. 

262 See Petitioners’ Comments at V-12 and Exhibit 5-1. 

263 Id. 
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VI. FACTOR 6:  OTHER FACTORS 

A. With Support from the Communist Party, Vietnam Has Expressed a Strong 
Commitment to a Market Economy and International Integration 

 As set forth in the Introduction above, the Communist Party of Vietnam has taken an 

active role in the development of a market-based economy in Vietnam.  Leadership of the 

Communist Party does not prevent a country from having a market economy where its economy 

meets the statutory threshold standards.  Petitioners prefer to equate political regimes with 

economic status, turning the presumption of market economy status on its head when a 

communist country is considered.  Yet, in accordance with the most-favored-nation principle, 

with which the President has agreed since 1994 and recently reconfirmed under the US-VN BTA 

and Jackson-Vanik waiver, Vietnam’s economy must be subject to the same analytical standards 

as applied to other economies, including those for whom NME status was recently revoked by 

the Department.  The Department cannot legally short -circuit the required statutory analysis 

simply because Vietnam’s main political party is communist.  The Department must consider a 

country’s economic status based solely on economic criteria as specified under U.S. law without 

regard to the political party in power.264  Indeed, countries are found to have market economies 

despite differences in their political regimes or political parties.265   

 As discussed above and in the Government of Vietnam’s initial submission, the 

Government has expressed a strong commitment to and has pursued consistently a market 

                                                     

264 Petitioners cite Slovakia’s and Hungary’s NME determinations as evidence of the importance of the political 
regime.  See Petitioners’ Comments at VI -2.  Yet , even these excerpts demonstrate that politics can influence 
(“deepen,” “bolster,” “revitalize[],” or “reinforce[]”) economic progress, but a country’s status is by no means 
determined by the political party in power.  See Slovak Determination at 13-14; Hungary Determination at 17. 

265 For example, France has an active communist political party, but has never been considered to be non-market. 
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economy.  Since 1986, Vietnam has opened its door to the international community, encouraging 

close relations with every nation, east or west, regardless of political and cultural differences.  

Vietnam is a member of numerous bilateral and multilateral treaties and international 

conventions for investment, trade, taxation, environmental and wildlife protection, and other 

international economic and non-economic functions.266  It has developed long-term and mutually 

beneficial relationships and enjoyed MFN status with most of the countries in the world.267  

Vietnam is in good standing with the United Nations, IMF and ILO and is prepared to join the 

WTO no later than 2004.  Vietnam’s commitment to international cooperation is evidenced by 

the fact that it is now home to not only foreign investors and international corporations, but also 

international associations and non-governmental and international organizations operating in 

various fields of activities, such as supporting political philosophy, social and environmental 

protection, humanitarian and religion.268 

 Like other countries in the world, Vietnam’s Constitution praises the power of the people 

and the rule of law, encourages wealth creation, respects and protects basic rights of its citizens 

as well as foreigners (including rights to private ownership, freedom of business, freedom of 

association and religion), and guarantees rights of workers to form trade unions and to 

collectively bargain.269  Indeed, the Communist Party has supported conversion to a market 

economy in general and the development of FDI and the private sector specifically.  The “doi 

                                                     

266 See Vietnam Country Commercial Guide FY 2002, at 68-69.  See also IMF, Selected Issues and Statistic 
Appendix at 39. 

267Id.  Vietnam has enjoyed MFN status under its bilateral and multilateral Agreements on Investment and Trade.  

268 See the List of NGOs in Vietnam, available at www.vietgate.net/community/nonprofit. 

269 The Constitution of Vietnam (1992 as amended in 2002), Articles15-26. 
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moi” or renovation policy was initiated by the Communist Party under its 6 th Congress in 1986.  

Contrary to Petitioners’ allegation that Vietnam was forced by the World Bank and IMF to 

pursue economic and institutional renovation, the UNDP once recognized that “in the 

Vietnamese case, the key policies leading to success were conceived in the country and 

implemented within a particular national context” with a limited support and advice from “a few 

bilateral donors and the UN agencies.”270  Also, the World Bank has recognized the Communist 

Party’s support of the international integration of Vietnam’s economy as well as the 

implementation of its commitments under the US-VN BTA.271  The Communist Party has also 

issued Resolution No. 07-MG/TW dated November 27, 2001 on international economic 

integration, which confirmed the Party’s supports to the international economic integration and 

suggests actions and policies that should be taken by the Government in this process.  The 

Government has also announced an Action Plan for the implementation of Vietnam’s obligations 

and commitments under the US-VN BTA.272 

 In consideration of a country’s market economy status, the Department has taken into 

account international integration in trade and investment, which helps to eliminate trade and 

price distortions.  Yet, a country’s political regime, or the philosophy of the leading party of that 

country, has never been dispositive of the economic orientation of a country’s market.  Indeed, 

most countries in the world now have market economies despite huge differences in their 

political regimes.  (Consider, for instance, dictatorships like Saudi Arabia or nominally 
                                                     

270 UNDP, Vietnam’s Reform Experience at 5 (1996). 

271 See e.g. the most recent actions taken by the Party to support private sector development.  World Bank, Vietnam 
Economic Monitor at Box 2 at 15. 

272 See Decision No. 23/2002/GD_TTg of the Prime Minister on March 12, 2002, announcing the Action Plan. 
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democratic countries like Mexico whose political system was dominated by a single party for 

most of the 20th Century.)  Vietnam is integrated into the international trade and investment 

system and its trade is free from distortion as compared to many market economie s.  Thus, 

without substance economic analysis supports Petitioners’ allegation that Vietnam does not have 

a market economy because of its political regime or the ideology of the leading Party, is 

therefore, clearly unfounded. 

B. The U.S. Government Has Not Made Any Decision as to the Market 
Economy Status of Vietnam Under U.S. Antidumping and Trade Remedy 
Laws 

 The U.S. Government has officially recognized that Vietnam’s economy is in a state of 

transition.273  However, the process for establishing a country’s economic status under 19 U.S.C. 

§ 1677(B) is another matter.  Petitioners recognize that this is the first time the Department has 

thoroughly analyzed Vietnam’s economic status under U.S. trade laws.  But, Petitioners would 

rather have the Department substitute this analysis for vague or off-handed comments by 

government officials and thereby overlook Vietnam’s current economic reforms.  As the 

Department is well-aware, the statute mandates a thorough factual and legal analysis of six 

enumerated factors that evidence market orientation for purposes of antidumping and 

countervailing duty proceedings.274  Other statements by U.S. government and non-government 

officials cannot replace this rigorous process.  

                                                     

273 US-VN BTA, Preamble. 

274 In all of its determinations and re-determinations of the market economy status of various countries, the 
Department has always reviewed the market economy status based on it s independent analysis of the country’s most 
updated economic reforms.  
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 Petitioners also claim that other countries’ treatment of Vietnam is authoritative in this 

case.  Yet, the U.S. statutory standard for determining market economy status varies from other 

countries’ processes.  Indeed, the Department treats some countries -- such as Belarus and 

Lithuania -- differently from the European Community and other authorities.275  Therefore, as 

with other pronouncements, other countries’ determinations -- even if made in the context of 

antidumping and countervailing proceedings -- have no bearing on the Department’s analysis in 

this case.  The Department must analyze independently each of the statute’s six factors based on 

the most recent information available.  Based on the record developed in this case, the 

Government of Vietnam is confident that the Department will agree that Vietnam is  a market 

economy. 

C. Vietnam Is Committed to Trade Liberalization and International Integration 
in Trade and Investment; and by Nature, Vietnam’s Economy Is Largely 
Dependent on the World Market and Prices  

 Petitioners assert that Vietnam is isolated from in ternational markets.276  Yet, Petitioners 

fail to recognize that Vietnam’s economy is externally oriented and highly exposed to the world 

market and prices.  As discussed below, Vietnam has substantially liberalized foreign trade and 

has progressed towards international integration in trade and investment in light of its planned 

accession to the WTO.  Thus petitioners’ assertion should be disregarded. 

                                                     

275 See World Trade Net Newsletter V at 3-4 (June 2002) (available at 
http://www.intracen.org/worldtradenet/docs/whatsnew/newslettervol3no6.htlm ). 

276 Petitioners’ Comments at VI -5 to VI-8. 
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1. Vietnam’s economy is largely dependent on external trade  

 By nature, Vietnam’s economy is largely dependent o n the world market because cross 

border trade accounts for an important part of the economy.  Vietnam’s exports and imports 

increased rapidly throughout the 1990s.277  Since 2000, exports have accounted for about half of 

the country’s GDP.278  Imports also represented an important part in the economy and, together 

with exports, increased from more than 50 percent in 1993 to about 94 percent of GDP since 

2000.279  Vietnam’s exports and imports are reported as broadly diversified by items and trading 

partners.280  Thus, prices of products either as inputs or outputs are substantially subject to the 

world market.   

 Many commodities named by Petitioners as subject to state monopoly or under strict 

government control are indeed subject to world market prices. Vietnam’s main exports include 

crude oil, coal, rubber, rice, coffee, seafood (i.e., marine products), garments, footwear, 

handicrafts, and electronics.281  Vietnam’s agriculture trade accounts for about 42 percent of 

                                                     

277 See IMF, Selected Issues and Statistic Appendix  at 42-53.  Vietnam’s annual exports increased by more than 30 
percent during 1993-1997 (prior to Asian economic crisis) and by more than 24 percent during 1999-2000, 
continuing to increase despite the glo bal downturn and historic low prices of key agricultural exports and crude oil.  
Vietnam’s annual imports have also increased by more than 40 percent.  See World Bank, Vietnam Development 
Report 2002 at v- ix.  

278 IMF, Selected Issues and Statistic Appendix  at 42. 

279 Id. at 42-43.  The openness indicator (measured in terms of exports plus imports as a ratio of GDP) represents the 
importance of foreign trade to a country.  At 94 percent, Vietnam’s openness is much higher than China’s (at less 
than 50 percent). 

280 Id. at 42. 

281 Id. at 52 
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agricultural GDP, comparing favorably to many other market economies such as the Philippines 

(27 percent) and Indonesia (30 percent).282     

 Vietnam’s main imports include petroleum products and industrial products, such as 

fertilizers, insecticides, steel, iron, cement, motorcycles, cars, trucks, textile yarn, cotton, leather, 

garment material, cigarette materials, machinery, equipment, and electronics.283  During 1996-

2000, imports accounted for more than 50 percent of total GDP and more than 100 percent of 

industrial GDP.284  Thus, Vietnam’s economy is highly externally oriented and vulnerable to the 

world marketplace.  Indeed, as showed in the Figure below, Vietnam’s trade orientation is 

clearly distinguishable from China’s position, for example. 

 

Openness of Selected Asian Countries 1993-2000285 
(In percent of GDP) 

 

 

 

 

                                                     

282 World Bank, Liberalizing Trade in Agriculture: Developing Countries in Asia and the Post Doha Agenda , at 7, 
10. 

283 IMF, Selected Issues and Statistical Appendix , at 53. 

284 Id. at 55, 56 (comparing imports and GDP at current prices). 

285 IMF Statistical Index, at 43.  “Openness” is measured as the value of exports plus imports as a percentage of total 
GDP. 
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2. Vietnam has made substantial progress in trade liberalization 

 Contrary to Petitioners’ allegations, both the World Bank and the IMF have recognized 

that Vietnam has made substantial progress in trade liberalization.286  Since 1996, by joining the 

ASEAN Free Trade Area (“AFTA”), Vietnam has committed to eliminate tariffs and non-tariff 

barriers.287  In addition, Vietnam has bilateral trade agreements with the European Union, most 

Asian countries, Australia, Canada, New Zealand, and various transitio n economies.288  Under 

the landmark bilateral trade agreement with the United States reach in 2000, Vietnam has 

furthered its trade liberalization and has taken important steps towards WTO accession, to be 

completed no later than 2004.289   

 Indeed, unlike the intentionally misleading picture painted by Petitioners, the Working 

Party for Vietnam’s WTO accession has been active since its establishment in 1995.  Vietnam 

has taken important steps by signing various bilateral agreements with WTO members, 

accelerating further bilateral access negotiations, implementing reforms in the areas of tariffs and 

taxation, and issuing action plans for implementation of WTO agreements such as those 

concerning intellectual properties rights (TRIPs) and investment (TRIMs).  More  importantly, 

because the US-VN BTA mirrors WTO commitments in many respects, implementation of the 

                                                     

286 Id. at 38; see also World Bank, Vietnam Economic Monitor at 14-15. 

287 Petitioners imply that Vietnam is moving slowly towards its commitments under the ASEAN Free Trade Area.  
See Petitioners’ Comments at VI -5 to VI-6.  Yet, even Petitioners’ own source shows that “senior” ASEAN 
members Brunei, Indonesia, Malaysia, the Philippines, Singapore, and Thailand have until 2010 to abolish tariffs; 
Vietnam and other newer members (Cambodia, Myanmar, and Laos) have until 2015.  See Ben Rowse, “US Says 
Vietnam needs to speed up economic reforms” Agence France Presse (Sep. 10, 2002) (provided in Ex. 6-1 of 
Petitioners’ Comments).  Understandably, newer members would not be forced to implement such commitments at 
the same time as earlier members.  

288 IMF, Selected Issues and Statistic Appendix at 39. 

289 Id. at 38-39; IMF, Vietnam Second Review at 10. 
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BTA has pushed Vietnam ahead of schedule to implement various WTO accession 

requirements.290  Thus, Vietnam has taken comprehensive steps towards WTO accessio n and, its 

position in this process may be more favorable than Russia’s, 291 as Vietnam is already ahead of 

Russia and Kazakhstan with respect to its liberalization in certain areas, such as market access to 

service sectors and low agriculture tariffs. 

 Vietnam has also made outstanding progress implementing other international 

commitments.  The Government mostly removed quantitative restrictions ahead of schedule, 

leaving only two items -- sugar and petroleum products -- as of the end of 2002.292  Tariffs are 

also largely reduced under AFTA, the US-VN BTA, and various bilateral trade agreements.  By 

March 2002, under the AFTA, only 962 items out of 6520 items (or less than 15 percent) are 

subject to a tariff rate of more than 20 percent, of which 770 are on a “Temporary Exclusion 

List” and will be released for tariff reduction by 2003.293  The remaining 5558 items are on the 

“Inclusion List,” which are subject to tariff reduction and currently represent about 85 percent of 

all items and -- with the addition of the temporary excluded products -- will increase to 97 

percent by 2003.294  Of these items, about 65 percent are subject to a tariff of 0-5 percent and the 

                                                     

290 See IMF, Vietnam Second Review at 10 

291 See id.; see also IMF, Selected Issues and Statistical Appendix  at 40-42. 

292 IMF, Selected Issues and Statistical Appendix at 39. 

293 Id.; IMF, Vietnam Second Review at 10 

294 Id. 
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remaining are subject to 5-20 percent, making an average rate of about 7.3 percent in 2000295 

even before the US-VN BTA was signed. 

 Vietnam’s tariffs compare favorably to MFN tariffs of market economies having a similar 

economic structure such as India, which had MFN tariffs of more than 30 percent during 1997-

2001.296  Similarly, Vietnam’s agriculture tariffs are already at very low levels.  From 1996-

1999, Vietnam’s weighted average agriculture tariff was 14.3 percent, comparing favorably to 

developing countries (18.1 percent), transition economies in Europe (16.2 percent), and other 

ASEAN countries such as Thailand (32.1 percent) and the Philippines (18.9 percent).297 

 As discussed concerning Factors 4 and 5 above, in addition to tariff reductions, trade 

liberalization has progressed by lifting import license requirements; encouraging FDI to export 

commodities including textiles, garments 298, minerals, and coffee; eliminating the quota on rice 

exports; and allocating textiles and garment quotas largely through auctioning among SOEs, FDI 

and private companies.299 

                                                     

295 IMF, Selected Issues and Statistical Appendix  at 87. 

296 WTO, Report by the Secretariat: Trade Policy Review of India, WT/TPR/S/100 at viii (May 22, 2002). 

297 World Bank, Liberalizing Trade in Agriculture: Developing Countries in Asia and the Post Doha Agenda , at 17-
18. 

298 See WTO Report by the Secretariat:  Trade Policy Review of India, WT/TPR/100 (May 22, 2002) for detail 
discussions.  

299 Id. at 40; see also World Bank, Vietnam Economic Monitor at Annex 1, Box 4. 
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 Indeed Vietnam’s openness for trade and investment comp are favorably to a number of 

countries having market economies, that are already WTO members, including India.300 Finally, 

as discussed in greater detail above with respect to factor 1, trade liberalization is enhanced by 

more flexible foreign currency controls.  In particular, foreign and domestic firms can contract 

directly with commercial banks to buy foreign currencies for their imports and surrender 

requirement was reduced from 50 percent to 40 percent in 2001 and 30 percent, effective from 

2002.  

D. Rule of Law 

 While Vietnam’s rule of law is indeed young and developing, Petitioners’ notion that it is 

so deficient that it does not support or even prohibits market economy principles ignores 

Vietnam’s intensive reforms, as discussed in our initial comments and in preceding sections of 

these rebuttal comments.  More importantly, this argument, as espoused by Petitioners, holds 

Vietnam to a standard that is not applied to any other country, whether developed or developing.  

Judicial inequity, political favoritis m, or outright political cronyism are ubiquitous problems in 

the world and are not unique to Vietnam or the developing world.  In the United States, Federal 

judges are appointed by the executive branch and are arguably chosen based on what Petitioners 

would call “political convictions.”301  Additionally, the recent furor over charges of political 

                                                     

300 For Textile and Garment, as discussed in Factor 5 above, the current quota allocation is applied due to restrictions 
of Vietnam’s exports by certain countries.  

301  This is a well-known fact.  Many social scientists in the United States advocate elections for judges to avoid 
political cronyism and partisan politics.  See The Federalist Society for Law and Public Policy Studies Judicial 
Selection White Papers (2001) (available at http://www.fed-soc.org/Publications/White%20Papers/ 
judicialappointments.htm).   Examples of judges picked on extremely partisan basis include the nomination of 
Robert Bork (which ultimately failed).  See Find Law Why Supreme Court Nominations Fail: Six Unsuccessful Bids 
that Played Into Culture Wars (August 9, 2001) (available at 
http://writ.news.findlaw.com/commentary/20010809_shenkman.html).   
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influence concerning big oil influence on U.S. energy policy, the Enron scandal, and accounting 

transparency reflect that these problems also occur in the United States.302  As one observer 

noted, “Enron is not what happens when corporations break the law -- it’s what happens when 

corporations make the law.”303 

 Obviously, this is not to say that the United States is similar to Vietnam in this regard as 

there are obvious differences in magnitude.  Vietnam is, after all, a developing country.  If we 

momentarily grant the assumption that corruption or political influence affects Vietnam’s 

judicial system, how does such an argument effectively distinguish Vietnam from other 

developing market economies where the same thing occurs?  To our knowledge, the Department 

has not considered revoking these countries’ market economy designations.   

 But we want to stress that Vietnam has a substantial body of law governing and 

protecting the business environment, thereby limiting the opportunities for corruption.  While 

Vietnam does need to continue developing its rule of law, the Economist finds that “…high level 

corruption is perhaps not as marked as other south-east Asian societies.”304  Indeed, the 

Economist found there to be “a remarkable commitment to good governance among senior ranks, 

which to some extent balances the party’s tight control over the levers of power and 

influence.”305  Therefore, in this light, problems with the judicial system and the rule of law 

                                                     

302  Green Peace Environmentalists Protest Big Oil Influence on Energy Debate with Action Near Capital (February 
27, 2002) (available at http://www.greenpeaceusa.org/media/press_releases/2002/02272002text.htm).   

303  International Unions of Painters and Allied Trades Money Talks: How Corporate Influence Drives Public Policy 
(April-June 2002) (available at http://www.iupat.org/NewsEvents/pdfs/AJ02p12+.pdf).   

304  Economist Intelligence Unit, Country Commerce Vietnam at 8. 

305  Id. 
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reflect more that Vietnam is a developing country and not that corruption is an officially 

sanctioned activity.  For instance, the lack of common law indubitably reflects the neophyte 

status of Vietnam’s legal system more than it reflects any efforts by the Government to influence 

economic activity.     

 Moreover, recent developments are promising.  Vietnam has recently enacted concrete 

measures to correct concerns, as noted by Petitioners, over arbitrary customs valuations as it  has 

adopted customs valuation methodologies in accordance with WTO standards.306  Petitioners 

arguments concerning regulatory expropriation are also unfounded as Vietnam has granted 

foreign investors protection from such actions.307  Although Petitioners would like the 

Department to believe that Vietnam’s legal system provides no recourse for foreign investors, the 

Economist notes that “several foreign firms have recently won domestic litigation suits against 

local partners for breaches of contract.”308   

 In any event, most foreign investors depend on contractual provisions that allow for third 

party arbitration, thus minimizing the effect of Vietnam’s admittedly nascent judicial system.  

Since Vietnam is a signatory to the New York Convention on the Recognition and Enforcement 

of Arbitral Awards, foreign arbitration are legally enforceable in Vietnam. 309 

                                                     

306  U.S.-Vietnam Trade Council Education Forum  Catalog of Legal Updates at 3-4, 20 (September 15, 2002) 
(available at http://www.usvtc.org/Documents/CatalogOfLegalupdates/Catalog%20Sept%2015%202002.pdf).   

307  Petitioners’ Comments at VI -9.  See also GVN Comments at 39.   

308  EIU Country Commerce Vietnam at 8. 

309  Vietnam Country Commercial Guide at Ch. 7.  See also Economist Intelligence Unit, Country Commerce 
Vietnam at 8. 
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 While Petitioners correctly note that the director of the World Bank in Vietnam has 

concerns over the country’s technical capacity, it is also important to note that the same 

individual has expressed his belief that a market economy already exists in Vietnam: “the 

question has changed {since 1997}.  Then it was ‘will Vietnam move toward a market-based 

economy?’ but now the question is ‘what kind of market-based economy while Vietnam 

have?’”310 

 

E. Vietnam’s Ties to Cuba and North Korea Are Not Relevant to the 
Department’s Analysis  

Petitioners claim that Vietnam’s ties to other communist countries is somehow relevant to 

the Department’s consideration of Vietnam’s status as a market economy.311  As discussed 

above, a country’s political regime -- and thereby its political associations with other countries -- 

is not determinative of that country’s market status.  Rather, the country’s economic and legal 

framework evidences market or non-market principles.  Moreover, Vietnam has and continues to 

develop trading ties with a wide range of countries throughout the world. 

As for Vietnam’s relationship with North Korea and Cuba, it is not the only country with 

such ties.  North Korea’s international relationships reach far beyond the “communist” world.  

Currently, North Korea’s major trading partners include Russia, Indonesia, Singapore and 

                                                     

310  Catherine McKinley, Dow Jones Newswire Interview: Vietnam “Question has changed,” says WB head 
(September 3, 2002) (available at http://www.usvtc.org/News/Sep%2002/interview.htm).   

311 Petitioners’ Comments at VI -10 to VI-11. 
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Thailand.312  North Korea recently completed trade agreements with Austria, Australia, 

Denmark, Finland, Italy, the Netherlands, New Zealand, the Philippines, Portugal, Sweden, and 

the United Kingdom.313  Belgium, Brazil, and Turkey are also progressing towards bilateral 

agreements with North Korea.314  None of these countries is considered to have a non-market 

orientation. 

 Moreover, the United States appears to be one of the only countries in the world that does 

not maintain normal diplomatic or trading ties with Cuba.  Cuba has diplomatic relations with 

173 countries and investment protection and promo tion agreements with 53 countries.315  For 

example, Canada is Cuba’s third largest trading partner after Venezuela and Spain.316  Even the 

United States is moving toward closer trading ties with Cuba, recently permitting hundreds of 

U.S. companies to attend a trade show in Cuba for the first time since the 1959 revolution.317  

Indeed, the United States itself has relationships with other countries that it believes restricts 

certain freedoms, such as China, Malaysia, and Saudi Arabia.318  One would never question the 

                                                     

312 Aidan Foster-Carter, “Pyongyang Watch: O Paek, Opaque: North Korea, not ARF That Is” Asia Times Online 
(Jul. 25, 2001) (available at http://www.atimes.com/koreas/CG25Dg03.html).  

313 “Korea-Brazil Agreement Includes Global Trade, N.K. Policy” Korea Now (Sep. 21, 2002) (available at 
http://kn.koreaherald.co.kr/SITE/data/html_dir/2001/01/27/20010127005.asp); Aidan Foster -Carter, “Pyongyang 
Watch: O Paek, Opaque: North Korea, not ARF That Is” Asia Times Online (Jul. 25, 2001) (available at 
http://www.atimes.com/koreas/CG25Dg03.html). 

314 “Korea-Brazil Agreement Includes Global Trade, N.K. Policy” Korea Now (Sep. 21, 2002) (available at 
http://kn.koreaherald.co.kr/SITE/data/html_dir/2001/01/27/20010127005.asp).  

315 U.S.-Cuba Trade & Economic Council, Realities of Market Cuba  at 7-8 (2002) (available at www.cubatrade.org). 

316 Canada’s Department of Foreign Affairs and International Trade, “Canada -Cuba Trade and Investment” 
(available at http://www.dfair-maeci.gc.ca/latinamerica/cubatrade-e.asp). 

317 “The Havana Trade Show” St. Petersburg Times (Oct. 4, 2002) (available at 
http://www.sptimes.com/2002/10/04/news_pf/Opinion/The_Havana_trade_show.shtml).  
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United States’ market orientation simply because it has a relationship with such countries.  

Similarly, the Department should not doubt Vietnam’s market economy status based on its 

associations with North Korea or Cuba. 

                                                                                                                                                                        

318 Scott Lindlaw, “Bush Says He Won’t Lift Cuba Embargo” (May 20, 2002) (available at 
http://www.wehaitians.com/may%202002%20news%20and%20analysis%20this%20month.html).  
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CONCLUSION 

 For the reasons set forth above, the Government of Vietnam urges the Department to find 

that Vietnam is a market economy. 

      Respectfully submitted, 

  

      Matthew R. Nicely 

      Counsel to the Government of Vietnam 
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