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SUMMARY OF COMMENTS
The Government of Vietnam submits these commentsin opposition to the Petitioners
dlegationthat Vietnam should be treated as a non-market economy ("NME") for purposes of its
antidumping analyss. Upon careful congderation of the factors the Department consdersin its
NME/ME andysis, including a comparison with the Department's treatment of smilarly Stuated

countries, it is evident that Vietnam is a market economy.

COMMENTS

I INTRODUCTION

Vietnam has shed its centrd planning system and has made sufficient progressin its
economic liberdization in accordance with internationd practices such thet it should be
considered a market economy under the U.S. trade laws. Market-based economic reforms thus far
in Vietnam have been sweeping and degp and the integrity of Vietnam's unwavering commitment
to further reforms cannot be doubted. Vietnam recognizes that more should be done to strengthen
the ingtitutions of the market, and those efforts continue today even asthis caseis consdered. Yet
while reforms continue, the necessary market ingtitutions are dready in place. Pricesand codtsin
Vietnam today are smply no longer controlled by the government; rather, these market sgnas are
formed by the collective forces of supply and demand of the market and properly reflect the
relative scarcity of resources. Because of this, any economic and financia data collected by the
Department from producers, exporters, and other companiesin this case, aswell asin any other
trade case leveled againg Vietnam, are more than suitable for its antidumping caculations. To
label Vietnam a non-market economy at this stage in the reform process and reject such dataen

masse is smply not judtified.
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While there may be many preconceived notions about the satus of Vietnam's economy,
application of the Department’ s standards should result in no other conclusion then that Vietnam
today operates as a market economy. First, Vietham is a trade-oriented country with current
account currency convertibility such that world prices can penetrate the domestic economy.
Merchandise trade between Vietnam and the rest of the World is smply too robust to be managed
by some central apparatus. Second, though much of Vietnam’s economy consists of household
enterprises and farmers, where wages are used they are determined by the market forces of supply
and demand for labor; the freedom of workers to seek higher wagesin the job of their choice can
lead to no other result. Third, it iswiddy recognized that foreign investment is the engine of
growth in Vietnam. Such investment from abroad is encouraged and, while certain restrictions
may be found regarding such activities, these are in place for legitimate reasons such asthe
prevention of capitd flight and currency gability, and are no more limiting than smilar rulesin
other market- oriented developing nations. Fourth, the agrarian nature of much of Vietnam's
economy and the sufficiently codified land-use rights dictate that control of the means of
production has been lifted from the hands of the state and placed in the hands of the people and
enterprises of the country. And, private enterprisesin other sectors are growing in importance.
Findly, the dlocation of resources in the economy is guided by the forces of supply and demand
and ismoativated by private gain. Prices, with only afew exceptions, are not controlled by the
government; bidding and shopping for a better price are commonplace. And while the banking
system may not be as mature and complex as in some developed countries, this has more to do
with the fact that capitd is dlocated through more informa channels or is sef-financed and lessto

do with the fact thet the state funds enterprises.
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Vietnam has reached this stage only after tremendous efforts. Through the Doi Moi
reforms, implemented vigoroudy since 1986 and strengthened significantly since 1991, Vietnam
has created a critical mass of market ingtitutions and has ingtilled rational, market-based economic
disciplinein its enterprises and citizens -- changes that will serve as an engine of growth for the
entire economy. While confessedly the process of reform has not been without “growing pains,”
the centraized redirictions of the State have been lifted and Vietnam has turned the corner to join
the World community under the principles of free and fair trade. Vietnam has demondrated this
commitment through itsjoining of severd internationa inditutions as the Association of
Southeast Asan Nations (“ASEAN”), the ASEAN Free Trade Area (“AFTA”), and the Asan
Pacific Economic Cooperation forum (“APEC”). Vietnam has applied to join the World Trade
Organization (“WTQO") and isfully prepared to work with its members to ensure asmooth
accession by 2004; and preparation is dready under way to move Vietham closer to compliance
with the prerequisites of the WTO's member nations. Additiondly, Vietnam has a successful,
working relationship with the International Monetary Fund (“IMF’) and its strict macroeconomic
disciplines -- rules with which Vietnam has complied to ensure sound macroeconomic policies
according to the IMF s standards. Through these actions, Vietnam has demongtrated its resolve to
integrate itsdlf in the internationd trading community according a rule-based and market-oriented
internationd trade structure.

While Vietnam has demonstrated its commitment to economic liberdizetion in these
internationd indtitutions, perhaps the most relevant sign of this commitment to free and open trade
under market principles for purposes of this proceeding is the progress made in the normdization
of trade between the United States and Vietnam. This progressin the commercid relaionship

between Vietnam and the United States was formalized with the sgnature and implementation of

-3-
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the U.S.-Vietnam Bilaterd Trade Agreement (“US-VN BTA”) in 2001. Thislandmark agreement
marks not only atremendous leap forward by both nations toward the development of mutualy
beneficia and equitable economic trade relations, it also confirms directly to the United States

that Vietnam is committed fully to a market-based system of trade.

Moreover, it should be recognized that the types of reform requirements enumerated in the
US-VN BTA are not solely reserved for nominaly socidist states -- rather, such liberdization of
trade and investment regimes is required in other trade agreements to which the United Statesis a
party. For ingtance, in amanner smilar to measures adopted in the US-VN BTA, the U.S.-Jordan
Free Trade Agreement (“FTA”) requires Sgnificant liberdization on the part of Jordan, especidly
with regard to trade in services, government procurement, and the protection of intellectud
property rights* Similarly, the U.S. Jordan Bilateral Investment Treaty (an agreement that
preceded the U.S.-Jordan FTA and accompanies it asits de facto chapter on investment) requires
such measures as “nationd treatment” of foreign investments, improved convertibility with regard
to financid transfers for investment purposes, protection from expropriation, disallowance of
performance requirements (e.g., “loca content” measures); and assurances regarding the
employment of diens for foreign investments® These types of reform requirements reflect the
U.S. desire to open further devel oping country markets to trade and investment and do not stem

from whether a country is a market economy or not.

! Agreement Between the United States of America and the Hashemile Kingdom of Jordan on the

Establishment of a Free Trade Area (signed Oct. 24, 2000) (available at http://www.ustr.gov/regions/eu-
med/middl eeast/textagr.pdf).

2 Treaty Between the Government of the United States of Americaand the Government of the Hashemite

Kingdom of Jordan Concerning the Encouragement and Reciprocal Protection of Investment (signed July 2, 1997)
(available at http://www.justrade.jo/trade_background/BIT_English.doc).

3 TheVN-US BTA recognizesthat, “Vietham is a developing country at alow level of development.”

Agreement Between The United States of America and the Socialist Republic of Vietnam on Trade Relations (signed
July 13, 2000) (available at http://www.ustr.gov/regions/asia-pacific/text.pdf) (“US-VN BTA”).

-4-
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Indeed, to the extert resdua distortions can be found in the economy that may affect the
suitability of certain prices and cogts in the context of the antidumping margin caculation, these
reflect Vietnam' s struggles with economic development, not the existence of a non-market
economy. The problems and digtortions remaining in the Vietnamese economy are not due to the
pervasiveness of state planning and control but are, rather, more akin to the problems related to
reaching the goas of sustained growth, equitable employment, and socid welfare that are seenin
numerous other developing countries. The Department should be careful not to mistake such
problems or the solutions implemented by the government asindicative of a non-market economy.
Even without taking into account the important specia circumstance of Vietnam's stage of
economic development, the economy compares favorably even to more industriadized countriesin
terms of the extent to which it operates under market principles.

Despite the fact that resdud distortions may remain in the economy, Vietnam is confident
that ongoing efforts will be successful in tackling the remaining problems. Not only is Vietnam's
resolve steded but it also faces relatively lower hurdles compared to the legacies seen in the
former Soviet Union. After dl, in ahigtorica context Vietnam operated under command
economy principlesfor ardatively short period of time. Specificdly, it was not until 1954 that
the process of state control began in Vietnam and, even a that point, this system was implemented
only in the northern region of the country; the economy south of the seventeenth latitude
continued to operate as a market economy until at least 1975. And these dates represent only the
beginning of the implementation of a gate-controlled economy. Just as the trangition to a market
economy takes time and includes many obstacles, the implementation of state control was not
immediate and did not affect al parts of the economy smultaneoudy. Indeed, the United Nations

Deveopment Programme (“UNDP”) has recognized that the Government of Vietnam has never

-5-
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“exercisg[d] as much control over the economy as was the case in most other centrally planned
economies of Eastern Europe or the [former] Soviet Union or even Ching,” and that “the activities
of various [state owned] enterprises were never truly linked through a central plan.”*

In contrast to the Stuation in Vietnam, other countries completing the trangtion process to
amarket economy faced a more daunting task of undoing the distortions that had been encouraged
for many years. The development of acommand economy in Russia began with the Communist
Revolution in 1917, while such countries as Kazakhstan and even Latviawere annexed by the
Soviet Union in 1936° and 1940,° respectively, well before the system of state economic control
was utilized in Vietnam. The Department has recognized that the long legacy of state control in
these countries |eft the economies with completely skewed capitd bases grounded on arbitrary
economic planning that bore no relation to comparative advantage or sensible specidization
related to the scarcity of resources.” Additionally, these countries were isolated from the rest of

the world, as trade flows were focused inward among the various Soviet republics® It is

important for the Department to recognize this distinction in order to assess the progress made in

4 United Nations Devel opment Programme, Vietnam's Reform Experience: The Quest for Stability During

Transition at 4 (1996).
5

Memorandum for Faryar Shirzad, Antidumping Duty Investigation of Silicomaganese from K azakhstan --
Request for Market Economy Status at 5 (Mar. 25, 2002) (“ Kazakhshan Determination”).
6

Memorandum for Troy Cribb, Antidumping Duty Investigation of Certain Steel Concrete Reinforcing Bars
from L atvia-- Request for Market Economy Status at 4 (Jan. 10, 2001) (“Latvia Determination”).

7

For instance, in its Kazakhstan decision, the Department noted that “ Among Kazakhstan' s designated
products for the general all-union market were phosphate fertilizer, rolled metal, radio cables, aircraft wires, train
bearings, tractors, and bulldozers. Kazakhstan also had awell developed network of factories producing military
goods that supplied about 11 percent of the total military production of the Soviet Union... Asaresult of Soviet
economic planning priorities, Kazakhstan’ s service sector was poorly developed....” Kazakhstan Determination at 5.
For Latvia, the Department noted that “Latvia produced every electric and diesel trainin the Soviet Union, aswell as
more than half of all telephones and twenty percent of all telephone exchanges, refrigeration systems, and buses.”
Latvia Determination at 4.

8 The Department noted that “{t} he high degree of centralized planning and control under the Soviet

command system eliminated virtually all direct contact between Latvian enterprises and the rest of the non-Soviet
world.” LatviaDetermination at 4-5.

-6-
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Vietnam even in the past year and the ease with which remaining obstacles to progress may be
overcome. After dl, the ingtitutions and behaviors of the command and control economy in
Vietnam were sgnificantly less mature than those in countries such as Russa where the
population literally knew no other way. While capital continued to accumulate in a skewed
manner in an insulated environment over alonger period of time in the former Soviet Republics,
Vietnam's experiment with state control was much shorter and dl the while it remained a
participant in the world trading community. In this comparative sense, the obstacles that may
have skewed the economic va uation of resourcesin Vietnam were never dlowed to run ther
course and, as aresult, did not become entrenched in Vietnam in the manner that was witnessed in
such long-standing non-market economies as Russa or the other former republics of the Soviet
Union. In short, as concluded by the UNDP, unlike many Eastern European countries, the former
Soviet Union or Ching, “the sophisticated centra planning never took root as an exclusive factor
in Vietnam's devel opment.”®

While Vietnam does not contend the notion that a significant portion of Vietnam's
economy once operated under the principles of centralized command and control, Petitioners
dlegation that Vietnam is still a non-market economy today ignores the tremendous
accomplishments achieved. Firdt, Petitioners conveniently ignore volumes of evidence avallable
attesting to the strides made by Vietnam, thereby mischaracterizing key aspects of Vietnam's
economy.’® Most of the Petitioners arguments either misinterpret Vietnamese law or focus on

precautionary measures enacted to buffer the Vietnamese economy from the del eterious effects of

° United Nations Devel opment Programme, Vietnam's Reform Experience: The Quest for Stability During

Transition at 4 (1996) (available at http://www.undp.org.vn/undp/docs/1996/reform/eng/index.htm).

10 Petition Filed by Valerie A. Slater, Akin Gump Strauss Hauer and Feld, on Behalf of Catfish Farmers of
Americaat Exhibit 12 (Jun. 28, 2002) (“ Petition”).

-7-
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the Adan financid crigs. Moreover, it is gpparent that the petition conveniently omits any
reference to the most recently adopted laws and regulations that implement important reforms that
directly address the Department’ s criteriafor examining the market economy status of a country.
It is our intention in this submission to supplement the record so that the Department has atrue
undergtanding of the Vietnamese economy and how it operates.

Inlight of the information enumerated herein, we respectfully request that the Department

determine that the Vietnamese economy is a market economy.

161687.9
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. LEGAL STANDARDSAND PRECEDENT

Section 771(18) of the Tariff Act of 1930 (“the Act’), 19 U.S.C. § 1677(18), setsforth a
clear legd standard that the Department must apply to determine whether a country should be
consdered a market economy for antidumping determinations. The Statutory criteriarequire the
Department to examine specific legd and economic issues pertaining to key aspects of acountry’s
economy, not extraneous and preconceived politica issues or alegations.

Section 771(18) specifies six factors that the Department shal consder in determining
whether a country is, or remains, a nor-market economy, namely:

1 the extent to which the currency of the foreign country is convertible into
the currency of other countries;

2. the extent to which wage rates in the foreign country are determined by free
bargaining between labor and managemernt;

3. the extent to which joint ventures or other investments by firms of other
foreign countries are permitted in the foreign country;

4. the extent of government ownership or control of the means of production;

5. the extent of government control over the dlocation of resources and over
the price and output decisions of enterprises; and,

6. such other factors as the administering authority considers gppropriate.

Past Department determinations regarding market-economy status provide further
ingruction on how the Department applies the criteria when examining the economic framework
of countries™* As noted in the determinations on the Russian Federation and Kazakhstan, the

Department recognizes that market economies do not exist in an academic vacuum, and therefore:

1 See Memorandum for Faryar Shirzad, Inquiry into the Status of the Russian Federation as a Non-Market

Economy Country Under the U.S. Antidumping Law (Jun. 6, 2002) (“ Russia Determination”); Memorandum for
Robert S. LaRussa, Antidumping Duty Determinations on Cold-Rolled Carbon-Quality Steel Products from the
Slovak Republic (Oct. 13, 1999) (“ Slovak Determination”); Kazakhstan Determination; L atvia Determination.

-9-
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{the} Department’s evaluation of the statutory criteria does not require thet
countries be judged against a theoretical model or a perfectly competitive
laissez-faire economy. Instead, the Department’ s determination is based on
comparing the economic characterigtics of the country in question to how
other market economies operate, recognizing that market economies around
the world have many different forms and features.'?

Further, it is not ameatter of whether distortions remain in an economy but, rather, whether the
economic environment is such that the forces of demand and supply can sufficiently interact to
determine the price and cost structuresin an economy. Specifically, the Department noted:

The problem with NMEs s not one of distorted prices, per se, ance few, if

any, market economy prices are perfect measures of vaue, free of al

digtortions (e.g., taxes, subsidies, other government regulatory measures).

The problem, instead, is the price formation processin NMEs (i.e., the

absence of the demand and supply eements that individually and
collectively make a market-based price system work).:®

Accordingly, snce the absence of demand and supply dementsis the reason for rgecting the
prices and costs of a country, the presence of these forces, even accompanied by distortions that
may ater resulting prices or cogts, is sufficient for finding that an economy is market-based.

The governments of the United States, the members of the European Union, and many
other countries around the world frequently intervene to a certain degree in their economies,

including regulation of prices for certain resources and ownership stakes in certain industries™*

12 Russia Determination at 6 (emphasis added).

13 Id.

14 Examples of such government ownership and intervention are numerous, including a variety of countries and

sectors, such as Amtrak in the United States still today, airlinesin avariety of countries, and until recently the steel
industry in Brazil. For instance, Amtrak (The National Railroad Passenger Corporation), with assets closeto $9.5
billion is primarily owned by the U.S. government. See, e.q., Amtrak 2000 Annual Report at n.1
<<http://www.amtrak.com/pdf/O0annual rpt.pdf>>. Thisrelationship isnot limited to ownership either. Rather, the
U.S. government continues to infuse additional capital in Amtrak. See, e.q., Remarksfor the Honorable Norman Y.
Mineta, Secretary of Transportation, Announcement on Amtrak Agreement (June 28, 2002)
<<http://www.dot.gov/affairs/062802sp.htm>>. (In hisremarks, Secretary Mineta announced the approval of adirect
$100 million dollar loan from the U.S. Department of Transportation under the Railroad Rehabilitation and
Improvement Financing (RRIF) program and plans for request to Congress for $170 million in operating fundsfor the
remainder of thefiscal year.) For adiscussion of government ownership of airlines, see William L. Migginson,
Raobert C. Nash and Matthias C. Randenborgh, World Bank, “ The Privatization Dividend: A Worldwide Analysis of
-10-
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No perfect market or completely laissez-faire economy exists. Thus, the Department noted, “it is
not necessary that the country {in question} fully meet every statutory requirement relaive to
other market economies,” but rather show “that the factors, taken together, indicate that reforms
have reached athreshold level such that the country can be consdered to have afunctioning
market economy.”°

Thus, Vietnam's market economy status is a matter of congdering the identifiable
economic and lega data as compared to other countries that the Department treats as market
economies. Relevant comparison markets epecialy include those having Smilar economic
structure, scale and political background, such as Russia and other former members of the Soviet
Union, aswell as other ASEAN countries such as Indonesia, Maaysa, the Philippines, and
Thailand. We discuss these other economies below for the sake of comparison. We urge the
Department to be congstent in gpplying its criteria by announcing the market-economy status of

Vietnam and implementing market- economy investigation methodologies asit has done for other

countries under Smilar circumstances.

(continued)

the Financial and Operating Performance of Newly Privatized Firms’ (Feb. 1996) (available at
http://www.worldbank.org/html/f pd/notes/68/68meggin.pdf). For adiscussion of government ownership of the
Brazilian steel industry, see the Department’s own decision: Final Affirmative Countervailing Duty Determination:
Certain Cold Rolled Flat-Rolled Carbon-Quality Steel Products From Brazil, 65 Fed. Reg. 5536, 5544-43 (Feb. 4,
2000).

15 Russia Determination at 6; see also K azakhstan Determination at 4.
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[Il. THE SPECIFIC FACTORSOF SECTION 771(18)(B) SUPPORT VIETNAM’S
MARKET-ECONOMY STATUS

A. Vietnam’'s Currency |s Widdly Convertible Into Other Foreign Currencies

Petitioners clam that the currency of Vietnam, the dong (*VND”), isnot convertibleis
contrary to fact. The question of convertibility involves two interrdlated, but distinct, issues:

(1) the degree to which the domestic currency is vaued vis-a-vis foreign currencies under market-
based rules and (2) the degree to which parties in the economy are permitted to buy, sdll, and hold
foreign currencies fredy.'® Together, these two issues spesk to the extent of currency
convertibility and the degree to which relaive prices in an economy reflect world prices. As
demongtrated herein, under Vietnam's exchange rate system, the VND, is vaued relaive to other
currencies under market-based rules. Further, the Government has lifted most restrictions on
foreign currency transactions to such an extent that any remaining restrictions do not
fundamentdly affect the convertibility of the Vietnam currency.

Asaprdiminary matter, it should be noted that the central bank, the State Bank of
Vietnam (* SBV”), operates independently and is respongible for managing the monetary system
of the country based on market principles. Specificaly, the Ordinance on the State Bank of
Vietnam in 1990 and the Law on the State Bank of Vietnam in 1998 established the SBV asa
separate lega entity and charged it with the respongibilities typica of acentrd bank: maintaining
gability of the value of Vietnam's currency, managing monetary policies and banking system,

sarving as creditor of last resort for commercid banks and credit indtitutions, issuing money, and

16 In past determinations, the Department’ s analysis of currency convertibility appears to primarily focus on the

exchange-rate regime and current-account transaction controls. See Russia Determination at 8-9; Kazakhstan
Determination at 5-7.

-12-
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acting as agent in money transactions for the Government.*” Thisrole of the SBV asthe central
monetary inditution with respongbilities smilar to those in other market economies has been
recognized by the IMF.*8

That Vietnam has achieved asgnificant level of currency convertibility is recognized by
the internationd community. Specificdly, Vietnam has made sufficient progress in terms of its
compliance with the IMF s Article V11 requirements to merit consderation as a market economy
with regard to this aspect of the Department’s andlysis.*® Through this monitored process,
Vietnam haslifted nearly dl exchange regtrictions, temporarily maintaining only three types of
restrictions subject to approval under Article V1112 Because these final retrictions are scheduled
to be phased out by the end of this year,?* the Department should consider thisimminent
compliance with Article VIII initsandyss. And, these lagt remaining restrictions are no more
digtortive than those maintained by other countries deemed by the Department to be market

economies.??

o Ordinance on State Bank of Vietham (May 23, 1990); Law on the State Bank of Vietnam (effective from
Oct. 1, 1998). (All Vietnamese legal documents cited in this submission can be found at
http://www.vietnamembassy-usa.org/renovati on/news.php3.)

18 See International Monetary Fund, Vietnam: Second Y ear Review Under The Three-Y ear Agreement Under
The Poverty Reduction And Growth Facility And Request For Waiver Of Performance Criteria, IMF Country Report
02/151 at 14, 16 (July 2002) (“IMF Second Review”).

19 Id. at 16, 41.

20

Id. Theserestrictionsincluding surrender requirement, tax on profit remittance abroad applied for foreign
investors and restrictions arising from the limit on the availability of foreign exchange for payments for imports of
certain commodities.

2 1d.; see also International Monetary Fund, Vietnam L etter of Intent, Memorandum of Economic and

Financial Palicies, and Technical Memorandum of Understanding (Jun. 3, 2002) (available at
http://www.imf.org/external/np/l0i/2002/vnm/0L/index.htm) (“IMF, Vietnam Letter of Intent (2002)").

22

At present, Russia maintains six (6) restrictions on foreign exchange transactions subject to approval under
ArticleVIII. SeeInternational Monetary Fund, Russian Federation: 2001 Article IV Consultation and Post Program
Monitoring Discussions-_Staff Reports; Staff Statement; Public |nformation Notice on the Executive Board
Discussion, IMF Country Report No. 02/74 at 31 (Apr. 4, 2002) (available at
http://www.imf.org/external/pubs/ft/scr/2002/cr0274.pdf).

-13-

161687.9



PUBLIC DOCUMENT
Inv. No. A-552-801

The Department’ s criteria Specificaly notes that the question of currency convertibility is
not whether a currency is convertible (after al, every currency is convertible to some degree) or
whether currency controls exigt, but rather, it isaquestion of the “extent to which the currency ...
isconvertible” Implicit in this sandard, then, is the Department’ s recognition that the existence
of any currency controls does not mean a currency system is not market-based. Therefore, to
provide any meaningful analysis of the remaining currency controls, it is necessary to place
Vietnam's currency policy in ardevant and relative context.

1. Management of the exchangerate system is consistent with other
mar ket economy practices

The VND isvaued in currency exchange transactions under market- based rules through
the supply and demand forces of independent sdllers and buyers of foreign currency. Specificaly,
the VND isvaued vis-&vis the U.S. dollar through a“de facto managed floating regime’?® and is
dlowed to float against other foreign currencies?* Since February 1999, the SBV no longer sets
exchange rates, rather, individua participating banks determine the rates of exchange vis-a-visthe
U.S. dollar and other currencies, though U.S. dollar rates must be within an adjustable band
around the previous days average inter-bank rate. 2> Currently, banks are permitted to set U.S.
dollar exchange rates within 0.25 percent of the previous day’ sinter-bank rate, rates for other

currencies have no limit, and there are no limits the spread between buy and sdll prices of foreign

23 See IMF Second Review at 41.

2 Decision No. 679/1999/QD-NHNN of the Governor of the SBV (effective Jul. 1, 2002); International
Monetary Fund, Annual Report on Exchange Arrangements and Exchange Restrictions at 1007, 1010-11 (2001)
(“IMF Exchange Report”).

% IMF Exchange Report at 1007.
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currencies?® Through this system, the resulting average inter-bank rate for U.S. dollar
transactions each day, in turn, becomes the base inter-bank rate for the next day and so forth.?’

The market-based nature of this sysem isclear. Under this system, al foreign banks
operating in Vietnam can perform foreign currency transactions and participate in the inter-bank
currency market with the SBV; and, furthermore, this commercia bank market aso includes the
active participation of domestic banks.*® Convertibility of the currency within the band is
maintained because the vaue of the currency is*“managed” through the buying and sdlling of
foreign currency reserves by the SBV (when necessary), rather than the restriction of currency
exchange transactions.®® Because Vietnam has o floated interest rates on loans and depositsin
both U.S. dollars and VND, the supply and demand interacting to create these exchange rates
abide by market forces. In this manner, Vietnam's exchange rate system issmilar to sysems
utilized in countries deemed by the Department to be market economies.*

Asfor Petitioners dlegation that Vietnam possesses a de facto dua exchange rate due to
its tax on the repatriation of profits by foreign enterprises, 3! such an accusation is dearly
unfounded and mogt likely stems from Petitioners misunderstanding of Vietnam'stax and foreign

exchange systems. In fact, Vietham does not have adua exchange rate and has not had anything

% Decision No. 679/2002/QD-NHNN of the Governor of the SBV (effective Jul. 1, 2002).

27 Decision No. 64/1999/QD-NHNN 7 of the Governor of the SBV (Feb. 25, 1999); Decision No.
679/2002/QD-NHNN of the Governor of the SBV (Jul. 1, 2002).

2 Government of Vietnam, General Statistics Official Letter No. 587/TCTK-TH (Sep. 4, 2002) (“GSO Officia

Letter no. 587/TCTK-TH”).

29 See East Asian Development Network, Exchange Rate Arrangements in Vietnam: Information Content and

Policy Options a Ixxviii - Ixxix (Dec. 2000) (available at http://www.iseas.edu.sg/eadnwpl8.pdf). For information on
SBV’smonetary policies, see a'so World Bank, Vietnam Devel opment Report 2002: |mplementing Reforms for
Faster Growth and Poverty Reduction at 33-34 (2002) (available at
http://www.worldbank.org.vn/data_pub/reports/Bank 1/rep34/vdr2000.htm).

30

The Russian Federation and Kazakhstan both adopted a managed floating regime for foreign exchange rates.
See IMF Exchange Report at 759, 480.

31 Petition, Exhibit 12 at 8.
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resembling such asystem since a least 1999, following the abolishment of the officid exchange
rate announced from time to time by SBV.3? Moreover, Vietnam has not imposed any tax on
foreign exchange transactions® The tax on profit remittance abroad by foreign investorsis, in
fact, a component of the income tax system and, furthermore, this tax will be phased out as part of
the program for harmonization of tax trestment between foreign-invested and domestic
enterprises®* 1n any event, however such atax isviewed, it should also be noted that the
existence of adud exchange rate system has been witnessed by the Department previoudy yet it
did not sway its choice to use market-economy ca culation methodologies *°

The existence of atargeted or managed exchange rate, used regularly by economies at
various stages of development and with various degrees of centralized government control, in no
way supports the conclusion that prices in an economy are in some way insulated from supply and
demand forcesin therest of theworld. With this said, though, Petitioners argument that the
VND may “only fluctuate by arange of 0.196"3® and that this system “resultsin insignificant
movements of the dong,”®” is based on outdated information and a misunderstanding of how
exchange rates trandate into prices from one currency to another. First, as mentioned above, the

VND isnow dlowed to fluctuate within a band of plusminus 0.25 percent per day. The

% Decision No. 64/1999/QD-NHNN?7 of the Governor of the SBV (Feb. 25, 1999).

3 IMF Exchange Report at 1007.

3 At present, FIEs are subject to a corporate tax at a standard rate of 25 percent and foreign investors' profits

(inthe form of dividends or otherwise) remittance abroad are subject to awithholding tax at a standard rate of
7 percent, while domestic enterprises are subject to a standard corporate tax at 32 percent. See Law on Foreign
Investment in Vietnam; Law on Corporate Tax; see also IMF Second Review at 16, 41.

35 Certain In-Shell Raw Pistachios from Iran: Preliminary Results of Antidumping Duty New Shipper Review,

67 Fed. Reg. 50863-864 (Aug. 6, 2002). Here, the Department found that “{ a} ccording to the International Monetary
Fund’'s 2001 Annual International Monetary Report, as of March 20, 2000, Iran had adual exchange rate system. The
two officialy-approved rates are: 1) the effective Tehran Stock Exchange (TSE) which is applied to all transactions,
except for 2) government imports of essential goods, and service of public and publicly guaranteed debt.”

36 Petition, Exhibit 12 at 6.
87 Id.
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percentage cited by Petitionersis outdated and, moreover, it must be reiterated that this position of
the band is adjusted each day according to the average inter-bank rate from the previous day.
While daily exchange rate fluctuations are managed to prevent sudden movements and to indtill
confidence in capital markets, the VND can gppreciate or depreciate sgnificantly over time (i.e,, it
can gppreciate 0.25 percent one day and an additiona 0.25 percent the next day, and so forth).

Moreover, whether a currency isfixed, pegged or is fredy floating itsalf has no bearing on
its convertibility or whether domestic and internationd prices are trandated based on market
principles. Hong Kong, among the most active market economiesin the world, has long pegged
its currency extremdly tightly to the U.S. dollar. In fact, nearly dl of Southeast Asa pegged their
respective currencies prior to the Asan financid criss. Under these regimes, convertible
currencies trandate internationd prices to domestic currencies fredy. And aside from this point,
the system used by Vietnam, with its floating horizontal band of 0.25 percent, is Smilar to the
currency regimes in Greece and |celand and results in fluctuations vis-a-vis the dollar that exceed
the fluctuations seen in Hong Kong.®® Therefore, Petitioners emphasis on the stability (or lack of
ingtability) of Vietham's exchange ratesislargdly irrdevant.

Much more indructive to the question of Vietnam's currency convertibility is whether the
Vietnamese and internationa economies, through interest rates and movement of financid
resources, react to perceptions of the relative value of the VND to other country’s currencies. In

fact, the IMF and World Bank noted that the remova of interest-rate caps on both VND and dollar

8 Stanley Fisher, International Monetary Fund, Exchange Rate Regimes. Isthe Bipolar View Correct?, Text

of speech delivered at the Meetings of the American Economic Association, New Orleansat Table 3, 5 (Jan. 6, 2001)
(available online at http://www.imf.org/external/np/speeches/2001/010601a. htm#tab3).
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deposits and other reforms have led to a“flexible exchange rate policy.”*® The ensling two
sections cover in detall the rdative ease with which the VND is convertible.

2. TheVND iseasly convertiblein current account transactions

Foreign and domestic partiesin Vietnam are permitted to convert VND into foreign
currency and vice versa through many and various banks and foreign exchange agents throughout
the country. Despite Petitioners claim to the contrary, the VND has been and continues to be
widely converted for current-account transactions.*® Vietnam's current legal framework
guarantees businesses access to foreign currency, thereby allowing both domestic and foreign
businessesto buy and sell in VND or aforeign currency directly from commerciad banks without
the Government’ sintervention.

Vietnam has gradualy lifted most of the regtrictions on currency conversion for current-
account transactions. The recent reforms represent avast liberdization of Vietnam's currency
sysem. The law dlows both residents and non-residents, being organizations or individuas, to
maintain bank accounts in ether foreign currencies or VND for both capitad and current account
transactions and to retain their foreign currencies for saving purposes or otherwise** For current
account transactions, al resdent (including foreign-invested) organizations and individuas are
alowed to transfer money abroad for payments of goods and services and to use their VND to
purchase foreign currencies and vice-versa smply upon presentation of the relevant documents

evidencing the underlying transactions:*?

39 IMF Second Review at 21, 22, 61.
40 Petition, Exhibit 12 at 6.
4 Decree 63/1998/ND-CP of the Government (Aug. 17, 1998) on foreign exchange control as amended by
Decree 05/2001/ND-CP a Ch. II (Feb. 1, 2001).
42 Decision 61/2001/QD-TTg of the Prime Minister at Art. 2.
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The bulk of these reforms have brought Vietnam further into compliance with Article V111
of the IMF Articles of Agreement, which contains specific provisons requiring countries to not
restrict currency conversions for current-account transactions*® In past market-economy
determinations, the Department recognized compliance with Article V11 as an indicator of a
market-oriented monetary system.** Indeed, Vietnam is now in good standing with the IMF and is
wel on itsway to full compliance with Article V11 by next year (2003).*> Recognizing
Vietnam'sfinancid gability, the IMF agreed to make an additiona disbursement to Vietnam for
2001-2003.%® Theremaining policiesinconsistent with Article V111 will be diminated by 2003 at
the latest.*’” As stated previoudy, the tax on profit-remittance of foreign-investment enterprises
(“FIE") will be diminated by the end of this year.*®

Petitioners obfuscate Vietnam's currency system and clearly ignore the latest substantial
reforms that further link the prices of domestic and foreign-produced goods and services. For

ingtance, Petitioners state, “{t} he Vietnamese dong is not areadily convertible currency,” citing a

43 International Monetary Fund, Articles of Agreement of the International Monetary Fund, at Art. V111

(Genera Obligations of Members) (available at http://www.imf.org/external/pubs/ft/aa/aa08.htm). At present,
Vietnam maintains only limited restrictions on the outward money remittances by individuals for the purpose of
providing support, inheritance to family and relatives abroad. However, Vietnam has committed to the IMF to
remove all remaining currency exchange restrictions on current international transfers and payments by the end of
2002. See International Monetary Fund, Vietnam L etter of Intent, Memorandum of Economic and Financial Policies,
and Technical Memorandum of Understanding (Mar. 14, 2001) (available at
http://www.imf.org/external/np/l0i/2001/vnm/01/index.htm); see also IMF Second Review at 16, 41.

a4 See Russia Determination at 8; K azakhstan Determination at 6.
45

Like Vietnam, other countries (e.g., Iran) are not fully compliant under Article VIl of the IMF. See IMF
Exchange Report at 445-1040. However, the Department already considers Iran to be a market economy.

46 International Monetary Fund, Vietnam: 2001 Article IV Consultation and First Review under Poverty
Reduction and Growth Facility and Request for Waiver and Modification of Performance Criteria, IMF Country
Report No. 02/4 at 1 (Jan. 9, 2002) (available online at http://www.imf.org/external/pubs/ft/scr/2002/cr0204. pdf).

4 IMF Second Review at 16, 41.
48 Id. at 16.
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July 2001 State Department report.*® However, acloser examination yields the unmistakable
concluson that Petitioners use of this citation as support is misguided and takes the State
Department report woefully out of context. The report clearly refersto Vietnam's policy during
the Asian financia crisis and not to the present situation.®® Furthermore, Petitioners base their

extensve description of current-account controls on the IMF s Annua Report on Exchange

Arrangements and Exchange Redtrictions (2001) and the IMF s Statistical Appendix and

Background Notes, released in August 2000.>! Both reports contain information relevant to

Vietnam's policies during the late 1990s and, therefore, do not apply to the current Situation under
examination by the Department, particularly with regard to the reforms undertaken in 2001. The
more recent reforms removed the very controls Petitioners cite.

Examples of the market- oriented nature of Vietnam's currency exchange policies are

abundant. The updated IMF Statistical Appendix and Background Notes, released in January

2002, gates that “the gradualy increasing (albeit moderate) dollarization in Vietnam appears to be
largdly in line with the country’ s growing monetization and closer integration into the global

economy” and that “dlowing resdents to hold FCDs{foreign-currency deposits} aso enhances

49 Petition, Exhibit 12 at 6; see also U.S. Department of State, Bureau of East Asian and Pacific Affairs,

Vietnam: Background Notes (July 2001) (available at http://mww.state.gov/r/palei/bgn/4130.htm).
50

The State Department report reads: “a sharp drop in foreign investment commitments foreshadows slower
economic growth than Vietnam experienced in the early 1990s. Government control of the economy and a
nonconvertible currency have protected Vietnam from what could have been a more severe impact resultant from the
East Asian Financial Crisis.” U.S. Department of State, Bureau of East Asian and Pacific Affairs, Vietnam:
Background Notes (July 2001) (available at http://www.state.gov/r/palei/bgn/4130.htm).

51

Infact, Petitioners' only citation from the updated 2002 report notes an example of aloosened monetary
policy. See Petition, Exhibit 12 at 7; see also IMF Exchange Report at 1010-1011; International Monetary Fund,
Vietnam: Statistical Appendix and Background Notes, IMF Country Report No. 00/116 (Aug. 2000) (available online
a http://www.imf.org/external/pubs/ft/scr/2000/cr00116.pdf).
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the credibility of the macroeconomic policy sance in Vietnam, by giving a greeter role to market
forces and avoiding direct intervention in asset alocation decisions of the private sector.”®?

The growing role of FCDs iswell-documented and shows the increasing role played by
individua actorsin the currency markets. One IMF report remarks that the growth of FCDsin
Vietnam primarily occurred among households, reflecting renewed confidence in the banking
system due to the loosening of currency regulations®>® During the past two years, the IMF noted
two important occurrences: (1) domestic households chose to save in the form of FCDs during a
period of expected VND devaluation, and (2) enterprises holding short-term VND deposits
switched to FCDs during the first four months of 2001 after the value of the VND appreciated by
2.2 percent in redl terms against the U.S. dollar.®*

These actions are extremely significant because they demondirate that the people and
businesses of Vietnam react to changesin the financid climate in precisdy the same manner as
one would expect of those in any other market- oriented monetary system -- if one expects the
vaue of the VND to depreciate, one would hedge againg this possibility by saving wedlth in
another currency (presumably, one that is more sable). Similarly, if the vaue of the VND rosein
the short-term and this appreciation is not expected to persist or continue, one might switch to
FCDs because the vaue of the VND holdings can buy more FCDs at that moment. The report

aso notes that Vietnam virtudly eiminated the VND-dollar interest rate differentia to the range

52 Dollarization refers to the use of foreign-currency as a medium of exchange and/or as a store of value. Itisa

common occurrence among developing and transition economies. See International Monetary Fund, Vietnam:
Selected | ssues and Statistical Appendix, IMF Country Report No. 02/05 (Jan. 2002) (available online at
http://www.imf.org/external/pubs/ft/scr/2002/cr0205.pdf) (“IMF Statistical Appendix 2002").

53 Id. at 17-18.
54 Id. at 18.
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of zero to 0.25 percent.>®

Thiswould further dlow an open market to determine exchange rate
equilibrium.

Remaining currency conversion restrictions are largely vestiges of policies implemented to
combet the fallout from the Asan financid crissin 1997. From the start of Vietnam'’s economic
reform in 1986 up until the crisisin 1997 shook the exchange rate systems of nearly al countries
in the region, no so-called “ surrender” provisons existed. Rather, companies were dlowed to
accumulate revenue in whatever currency companies earned. However, in the wake of the 1997
financid crigs, currency speculation and capitd flight were rampant throughout East Asa, and
the entire developing world. At that time many market economies, including Mdaysa, Thailand
and Brazil, implemented gtrict controls regarding currency exchange for both capita- and current-
accounts.®® To shidd its own economy from the exogenous shocks of the crisis, Vietnam
indtituted amilar policies, imposing surrender requirements on the foreign currency earnings of al
companies.>’ In this context, the economic measures required businesses to sdll, or “surrender,” a
certain percentage of foreign-currency earnings for conversion into VND, which was atemporary
policy necessary to maintain economic stability.

Furthermore, the specific proportion of foreign currency earnings that must be surrendered
has dwindled in line with renewed confidence in the Asan currency markets. While at the height
of the crisisin February 1998, companies were required to surrender 80 percent of currency

earnings from current account transactions, this requirement quickly fell to 50 percent in August

55 M

%6 Natalia Tamirisa, Capital Controls, International Monetary Fund Research Bulletin, Research Summary, Vol.

2,No. 4 (Dec. 2, 2001) (available at http://www.imf.org/External/Pubs/FT/irb/2001/eng/04/index.pdf).

57 Decision 37/QD-TTg (Feb. 14, 1998) of the Prime Minister providing a number of foreign exchange

controls.
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1999, 40 percent in April 2001, and just 30 percent by May of 2002.>® As supervised under the
Poverty Reduction and Growth Facility (PRGF) arrangement with the IMF, this requirement will
be phased out completely by the end of 2003.°

Market economies like India have applied smilar policies because they alow for asafe
trade-off between currency stability and wider utilization of the currency.®® Similarly, other
nations, including those to whom the Department recently granted ME status, dso maintain
currency controls. For example, Russa currently requires conversion of 50 percent, recently
reduced from 75 percent, of foreign currency earnings®® Indeed, the Department spedificaly
noted that such requirement did not fundamentally change the “underlying convertibility” of
Russian ruble and “the resultant market-based nature of the exchange rate.”®?

The Vietnamese government has dso lifted dl of the approva requirements for
repatriation of money abroad for payments for imports and sdaries earned by expatriates working
in Vietnam. Since 1998, those companies and individuals are only required to present papers
documenting their transactions for commerciad banks for the purpose of purchasing foreign

currencies and remitting abroad.®®> Such procedural requirements serve only to safeguard against

capitd flight and tax avoidance.

%8 The Prime Minister’ s Decision 173/1998/QD-TTg (Sep. 12, 1998); Decision 180/1999/QD-TTg (Aug. 30,
1998); Decision 61/2001/QD-TTg (Apr. 25, 2001); Decision 61/2002/QD-TTg (May 15, 2002).
%9 IMF, Vietnam Letter of Intent (2002).

60 AkiraAriyoshi, Karl Habermeier, Bernard Laurens, Inci tker-Robe, Jorge Ivan Canale-Kriljenko, and Andrel

Kirilenko, International Monetary Fund, Country Experiences with the Use and Liberalization of Capital Controls at
87 (available at http://www.imf.org/external/pubs/ft/op/op190/).

61

Russia Determination at 9.
62 d.

63 Decree 63/1998/ND-CP of the Government (Aug. 17, 2001) as amended by Decree 05/2001/ND-CP;
Circular 01/1999/TT-NHNN7 of SBV (Apr. 16, 1999).
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Liberalization in the trade sector has also greetly increased the interaction of the VND with
market forces. Since 1998, no longer must cross-border trade be carried out through licensed
trading companies. Instead, private enterprises can engage directly in foreign trade.®* In addition,
16 out of 19 quantitative restrictions on import and export of essential goods were aso lifted.®®

Although admittedly the new currency law of Vietnam does not remove dl exchange
restrictions completdly, the mere existence of a surrender requirement as a current-account
currency restriction does not provide a conclusive indication of Vietnam's monetary system per
se. Indeed, many market economies (including those recently graduated from NME status)
OSSESS current-account restrictions on currency convertibility. For instance, Kazakhstan il
employs some current-account controls and yet, the Department graduated that country to ME
status®® Meanwhile, India®’ Chile, and Maaysia®® employ or employed current-account controls
smilar to those of Vietnam. Further, South Africa employed atwo-tier exchange rate system as
late as 1995. South Africa replaced this with a system that only alowed indtitutional investorsto

purchase foreign securities under an asset swap transaction where they exchanged part of their

64 See World Bank, Vietnam Economic Monitor at Annex 1 (Spring 2002) (available at
http://Inweb18.worldbank.org/eap/eap.nsf/Attachments/eapupdate0402/$Fil efvietnam.pdf).

65 Id.

66 IMF Exchange Report at 429-30, 205, 571.
67

If the existence of current-account currency controls created extensive distortions, to the extent that domestic
prices do not reflect world market prices, then prices from that country would not be useful in an antidumping

context. However, even with India’ s use of current-account controls, the Department routinely uses pricesin Indiaas
amarket-economy surrogate in NME cases involving China. For information regarding India’ s current-account
controls, see IMF Exchange Report at 429-430.

68 See Akira Ariyoshi, Karl Habermeier, Bernard Laurens, Inci tker-Robe, Jorge |van Canale-Kriljenko, and

Andrei Kirilenko, International Monetary Fund, Country Experiences with the Use and Liberalization of Capital
Controls, Chileat 69-79, Indiaat 80-93, Maaysiaat 94-105 (available online at
http://www.imf.org/external/pubs/ft/op/op190/).
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South African portfolio for foreign securities® Y et, the Department has never questioned
whether any of these economies are NMEs.

3. Vietnam’s capital account regulations compar e favorably to other
developing economies

Vietnam alows for areasonable leve of convertibility for capital account transactions and
any regtrictions on such transactions should not dter the Department’ s determination regarding the
market- oriented nature of Vietnam’'s economy. Although it is recognized that Vietnam does not
have completely open convertibility with regard to capital account transactions, both foreign and
domestic residents of Vietnam are capable of shifting capital resources both to and from Vietnam
for investment and capital funding purposes. Further, economists widely recommend maintaining
alarger degree of capital control for countries a Vietnam's stage of development.”® In this
manner, capital account restrictions have been used in a manner smilar to those of other
developing countries, such as Maaysia, Indiaand Russa. ™

Firg, foreign investorsin Vietnam are not subject to any restrictions on capita account
transactions, asthey may purchase foreign currencies for capital account transactions from
commercid banks. Specificaly, foreign investors may purchase foreign currencies from
commercid banks for the purposes of remitting overseas profit earned from business activities,
distributed income (e.g., dividends), income from the supply of services and from technology

trandfers, and other items of money and assats, after they have fulfilled rlevant tax obligationsin

69 See South Africa Reserve Bank, Exchange Control Publications: Historical Background (available at

http://www.reservebank.co.zalinternet/Publication.nsf/L ADV/7BABB1987A DB819142256C4400374485/$File/C.pdf
).

70

Natalia Tamirisa, Capital Controls, International Monetary Fund Research Bulletin, Research Summary, Vol.
2,No. 4 at 2, 3 (Dec. 2, 2001) (available at http://mww.imf.org/External/Pubs/FT/irb/2001/eng/04/index.pdf).

n IMF Exchange Report at 431-36, 570-75, 762-66, 1011-13, 1040-44.
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Vietnam.”? Enterprises with foreign-owned capital and foreign business co-operation parties may
use their VND to purchase foreign currencies for the purpose of payment of principd, interest and
fees on loansin foreign currencies, to domestic banks or foreign lenders.”® Foreign investors and
foregn-invested enterprises may purchase foreign currencies for capital account transactions
directly from commercia banks and may remit such foreign currencies abroad upon presentation
of relevant papers evidencing the underlying transactions (e.g., |oan contracts for repayment of
loans and interests, or tax payment for remittance of profits), without obtaining any gpprova from
SBV or other authorities.”

Domestic investors may purchase foreign currencies from commercid banks and transfer
these funds abroad for the purpose of making investments abroad upon registration of such
invesments with the SBV.”® Domestic entrepreneurs may also purchase foreign currencies from
commercid banks for payment of loans and interest where these ligbilities are denominated in
foreign currencies and, with respect to foreign loans, transfer such currencies abroad upon
representation of loan contracts.”® Such arequirement for the presentation of relevant
documentation evidencing underlying transactions is very common in countries with market

economies and are maintained to prevent tax avoidance and capital flight.””

2 Circular 04/2001/TT-NHNN of SBV (May 18, 2001), on Foreign Exchange Management of Foreign
Invested Enterprises and Parties to Business Cooperation Contracts; see also Law on Foreign Investment at Art. 22,
33.

73

74

& &

» Decree 63/1998/ND-CP of the Government (Aug. 17, 1998) as amended by Decree 05/2001/ND-CP at
Art. 18 (Jan. 17, 2001) on foreign exchange control; see also Circular 01/1999/TT-NHNN7 of the SBV (Apr. 16,
1999); Circular 05/2001/TT-NHNN of the State Bank (May 31, 2001).

& Decree 90/1998/ND-CP of the Government on borrowing and payments of foreign loans (Nov. 7, 1998);

Circular No. 03/1999/TT-NHNN7 (Aug. 12, 2000 as amended on Nov. 16, 2001).

v Seee.q., Russia Determination at 9.
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The Vietnamese Government has dso lifted its control over the interest rates of deposits
and savingsin foreign and domestic currencies, as well as for |oans extended by foreign lenders,
thereby alowing capitd to flow more fredy between the VND and assetsheld in foreign
currencies.”®

Taken asawhale, Vietnam's exchange regime alows the VND to provide rdatively
accurate pricing both at home and in internationa trade and finance. Likely the best example of
the degree the VND interacts on amarket basis with foreign currencies is seen in the booming
internationd trade sector. The Asian Development Bank noticed that

Viet Nam's trade outlook looks bright due to a bilatera agreement with the US and

diversification toward manufactured exports. Exports are expected to jump to $16.7

billion in 2002 and to $18.7 hillion in 2003, showing growth of 8.5 and 12 percent,
respectively. . . .

Recent trade liberdization and arise in capitd goods imports to implement

approved foreign direct investment will result in import growth of 10 percent and

13 percent in 2002 and 2003, respectively.’®

As dready dtated, the Department’ sfirgt criteriafor determining whether a country
possesses a market economy is not whether a currency is convertible, but rather, the “extent to
which the currency... isconvertible” Whether the measuring stick is Kazakhstan and Russa or

market economy countries at the same level of development, Vietnam has clearly exceeded the

standards set by the Department’ stest of whether a country’s currency is convertible.

& Decision No. 546/2002/QD-NHNN of the Governor of SBV (May 30, 2002) liberalizing interest rates on

VND credit transactions and subject such rates for market supplies and demands of capita; Decision 718/2001/QD-
NHNN of the Governor of SBV (May 29, 2001) lifting the ceiling of interest rates on loan in foreign currencies;
Decision 39/2000/QD-NHNN7 (Jan. 24, 2001) allowing banksto fix interest rates on FCDs.

& Asian Development Bank, “Viet Nam’'s Economy Continues on High Growth Path” (Apr. 9, 2002) (available

at http://www.adb.org/Documents/News/2002/nr2002046.asp).
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B. Vietham’'s Wage Rates Are Deter mined By Free Bar gaining Between L abor
And M anagement

Vietnamese law provides areliable framework for wage negotiation through a process of
free bargaining between labor and management. These free-market rules establishing the
principles of supply and demand for labor are underpinned and enhanced by rules guarantesing
the free mobility of labor. Findly, the de facto presence of such principlesin action in Vietnam is
evidenced by the Structure and activities of labor unions in the country.

1 Vietnam’slegal framework providesfor workers rights

Before discussing the rules in existence in Vietnam regarding the labor market, it should be
noted that such rules do not exist in avacuum,; rather, they are influenced and monitored by
objective standards from outside the country. Vietnam isamember of the Internationa Labor
Organization (“ILO”) and ratified numerous ILO conventions. Additiondly, Vietnam works
closely with the ILO to further implement ILO conventions and monitor the country’ s compliance
with those conventions it has aready ratified &

In this context, Vietham has established a clear and codified legd framework in Vietnam
that guarantees free bargaining between labor and management. Vietnam's Labor Code (L abor
Code"), effective since January 1, 1995, and as amended on April 2, 2002, setsforth clearly
defined principles that wages and other working conditions must be established through the
negotiation of individual labor contracts between individua employees and employers® The

Labor Code guarantees workers fundamentd rightsincluding:

80 See VirginiaFoote, President of the U.S.-Vietnam Trade Council, “ Testimony Before the Subcommittee on

Trade of the House Committee on Ways and Means™ (Jul. 18, 2002) (available at
http://waysandmeans.house.gov/trade/107cong/ 7-18-02/7-18foote.htm).

81 Labor Code at Art. 55. All referencesto the Labor Code refer to Vietnam’s Labor Code as amended in April

2002. (All Vietnamese legal documents cited in this submission can be found at http://www.vietnamembassy-
usa.org/renovation/news.php3.)
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(i) “the right to work, to choose fredly the type of work ... without being
discriminated againgt on the basis of his gender, race, socid class, bdiefs,
or rdigion.” and the right to seek employment directly and “to be hired by
any employer in any location not prohibited by the law”;

(i) theright to be paid awage “ on the basis of an agreement reached with the
employer provided that the wage is not less than the minimum wage’ st
forth by the Government;

(i) theright to form, joint or not to join trade union and to participate in union
activities

(v)  theright to strikein accordance with the law. 8
Though workers may choose to negotiate a collective labor agreement, any such agreement does
not replace individua labor contracts®® Rather, any collective labor agreement servesto provide
better working conditions and benefits than those established under individual contracts®*

The Labor Code aso providesthe right of labor mobility. Workers can apply for ajob
with any enterprise or organization in any business sector located in any part of the country.®
Under the Labor Code, employees may enter into one or more labor contracts with one or more
employers, and may negotiate for full-time or part-time jobs®® Employers and employees may
terminate employment relations after atrid period of up to 60 days without any cause, or after that
subject to certain conditions such as severance payments or compensations in case the termination

is made unilaterally without cause®” Therefore, if any employee does not receive what he/she

82 Labor Codeat Art. 5, 7, 16.

8 If employees choose to initiate the collective bargaining process, employers must negotiate under the law.

Therefore, employers can not simply ignore requests. Seeid. at Art. 46.

84 Id. at Art. 44, 49.2.

8 Id. at Art. 6.

8 Id. at Art. 30.

87 Id. at Art. 17, 32, 36-43.
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fedls is adequate compensation, the employee possesses the right to search for better opportunities
elsawhere. The government aso encourages workers to find jobs abroad.®®

The Labor Code guarantees therights of dl individuals, including foreign workers, and
aopliesto al busnessesin Vietnam, including private businesses, foreign-invested enterprises,
and SOEs®® The Labor Code aso extends to protect workers' rightsin household businesses and
farms, unofficidly known as the “informal sector,” which accounts for amost 89 percent of the
total labor force.®

These rules guaranteeing basic |abor rights and the free bargaining of wages between |abor
and management were broadened very recently. In April 2002, Vietnam passed and implemented
new legidation subgtantialy strengthening the Labor Code of 1995. In dl, the new law revises
and clarifies 56 articles of Vietnam's Labor Code. Specificaly, Vietnam's new labor law codifies
internationally recognized worker rights like the freedom to choose employers, a standardized
work week, payment guarantees, overtime limits and pay, a minimum wage, bonuses, severance

pay, maternity leave, and workplace safety.®* The new law aso creates alabor environment more

88 Id. at Art. 134; see also Decree 152/1999/ND-CP of the Government at Art. 1-2 (Sep. 20, 1999) on export of
labor.

8 Labor Code at Art. 2-3; see also Congressional Research Service, Vietnam's L abor Rights Regime: An

Assessment at 9 (Mar. 23, 2001) (available at http://www.usvtc.org/Documents/CRS_L aborRights.pdf). With respect
to Vietnamese and foreign workers under an international treatiesto which Vietnam is signatory, or participants or
state civil servants and officials, police and armed forces, members of political and social institutions who are
specifically subject to a separate regimes, the Labor Code, however, may be applied to the extent not contrary to these
international treaties or regime or if specifically referred to by those international treaties or regimes.

% Labor Code at Art. 2; Circular No. 23/2000/TT-BLDTBXH (Sep. 28, 2000) of the Ministry of Labor, War
Invalids and Social Affairs (MOLISA); see also United Nations Development Programme, Non-State Sector
Development and Job Creation at 12.

o1 Amendmentsto the Labor Code at Art. 30 (freedom to choose employers), 69 (standardized work week), 66
(payment guarantees), 61 (overtime limits and pay), 55-56 (minimum wage), 64 (bonuses), 37, 38, 41 (severance pay
and termination rights), 111, 144 (maternity leave), 96, 107 (workplace safety); see also Virginia Foote testimony at
6.
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conducive to foreign enterprises by codifying the right of foreign enterprises to directly recruit and
hire employees.®?

2. The extent of government involvement in wage negotiations and unions
islimited

The Government does not interfere with or control wages other than establishing a
minimum wage. Ingtead, individuas negotiate with employers to determine the provisions of
their individual labor contract, subject to minimum standards provided under the Labor Code and
esteblished through collective bargaining agreements®® In the event that an individua’s labor
contract provides for conditions less than the level established by the collective bargaining
agreement, the bargaining agreement ensures that the individua workers sill receives the minimal
condition guaranteed to al workers under the agreement.®*

Individud trade unions represent and bargain on behaf of employeeswithin eech
enterprise. The Labor Code of Vietnam clearly grants employees of each enterprise alarge degree

of autonomy as employees elect their collective-bargaining representative®® Moreover, the trade

union representative is required to solicit opinions from al employees, including non-union

92 Previously, foreign companies hired employees through a government agency or middlemen. See Virginia

Foote testimony at 6; see also U.S. Department of State, Bureau of Democracy, Human Rights, and Labor, Vietnam:
Country Reports on Human Rights Practices- 2001 at 19 (March 2002) (*Human Rights Report”) (available at
www.state.gov/g/drl/rls/hrrpt/2001/eap/8384pf.htm). (Please note: Whilethisreport contains some useful insight,
the Government of Vietnam regectsits conclusionswith respect to human rightsviolations) The amendment to
the Labor Code has provided for the right of foreign enterprisesto recruit Vietnamese labor directly. See Labor Code
at Art. 132; see also Economist Intelligence Unit, Country Commerce: Vietnamat 55-56 (April 2002).

9% Labor Code at Art. 29, 30, 49.

94 Id. at Art. 9, 29, 49, 63.
95

Another example of autonomy is the fact that only employees of the company that wish to join comprise
these labor unions. See L abor Code at Art. 8, 45.3.
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members, and any agreement negotiated by the elected representative is subject to 50 percent
approva of al workers within the trade union.*®

Subgtantia evidence indicates that unions are indeed representing the interests of workers
inVietnam. A State Department paper reports that unions were able to gain concessions through
collective bargaining on the length of awork week and abolish the practice of annua-employee
review.®” Evidence indicates that taxi drivers, cooks, market porters, and motorcycle drivers have
organized “hundreds of unaffiliated ‘|abor associations” to represent their interests®® Moreover,
unions organized 72 grikesin Vietnam during 2001, many of which did not follow the officid
protocol of the Vietnam Generd Confederation of Labor (“VGCL”) and only received VGCL's
support after the strikes already occurred.®® These strikes are indicative that many labor unions

operate independently of VGCL control and, therefore, government influence 1%

9% Labor Code at Art. 45.3, 46; see also Decree 196/CP of the Government (Dec. 31, 1994) on Collective Labor

Agreement (for implementation of the Labor Code).

o7 Human Rights Report at 20.

%8 Id. at 19.

9% Christopher Lafleur, Acting Assistant Secretary for East Asian and Pacific Affairs, “ Testimony Before the

Subcommittee on Trade of the House Committee on Ways and Means” (Jul. 18, 2002) (available at
http://waysandmeans.house.gov/trade/107cong/7-18-02/7-18l afleur.htm); see also U.S. Department of Commerce,
U.S. Commercia Service, Vietnam: Country Commercial Guide FY 2002 at Ch. 7 (2002) (available at
http://www.usatrade.gov/website/ccg.nsf/ShowCCG?OpenForm& Country=VIETNAM) (“Vietnam’'s Country
Commercia Guide (2002)”). Petitioners mistake the name of the relevant organization. Petitionerscall the
organization the “ Communist Party Fatherland Front’s Vietnam General Confederation of Labor,” which is actually
the combination of the name of two different organizations, the Fatherland Front and the VGCL. Petitioners mistake
the name of the relevant organization. The Vietnam Fatherland Front is established under Article 9 of the
Constitution as a political organization representing interests of various organizations, individuals of different social
classes, ethnic and religious groups, Vietnamese overseas, and other social and political groups. The VGCL is
established under Article 10 of the Constitution as a socio-political organization of workers, representing interests of
those workers. The VGCL participatesin the Vietham Fatherland Front like many other organizations such as women
associations, Buddhist Association, Vietham Chamber of Commerce and Industry, Viethamese restaurant association,
etc.

100

Lafleur cited the strikes in a context that strongly indicates that the strikes are a positive sign of the freedom
of workersin Vietnam:

“Conditions for workers have al'so improved. The U.S. Department of Labor has devel oped

technical assistance projects with Vietnam in the areas of employment services, socia insurance

and safety nets, employment of people with disabilities, industrial relations, and prevention of child
-32-
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Thus, contrary to Petitioners assertion, there is no meaningful role of the Government in
the formation and management of labor unions or other organized labor. Although admittedly the
VGCL may receive financid support from the gate, this does not necessarily imply government
control. Unions at the business level smply represent the employess of that business*® The
VGCL operates as an “umbrella organization” 2 that essentially handles broader labor regulations
like setting minimum-wage standards.’®® Therefore, the individua unions affiliation with the
VGCL dlows them to participate in determining government policy on labor issues. 194

The Government’ srole in wage determination in the labor market is limited predominately
to regulating wage formation practice. Article 57 of the Labor Code, as amended, Sates:

Subject to consultation with the { VGCL} and representatives of employers,

the Government shdl stipulate the principles for formation of wage scales,

wage tables and labour rates for the employer to formulate and apply

{them} in accordance with the production and business conditions of the

enterprise; and shall stipulate awage scae and awage table for { Sate-
owned enterprises} . 1%

(continued)

labor. A sixth project on HIV/AIDS education and prevention isin the works. And the first Labor
Dialogue between the U.S. and Vietham took place inMarch thisyear.

Y ou should also know that there were 72 private and public strikes during the year, many against
foreign-owned or joint venture companies, but others that involved state-owned and private firms.
The Government tolerated these strikes, even though most were spontaneous and supported by
organized labor after the fact. In some cases, the Government disciplined employersfor illega
practicesthat led to strikes.

The brightest spot in our engagement with Vietnam has been on the economic side...”

101 Law on Trade Union at Art. 5. The VGCL is not involved in the establishment of Iabor unions at the
enterprise level, except on atemporary basis where thereis not yet any union representative appointed to work for the
interests of labor at the enterprise. The VGCL’sroleisalso limited to encouraging employeesto form trade unions.

102 Vietnam's Country Commercial Guide (2002) at Ch. 7.

103 Article 56 of the Labor Code states that the Government will establish minimum wages for regions and/or

industries, subject to consultations with the VGCL.
104 Indeed, trade unions can comment on laws that affect labor regulations. SeeLaw on Trade Unions at Art.
5(1); Foreign Investment Law of Vietnam at IV-3.
105 Labor Code at Art. 57, as amended (emphasisadded).
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Thelaw provides aclear distinction between SOEs and other businesses that becomes extremely
important in understanding how wages are determined in Vietnam's labor market. With SOEs,
the Government naturdly assume alarger role with regard to SOES, and thus, wage negotiations
are subject to certain wage-scale and benefits standards. However, with regard to private
enterprises and FIES, the law clearly intends for the government to assume a different and
sgnificantly lesser role in the setting of wages. The Government does not interfere in wage
determinations other than by setting a minimum wage standard. Private enterprises are not subject
to the wage- scde standard established by the Government for SOEs. Rather, the revised Labor
Code only requires private enterprises and FIEs to publish the sdlary structure agreed upon by
employees and management. 1%

Furthermore, the Government’ s involvement in farming, the largest employing sector of
the economy, is dso extremdy limited. Smdl farms employ the vast mgority of Vietnam's
workforce, and the presence and role of unions is understandably minimized as most farm workers
are not unionized. Rather, farm workers negotiate individualy with their employers to determine
wages and other working conditions,'®” a fact which Petitioners also acknowledge when they state
that these employees wages “are not set by the state” 1 These wages are fredly negotiated and
determined in amanner congstent with a free market as farm workers are often very mobile and

can leave if conditions do not suit them. Since the SOEs employ a small and declining percentage

106 Virginia Foote testimony at 6-7. In essence, this requirement essentially allows for abetter informed |abor

market. Therole of information in microeconomic theory iswell-established -- without well-informed market actors,
markets tend to become distorted. By requiring firmsto publish awage scale, potential employees are in a better
position to negotiate and less likely to be taken advantage of by businesses.

107 Circular 23/2000/TT-BLDTBXH of theMOLISA at § 11, Cl. 3 (Wages and Social Insurances) (Sep. 28,
2001) on benefits for farm workers.

108 Petition, Ex. 12 at 9.
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of the work force, the wages of the vast mgority of Vietnam’'s workers are set independent of any
Government influence.'%°

Although the Government does perform alimited role in labor relaions, Department
practice acknowledges that governments often play some role in labor markets. In the Kazakhstan
Determination, the Department noted that the Government of Kazakhstan “administered wages’
of SOEs!? Similarly, the Russian Government establishes awage scele for state enterprises!?
In the Sovakia Determination, the Department noted, “like other Eastern European Countriesin
trangition, Slovakia relies on collective bargaining among the government, trade unions and
employers associations to determine wage rates.”**? Moreover, the Department noted a specific
instance where the Slovakian government unilaterally imposed wage controls!*® In these
instances, the Department recognized that the government does not have to be completely absent
from the labor market in order to satisfy the tatutory requirement on labor and determined that
these countries were market economies.

3. Vietnam’slabor market isnot subject to other disruptive forcesthat
affected Kazakhstan and Russia

In both the Russia and Kazakhstan ME determinations, the Department discussed wage
arrears which can sgnificantly distort labor markets if the practice becomes routine. Continua
wage arrears, as a phenomenon, undermine collective- bargaining agreements or individua
employee contracts, and are indicative of an unhealthy labor market not functioning on market

principles. For instance, wage arrears can reflect restricted [abor mobility as employees with little

109 IMF Statistical Appendix 2002 at 64.
110 K azakhstan Determination at 7.
11 Russia Determination at 10.

112 Slovak Determination at 6.
113 Id
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opportunity esewhere possess no choice in obtaining employment and can dlow employersto
overstaff.11* Moreover, wage arrears can create barter economies where employers compensate
for arrears by using non-monetary forms of compensation like housing.**® However, the value of
these compensations are not set by supply and demand, and therefore, to some degree, labor
markets essentially function on non-market principles'® Furthermore, wage arrears often lead to
gtuationsin which locd governments artificially support failing companies, thereby transferring

the labor costs as a public externdity.*!’ Notwithstanding the existence of wage arrearsin Russia
and Kazakhstan, the Department still revoked these countries NME status.

The Department’ s graduation of these countries to ME status strongly implies that the
satutory framework, as applied in past cases, dlows for some digtortions which may undermine
the interplay of supply and demand in the labor market. However, wage arrears are not a problem
in Vietnam and the Government’ s role in determining labor conditionsis limited and consistent
with other graduated economies. Moreover, a State Department report specifically states,
“{stince{Vietnam} began moving away from centrd planning, market forces have played an

increasingly important role in determining wages”*'® Considered in the above- mentioned

114 The Department noted that wage arrearsin Russia and K azakhstan persisted, in part, because of limited

opportunities elsewhere. See Russia Determination at 11; Kazakhstan Determination at 8.

115 See Russia Determination at 11.

116 Asnoted in aprevious footnote, persistent wage arrears arise in locales where other employment

opportunities (which pay) are scarce. Wage arrearsin this area can cause a shortage of money, leading to amarket in
which goods cannot be valued or are artificially overvalued because there is no constant medium of exchange. To
obtain goods, people must barter, thereby creating a market where goods do not necessarily hold constant value or are
valued through an interplay of supply and demand.

el The Department noted that |ocal governments in Kazakhstan often did not shut down bankrupt companies,

which in effect absolves the company from any recourse. Thiscan lead to adomino effect in which the creditors of
these compani es become insolvent and amass wage arrears, thereby spreading out the labor cost of the original
company to multiple companies. To some extent, thisis apublic externality as people unrelated to the original
company now bear the cost of that company. See Kazakhstan Determination at 8.

118 Human Rights Report at 20.
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framework, Vietnam arguably contains a hedlthier and more market-oriented |abor Situation than

those of Russa and Kazakhstan.
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C. Vietnam Permits Broad Participation by Joint Ventures or Other | nvestments
by Firms of Other Countries

Vietnam' s foreign investment regime has undergone an intense reformation starting in

1987 and culminating with a more aggressive program indtituted in the late 1990s and continuing
to the present.!*® These reforms have resulted in an amosphere that isincreasingly favorable to
foreign investment. Foreign investors now possess arange of investment forms, including joint-
ventures, business cooperation contracts and 100 percent owned foreign-invested enterprises,
including concession contractsin infra- structure projects (commonly known as Build-Operate-
Trandfer, (“BOT”), Build- Transfer (“BT”) or Build-Transfer-Operate (“BTO”). Together, these
types of enterprises are referred to as foreign invested enterprises (“FIES’), most of which are

manufacturing operations.

Foreigners and foreign companies may aso set up representative offices or branch offices
for distribution and other trading activities or providing various types of servicesincduding
insurance, banking, lega and other services, or to hire agents for distributions of their productsin
Vietnam. In addition, foreign investors may dect to invest in existing Vietnam domestic

companies by purchasing shares or other forms of invesment.

Although the depressed world economy has adversdly affected investment worldwide,
foreign investment in Vietnam is expected to grow in 2002, reflecting new investor confidencein

the country’s liberaized investment dimete.

119 The Government’ s policiesto promote foreign investments have been codified and furthered in the

Government’ s Resolution No. 09/2001/NQ-CP (Aug. 28, 2001) on improvements of Vietnam’s attractiveness for
foreign investors and foreign investment efficiencies and the Prime Minister’s Decision No. 62/2002/QD-TTg (May
17, 2002) announcing the list of national projects calling for foreign investment. See also Vietham's Country
Commercial Guide 2002 at Ch. V11, 8A (Openness for Foreign Investment).

(All Viethamese legal documents cited in this submission can be found at http://www.vietnamembassy-
usa.org/renovation/news.php3.)
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1 Vietnam’slegal framework protectstherightsof foreign investorsand
allows foreign enter prisesto operate with autonomy

Vietnam ingtituted its first Law on Foreign Investment in 1987. Various regulations were
ingtituted throughout the late 1980s and 1990s, culminating in anew law in 1996. Additiona
improvements have been implemented in the most recent amendment to the law in 2000.
(Referencesto the “LH” in this submission are to the latest version of thelaw.) The amended LF
has subgtantiadly improved the lega environment and liberdized redtrictions on foreign
investment. The LFI provides a comprehengve lega framework in which foreign investors are
accorded “right to autonomy in conducting their business” the right to transfer, split, merge or
consolidate their business, 12° protection against Government requisition, expropriation (including
regulatory expropriation), or nationdization of assets;*? fair and equitable trestment;*2? the right
to select projects, locd partnersincluding private companies, forms of investment, business
location, project duration, markets for the products, and the leve of legd-capita contribution; and

123

nationa treatment to foreign investors. > Additionaly, foreign investors are permitted to

establish wholly-owned businesses in most indugtries, including infrastructure projects, energy,

agriculture, and fishery cultivation and processing. 24

Foreign investors are guaranteed the rights
to repatriate profits derived from their invesments, initid investments and dl other assets aswell

asto transfer thair investment partly or entirely to others'> and contract directly with commercial

120 LFI at Art. 31.
121 LFI at Art. 21.
122 LFI at Art. 20.

123 Ordinance on Most Favorable Treatment and National Treatment in International Trade enacted by the
National Assembly’s Standing Committee at Art. 2 (May 25, 2002).

124 Decree 24/2000/NP-CP (Aug. 1, 2000).
125 LFl at Art. 22, 34,
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banks to purchase foreign currencies for al purposes without obtaining any further approval .22

Foreign laborers are smilarly entitled to receive sdary and benefits in foreign currencies and

repatriate their earnings after taxes.*?’

Moreover, dl private enterprises are guaranteed equal
standing with SOEs under the law.*%®

Foreign investors are dso protected againgt legd risksin Vietnam, i.e. foreign investors
will be compensated against any damages caused by changes of law.'*® Foreign investor may
demand the Government to dlow achange in their registered projects activities and objectives, to
grant tax reduction and exemption, to grant compensation by way of setting up againgt the
enterprises’ income tax due to the Government, or to make cash compensation payment to

investors.'3°

On the other hand, in case a change of law provides more benefits to aforeign
invested enterprise or foreign investor, such change will be gpplied unconditionaly on a
retroactive basis '3

Through the passage of the LFI, aswell as applicable provisions of the Enterprise Law,
Vietnam has removed various bureaucratic red tape and reformed other administrative procedures
that affect foreign investors. Among the key revisions are the remova of business licensing

requirements in more than 200 sub-sectors, the streamlining of business regidiration from an

average of 1-2 months to 10 days, and the automatic approva of licenses for export-oriented

126 LFI at Art. 33; see also Circular 04/2001/TT-NHNN (May 18, 2001) on Foreign Exchanges of FIEs.

1217 Id. at Art. 23.

128 See Constitution at Art. 25; see also Theo Larsen and Viet Tuan Dinh, Taking Stock: An update on

Vietnam's Economic Reforms: Progress and Donor Support at 14 (May 24, 2002) (available at
http://www.worldbank.org.vn/partnerships/cg_meeting/Taking%20Stock.pdf) (“ Taking Stock”). Both authors also
prepared the World Bank’s most recent update on Vietnam, released in the Spring of 2002. See World Bank,
Vietnam Economic Monitor.

129 LFI at Art. 21a
130 I d

131 1d,
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FIEs™? Foreign investments are permitted in most sectors.**® Foreign investmentsin agriculturdl
processing, energy, infrastructure projects are specificaly encouraged and given preferentia
treatment.3* Asaresult, foreign investors from dl over the world have widdly diversified their
invesmentsin Vietnam.*®

Contrary to petitioners alegation,**® FIEs have the right to import directly goods and
services necessary for their projects.®’ FIEs are exempted from import duties on goods imported
asfixed assetsfor their projects and, for certain projects, import duties on raw materias and other
goods for their manufacturing activitiesin Vietnam.**® Moreover, FIEs may engage in exporting
various types of goods that are not produced by them or not within their licensed business
activities such as coffee, minerals, certain wood products and certain textiles and garments.*°

Didtribution of foreign goodsin Vietnam as well as many other business activities other than

manufacturing, of foreign companies are not covered under FIL or carried out under the forms of

132 IMF Second Review at 30-32; see also Asian Development Bank, Vietnam: Asian Development Outlook

2002 at 2 (2002) (available at http://www.adb.org/Documents/Books/ADO/2002/V IE.asp). The IMF report also
indicates that Vietnam pledged to remove or reduce the business licensing requirements for an additional 50 sub-
sectors by the end of 2001.

133 See Decree 24/2000/ND-CP at App. 1. Foreign Investments are restricted in areas that are of harmful for
national security and public interests, historical and cultural relics or traditional customs, environment or those
involved toxic chemical or hazardous agents.

134

1d.; see also List of Projects calling for foreign investments announced by the Prime Minister under Prime
Minister's Decision No. 62/2002/QD-TTg (May 17, 2002).

135 IMF Statistical Appendix 2002 at 82-84.

136 Petition, Exhibit 12 at 12.

137 LFI a Art. 31, 47.

138 Id.

139 See World Bank, Vietnam Economic Monitor at App. 1, Box 4.
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FIEs'*° For distribution of foreign produced goods, foreign companies may establish branches
(100% owned affiliates) or enploy locdl agents.*+

In addition, foreign investors are not subject to any redtrictions in obtaining financing from
banks and other sources, either in Vietnam or aoroad, and are permitted to use their assets as
collaterd for their obligations'#? Banking reforms like the removal of interest rate capson
foreign and domestic loans, in both foreign currency and VND, and other reforms thet facilitate
mortgages and collatera procedures further liberdize investment restrictions by dlowing private
enterprises, including FDI, better access to credit.**3

Also, there is no unequal trestment between FIEs and Vietnamese domestic enterprisesin
the right to lease land, or the rate of land rents or corporate taxes, as aleged by petitioners.***
FIEs may lease land directly from the Government or sublet from others, such as infrastructure
developers, a the same rates as those paid by Vietnamese companies leasing land for the purpose
of contributing such land to ajoint ventures with foreign companies. Indeed, due to the various

incentives provided foreign investment, some FIEs are entitled to various exemptions and

140 For example, foreign bank branches are established under the Law on Credit Institutions of 1997, codifying

previous regul ations on foreign bank branches.

141 These activities are covered under Decree 45/ND-CP of the Government on Representative Offices and

Branches of Foreign Companies (Sep. 6, 2000) and Decree 57/ND-CP of the Government (Jul. 31, 1998, as amended
on Aug. 2, 2001), onimport-export activities, processing, sales and purchase agency involving foreign parties.

142 Decree 24/2000/ND-CP at Art. 92.
143 IMF Second Review at 33.

144 Petition, Ex. 12 at 12-14. For amore detailed discussion of taxation of FIEs and domestic enterprises, see

footnote 34 supra.

-42-
161687.9



PUBLIC DOCUMENT
Inv. No. A-552-801

reductionsin land rent.*** Vietnam has additionally reduced price gaps between domestic

businesses and FIEs on severa key inputs including telecommunications and electricity. '4°
Vietnam's recent efforts to liberdize its invesment environment codified the legd

standing of foreign investors, guaranteed equa treatment of al enterprises regardless of

ownership, and effectively lowered the risk and cost of investing in, Sarting, and conducting

businessin the country. Asaresult, the 17 percent increase in foreign investment in 2001

conssted of increased investments by foreign investors who were dready operating in Vietnam as

well as new investors from various countries including the United States*” It is beyond doubt

that VVietnam is continuing to improve the overdll dlimate for FDIs#®

2. Vietnam’srestrictions on foreign investment compar e favor ably to

other market economiesin Asia and countriesto whom the Department
granted ME status

The Department’ s past determinations acknowledge that investment restrictions protecting
industries sengitive or important to a country’s particular interests are not necessarily incons stent
with amarket economy.*° Vietnam's protection of certain sectors deemed vita to nationd
interest from foreign investors compare favorably with Kazakhstan and Slovakia. In both of the
determinations concerning these economies, the Department noted that each country prohibited

foreign investment in certain sectors like natural monopoalies, gas, dectricity, telecommunications,

145 Decree 24/2000/ND-CP at Art. 85, 86 (Aug. 1, 2000); see also Circular 35 on Land Rents and Contributions
of Land Use Rights (May 25, 2001).

146 Taking Stock at 10; see also IMF Second Review at 17.

147 World Bank, Vietnam Economic Monitor at App. 1. For example, in 2001 alone Vietnam had FDI projects
in the energy sector with total investment of US $850 million. Id. at App. A, Box 5.

148 Id. at App. 1.
149

Kazakhstan Determination at 9. Intheir original submission concerning Vietham’s market-economy status,
Petitioners discussed extensively Vietnam’ s use of investment restrictions, export requirements and licensing
procedures.
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and armament production, thereby indicating that the Department explicitly recognizes that
excluding foreign participation in certain sectors does not necessarily undermine or destroy
market functions>>° These prohibitions dearly do not exist in Vietnam.*®*

Moreover, Vietnam's invesment limitations are Smilar to or even less than those used by
countriesin the Asian region that the Department considers to be market economies. The
Philippines Government restricts investment in more sectors of its economy.™? Currently, the
Philippines explicitly redtricts foreign investment in numerous sectors like retail, mass media,
amdl-scae mining, priveate security, utilization of marine sources, the manufacture of fireworks
and pyrotechnics, licensed professonds, public works and construction, advertisng, natural
resource extraction, educeation, public utilities, commercia degp sea-fishing, rice and corn
processing, national security projects, the public health sector, and the defense industry. 3 In
these sectors, foreign investors are limited to a certain percentage ownership, ranging from 30 to
60 percent.®* The Philippines aso caps foreign-ownership of private enterprises to “no more than
40% in nonexport firms”*>> Despite these restrictions, the Philippinesiis till deemed a market

economy by the Department.

150 Id. at 9; see also Slovak Determination at 7.
151 See Decree 24/2000/NP-CP at App. 1 (Aug. 1, 2000); see also IMF Statistical Appendix 2002 at 82-84.

152 Vietnam's Country Commercial Guide 2002 at Ch. 7. Although the Commercial Guide notes that SOEs still
predominate in alarge number of sectors, it isimportant to note that the Commercial Guide does not state that
Vietnam explicitly restricts investment in these areas and that Vietnam is privatizing its SOEs.

153 See U.S. Department of Commerce, U.S. Commercial Service, Philippines: Country Commercial Guide FY

2002 at “ Investment Climate Statement” (available at http://www.usatrade.gov/Website/ccg.nsf/CCGurl/CCG-
PHILIPPINES2002-CH-7:-00033A6A).

154

Id. In some sectors, foreign-investors are allowed 100 percent ownership, but these sectors are subject to
stipulations like presidential approval and a requirement that foreign-ownership be lowered after 30 years of business
operation.

155 Id. Inthis context, small and medium enterprises are defined as those firm with a capitalization of less than

US $200,000.
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Madaysd s invesment redtrictions are dso more stringent than that of Vietnam. The
Maaysan invesment regime impaoses ownership limitations for foreign investors in numerous
sectors. Although recent reforms granted atemporary reprieve, Mdaysialimits foreign
investment in the manufacturing, telecommunications, forwarding agencies, insurance, and
shipping sectors.*® Maaysiaaso extensively regulates ownership and employment by “often
{requiring} foreign and domestic firms to take on bumiputera { an ethnic group in Madaysiat
partners (usudly 30% of share capitd) and to maintain aworkforce that proportionately reflects
Maaysia s ethnic composition.”*®’ And whereas Vietnam subjects manufacturers of specific
products to export requirements like tourist buses and trucks with tonnage less than 10 tons,
Maaysia does not limit its export policies to certain goods - - its restrictions are far more broad.**®

For example, the Mdaysian Government commonly monitors FDI by way of reviewing
investment proposals. All proposals (including foreign and domestic) for manufacturing projects
are subject to the approva of the Maaysian Industria Development Authority who “determines
whether each project is consistent with the Second Industrial Master Plan (1996-2005) and
government strategic and socia policies™®° Investmentsin other sectors of the economy are
reviewed by the “relevant regulatory agency.”®® Yet, no one argues that thislimits competition

on such alevd that pricesin Mdaysaare not reflective of a market-based economy.

156 Id. Vietnam, however, allows 100 percent foreign ownership of insurance and freight forwarding. SeeLaw

on Insurance; Decree 24/2000/ND-CP at App. 1.
157 Id.

158 Id. Malaysiastipulates that a certain percentage of production must be exported in the business license of
each foreign-owned manufacturing firm. In 2001, Vietnam removed 10 out of 24 items that required FDI to export.

See World Bank, Vietnam Economic Monitor at Annex 1, Box 4.
159 Id.

160 Id
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Similarly, Indonesia possesses an extendve investment-approva regime that requires

certain projects to be approved by the President of Indonesia®*

Other investment projects are
subject to review and approva by the Capitd Investment Coordinating Board, which is part of the
Board of Investment and State- Owned Enterprises.!®?  Although reforms have reduced the
average time to obtain licensing, investors often had to wait months before completing the
application process.*®® In addition to bureaucratic obstacles, Indonesia prohibits any private of
foreign investment in eeven sectors of its economy, including some areas of trade and support
services'®* Despite these restrictions, the Department classifies Indonesia as a market economy.
However, the fundamentd point hereis not that the Philippines, Maaysa, or Indonesia
should be considered norn-market economies, rather, it isthat Vietnan' sinvestment regtrictions
are not uniquely nort market oriented and are consistent with those used by market economies.
Table 1 bdow shows that Vietnam'’ s foreign-direct investment (“FDI”) inflows compare favorably
to more devel oped “market economies,” reflecting, in part, that Vietnam's liberaized investment

policy does nat inhibit foreign-investment and investor confidence in the sability of the

invesment climate.

161 See U.S. Department of Commerce, U.S. Commercia Service, Indonesia: Country Commercial Guide FY

2002 at “Investment Climate Statement” (availableat http://www.usatrade.gov/Website/ CCG.nsf/CCGurl/CCG-
INDONESIA2002-CH-7:-00155AA2).

162

& &

163

164

=)
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Table 1.
FDI Inflows: Vietham in Comparison (1994-2000)
(Millions of U.S. Dallars)

1994 1995 1996 1997 1998 1999 2000
Vietham 742 2336 2519 2824 2254 1991 2081
Philippines 1591 1459 1520 1249 1752 737 1489
Malaysia 4342 5816 7296 6513 2700 3532 5542
Indonesia 2109 4346 6194 4677 -356 -2745 -4550

Source: UNCTAD, World Investment Report 2001

Although investment inflows reflect amyriad of factors, the massive growth in FDI from 1994 to
2000 and the recovery of FDI inflows in 2000 after the Asan Financid Criss would not have
happened without a substantidly liberdized investment climate in which investors possessed a
large degree of autonomy. Vietnam's growth and recovery patterns firmly provide evidence of
Vietnam's market-oriented economic climate.

3. Vietnam’sreforms have led to strengthened investor confidence,
growth in foreign investment, and promises of futurereforms

The reform effort has led to impressive FDI performance and positive trendsin Vietnam's
investment dimateX®® Asof May 2001, 3,300 FDI enterprises with atota capital of more than
USS$ 37 billion operated in Vietnam.1*® Foreign capital inflows during 1996 - 1999 account for
nearly one third of annua investment in the national economy.'®” Currently, there are about 400
U.S. firms operating in Vietnam with total U.S. investment of about 1.4 billion USD. The United

Statesis also aleading investor in the oil sector and ranked 13™ in investment commitments, not

165 Vietnam's Country Commercial Guide 2002 at 6, 7.

166 Id. at 52.

167 United Nations Development Programme, The Role of the State and the Market in the Economy of Vietnam

a 4, Table 1.3 (available at
http://www.sai s-jhu.edu/depts/econ/riedel/Rol €96200f%20the%20St ate%620i n%20the%20Economy%200f %V N.pdf.)
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to mention numerous investment projects made by U.S. subsidiariesin third countries 18
American corporations and companies such as Cargill, Coca Cola, Nike, Peps, and Proctor &
Gamble have invested heavily in Vietnam. An increasing number of foreign-investment projects
take the form of wholly-owned FIEs, and many foreign investors have bought out their joint-
venture partners to become wholly-owned FIEs.*®° These events reflect investor confidence that
foreign enterprises can operate with autonomy and meaningfully compete in Vietnam’s economy,
helping Vietnam experience a 12 percent growth in foreign-direct investment from 2000 to
2001.17° The Asian Development Bank (“ADB”) attributes this growth to “the improved dimate
for foreign enterprises following amendments to the Foreign Investment Law and the successful
conclusion on anumber of large energy projects”*’* Moreover, the IMF predicts that FDI
disbursements in 2002-2003 will exceed 2001 levels.*"

Moreover, the United Nations Conference on Trade and Development’s (“UNCTAD”)
2002 World Investment Report rankings further reflect Vietnam's substantialy improved
investment climate as Vietnam climbed the UNCTAD investment rankings from the 53 to the
20" most successful country in attracting foreign investment.2”® The UNCTAD Inward FDI

Performance Index factors the share of a country’ s foreign investment with its share of globd

168 Vietnam's Country Commercial Guide 2002 at 7.

169 U.S. Department of State, Bureau of Economic and Business, Vietnam: FY 2001 Country Commercial

Guide at Ch. 7 (July 2000) (available at
www.state.gov/www/about_state/business/com_guides/2001/eap/vietnam_ccg2001.pdf).
170

Asian Development Bank, Asian Development Outlook 2002 at 4.
171
1d.

172 IMF Second Review at 48.

173 UNCTAD, World Investment Report: Vietnam - Country Fact Sheet (Sep. 2002) (available at
http://www.unctad.org/wir/index.htm) (“World Investment Report”); see also Associated Press, Belgium,
Luxembourg Top Investment List (Sep. 17, 2002) (available at
http://story.news.yahoo.com/news?tmpl=story& u=/ap/20020917/ap_on_bi_ge/un_global _investment_1).
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GDP -- ascore of one indicates that a country’s share of globa foreign investment equasits share
of globd GDP.}"* Vietnam's score indicates that it attracts twice its share of foreign investment
as compared with its share of globa GDP, reflecting the liberaized nature of Vietnam's
investment climate. Vietnam ranks higher than Kazakhstan (which was 21%), Latvia (32”"),
Sovakia (35™), Argentina (48™), Poland (37'") , Thailand (41%), and Maaysia (44").17°
Theincrease in foreign investment has produced subgtantia changesin Vietnam's
economy. Asthe figure below indicates, foreign-enterprises are playing agreater rolein
Vietnam'sincreasingly export-oriented economy; the share of GDP accounted for by exports rose

from 36 percent in 1997 to 50 percent in 200117

Figure 1:
Contributionsto Non-Oil Export Growth
'g |_-I -1
0
70 )
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g 40 =
8 30 |
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0.0 4 —
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Source: General Departmant of Customs

Foreign-invested enterprises and joint ventures have contributed gretly to this export growth.*””

The non-oil SOE export share has decreased consstently within the past five years, declining

174 UNCTAD, World Investment Report.

175 Id.
176 Taking Stock at 9.
177 Id.
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from 65 percent in 1997 to an estimated 35 percent in the first quarter of 2002.27® Meanwhile, the
share attributable to FIEs rose from 23 percent to 35 percent during the same period.*”®

In their petition, domestic producers disregard many of the recent reforms and positive
growth trends in foreign investment by focusing on Vietnam's past invesment environment.
Petitioners dam that foreign investment regtrictions “have resulted in two-thirds of foreign
investment in the form of SOE joint ventures™® However, petitioners cited an ADB report from
2000, which does not contain current information on recent reforms.  Petitioners dso cite liberdly
from the U.S. Commercia Service's 2002 Country Commercia Guide!®! Yet, an examination of
the Commercid Guide reveals that the report often contains outdated information. For instance,
the Country Commercid Guide states that the requirement to exchange foreign currency for VND
in Vietnam is 50 percent.*®2 As discussed above, areview of recent legal reforms and IMF reports
indicates that the surrender requirement is currently 30 percent, down from 50 percent in 2000 and
40 percent in 2001183 Moreover, apparently no attempt was made to update some of the

information. A comparison of the 2001 Country Commercid Guide and the 2002 Country

178

=

179

=

180 Evenif thiswere currently true, heavy foreign investment would belie Petitioners' contention that SOEs are

completely under government control asforeign investors, in the words of the Department, often “demand a certain
degree of autonomous control over there investments. See Petition, Ex. 12 at 11-14; see also Kazakhstan
Determination at 8.

181 Petition, Ex. 12 passim; see also Vietnam’s Country Commercial Guide 2002 at Ch. 7.
182 Vietnam's Country Commercial Guide 2002 at Ch. 7.

183 Decision 173/1998/QD-TTg (Dec. 9, 1998); Decision 232/1998/QD-TTg (Jan. 12, 1998); Decision
180/1999/QD-TTg (Aug. 30, 1999); Decision 61/2001/QD-TTg (Apr. 25, 2001); see also IMF Statistical
Appendix 2002 &t 16, 63.
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Commercid Guide shows that the reports contain subgtantialy the same information, to such an
extent that sections of text are essentialy verbatim.'8*

In some instances, Petitioners blatantly mischaracterize key facts. Arguing that Vietnam's
tax polices discriminate againgt foreign enterprises, Petitioners clam that, “foreign entities with
after-tax income of more than 20% of the companies total capita must pay a 25% tax in addition
to the standard 32% income tax.”*%> However, the IMF refutes this dlaim:

In some respects, Vietnam treats foreign investors more generoudy than domestic

firms the standard rate is lower (25 percent versus 32 percent); foreign investors

enjoy atax refund on reinvested profits, and only domestic firms are subject to the

25 percent surtax on excess income. 18
Vietnam'stax schemeis largely prgudicid againgt domestic businesses and not vice-versa. Only
domestic firms pay the 32 percent income tax, just as only domestic firms pay the additional 25
percent tax. FIEsand FDI enterprises pay the lower tax and are exempt from the surtax.*®

Most importantly, Petitioners ignore the Department’ s precedent in determining ME satus.
Past determinations establish that the Department does not require that reforms have to be
complete or that al reforms have to be successful. The Department aso considers future reforms.

Specificdly, in the Sovak Determination, the Department granted ME gtatus despite specifically

noting the “failings of past policies” and that the “ Slovak government is currently attempting to

184 Compare Vietnam's Country Commercial Guide 2002 at Ch. 7 and U.S. Department of Commerce, U.S.

Commercid Service, Vietham: Country Commercial Guide FY 2001 at Ch. 7. Moreover, in certain cases, the
Commercial Guideisunclear. According to it, FIES are subject to a 32 percent profit tax. However, as discussed
above, the LFI clearly provides that FIEs are subject to a maximum 25 percent profit tax and the IMF notes that only
domestic enterprises are subject to the profit tax at 32 percent and that, in many ways, Vietnam’stax policy favors
foreign enterprises. For more detail, see also footnote 29 supra.

185 Petition, Ex. 12 at 12.

186 IMF Second Review at 10 (emphasis added).
187

When FDIs remit profits abroad, however, they are subject to a 3-7 percent withholding tax. Seethe more
detailed discussion on taxation of FIEs at footnote 34, supra.
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improve the investment dimatein Slovakia™*®® Similarly, in the Russan Determination, the
Department consdered “new laws { that were} till being implemented” a the time of market
graduation, because these reforms “ addressed a number of key issues affecting... the investment
dlimate”*8°

These reforms will further create an investment environment in which foreign invetors are
190

largely autonomous and can compete in domestic markets.

D. Gover nment Owner ship or Control of the M eans of Production IsLimited,
Encouraging a Vibrant Private Sector

Since 1986, Vietnam has transformed its economy from a state- controlled command
economy to a market- based system by sgnificantly reducing the level of government ownership
or contral of the means of production. The private sector isincreasingly and predominantly in
control of production activitiesin Vietnam. Furthermore, the entities that remain under state
ownership are dgnificantly less subject to government control and are increasingly subject to
competitive factors that are comparable to private enterprises. Together, the burgeoning private
sector and the transformed state-owned sector have crested a competitive environment in Vietnam
that is based on merket principles.

The statute requires the Department to congder “the extent of government ownership or
control of the means of production” in order to determine whether Vietnam's economy operates

on market principles of cost and pricing such that sles of merchandise in Vietnam reflect their

188 The Department stated in the Slovak Determination: “Recognizing the failings of past policies affecting

foreign investment, the Slovak government is currently attempting to improve the investment climate in Slovakia.
The government intends to actively promote FDI. ...” Slovak Determination at 8.

189 The full text reads: “While these laws are still being implemented, they have neverthel ess addressed a
number of key issues affecting investor confidence and investor climate.” Russia Determination at 14.

190 See World Bank, Vietnam Economic Monitor at Annex 1.
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fair vaue!®*

Following the statutory requirement and its objectives, the Department has
consgtently determined that “the right to own private property is fundamenta to the operation of a
market economy” and “the scope and extent of private sector involvement in the economy often is
an indicator of the extent to which the economy is market-driven.”*%? In this regard, the
Department frequently investigates the progress in the country’ s land reform and shares of private
enterprises as compared to state-owned enterprises (SOES) in the economy.*®* In many countries
with trangtioning economies, the Department has found that the private sector’s sharein the
economy results from privetization of SOEs as wdll as formation of a private domestic sector and
FDI.2®* Asdiscussed below, these factors indicate that VVietham has transitioned successfully to a

market economy.

1 The Government hasimplemented market-oriented reforms,
encouraging a growing private sector

The formation of the private sector in Vietnam was initiated in late 1986, whereupon farm
land was redllocated from collectives to family units. This led to the formation of about
10 million household farms by 1996. Asaresult of this changein policy, 95 percent of Vietram's
agricultural output is now in private hands®® Vietnam in turn became the third largest exporter
of rice with total average annual output of 23 million tons from 1989 to 1995,*%

Thereafter, Vietnam passed the law on Foreign Investment (1987), the Law on Private

Enterprise (1990) and the Law on Companies (1990), al of which established the FDI sector and

101 19 U.S.C. § 1677(18)(B)(iv).
192 K azakhstan Determination at 10.

193 Id. at 10-12; Russia Determination at 15-17.
194 See, e.q., Kazakhstan Determination at 10; Russia Determination at 15-17.
195 IMF Statistical Report 2002 at 56.

196 Ryan and Wandell, United Nations Development Programme, Vietnam's Reform Experience a 5, 8 (1996)

(available at http://www.undp.org.vn/undp/docs/1996/ref orm/eng/index.htm
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private domestic corporate sector.’®” Together, these laws have permitted the non-farm private
sector to become an increasingly important force in the economy. 1n 1994, the non-state sector’s
contribution to the economy had reached almost 60% of GDP and increased to 61% in 1999.18

The 1992 Condtitution codified these reforms. Article 23 provides that “ property of
individuas and organizations shdl not be nationalized” and that the Government may enforce
mandatory transfer of private property only for the purposes of the nationd interest, defense, and
security, and only with adequate compensation a market prices. Article 16 aso recognizes the
equa legd pogtion and autonomy of each form of enterprise: state-owned, collective, individud,
gmdl-szed private, private proprietorship, and foreign direct investment. Article 15 of the
Condtitution recognizes that the country’ s economy functions under market rules.

Then under the Civil Code of 1994, a more comprehensive legd basis was provided to
recognize and protect private ownership of the means of production. Under Part 11 of the Civil
Code, private ownership of production means and materids, equity, income, savings, benefits,
houses, living facilities, and rights to property are protected for individuals and organizations **°
Also in 1994, the Government passed alaw aimed at easing barriers on domestic investment to

improve private enterprises access to credit by providing the private sector and SOEs equd rights

197 The Government also passed alaw aimed at easing barriers on domestic investment to improve private

enterprises’ accessto credit by providing the private sector and SOEs equal rights and encouraging Vietnamese
overseas and foreignersresiding in Vietnam to invest in the domestic private sector. See Law on Domestic Promotion
(1994) as amended in 1998. (All Vietnamese legal documents cited in this submission can be found at
http://www.vietnamembassy-usa.org/renovati on/news.php3.)

198 IMF s Statistical Appendix 2002 at 56.

199 Civil Codeat Art. 172, 173, 175, 220. Asdiscussed in greater detail below, private land use rights are also
protected.
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and encouraging Vietnamese oversess and foreignersin Vietnam to invest in the domestic private
sector.?®

The Government has implemented many other notable reforms since 1999, 20

culminating
ina 2002 Conditutiond amendment that legally recognizes the equa standing of the private

sector, removes the leading role of SOES, and codifies the Government’ s commitment to an
economy that functions according to market principles*® The Law on Enterprise (enacted by the
Nationd Assembly in 1999 and effective as of January 2000) and its implementing regulations are
consdered the most important lega actions by the Government to promote the devel opment of
private enterprises as they diminated Sgnificant restrictions on private busnessesin severd

sectors of the economy and removed onerous licensing requirements. Article 4 of the Law
confirms, that “{ t} he State recognizes the long-term existence and development of dl forms of
enterprises stipulated by this Law and ensures their equa status before the law, aswell as
legitimate profits earned by business activities. The State aso recognizes the ownership rights of
property, invested capital, income, other rights and legitimate interests of enterprises and business
owners.”

Overdl, these reforms have taken hold, stimulating a strong private sector that controls a

ggnificant share of the country’ s production.

200 Law on Domestic Promotion (1994) as amended in 1998. As discussed in more detail in the next section,

SOEs are no longer favored in the distribution of credit, accounting for asmaller and smaller share of available credit.

201 See World Bank, Vietnam Economic Monitor at Annex 1 (providing alist of recent reforms).

202 Constitution, as amended on Dec. 25, 2001 at Art. 15-16.
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2. Vietnam’s economy is not dominated by state-owned enter prises, but
includes a diver seand important private sector

Any discusson of the degree to which the means of production in Vietnam are owned or
controlled by the government must take place in the context of the tructure of Vietnam's
economy. Vietnam's private sector is comprised of household/farming businesses, other private
enterprises, foreign direct investment (“FDIS”), and collectives (dlso referred to as
“cooperatives’).?%® The public sector consists of state-owned enterprises (“ SOES’) and state

adminigration (i.e., the government and its agencies).

Figure 2:
Sector s of the Vietham Economy
Private Sector Public Sector
Households/Farmers SOEs
Other Private Enterprises State Adminigtration
Foreign Direct Investment (FDIs)

Collectives

At present, the non-agriculturd private sector in Vietnam includes gpproximately 70,000 private
enterprises, 2 million households engaged in business operations, and 4,000 non-agriculturd

cooperatives?®* Asaresult of the legd reforms adopted over the past two decades, the private
sector’ s share of Vietnam's GDP has risen as the GDP attributable to the public sector declined.

As recently asthe early 1980s, the state accounted for literdly dl of Vietnam's GDP, but the

203 Under the Law on Co-operatives, cooperatives are legal entities formed by individuals who contribute capital

and share profits. Cooperatives operate largely like private enterprises, but are managed by its members and mainly
serveits members. Thus, by definition, collectives are under private ownership, and therefore belong to the private
sector, rather than the public sector. Some statistical reports have characterized collectives as public, but even the
IMF agrees that collectives belong in the private sector. See Law on Cooperatives, Art. 1, 6-9, 12, 20; see also IMF
Statistical Appendix at 56.

204 World Bank, Vietnam: Economic Monitor at 16.
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private sector now accounts for more than 60 percent of Vietham's GDP (Table 2) and at least 90
percent of the total labor force (Table 3).2%°

Petitioners would have the Department believe that the public sector overwhemingly
dominates Vietnam's economy, which is smply not true. Table 2 below showing shares of GDP
provesthisisfase.

Table 2:
GDP by Sector and Ownership at Current Prices, 1997-2000%

1997 1998 1999 2000
State Sector 405 400 38.7 39.0
(excluding state management*) 371 36.7 358 36.2
Private Sector 595 60.0 61.3 61.0
(foreign investment sector) 91 103 122 133
Agriculture 258 258 254 229
State 12 11 10
Private 246 247 244
Industry 321 325 345 36.6
State 154 154 155
Private 16.7 171 190
Services 422 4.7 401 391
State 239 235 22
(excluding state management) 20.6 20.2 193
Private 18.2 18.2 17.9

The sources upon which Petitioners rely are mideading asthey fail to take account of the
largest segment of the economy -- private household and farming enterprises, which happen to be

the subject of the antidumping case in which the question of Vietnam's economic status arises.

205 IMF Statistical Appendix 2002 at 56, 64.
206 IMF Second Review at 56; GSO Official Letter No. 587/TCTK-TH.
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During 1996 - 1999, households and farms contributed to more than 33 percent of total GDP?®’

and about 89 percent to the total labor force (Table 3).

Table 3:
Composition and Growth of Labor by Enterprise Form (1999)%%8
1997 1998 1999
Share Growth Share Growth Share Growth
(%) (%) (%) (%) (%) (%)

Total labor force & growth rate 36,994,200 3.40 38,094,200 3.00 39,402,150 3.43

Public 8.90 4.55 8.80 2.97 9.00 2.2
State enterprises 5.20 3.80 5.20 2.97 5.1 1.4
State administration 3.70 4.60 3.60 0.2 3.7 6.3
Private 90.60 3.36 90.50 2.86 90.60 3.55
Households and farmers 89.00 3.10 88.90 2.85 89.00 35
Forma private sector 1.20 12.00 1.30 1155 1.40 11.38
Collective sector 0.40 16.90 0.30 0.77 0.2 6.89
Foreign-invested sector 0.60 3.90 0.70 8.32 0.6 8.86
Total 100 100 100

The number of non-farm household enterprises has ballooned from about 800,000 in 1990 to an
estimated 2.5 million in 1999.2%° These sl enterprises employ on average 3.3 peoplein rurd
areas and 6.3 people in urban areas.?'° The mgjority of household enterprises are in the service

sector with retail sales as the mgjor activity.?** About one-fourth of such businesses are involved

207 United Nations Development Programme, Non-State Business Sector Development and Job Creation at 11
(available at http://www.undp.org.vn/projects/vie99002/busi nes.pdf).

208 United Nations Development Programme, Non-State Business Sector and Job Creation at 12.

209 Id. at 12.

210

= |

211

=)
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in manufacturing, primarily food processing, textiles and garments, and wood processing.*? Itis
important to note that about 30 percent of those household enterprises reorganized by selecting a
corporate form and thereby graduated to the domestic private corporate sector, leaving the balance
of non-farm households at approximately 2 million in 2002.2*3

Petitioners agpparently ignore the vibrant and rapid growth of Vietnam’'s domegtic private
corporate sector, which contributed roughly 13 percent of GDP in 2000 (Table 2).%* New laws
and other measures amed a Smplifying registration procedures and improving the overdl
invesment dimate spurred a great expansion of new businesses. According to the World Bank,
“improvements in the policy environment for the domestic private sector in Vietnam over the last
two years appear to be leading to impressive results’ and that “ private sector reform is progressing
wdl.”?> The World Bank estimates that 36,000 new private enterprises were established between
early 2000 and early 2002, bringing the total number registered to about 70,000.2*° Thisis
compared to only 6,000 regigtrations in the two years prior to 2000. In fact, the number of private
enterprises established in the last 2.5 yearsis more than the total number of new businesses
established during the previous eight years, and represents an investment value of US$ 2 billion

and 6 percent of GDP at present.?!’

212 Id

213 World Bank, Vietnam: Economic Monitor at 16.
214

The domestic private corporate sector includes private enterprises established under various formsincluding
sole proprietorship or private enterprise, partnerships, limited liability companies, and stock-based corporations, all of
which are subject to the Law on Enterprise. Since most of them are small and medium sized, they are also called

SMEs or formal private sector in various reports. See United Nations Development Programme, Non-State Business
Sector and Job Creation at 11.

215 World Bank, Vietnam Devel opment Report at 40.
216

Id. at 16. The massive growth in private enterprises indicates that the Law on Enterprise effectively provided
private parties access to key sectors of the economy where economic opportunity was abundant.

217 World Bank, Vietnam: Development Report at 40.
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FDI has dso posted significant and impressive growth from 9.1 to 13.3 percent of

etnam’s GDP (Table 2), and more than 30 percent of the tota investment of al economic

sectors during 1996 - 1999.%*® As shown in Table 4, share of industrid GDP attributable to FDI

has consistently grown by more than 20 percent since 1996,21° reaching more than one third by

1999 and 2000.
Table 4:
Industrial Production by Sector of Owner ship 1997 - 2000?%°
(in percent of total industrial production)

1997 1998 1999 2000
Public 48.0 45.9 434 42.0
State sector 48.0 45.9 434 42.0
Private 52.0 54.1 56.6 57.9
Households 14.7 13.8 13.0
Private 2.4 2.2 2.2
Mixed 55 55 6.1
Collective 0.6 0.6 0.6
Foreign - invested sector 28.9 32.0 34.7 35.5

Although the state sector still accounts for alarge portion of the economy, its share has

been reduced to 39 percent of GDP in 2000, while the total share of SOEsin the economy isonly

P

proximately 36 percent (Table 2).2! In addition, SOEs accounted for less than 5 percent of the

218

219

220

221

Under Nations Development Program, The Role of the State and the Market In the Economy of Vietnam at

IMF Statistical Appendix at 63.
IMF Second Review at 63.
Id. at 56.
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agricultural sector (Table 2) employed only 5 percent of the population (Table 3), and reduced
their share of industrial GDP from 51 percent in 1994 to 42 percent in 2000 (Table 4).22?

Private enterprises therefore employ the large mgority of workersin Vietnam and control
aggnificant share of production across most sectors of Vietnam's economy. According to the
World Bank’s 2002 Economic Monitor Report, the non-state sector’ s share in industria
production has grown by 20-21 percent from 1999-2001 and in the first quarter of 2002. The
share of foreign investment in industridd GDP has aso grown by 12 percent per year.??® Thus itis
clear that the private sector share of GDP in Vietham will not stop at 61 percent, but will continue
to grow rapidly. Importantly, the share of the non-tate sector in Vietnam's economy (more than
61 percent) compares favorably to other market economies, such as Kazakhstan (60 percent®%#)
and Poland (“half, maybe more’??®) at the time the Department graduated those countries to
market economy status. Therefore, asin prior cases, the Department should find that private

sector -- not the Government -- dominates the Vietnamese economy.

3. Vietnam has equitized a sgnificant portion of SOEs, prompting
increased competition in the market

The Department has found that reducing state- controlled enterprises and presence of
competition from private sector FDI evidence the influence of market forces over the economy. 226

While the pace of such efforts may often be dow, consistent progress demongtrates a country’s

222 Id. at 63.
223 World Bank, Vietnam’s Economic Monitor at 5, 15-16.

224 K azakhstan Determination at 10.
225

Memorandum to the File from Albert Hsu, Office of Policy, Respondent’ s Request for Revocation of
Poland’s NME Status at 22 (Jun. 21, 1993) (“ Poland Determination™).

226 K azakhstan Determination at 10-12; Russia Determination at 15-17.
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commitment to market reforms??’ In Vietnam, SOEs are aready and will continue to reduce their
shares in the economy, as aresult of the Government’ s comprehensive program to “equitize”’

SOEs hy transforming the companies to joint sock companies and sdlling shares to employees
and private investors.

In 1989, the Viethamese Government launched the first mgor program to reform SOES,
starting with the reorganization and liquidation of half of the 12,000 SOEs??® Subsequently, the
Government started a pilot program to equitize SOES, and subjected dready equitized companies
to the Law on Companies (1990) (currently the Law on Enterprises).?*® Later on, in 1996, the
Government issued a Decree laying down a more comprehensive legd framework for a broad
equitization program.?*® These efforts of the Government led to amajor reduction of the number
of SOEs from 12,000 in 1989 to 5,800 in 1997.%%

In 1998, to further accelerate the process, the Government subjected all SOEsto
equitization, except certain public-interest enterprises and certain state monopoly sectors. 22 The

Government will retain acontrolling share (mgority shares) or specia shares (shares with specid

221 See Kazakhstan Determination at 10-12.

228 International Monetary Fund, Vietnam: Selected Issues, IMF Country Report No. 99/55 (July 1999)
(available at http://www.imf.org/external /pubs/ft/scr/1999/cr9955. pdf).

229

The status of equitized SOEs has been confirmed recently by the Law on Enterprises Article. Seeaso
Decree 64/2002/ND-CP (June 2002) replacing Decree 44/1998/ND-CP (June 29, 1998), Decree 28/CP dated May 7,
1996, and Decision 143/HDRT dated Oct. 15, 1990 on equitization of SEOs.

230 Decree 28/CP (May 7, 1996) on equitization of SOES.
231

at 10-11.

232 Decree No. 44/1998/ND-CP (June 29, 1998) (replacing Decree 28). Public-interest enterprises are specified
in Article 1 of Government Decree No. 56-CP of 2 October 1996, including enterprises in the defense industry and
enterprises that derive at least 70 percent of their revenue from urban public works and public transportation. State
monopoly sectorsinclude production of radio-active or toxic chemicals, printing money, and operation of
communications backbone network.

United Nations Devel opment Programme, The Role of the State and the Market in the Economy of Vietham
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control right, commonly known as golden shares) in certain of these sectors*® For dl other
enterprises, the Government may either hold aminority share or sdll dl of its ownership.2®*
Shares of equitized SOEs are offered for sale publicly to both domestic and foreign individuas
and organizations.>*® In addition to equitization, the Government adopted a system whereby
SOEs could be directly sold, contracted out, or leased.>*® The Government also established a
committee (known as the National Steering Commiittee) to facilitate the reform of SOEs >’
The dimate of SOE equitization has significantly improved even since the end of 2001.2%®

In particular, the Government has removed mogt limitations and restrictions that dowed progress
of SOE eqiitization.?>® The Government’s main objectives are now:

To improve the efficiency and compditiveness of enterprises, credting

enterprises owned by multiple holders, including employees, in order to better

manage and utilize the dtate cepitd and assets, and to creste incentives and
dynamic management mechanism for enterprises;

233 See Decree 44. The enterprises and sectors include public service enterprises which have equity of over ten

billion (10,000,000,000) dong; SOEs in exploitation of rare and precious ores; SOEs in large-scal e exploitation of
minerals; technical servicesfor petroleum exploitation; production of fertilizers, insecticides, medicines and chemo-
pharmaceutical s, large-scale manufacture of non-ferrous metals and rare, precious metal's; large-scal e production of
electricity, transmission and distribution of electricity; repair of aircraft; postal services and telecommunications
operation services; railway, air and sea transportation; large-scale printing, and publication; production of alcohal,
beer, and cigarettes; banks for investment and banks for the poor; large-scal e business activitiesinvolving oil and
petrol.

234 See Decree 44.
235 Decree 44 at Art. 33,
236 Decree N0.103/1999/ND-CP (Sept. 10, 1999) on the transfer, sale, contracting out, and leasing SOEs.

237 Decision of the Prime Minister No. 548/TTg (Aug. 15, 1996).

238 World Bank, Vietnam Economic Monitor at 15, 16. The World Bank has reported the Party’ s position to

support privatization of the economy inits Party Plenum, including, among others, recognizing the importance of
private enterprises in maintaining political and economic stabilization, encouraging the country’ s leadersto praise
private businessmen so as to improve their image and perception by the public, and allowing party member to own
private businesses.

239

Decree 64/2002/ND-CP (June 19, 2002) on transformation of SOEs into joint stock companies (replacing
Decree 44 on Equitization of SOEs (1998).
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To mobilize funds from the whole socety, induding individuds, socio-
economic domestic and foreign organizations, to renew technology, develop
business, and

To drengthen the red ownership of employees and shareholders and to
drengthen investor’'s monitoring of the enterprise, as well as baancing the
interests of the state, the enterprise, and the employees 2%

Moreover, to encourage foreign investment in equitized SOES, the Government dlows
foreign investors (i) to participate in the management of the joint stock companies, (ii) to use their
stock as collaterd in credit transactionsin Vietnam; (iii) to convert the dividend earnings and the
income from sdling shares into foreign currency and repatriate these amounts, after fulfilling al
tax obligations as required by Vietnamese laws, and (iv) to trade their stocks in the stock
exchange in Viethnam where the equitized SOEs are listed. 2

The new Decree clearly facilitates further equitization by alowing the equitized SOESs to
lay off redundant employees upon equitization and establishes afund from sdes of Sate sharesto
support severance payments to those employees who lost their jobs during this process,®*? and
removing the limitation of the maximum vaue or percentage of shares that may be purchased by
domestic individuas and organizations®*® Moreover, the Government has significantly
decentraized authority to gpprove the vauation of SOEs for equitization. Only wherethevaueis

equa to VND 500 million or more will approva by the Minister of Finance be required.®** To

speed up the process, the Government will hold government agencies specifically reponsible for

240 aArt. 1.

.at Art. 28.
.at Art. 25, 27.
at 4.

.at Art. 2.

241

242

243

244
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formation and implementation of the equitization program for indudtries within their
responsibilities®*°

Findly, two stock exchangesin Hanoi and Ho Chi Minh City were established and a
comprehengve legd framework for trading securities and other instruments has been in place
since 1998246 Thefact that most of the stocks listed in these markets as well as those traded
outside of the stock exchanges are shares of equitized SOEs is convincing evidence of the
improvement of economic efficiency and corporate governance of equitized SOEs. With these
changesin the law and policies as well as impressive economic achievements of equitized SOES,
there is no doubt that the pace of equitization will increase in the future.

Indeed, the success of this process was immediately noticeable and has progressed rapidly.
By the end of December 1999, 370 enterprises had been equitized.>*” Among them, 43 enterprises
had registered capita of more than 10 billion dong and 6 enterprises had foreign shareholders.2*®
Approximately 500 SOEs were equitized and 51 have been transferred, sold or contracted out
during 2000, 2001 and the first eght months of 2002, which is more than 2.5 times the total
number of SOEs equitized during the first 9 years of equitization.?*°

Clearly, the importance of SOEsin Vietnam's economy is dwindling, with SOEs
occupying roles smilar to those held by SOEs in other developing countries such as monopalistic

indugtries or those related to infrastructure and nationa security. In many instances, the

245 Id. at Art. 30.

246 Information is available online at http://www.vneconomy.com.vn/en/stock/dir.cgi and

www.stockmarket.vnn.vn.

241 GSO Official Letter No. 587/TCTK-TH.
248 I d.

249 Until June 2002, about 900 SOES have been completely equitized. Seeid.; see also “Speeding up
equitization,” Vietnam Economic Times (Jun. 21, 2002).
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Department found that the Government’ s policy to maintain amonopoly or control over certain
“drategic sectors’ such as natura monopoliesisnot aper se indicator of a non-market
economy.?*° To the contrary, the Department found that this can be justified for amarket
economy if it is serving a socio- economic development strategy for the country. 2°* Inthe
Kazakhstan determination of market economy status, for example, the Department determined
that an indudtrid policy involving state control or ownership in “natura monopoly providers (e.g.,
utilities, transportation)” and even “enterprisesin commercid sectors’ does not necessarily
conflict with market principles because it served the country’ s prudent macroeconomic strategy,
e.g. to diversfy the economy for the purpose of reviving depressed markets and rejuvenating
industrid growth, rather than to institute government control.2°2

The Department has recognized that competition from domestic private sector and FDI can
provide “a market-based dternative’ to SOEs and, therefore, subject SOEs in these sectors to
overal market forces®® In Vietnam, there is a significant and increasing presence of private
enterprise and FDI in most sectors of the economy, including traditional monopolies, such as
telecommunications, eectricity production, trangportation services, banking, insurance, and oil
and gas production.®* As to telecommunications, mgjor international telecommunications firms
are dready established in Vietnam, including Telstra, Semens, Ericcson, Comvik, Alcatd, NEC,

France Telecom, NTT, and Lucky Goldstar, to sell equipment and provide services?®® Similarly,

250 K azakhstan Determination at 10.

251 Seeid. at 11; Russia Determination at 16.

252 K azakhstan Determination at 11; see also Russia Determination at 16.

253 K azakhstan Determination at 11; see also Russia Determination at 16.

254 See IMF, Statistical Appendix at 83-89.

256 Vietnam: Country Commercial Guide 2002 at “ Telecommunications Equipment and Services.”
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in 2001 alone, there were two new FDI projectsin dectricity, with total investment of 850 million
USD: Electric de France led a consortium of Tepco and GEC (US $400 million) and BP lead a
second project (US $450).2°° The US-VN BTA islikely to improve U.S. access to the market as
well.?*” The BTA will open banking servicesinitialy to 30-49 percent U.S. ownership, to be
increased to 100 percent after nine years.®>® Even now, banking services are subject to tiff
competition among 6 state owned banks, about 30 foreign bank branches, severd joint venture
banks and about 40 private joint stock banks.>>® The BTA will dso improve competition in
insurance services, where foreign and Vietnamese firms are dready sharply competing to provide
life and nonlife insurance for agrowing market in Vietnam.?®® Findlly, variousinternational
companies are involved in oil and gas exploitation in Vietnam, of which aU.S. company isa
leading investor.?®* Clearly, the influence of foreign investment in such traditiond monolistic
sectors will push SOEs towards market-based competition.

In generd, privatization and liberaization of the Government’ s control of SOES have
shifted Vietnam's economy from state-controlled to market-based. These reforms have led to a
larger and more significant private sector and have forced remaining SOES to compete with others

in the market.

256 World Bank, Vietnam Economic Monitor at Annex 1, Box 5.

257 Id

258 Mark Manyin, Congressional Research Service, The Vietnam+U.S. Bilateral Trade Agreement at CRS-13
(Jun. 20, 2001) (available at http://usvtc.org/BTA/CRS%20Vietnam%20BTA .21jun01.pdf).

259 GSO Official Letter No. 587/TCTK-TH; see also “Vietnam Economy: Local banks|ose out to foreign
rivals,” Saigon Times Weekly (Apr. 4, 2002) (available at
http://lwww.vneconomy.com.vn/en/finance/banking_monetary/02-0085.htm).

260 “Vietnam Economy: Insurance Boom,” Saigon Times Weekly (Jan. 19, 2002) (available at
http://www.vneconomy.com.vn/en/finance/dir.cgi?sb=2.0& cat=0& ft=31); Mark Manyon, The VietnamU.S. Bilateral
Trade Agreement at CRS-13 to CRS-14.

261 Vietnam's Country Commercial Guide 2002 at 7.
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4. Vietham’s law protects private owner ship, particularly land userights

The Department has found that an important indication of the degree of government
control over production is the right of private ownership.?%? To examine this factor, the
Department must consder the legd framework that has been established in the subject country
and the progress that has been made to foster private ownership. In this case, given the significant
influence of the agriculturd sector, private land rights demondtrate Vietnam's market orientation.

Private ownership of houses, property, income and means of production are first and
foremost protected by the Congtitution and may not be nationalized without adequate
compensation.?®® Rights of individuas and organizations to use land and to transfer land-use
rights are guaranteed under the Constitution.?%*

In conjunction with the Law on Land, as introduced in 1989 and amended in 1993, the
Civil Code of 1994 created a comprehensive lega basis to recognize and protect private
ownership in most of means of production. Part 11 of the Civil Code (Articles 172-284) protects
private ownership of production means and materids, equity, income, savings, benefits, houses,
living fadilities, and property rights®® 1n 2000, amendments of the Law on Land were approved
by the Nationa Assembly and, since then, additiona regulations have been issued to darify and

codify the establishment of property rights for private parties®

262 K azakhstan Determination at 10-12; Russia Determination at 15-17.
263 See Constitution at Art. 58, 23.

264 Constitution at Art. 18.

265 Civil Code at Art. 172, 173, 175, 220.

266 Recently, the following additional regulations have been issued: Decree No. 4/2000/ND-CP (Feb. 11, 2000)
as amended by Decree 66/2001/ND-CP (Sep. 28, 2001), stipulating the implementation of amendments and additions

to anumber of articles of the Land Law; Decree 38/2000/ND-CP Government on collecting land use fee (Aug. 23,
2000); Decree No 178/1999/ND-CP (Dec. 29, 1999), providing procedures for exchanging, transferring, renting, re-
renting, inheriting, mortgaging, co-financing, and allowing land-use rights transactions in compliance with the revised
Land Law to make land more attractive for collateral.
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Property rightsinclude the right to use, transfer, convey, lease, and sublease land. Land
rights may aso be used as collatera for loans and other contractud obligations, as well as capita
contributions?®’  Individuals and households have the right to inherit land use rights°®
Resdentid land can be held by individuas or households on a permanent bagis, i.e., on an indefinite
term, and may be trandferred without changing the status of the land use right, or sublet to economic
organizations2%° Additionally, Vietnam recognizes private ownership, including ownership by
foreign investors, in fixed assets erected on the land®’® and of residential houses®™ Land userights
for agriculture and forestry land and land leased or alocated for purposes other than residentia use
may be extended to 50 years, or, in specia circumstances, 70 years?’? Land alocated for one
purpose may be converted, upon approva by the provincia authorities, for another purpose with
different associated rights?”® And, recently, the Government has enacted aregulation on Re-
evauation of Tariff for Land-Use Rights that reduced land rents by 20 percent.

Additionally, these property rights are largely irrevocable, subject to rare exceptions. The
Government may not withdraw land-use rights granted to businesses and individuds prior to the

duration of the intended period, unless there is a serious violation of the law, as pecified by the

267 Civil Code at Article 690, 691; see also Law on Land, as amended (Dec. 2, 1998, Jun. 29, 2001); Decree
04/2000/ND-CP (Feb. 11, 2000) as amended by Decree 66/2001/ND-CP (Sept. 28, 2001) on implementation of the

Law on Land; Decree 17/1999/ND-CP (Mar. 29, 1999) on procedures for conversion, assignment, leasing, subleasing,
and capital contribution of the land use right.

268 1d.; see also Circular 35 on land rents and capital contribution by land use right dated May 25, 2001,
codifying and replacing former regul ations.

269 Decree 04/2000/ND-CP at Art. 27.

270 Constitution at Art. 58; Civil Code at Art. 6, 176; Law on Foreign Investment at Art. 21.

2rt See Decree 81/2001/ND-CP (Nov. 5, 2001) on ownership of residential housing and land by oversea
Vietnamese; Decree 60/ND-CP (July 5, 1994) (as amended on August 3, 1996) on residential housing and land.

2r2 See Law on Land, as amended (Dec. 2, 1998, June 29, 2001); Decree 04/2000/ND-CP (Feb. 11, 2000) as
amended by Decree 66/2001/ND-CP (Sept. 28, 2001).

273 Id.
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Law on Land (Article 26). Vietnam's Condtitution provides that “property of individuals and
organizations shdl not be nationaized” and limits the Government’ s ability to commandeer
private property for the purposes of the nationa interest, defense, and security, and only with
adequate compensation subject to market value.?’*

Findly, the Government has sgnificantly improved the process of documenting land-use
rights beginning in mid- 1999 through the use of certificates documenting the person or entity with
rights to a given property.?”> Under this system, the Government is conducting a survey of land-
use rightsin order to issue certificates as a precondition for usng land-use rights as collaterdl. As
of January 2000, land-use right certificates had been issued to some 10 million household farms
(covering 84 percent of al farmers and 75 percent of dl farm land). The issuance of certificates
was strengthened in August 2000, when authority for issuing such certificates was expanded to
indudelocal level governments®’® As of March 2001, revisionsto the Land Law were
proceeding in amanner that promoted further decentralization of authority and diminated delays
in the issuance of certificates®’”

In addition, the red estate market has adso be formalized since 2001 and its function was

278

enhanced by dlowing Vietnamese overseas to hold land userights“*® Asaresult, according to a

274 Constitution at Art. 23 and Land Law, as amended, Art. 26-28.

215 The General Department of Land and Ministry of Finance issued ajoint notification No. 1442 regarding the

issuing of land-use right certificates on September 18, 1999. This clarified the procedures for issuing land-use rights
and mortgaging land.

276 The General Department of Land Notification No. 1248. It was decided that the People’s Committees at the
prefecture level would bein charge of issuing land-use right certificates for regional industries such asfisheries,
forestry, cultivation and salt production, as well asfor residents.

2 In addition to progress made with farms, some efforts have been seen in promotingissuance of land-use right

certificatesin urban areas. The standards for issuing land-use right certificates in urban areas were determined by
Government Decree No. 38 issued in August 2000.

278 See World Bank, Vietnam Economic Monitor at Annex 1, Box 5. The Government issued Decree

79/2001/ND-CP in Nov. 2001 to improve transparency and formalize real estate market by providing clear cut rules
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recent report of the Asian Development Bank, the red estate market in Vietham has devel oped
and the price of red estate has fluctuated due to market forces. “Red estate services were the
bellwether, strengthening by 8 percent due to a buoyant red estate market. The easing of
procedures for issuing land- use certificates, the granting of permisson to overseas Vietnamese to
buy land, and the recognition of Vietnam as one of the safer countries promoted land transactions.
Asaresult, land pricesin mgor urban areas such as Hanoi and Ho Chi Minh City increased by
three or four times during the year.”2"®

Nonethdess, it should be noted that the title to land officidly remains under the
Government. While admittedly these laws do not yet formally recognize private ownership of
land, the rights accorded by the government to land users are typical of those of most market
economies and amount to de facto private control of land as ameans of production. Indeed, thisis
no different from policies of countries whose economies are clearly market oriented. Hong Kong,
for ingance, has maintained a system of land use rights without the accompanying right to own
theland?® |sradl is the same, with the State owning 93 percent of land, which dso includes
houses, buildings and permanent fixtures 28

Importantly, the Department’ s practice in previous ME determinations recognizes that the

land-use right system is not contrary to the existence of amarket economy.?®? In the Kazakhstan

(continued)

on the sale, lease, mortgage and transfer of land use rights and in June 2001, Vietnamese overseas are officially
permitted to hold land use rights.

279 Asian Development Bank, “Vietnam’s Economy Continues on High Growth Path” (Apr. 9, 2002).

280 Basic Law of the Hong Kong Special Administrative Region of the People’ s Republic of Chinaat Ch. 1, Art.
7 (Apr. 4, 1990) (available at http://www.info.gov.hk/basic_law/fulltext/index.htm).

281 Basic Law: Israel handsat §§ 1,3 (Jul. 19, 1960) (available at http://www. http://www.uni-
wuerzburg.de/law/is__indx.html); Israel Lands Authority website (available at
http://www.mmi.gov.il/Envel ope/indexeng.asp?page=/static/eng/f_general .html).

282 K azakhstan Determination at 11-12.
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case, the Department determined that the right of land usersto sdll, mortgage or otherwise dispose
of land use rights received from the State crestes ared difference between the land regime under
a norn-market economy and one adopted under a market economy. Indeed, in that case, while the
Department noted the fact that the title to land belongs to the State, it did not change the
Department’s holding that Kazakhstan's economy has graduated from NME to ME status. 2
Therefore, aswith prior casesin which the Department has considered the market status of
countries, property rights are an important indicator of the degree of government control of
production. In Vietnam, private parties have the right to use, transfer, lease and encumber land,
freaing private enterprises to pursue commercid activities without government intervention. This
is particularly rdlevant to the agriculture sector, which is subject to this antidumping proceeding.
Combined with the broad private sector involvement in the economy, this factor clearly

demongtrates Vietnam' s status as a market economy.

283 Id
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E. The Government Of Vietham Does Not Exer cise Control Over The Allocation
Of Resources Or The Price And Output Decisions Of Enterprises

Vietnam has implemented sgnificant economic reforms such that the Government does not
control the alocation of resources or the price and output decisions of private enterprises. Rather,
decisons regarding investments, purchases of supplies, output, and pricing are decentraized,
resulting in a critical mass of market-based valuation of resources. Such decentraization has
developed so that demand and supply conditions determine the alocation of resourcesin the
economy.

Compared with Eastern Europe, members of the former Soviet Union, and even Chinag, the
Government of Vietnam has never extended that much control over the economy, particularly
with regard to the agriculture sector, the most important part of the economy.?®*  Asthe UNDP
reports, the activities of various enterprises “were never truly linked through a centra plan,”?® so
that price controls were dways less extengve than those in the predominantly centraly planned
€CcoNomies.

The reforms implemented in order to lift the Government’ s control over price, alocation of
resources, and output decisions took root in the early 1980s in Vietnam, starting with the increase
in autonomy in the agricultura sector and household units, the liberalization of trade between
provinces and externd trade, and the abolition of the two-price system (i.e., market prices and

government-announced prices). Asaresult of these reforms, and in order to prevent inflation,

284 See United Nations Development Programme, Vietnam's Reform Experience - The Quest for Stability

During Transition, at 4.
285 |d.
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further reforms were implemented in the form of diminished state subsidies, curbed access of the
state sector to credit, and increased interest rates?°

Further reforms took place during the last 20 years, with sgnificant improvement since
1998 under the close ass stance and monitoring of the World Bank, the IMF, and various
internationa organizations, leading to impressive performance of the Vietnamese economy as
evidenced by the growth of the private sector, high inflow of foreign investment, low inflation and
budget deficits, and rapid growth in import-export budget balances. The evidence therefore shows
that Vietnam's entrepreneurs and resources are free to react against market forces, unbound by
Government control over prices, the alocation of resources, or productive output.

1. Prices have been liberalized to a sufficient extent that transactionsare
now valued based on consider ations of supply and demand

Prior to its economic reform, the Government of Vietnam controlled the price of only 100
items -- much less than the 2000 commodities controlled by the former Soviet Union or the 500
items controlled by China®®” Today, however, Vietnam controls far fewer prices, having lifted
most of its price controlsin 1992.2%8 Under the 1992 regulation, the government ceded its
authority to regulate pricing in dl areas other than natural state monopolies and certain prices
deemed essentid to the economy.  The areas in which the Government specificaly fixed prices
under this law were electricity, postal services, and domestic telephone services. 22° The

Government aso regulates, pursuant to the 1992 law: domestic prices of petrol, metals, some

286 ﬂ a5.
287 ﬂat4

288 Decision No. 137/HDBT (Apr. 27, 1992). (All Vietnamese legal documents cited in this submission can be
found at http://www.viethamembassy-usa.org/renovation/news.php3.)

289 Id. Thisregulation also set principlesfor the Government to regulate prices on non-commodities, e.g., the

sales prices of state assets, land rent charged by the Government, and prices for determination of taxes on land and
import duties.
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fertilizers, cement, paper for newspaper printing, freight costs on certain essential commodities
shipped within Vietnam, internationd telecommunications, and water; export prices for rice and
crude oil; and import prices for petrol and some fertilizer. > Prices of al other products and
services are set by the market without any intervention by state ingtitutions®®* The regulations are
focused, therefore, on products aimed at protecting the public interest, but even these prices are
adjusted frequently to reflect the cost of production. Indeed, as shown in Table 5 below, the
energy prices for busnesses (commercia and industry) are Smilar to the prices charged in other
market economies in the region.

Table5

Energy Costs of Selected Countriesin the Areain 20007%2

Countries Consumers Commercial Industry Public Lighting
Maaysa 6.1 7.3 57 4.1
Singapore 85 7.4 7.3
Thailand 6.7 7.0 58
Philippines 10.6 10.6 9.4
Korea 85 8.9 7.9 6.0
Japan 22.6 18.8 14.6 8.9
Hong Kong 11.3 11.3 10.6 9.8
Taiwan 9.1 9.1 6.2
Vietnam 34 8.9 53 55

Theinitid price liberaization measures undertaken in 1992 were strengthened in 1999

under the Enterprise Law (1999). The Law stipulates that enterprises have complete autonomy in

290

=

291

=

292 GSO Officia Letter No. 587/TCTK-TH.
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doing business, indluding setting prices independently. 2% The same principle gppliesto ll
enterprises, including SOEs and FIEs;*** thereby ensuring that market-based pricing was instilled
in al sectors of the economy.

Additional reformsin this areawere passed in 2002. The 2002 Ordinance on Price
establishes autonomy in price setting by enterprises and more clearly defines the scope of Sate
price management. In particular, these newest regulations ensure that:

“The State respects the right to set prices and to compete in price by organi zations and
individuals engaged in business and production according to the law.”*®

“The Government decides only the price of assets that are of gpecia importance for the
socia development of the country.”#%

According to the 2002 Ordinance, the Government will regulate only the following prices?®’
Renting land and water surfaces, and important mineral resources,
Sdling and renting State assets;

Monopoly goods and services (meaning fresh water and dectricity supplied to
individuas and households (i.e., consumption) and production, post and
telecommunication services, segport services, and domestic aviation and train fares);
and

Goods and services essentid for the economy and the public (meaning bus fares within
cities, towns, or industria zones; printing paper for newspapers, text books for
elementary and secondary schools; and gasoline).

This specific ddineetion and limitation of areas in which the government can control prices

issgmilar to many other countries -- developed and developing dike -- and gemsfrom

293 Law on Enterprise, Article 7.

204 1d., Article 1. SOEsand FIEs are both limited liability companies and subject to the Law on Enterprise.

29 Ordinance on Price, Article 2.
296 Id., Articleo.
291 1d., Article 7.
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understandable concerns about monopoly pricing, socia welfare, and economic development.2%®
Indeed, even in the United States the Government regulates fees and charges on various
telecommunication services, ail, and dectricity. The Federd Energy Regulatory Commission
(“FERC") regulates natural gas, oil and dectricity in the United States®®° According to the FERC
webdte, in the area of natura gas, “Under the NGA, the Commission regulates both the
condruction of pipeline facilities and the trangportation of natural gas in interstate commerce.”
Companies providing services and congtructing and operating interstate pipelines must firgt obtain
Commission certificates of public convenience and necessity. In the area of dectricity, the FERC
webdte points out, “ The Commission approves rates for wholesale eectric sdes of eectricity and
tranamission in interstate commerce for private utilities, power marketers, power pools, power
exchanges and independent system operators.”*®° While deregulation of the electricity industry

has occurred in the last 5 years, prior to that the industry in the U.S. was fully regulated *°* The

298 Vietnam's regul ations stipul ate that the Government has the right to abolish monopoly prices set by

organizations or individuals using monopolist linkages, and to impose fines according to the law. Section 4 on the
Control of Monopoly Prices of the Ordinance on Prices; Section 5 of this Ordinance deals with antidumping measures
and regul ations on complaints, accusations, investigations, and related i ssues of administration.

299 FERC Regulates the transmission and sale of natural gasfor resale in interstate commerce; regulates the

transmission of ail by pipeline in interstate commerce; regulates the transmission and wholesale sales of electricity in
interstate commerce; licenses and inspects private, municipal and state hydro electric projects; oversees
environmental matersrelated to natural gas, oil, electricity and hydroel ectric projects; administers accounting and
financial reporting regulations and conduct of jurisdictional companies, and; approves site choices aswell as
abandonment of interstate pipeline facilities. (Available at http://www.ferc.fed.us/about/about.htm.)

300 Available at http://www.ferc.fed.us.

301 In 1978, Congress passed the Public Utility Regulatory Policies Act which laid the groundwork for
deregulation and competition by opening wholesale power markets to nonutility producers of electricity. Congress
voted to promote greater competition in the bulk power market with the passage of the Energy Policy Act of 1992,
The Federal Energy Regulatory Commission (FERC) implemented the intent of the Act in 1996 with Orders 888 and
889, with the stated objective to “remove impediments to competition in wholesal e trade and to bring more efficient,
lower cost power to the Nation’s electricity customers.” The FERC orders required open and equal accessto
jurisdictional utilities' transmission lines for all electricity producers, thus facilitating the States’ restructuring of the
electric power industry to allow customers direct access to retail power generation, (available at
http://www.eia.doe.gov/cneaf/el ectricity/page/fact_sheets/restructuring.html).
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regulation of the il industry is much the same*%? Regulation of the telecommunications industry
isthe work of the Federd Communications Commission, which regulates radio, television, wire,
satdlite and cable. Each of theseisregulated in the sense that the FCC regulates the fees and
taxes to be charged for each of these services.®>® The naturd monopoly controlsin Vietnam are
no more than those that currently exist in the United States.

Furthermore, the Department has recognized the understandable resistance to price
liberdization in certain sectorsin its analyss of other formerly NME countries. With regard to the
energy sector in Russia, the Department stated that “{ t} he government is liberdizing these
regulated prices over time, balancing the need for economic stability and order, on the one hand,
and the long-term viability of the utility.”*°* Overall, the Department recognized that remnant
price controls were distortionary but, nevertheless, did not lead to the conclusion that pricesasa
whole were not market-based. The Department found that Russia was a market economy despite
the fact that “regulated energy pricesin Russaremain asgnificant digortion in the economy, as
they encourage the wasteful use (mis-alocation) of Russia s energy resources and dow the
adoption of more efficient production methods”*% The Department noted in its decision that
despite rampant inflation in the economy, “most regulated prices, particularly those for gas and

eectricity ... remain well below world market-levels and may not even cover the cost of

302 Available at http://www.ferc.fed.us. The objectiveisto establish just and reasonable rates to encourage

maximum use of oil pipdines--arelatively inexpensive means of bringing oil to market -- while protecting shippers

and consumers from unjustified costs. The Commission does not oversee the construction of oil pipelines or regulate
the supply and price of oil or oil products. Rather, it helps to assure shippers equal access to pipeline transportation,
equal service conditions on apipeline, and reasonable rates for moving petroleum and petroleum products by pipeline.

303 Available at http://www.fcc.gov/ccb.
304 Russia Determination at 18.
305 Id.
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production.”®*® Yet, in that case, the Department recognized that price liberdization in Russais
“essentialy complete” noting that Sgnificant distortions in amgor sector of the economy such as
energy remain in some market economies such as Venezudain the late 1980s and early 1990s and
Hungary and Indonesia currently. *°

Similarly, for Kazakhstan, the Department acknowledged that the presence of market-
based pricing should be recognized even when the prices of natural monopolies are substantialy
influenced or set by the government.3°® The Department recognized that the list of sectors subject
to price controlsin Kazakhstan “appearsto be extensve” Y et this fact was de-emphasized by
the Department because “the sectors subject to price controls in Kazakhstan are the same as those
in which many Western countries exercise price regulaion, i.e.,, the transportation, utilities,
telecommunications, and postal sectors.

Indeed, a careful review of the price regulatory sysemsin severd former Soviet
Republics and Eastern European nations, al of which the Department recently deemed market
economies, reveals controls that existed at the time of the Department’ s analysis that were at least
as extensve asthosein Vietnam:

In addition to its control over the prices charged by natura monopolies, Russa
aso controls prices of the defense industry and certain socidly important goods
and services including some types of drugs, prosthetics, and orthopedic

appliances.3®

Sovakiamaintained price controls “on alimited number of goods and services,
primarily for household consumption, covering such items as energy products,

306

=)

307

=

308 K azakhstan Determination at 12-15.
309 Comments of Russian Respondents, December 10, 2001, at 126.
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utilities, rents, and some public services™**° The Slovakian government aso
controlled the prices of water, gas, and household dectricity.

Smilarly, the Czech Republic regulated the prices of “alimited number of
goods and services, primarily for household consumption, covering energy
products, utilities, rents, and some public services”?'? Specificaly, the Czech
Republic controlled water and sewer rates, bus fares, housing rents, and the
price of dectricity and natural gas3*

In Poland, resdentia rents and the prices of gas and electricity, milk, domestic

heating and hot water supplies, basic medicines, and public transportation were

regulated by the government 31

Hungary maintained price controls on household dectricity and gas, public

trangportation, and natural monopoalies, including telecommunications and gas

and dectricity distribution. >

Latvia, where fully 20 percent of the consumer price index was comprised of

regulated prices, maintained price controls on public trangportation; water and

sawerage; residential and industria electricity, gas, and stesm; and housing.

So, dthough certain prices are regulated by the Government, such controls are common in

market economies and have not prevented the Department from determining that, overdl, an
economy is ill based on market principles. Indeed, Vietnam's price controls are no more

redtrictive than other countries that the Department has deemed market economies, and its

Government is devoted to building on its dready substantia progress towards ensuring that prices

310 Slovak Determination at 12.
311 Id

312 Memorandum to R. LaRussa, Antidumping Investigation of Certain Small Diameter Carbon and Alloy
Seamless Standard Line and Pressure Pipe from the Czech Republic: Non-Market Economy Country Status at 12

(Nov. 29, 1999).
313 M

314 Poland Determination at 22.

315 Memorandum to R. LaRussa, Antidumping Administrative Review of Tapered Roller Bearings from

Hungary: Market vs. Non-Market Economy Analysis at 14 (Feb. 23, 2000).
316 Latvia Determination at 15.
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are st by the market forces of supply and demand reflecting the cost of production and scarcity of
resources.®’
2. Vietnam hasimplemented substantial banking reforms such that the

system of banks oper atesindependently of the Gover nment and
allocates capital based on market principles

The banking sector in Vietnam operates under aliberaized framework, which ensures that
government interference in the dlocation of capita through banksis minimized and thereisa
market- based interface between the sources and users of capital in the economy. Through its
regulations of the banking system in Vietnam, the central bank, the SBV, has adopted a stance that
“what is not explicitly forbidden is alowed.”®'® Under this policy, anumber of reforms have been
implemented in Vietnam to dlow afree, but stable, banking system that includes private banks
and ensures the independence of credit inditutions and their lending policies from the
Government. Infact, it is relevant to note that the establishment of a sound banking system has
resulted in an improvement of the risk rating of Vietnam from negative in 1999 to stablein
2001.%1°

However, before discussing the rules and Situation with regard to Vietnam' s banking
sector, it isimportant to note that the Department has recognized that the level of banking sector
reforms need not be without remaining digtortions, and that the banking system is only important

to thisanaysis to the extent that banks are controlled by the Government and, more importantly,

817 Indeed, as discussed below in section F (factor 6), Vietnam' s liberalization of international trade, and the
growing volume of trade, makes it more and more difficult for the pricesto be controlled by anything other than the
market.

318 World Bank, Vietnam Economic Monitor at 17.

319 Id. at 9.
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whether credit/capita are allocated by the Government.®2° Specifically, in the decision regarding
Russia, the Department determined that

The problems with Russid s banking sector are not relevant to the

issue of the extent of government control over credit alocation

because 0 little investment is financed through the banking sector,
i.e, the bulk of investmert in Russiais salf-financed 3%

The Department described Russa simmature credit markets as follows:
Russas... banksdo not play a sgnificant role asfinancid
intermediaries between savers and investors. ... Although banks are
not serving as the main capita dlocation mechaniam, it isimportant
to note that the State is not alocating capitd/credit in Russia either.
Instead, enterprise working capita needs and investmentsin fixed
assets are, for the most part, salf-financed through foreign capitd

markets. Russans do not, as agenerd rule, place much of their
savingsin banks. ..."3%2

Similarly, the Department recognized the shallow nature of Kazakhgtan's banking system
in its decision to graduate that country to market-economy status. Specificaly, the Department
noted that “local citizens are wary of the reliability of Kazakh banks and generdly keep their
saving a home ‘ under the mattress.’”3%* Additionally, the Department recognized the distortions
in the dlocation of credit in Kazakhstan when it noted that the oil and gas sectors of the economy
have drawn “alarge share of investment capital from the banking sector” such that non-energy
enterprises have had difficulty raising capitdl .32

For this reason, the Department must be careful not to mistake lack of depth or distortions

in Vietnam's banking system as government control of the alocation of resources. Rather, dueto

320 Russia Determination at 17.

321 Id. at 19.

322 Id. at 18.

323 K azakhstan Determination at 15.
324 Id. at 13.
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the likelihood that capital accumulation and digtribution could be taking place through informal
credit markets and sdf-finandng, the Department must determine that, absent evidence of
pervasive government control of credit, resource aloceation is taking place based on market
principles, however crude or potentidly distortive.

In this context, it should be concluded that Vietnam’ s banking and credit system operates
independently of government control. The Ordinance on the State Bank of Vietnam (1990) and its
improvements codified in the Law on State Bank of Vietnam (1998), separated the SBV from the
Government, confirmed its independence and ended direct financing from the SBV to the
Government's budget.3?°  Furthermore, commercia banks, including state-owned banks, are also
separate and independent from the SBV under the Ordinance on Banks, Credit Ingtitutions and
Financia Comparies (1990).3%° All banks and credit ingtitutions have the right to autonomy
protected by the law and any intervention to such right that is contrary to the law is gtrictly
prohibited.3?” Article 15 of the Law on Credit Ingtitutions provides that:

Credit ingtitutions have the right to autonomy in doing business and
will be respongible for their business by their own account. No
organizations or individuas may intervene in the credit inditutions
rights to autonomy. Credit ingtitutions have the right to refuse to
extend credits, to make capita contributions, to provide banking
sarvices {to any organizations or individuas} if they decide that
{suchindividud or organizaion} is not qudified, or the extenson

of the requested credit, capital contribution or provisions or services
are not profitable or are contrary to the law.

325 See Ordinance on State Bank of Vietnam (May 23, 1990); Law on State Bank of Vietnam (effective October

1, 1998). Seealso discussion on State Bank of Vietnam in Part |11, Section A above.
326 See Ordinance on Banks, Credit Institutions and Financial Companies dated May 23, 1990.

821 Law on Credit Institutions at Art. 15.
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Thus, Vietnam's banking reforms have resulted in a banking system that operates free of
government interference3%® Vietnam has aso committed to further banking reform under various
programs monitored by the World Bank and the IMF. The most important are the banking reform
element of the dructurd reforms that are coupled with fiscal and monetary policy reforms under
the three year arrangement under the Poverty Reduction and Growth Facility monitored by the
IMF since early 2001. These reforms have significantly improved the banking system in Vietnam

aswdl asits function to fadilitate financing of the economy.32°

Comprehensve banking reforms
over thelast 4 years have substantially improved the autonomy of bankers and facilitated banking
operations.>* Most basicaly, but importantly, banks are allowed to clear payment transactions
without the SBV’ sinvolvement.33! Banks are aso permitted to grant loans with or without
collateral, to adopt any lending instruments not specificaly prohibited by the law, and to
determine interest rates on loans and deposits without any ceiling limits33?

These reforms, coupled with reforms taken to improve the private sector and FDI, has
resulted in achangein credit alocations to different sectors of the economy. The share of credit
to SOEs has dropped dramatically in recent years demongtrating increasing separation of

government interests and private financing.

328 See United Nations Development Programme, Vietnam's Reform Experience: The Quest for Stability

During Transition, at 6.

329 See IMF Second Review at 17-18.
330

See World Bank, Vietnam Economic Monitor at Annex 1.
331 Decree 64 (Sep. 20, 2001).

332 See World Bank, Vietnam Economic Monitor at Annex 1 Box 7 (Strengthening the Banking System (1998 -
March 2002)); see also World Bank, Vietnam Development Report at 33-34. The most recent reform was madein
May 2002, to fully liberalize interest rates.
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Vietnam has a0 indtituted market-oriented policies regarding the resolution of non-

performing loans. For ingtance, improved regulations permit domestic commercia banks and

credit organizations to sell loans backed by collaterd at market-determined prices instead of

having the State absorb these losses.®3* These include guidelines on recovery of debts by credit

ingtitutions through either the sle or seizure of secured property.®*® Vietnam has also enacted

rules to ensure disciplined decisionmaking by lenders so asto prevent the banking system from

333 IMF Second Review at 73.
334 Directive 01/2002/CT-NHNN (Jan. 2002).
33 Joint Circular 03/2001 (Apr. 23, 2001).
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being undermined. As such, "{n}ew rulesfor classfying nonperforming loans cons stent with
international standards, have been issued.®*® Indeed, the IMF has recognized this progress:
In the past year, the following measures have been taken to advance
the following reform agenda: ... Moving loan dassfication closer
to international best practice by adopting Decison 1627 in
December 2001 (a structural performance criterion) ...
Implementation of the decision in expected to be completed by end-
2002.3%

Vietnam has established detailed regulations to enhance the credit available to
entrepreneurs through sound lending policies. For instance, there are established guiddines and
clear requirements for foreign-invested enterprises to mortgage land-use rights and assets. >3 This
type of thrift supervision includes the establishment of a National Registry for Secured
Transactions opened on March 12, 2002, under the Ministry of Justice to facilitate transparency in
the transactions of credit ingtitutions by making such information available to third parties®°

It is clear from the discussion above that neither the Government nor the SBV interfere
with the commercid activities and lending decisons of commercia banks, including commercid
banks formed with state capital. Indeed, banks and credit ingtitutions may be subject to specid
monitoring by the SBV only under specid circumstances, rules that relate solely to the SBV'srole
of ensuring stebility in the barking system, such when:3*°

(i) there are aufficient indications that the indtitution is unable to
maintain its payment capability;

(ii) its overdue debts have reached aleve that threstensits payment

capahility; and
336 Taking Stock at 26.
337 IMF Second Review at 12.
338 Inter-Circular 772 NHNN/TCDC (May 2001).

339 World Bank, Vietnam Economic Monitor at Annex 1.

340 Law on Credit Institutions at Art. 92.
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(iii) its accumulated |osses have exceeded itstotd equity and
reserved fund.

In the event that the credit ingtitution does not recover after specia monitoring by the SBV and, in
most cases, debt restructuring, it will be subject to bankruptcy proceedings.>**

One dlear 9gn that Vietnam is building a more sound banking structure is the concrete
sepsit has taken to improve the hedlth of existing banks. Specifically, in 1998, the Bank
Restructuring Committee was established for the purpose of implementing restructuring plans for
banks, including state owned banks*? This committee has taken important stepsinduding
closng and/or merging four joint stock banks in 1999, and nine additiond joint stock banks by
March 2002, and developing a comprehensive plan for restructuring four large state owned banks
that include annua milestones (i.e. actions and targets).3** The Committee also completed
financid assessments of dl joint-stock banks and independent audits of four large state-owned
commercia banks by internationd auditors®**

Another 9gn of the development of the banking sector in Vietnam isitsincreasng
breadith, as evidenced by the numerous types of inditutions. Since the early 1990s the banking
sector in Vietnam has included private domestic commercia banks, domestic banks with foreign
capital, and branches of foreign banks, as well as state-owned banks>*° In addition, loans and
other forms of financing (e.g. leasing) may be extended by non-banking credit ingtitutions such as

financid companies, financid leasng companies, or collective credit organizations (i.e.,

34l Id. a Art. 98.

342 See World Bank, Vietnam Economic Monitor at Annex 1, Box 7.
343 Id. at Annex A, box 7; Annex 2, at 30.

344 Id. at Annex A, box 7; Annex 2, at 30.

345 Law on Credit Institutions (Dec. 12, 1997), codifying previous law and regul ations on banks and credit
institutions.
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organizations established for the purpose of internal funding among members).3*® These non
banking credit inditutions may be state-owned, private-owned, foreign-owned, or some
combination of the three.34’

Importantly, offshore banks, credit indtitutions, and internationd financia indtitutions may
participate in Vietnam's capita market by way of extending loans and commercid funding to
Vietnamese individuals and organizations>*® Until now, there are about 30 foreign banks
branches3*® In addition, the International Financia Corporation, and severa other internationdl
funds including Dragon Capitd and Vietnam Frontier have actively participated in project
financing in Vietnam during recent years®*° The foreign participation in Vietnam's banking
sector surpasses the standards set by the Department.  For instance, in the Kazakhstan decision,
the Department recognized that “foreign banks may not operate in Kazakhstan through
branches.”>*

Vietnam' s regulaions permitting foreign banks are not merdy nomind either. Rather,
foreign banking inditutions are given sgnificant Ietitude in their activities. Regulaions
established in 2001 srengthened the rights of foreign banking indtitutions in Vietnam. Among
other privileges, these regulations codified the right of joint venture and foreign banks operating

in Vietnam to take collaterd in the form of land-use rights and land certificates from locdl

346

347

& &

348 See Decree 90/ND-CP on foreign loans dated (Jul. 11, 1998) (replacing earlier decree).
349 GSO Officia Letter No. 587/TCTK-TH.

350 See “Exchange Makes Room for Foreign Investors’ Vietnam News (Jul. 23, 2002). IFC's Activitiesin
Vietnam at http://www.worldbank.org.vn/wbivn/wb_ifc_mpdf_miga/wb_ifc_mpdf001.htm).

351 K azakhstan Determination at 13.
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dients®? Joint venture banks are permitted to receive foreign-currency depositsfrom
Vietnamese dients>>

Offshore banking ingtitutions catering to Vietnam have aso been covered by these
reforms. Vietnam has freed interest rates on foreign currency lending by both offshore banks to
Vietnam.®** Vietnam has a'so provided an improved framework for cross-border payment
transactions, recognizing formally that international practices can be used to govern cross-border
transactions if Vietnamese law does not require otherwise3*°

Additiondly, the freedom of entry to the banking sector is defined concretely under the
law. Under the Law on Credit Ingtitutions introduced on December 12, 1997, codifying previous
regulations, private organizations stisfying professiona and financid criteria set forth by the law
are permitted to establish commercia banks and credit ingtitutions.®*® The SBV is required, upon
receipt of the application for establishment of commercia banks or credit indtitutions, to issue a
license or aletter explaining the reason for not issuing the license.

The autonomy and divergty in banking and financing operaionsin Vietnam cregte free
competition and choice in the economy and dearly indicate that the financing of the economy is
not controlled by the Government.*®’ Vietnam's banking system is, therefore free and subject to
the influences of the market and should therefore contribute to a decision to deem Vietnam a

market economy.

352 Decree 79/2001/ND-CP (Nov. 16, 2001).

353 See World Bank, Vietnam Economic Monitor at Annex 1, Box 7.

354 Decision 718/2001/QD-NHNN (May 29, 2001); Decision 980/2001/QD-NHNN (Aug. 1, 2001).

356 Decree 64 and itsimplementing decision (Sept. 20, 2001).

356 Law on Credit Institutions at Art. 14, 22.

357 See“Vietnam Economy, Local banks lose out to foreign rivals’ Saigon Times Weekly (Apr. 4, 2002).
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3. Individuals and businesses are free to engage in entrepreneurial
activities

In addition to price liberdization and alack of interference by the Government in the
alocation of credit and capitd formation, it is aso important to consder the framework under
which individuals and businesses in Vietnam operate to take advantage of their own skills and
ideas through entrepreneuria endeavors. Asreviewed in detail in the previous section on the
issue of government control and ownership of the means of production, Vietnam possesses awell-
developed system of laws and regulations ensuring a rules-based environment in which economic
decisons are largely put in private hands for private gain. Firgt, there are solid protections of the
rights of individuals to engage in entrepreneurid activities and the structure of Vietnam's
economy reflectsthis. Second, where the government understandably retains a presencein certain
sectors, the corporate governance system ensures a more than adequate system for valuing
resources. Findly, Vietnam isincreasingly open to world pricing practices through its
participation in the world trading system.

The Law on Enterprise is the cornerstone of Vietnam's entrepreneurial freedoms. 3°8
Specificdly, Article 7 gipulates that an enterprise shdl have therightsto:

1 Possess, use and dispose of its assets,

2. Take initidive in sdecting lines of business and areas for investment, the
form of investment including joint venture with or capital contribution to
other enterprises aswell asin expanding the scope and lines of business;

38 Law on Enterprise at Art. 9. Vietnamese citizens may choose to register their business activities as

households, individuals, proprietorships or limited liability entities, including joint stock companies and limited
liability companies. Professionals may provide services asindividuals, partnerships or, in the case of consulting and
insurance firms, limited liability companies. There are some limited exceptions, however, which cover state bodies,
state officers and those appointed to represent the Government’ s sharesin SOESs or enterprises to which the
Government holds shares, individuals otherwise prohibited by court decisions due to tax evasion, illegal business
practices, production of fake goods, or those that own or manage a business in bankruptcy within the previous three
years.
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3. Take initiative in seeking markets and customers and signing contracts,
4. Sdect the form and way of mohbilizing capitd;

5. Conduct import and export business,

6. Recruit, employ and use labor in accordance with business requirements,

7. Conduct business autonomoudly, gpply modem and scientific management
methodsin order to raise the efficiency and competitiveness;

8. Refuse and report any demand by any individua, body or organization for
supply of any resources not prescribed by law, except for voluntary
contributions for public-interest or humanitarian purposes, and

0. Other rights as provided for by law.

Additiondly, the Law on Promotion of Domestic Investment in 1994 and amended in 1998
established a more comprehensive legd foundation and introduced economic incentives to private
entrepreneursin dl fidds of the economy.

Public companies and mutua funds for investment purposes are dso available dternatives
following a series of regulations preparing for the establishment of the Stock Exchangesin Ho Chi
Minh City in 2000 and in Hanoi in 2002.3%°

Freedom to exercise one's own choice in economic endeavors isnot a new concept to
Vietnam. Rather, these rules regarding the freedom to dlocate resources under one' s own valition
have been developing for many yearsin Vietnam and are strong today. Soon after adopting the
Doi Moi program in 1986, the Government completdly lifted control over output decisonsin the
agricultural sector, 3%° aprincipal sector of the Vietnamese economy, representing nearly a quarter

of GDP and 90 percent of the workforce.

359 See World Bank, Vietnam Economic Monitor at Annex 1, Box 5.

360 See United Nations Development Programme, Vietnam's Reform Experiences. The Quest for Stability

during Transition, at 8.
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Additiondly, the freedom to enter into a business of one s own choosing is not limited by
burdensome restrictions or subjective licensing requirements*®! Rather, there are uniform
procedures for business registration and the state is restricted from interfering with this process. 362
For example, business registration is conditional based on certain obvious guidelines, for example,
that those engaged in professiona services (eg., attorneys) be properly certified. 363

The government has made it atop priority to ensure that the gainsin the private sector do
not backdide through government interference in the operations of firms. Asaresult of these
follow-up measures, the Government has abolished some licenses and permits previoudy required
(eg., for import and export transactions), because they were deemed superfluous*®* For example,
in 2001, the Prime Minigter issued a Directive grictly limiting the ingpection and monitoring of
enterprises to such stuations where there is a reasonable indication that an enterpriseis violating
the law, and in such cases, gpprova must be granted by the head of the applicable state agency.3°

Moreover, the Directive ensures that the role of the Sate is transparent and that enterprises are not

361 Law on Enterprise at Art. 6 stipulates that enterprises of any form may be established and operate upon

registration, without obtaining any licenses and permits from the Government, except for those required by the Law.
Such entry may be limited in sensitive areas like national defense, security, social order and safety; historical, cultural
and ethical traditions or customs; and health.

362 Decree 02/2000/ND-CP of the Government at Art. 1, 22 (effective Feb. 18, 2000). Thisdecreelaid out

uniform procedures for business registration of enterprises under the Law on Enterprise and househol d busi nesses,
which were previously covered under various regulations. The decree also provided a basis for monitoring activities
of the Government’ s agencies and officersin dealing with business registration. Article 1 of the Decree states that the
right to establish enterprises and register businesses are part of the civil rights of citizens, which are protected by the
state. The Decree clearly prohibits ministries and state agencies at all levelsfrom issuing any regulations to apply for
businessregistration in their area or sector, or to impede or harass business registration. Failure to comply with these
provisions will subject state officers to administrative sanction. Refusalsto issue aregistration certificate to a
qualified person or issuance of registration certificates to unqualified persons may subject state officersto criminal
prosecution.

363 1d. Those professions for which certification is required include legal services, medical services and

pharmacy, veterinary medicine, architecture, auditing, and stock brokerage.

364 See World Bank, Vietnam Economic Monitor at Annex 1, Box 5. For example, in 2000, there were 145 sub-
licenses removed.
365 Directive of the Prime Minister No. 22/2002/CT-TTG (Sep. 11, 2001).
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subject to harassment through repeated inspections concerning the same accusation.®*® Violation
of these regulations may subject sate officers to serious administrative punishments and
compensation for any damages caused by unauthorized inspection.>®’

In addition to the rules governing a conducive environment to new and private
entrepreneuria activities, Vietnam has greetly improved the mechaniams by which SOEs dlocate
resources. The behaviord environment of SOEs is based on market rules, whereby the enterprises
themselves, not the Government, control pricing, input, and output decisons. Under this system,
SOEs sign an agreement with the Minigtry of Finance, acknowledging the receipt of state' s equity
from the Government,*®® and business decisions are placed in the hands of an SOE's
management, induding:

An SOE’s management may use the capita provided by the government as it sees
fit,3%° and is accountable for its results in much the same manner as a private

company."°

SOE business plans, i.e., input, output and pricing, are decided solely by their
management, except for pricing of monopoly good and services "

SOEs are subject to the same tax regime and accounting principles as private and
FDI enterprises, thereby leveling the playing field and ensuring that dl sectors of
the economy compete equally for scarce resources."2

366 1d. Specifically, unlessthereisan exceptional circumstance, state officersin any agency may not request an

inspection of an enterprise on the same issue that was inspected once by any other agencies including his/her agency.
After the inspection, awritten understanding must be signed by the inspector and the respective enterprise, and that
document can be used by the enterprise as evidence to refuse the same inspection requested by others. Different state
agencies cannot carry out inspections at one enterprise at the sametime.

367

368
369
370

371

EElE g &

372 Law on Corporate Tax.
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SOEs are permitted to obtain loans or credits from other sources, to use assets as
capital contributions for business cooperation and to pay debts from their own
accounts.>"

SOEs may transfer or dispose of assets or use them as collateral for loans®™

One of the most direct results of such deregulation isthe manner in which purchases are
made in state-owned sectors. The “ state order” system of supply requisition has been discarded in
favor decentralized supply-chain management. SOE procurement is contract-based and is subject
to hidding, in much the same manner as any other entity in the economy.®” Participation in this
bidding system is open to foreign suppliers and contractors and a number of regulations and laws
have been introduced to ensure transparency of bidding.>"® Since 1996, the UNDP has concluded
that SOEs migrated from the Government Control and that SOEs cold no longer rely on state
budget.>"’

In addition to codifying the market-based rules of domestic enterprises, Vietnam has
indtituted regulations to ensure a role for market-oriented foreign players, as reviewed in detail
above. Foreign participation in certain key sectors such as ectrical utilities has been alowed.3"®
Furthermore, the new Ordinance on Post and Telecommunications opened most of the sector to
private and foreign participation, but the Government will remain in control of certain activities

normally controlled by government, such as issuing stamps and holding ownership and

373 Law on State Enterprise (1994).
374 Id

875 Decree 88/ND-CP/1999 (Sept. 1, 1999) on Tendering, replacing Decree 43/CP (July 16, 1996).

376 M
s United Nations Devel opment Programme, Vietnam's Reform Experience: the Quest for Stability during
Transition at 14-15.

378 Under Decree No. 45/2001/ND-CP (Aug. 2, 2001) on electricity activities and use of electricity, private
domestic sector and FDI are permitted in most of electricity production and distribution.
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management in network infrastructure”® All other services and business in these sectors are open
to private and foreign investment.3*° Findlly, under the Law on Petroleum introduced in 1993 and
amended in June 2000, foreign companies may participate in the petroleum sector by contracting
with Vietnamese oil and gas corporations®®! In its recent report, the World Bank concluded that
the production of both industria and agricultura products in Vietnam reflected market demands,
externdly and domestically.32?

Whether consdering pricing, banking, entrepreneurship, or even the structure of SOES, the
Government of Vietnam does not control the alocation of resources or the price and output

decison of enterprises to an extent that would justify deeming Vietnam a non-market economy.

379 Ordinance on Post and Telecommunication.

380 Law on Electricity; Ordinance on Post and Telecommunications.

381 Such contracted activities may include production sharing contract, joint operating contracts, and joint
venture contracts.
382 See World Bank, Vietnam Economic Monitor at 4-8.
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F. Trade Liberalization Also Contributesto M arket Competition in Vietham

In addition to the five enumerated factors discussed above, the statute directs the
Department to consder “ such other factors as the administering authority considers
appropriate.”*®® Theinfluence of foreign competition and foreign participation in an economy
demondtrates that market forces predominate. Accordingly, Vietnam'’s participation in the globa
trading system through bilateral and multilateral agreements should be considered.

Vietnam has made sgnificant improvementsin internationd trade, including lifting of
import and export license requirements, high tariffs, quantitetive restrictions and some outright
prohibitions. In addition, Vietnam is now amember of various multilatera and bilaterd trade and
investment agreements. Vietnam is dso a member of conventions under which Vietnam will
recognize and enforce international arbitration awards. Vietnam has also committed to enforce
civil judgments of foreign courts on areciprocd basis.

Since 1998, the licensing requirements on import/export trading rights of domestic firms
trade have been largely abolished3** Under the US-Vietnam Bilatera Trade Agreement (“BTA"),
Vietnam has pledged to diminate dl discretionary import licensing in accordance with WTO
standards. 3%

Other regtrictions are being progressively liberalized. The number of products subject to

quotas has diminished dramatically since 1999 at the height of the financid crissto only four

products today; only two of these -- petroleum and sugar -- will be subject to quota by the end of

383 19 U.S.C. § 1677(18)(B)(vi).
384 World Bank, Vietnam Economic Monitor at Annex 1; see also Decree 44/2002/ND-CP (Aug. 2, 2001).

385 Reuters, “Vietnam Trade Agreement: Summary of Key Provisions’ (Jul. 13 2000) (available at
http://www.usvtc.org/BTA/BTA_Reuters.htm).
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2002.%8 |ndeed, Vietnam has liberdized its quantitative restrictions aheed of schedule: athough
Vietnam only committed to removing quotas on two items by the end of 2001, it removed quotas
for 14 of 18 itemsfor remova under the ASEAN Free Trade Agreement (“AFTA”).387

Under the BTA, Vietnam' s tariffs on 250 products -- which were not particularly high for
adeveloping country even before the Agreement was signed (averaging only 15-20 percent) -- are
being phased down from 33-50 percent over athree-year period.>® Vietnam aso reduced tariffs
on over 700 itemsin preparation to join the AFTA. Currently, approximately 65 percent of 4,986
products covered by the AFTA are subject to tariffs ranging from 0-5 percent, with the remaining
products subject to tariffs of 5-20 percent.®°

Trade liberdization is an important additiond factor in the Department’s andyds asit
shows that businesses in Vietnam are subject not merely to internal domestic competition, as
discussed above, but dso internationa competition. Vietham's commitment to internationd
practices in trade and investment as well asits obligation to enforce those practicesin Vietnam
make clear that Vietnam is fully subject to internationd trade and itsrules. In order for any
country’ s economy to weather such competition, market-based principles must exist, asthey

clearly do in Vietnam.

386 Decision 46/2001/QD-TTg (Apr. 4, 2001).
387 World Bank, Vietnam Devel opment Report at 39-40.

388 USVN BTA at Annex E.
389

World Bank, Vietham Development Report at 39; Economist Intelligence Unit, Country Commerce:
Vietnamat 61 (April 2002).
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IV. CONCLUSION

Based on the forgoing and the fact that Vietnam has successfully implemented significant
market economy principles and practices, we respectfully request that the Department find that
Vietnam has a market-based economy. Vietnam’s market economy status is supported by the
evidence on the record and is consistent with recent determinations of the Department regarding
the market economy status of Russia, Slovakia, the Czech Republic, and Latvia, Kazakhstan, and

Russia.

Respectfully submitted,

Julia K. Eppard
WILLKIE FARR & GALLAGHER

Counsel to the
Government of Vietnam
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