68 FR 37125, June 23, 2003
DEPARTMENT OF COMMVERCE
I nternational Trade Adninistration

Notice of Final Modification of Agency Practice Under Section 123
of the Uruguay Round Agreenents Act

AGENCY: I nport Adm nistration, International Trade Adm nistration,
Depart ment of Commerce.

ACTI ON: Modi fication of agency practice regarding privatizations.

SUMMARY: On January 8, 2003, the Dispute Settlenent Body (DSB) of the
World Trade Organi zation (WO) adopted the report of the WIO Appel | ate
Body in United States-Countervailing Measures Concerning Certain
Products from the European Communities, W/ DS212/ AB/ R (Decenber 9,
2002) (Certain Products), that recommends that the United States bring
its administrative practice regarding privatization, both as such and
as applied in twelve challenged adninistrative determ nations, into
conformty with its obligations under the WO Subsi di es and
Countervailing Measures Agreenent (Subsidies Agreenment). Section 123 of
t he Uruguay Round Agreenents Act (URAA) governs changes in the
Department of Commerce's (Departnent's) practice when a di spute

settl enent panel or the Appellate Body of the Wirld Trade Organi zation
finds such practice to be inconsistent with any of the Uruguay Round
agreenents. Consistent with section 123(1)(g)(C), we published a
proposed nodification of the Departnent's privatization methodol ogy,
together with an explanation thereof, and provided opportunity for
public comrent. Notice of Proposed Modification of Agency Practice
Under Section 123 of the Uruguay Round Agreenments Act and Request for
Public Coment, 68 FR 13897 (March 21, 2003). W received numerous
affirmative and rebuttal comments submitted pursuant to this notice, as
di scussed bel ow.

FOR FURTHER | NFORMATI ON CONTACT: Greg Canpbell, Ofice of Policy,
I mport Administration, U S. Departnment of Comrerce, Room 3712, 14th
Street and Constitution Avenue, NW, Washi ngton, DC 20230; tel ephone:
(202) 482-2239.
SUPPLEMENTARY | NFORMATI ON
Applicable Statute

Unl ess otherwi se indicated, all citations to the statute are
references to the Tariff Act of 1930, as anended (the Act). Citation to
““section 123'' refers to section 123 of the URAA
Backgr ound

On February 2, 2000, the U.S. Court of Appeals for the Federa



Circuit in Delverde Srl v. United States, 202 F.3d 1360, 1365 (Fed.
Cir. 2000), reh'g granted in part (June 20, 2000) (Delverde II11),
rejected the Departnent's application of its change-in-ownership

nmet hodol ogy, as explained in the General |ssues Appendix, to the facts
before it in that case.\1\ The Federal Circuit held that the Act, as
anended, did not allow the Departnment to presunme conclusively that the
subsidies granted to the former owner of Delverde's corporate assets
automatically "~ passed through'' to Delverde follow ng the sale.

Rat her, where a subsidi zed conpany has sold assets to another conpany,
the Court held that the Act requires the Departnment to exanine the
particul ar facts and circunstances of the sale and deterni ne whet her

t he purchasi ng conpany directly or indirectly received both a financia
contribution and benefit fromthe government. Delverde Il1, 202 F.3d at
1364- 1368.

\1\ Final Affirmative Countervailing Duty Determ nation: Certain
Steel Products from Austria, 58 FR 37217, 37225 (July 9, 1993).

Pursuant to the Federal Circuit's finding, the Departnent devel oped
a new change-i n-ownershi p net hodol ogy, first announced in a remand
deternmination on Decenber 4, 2000, following the Federal Circuit's
decision in Delverde IIl, and also applied in Grain-Oriented Electrica
Steel fromltaly; Final Results of Countervailing Duty Administrative
Revi ew, 66 FR 2885 (January 12, 2001). The first step under this
nmet hodol ogy was to determ ne whether the |egal person to which the
subsi di es were given was, in fact, distinct fromthe | egal person that
produced the subject nerchandi se exported to the United States. |If we
deternmined that the two persons were distinct, we then anal yzed whet her
a subsidy was provided to the purchasing entity as a result of the
change-i n-ownership transaction. |If we found, however, that the
original subsidy recipient and the current producer/exporter were the
same person, then that person continued to benefit fromthe origina
subsidies, and its exports were subject to countervailing duties to
of fset those subsidies.

This "~ same-person'' privatization nethodology is currently the
subj ect of appeals to the Federal Circuit in three cases: Accia
Speciali Terni S.p.A v. United States, Ct. No. 01-00051; Allegheny
Ludlum Corp. v. United States, Ct. Nos. 03-1189 and 03-1248; and GTS
I ndustries, S.A v. United States, Ct. Nos. 03-1175 and 03-1191

On August 8, 2001, the European Conmunities requested that the DSB
establish a dispute settlenent panel to exam ne the practice of the
United States of inposing countervailing duties on certain products
exported fromthe European Communities by privatized conpanies. A pane
was established, the case was briefed and argued, and the Pane
circulated its final report on July 31, 2002. United States-
Countervailing Measures Concerning Certain Products fromthe European
Communities, W/ DS212/R (July 31, 2002) (Panel Report). The United
St at es appeal ed certain findings and conclusions in the Panel Report,
and the Appellate Body circulated its report on Decenber 9, 2002.

Uni ted States-Countervailing Measures Concerning Certain Products from
t he European Communities, W/ DS212/ AB/ R (Decenber 9, 2002) (AB Report).
The AB Report, and the Panel Report as nodified by the AB Report, were



adopted by the DSB on January 8, 2003. On January 27, 2003, the United
States informed the DSB that it would inplenent the recomendati ons and
rulings of the DSB in a manner consistent with its WO obl i gati ons.
Section 123 of the URAA is the applicable provision governing the
actions of the Departnment when a WIO di spute settlenent panel or the
Appel l ate Body finds that a regulation or practice of the Departnment is
i nconsistent with any of the Uruguay Round agreenents. Specifically,
section 123(g)(1) provides that, "~"[i]n any case in which a dispute
settl enent panel or the Appellate Body finds in its report that a
regul ation or practice of a departnent or agency of the United States
is inconsistent with any of the Uruguay Round Agreenents, that
regul ation or practice nmay not be anmended, rescinded, or otherw se
nodi fied in the inplenentation of such report unless and until * * *
(C) the head of the relevant departnent or agency has provided an
opportunity for public
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comment by publishing in the Federal Register the proposed nodification
and the explanation for the nodification; * * *.'' Accordingly,
consistent with section 123(1)(g)(C), we published a proposed

nodi fication of the Departnment's privatization methodol ogy, together
with an expl anation thereof, and provided opportunity for public
comment. Notice of Proposed Mdification of Agency Practice Under
Section 123 of the Uruguay Round Agreements Act and Request for Public
Comment, 68 FR 13897 (March 21, 2003) (Proposed Modification). W

recei ved nunerous affirmative and rebuttal comrents subnitted pursuant
to this notice, as discussed bel ow

Legal Context

To provide a context for the discussion of changes to our new
privatization nmethodol ogy, we first review the statutory provisions
governing the Departnent's analysis of changes in ownership in the
countervailing duty context, as explained in the Statenent of
Admi nistrative Action (SAA) and interpreted by the Court. The statute
provi des, at section 771(5)(F), that "“[a] change in ownership of al
or part of a foreign enterprise or the productive assets of a foreign
enterprise does not by itself require a determ nation by the
admi nistering authority that a past countervail able subsidy received by
the enterprise no | onger continues to be countervailable, even if the
change in ownership is acconplished through an armis | ength
transaction.'' The SAA explains that "~ “the term arm s-length
transaction' nmeans a transaction negotiated between unrel ated parti es,
each acting in its own interest, or between related parties such that
the terms of the transaction are those that would exist if the
transacti on had been negoti ated between unrelated parties.'' SAA at
258. The SAA further expl ains that

[s]ection 771(5)(F) is being added to clarify that the sale of a
firmat arms | ength does not automatically, and in all cases,
extingui sh any prior subsidies conferred. * * * The issue of the
privatization of a state-owned firm can be extrenely conpl ex and
multifaceted. While it is the Administration's intent that Commerce



retain the discretion to determ ne whether, and to what extent, the
privatization of a governnment-owned firmelininates any previously
conferred countervail abl e subsi di es, Comrerce nust exercise this

di scretion carefully through its consideration of the facts of each
case and its determ nation of the appropriate nmethodol ogy to be
appl i ed.

I d.

The Federal Circuit reviewed the statute's change-in-ownership
provisions in Delverde Ill. In that decision, in striking dow the
Department's previous ~gamma'' privatization nmethodol ogy on the basis
that, inter alia, it was a per se rule, the Federal Circuit opined

Had Commerce fully exam ned the facts, it might have found that
[the respondent] paid full value for the assets and thus received no
benefit fromthe prior owner's subsidies, or Comrerce might have
found that [the respondent] did not pay full value and thus did
indirectly receive a financial contribution' and a "benefit' from
t he governnent by purchasing its assets from a subsi di zed conpany
“for less than adequate renuneration.' * * * Conmerce m ght have
reached the conclusion that [the respondent] indirectly received a
subsi dy by ot her neans.

Del verde 111, 202 F.3d at 1368.

In light of the SAA and the Federal Circuit's findings, we believe
the statute grants the Departnent flexibility and discretion in the
countervailing duty context for analyzing changes in ownership
i ncludi ng privatizations.

WIO Fi ndi ngs and Reconmendati ons

We now turn to the findings of the Panel and Appell ate Body. At the
outset, the Panel clarified that its findings apply only to changes in
ownership that involve privatizations in which the governnent retains
no controlling interest in the privatized producer and transfers all or
substantially all the property. Panel Report at para. 7.62; noted in AB
Report at paras. 85 and 117, footnote 177. The Panel then stated that,
““[wlhile Menbers may maintain a rebuttable presunption that the
benefit fromprior financial contributions (or subsidization) continues
to accrue to the privatized producer, privatization at arm s |ength and
for fair market value is sufficient to rebut such a presunption. Pane
Report at para. 7.82, upheld at AB Report at para 126. This finding |ed
the Panel to hold, inter alia, that the Departnment's same-person
nmet hodol ogy is contrary to the requirenents of the Subsidies Agreenent.

Wil e the Appell ate Body agreed with the Panel that the sane-person
nmet hodol ogy is contrary to the requirenents of the Subsidies Agreenent,
it clarified that

[plrivatization at arnis Iength and for fair market value may result
i n extinguishing the benefit. Indeed, we find that there is a
rebuttabl e presunption that a benefit ceases to exist after such a
privatization. Nevertheless, it does not necessarily do so. There is
no inflexible rule requiring that investigating authorities, in
future cases, automatically determine that a "benefit' derived from



pre-privatization financial contributions expires follow ng
privatization at arnls length and for fair market val ue. (Enphasis
in original)

AB Report at para. 127.

The Appel |l ate Body identified exanples of circunstances where the
conditions necessary for ~“market prices'' to fairly and accurately
reflect subsidy benefits are not present, or are " “severely affected
by the governnent's econoni ¢ and ot her policies

Mar ket s are mechani sms for exchange. Under certain conditions
(e.g., unfettered interplay of supply and demand, broad-based access
to informati on on equal terms, decentralization of econom c power,
an effective | egal system guaranteeing the existence of private
property and the enforcenment of contracts), prices will reflect the
relative scarcity of goods and services in the market. Hence, the
actual exchange value of the continuing benefit of past non-
recurring financial contributions bestowed on the state-owned
enterprise will be fairly reflected in the market price. However,
such market conditions are not necessarily always present and they
are often dependent on government action.

O course, every process of privatizing public-owned productive
assets takes place within the concrete circunstances prevailing in
the market in which the sale occurs. Consequently, the outcone of
such a privatization process, nanely the price that the narket
establishes for the state-owned enterprise, will reflect those
ci rcunst ances. However, governnents may choose to inpose econom c or
other policies that, albeit respectful of the market's inherent
functioning, are intended to induce certain results fromthe market.
In such circunstances, the market's valuation of the state-owned
property may ultinmately be severely affected by those governnment
policies, as well as by the conditions in which buyers will
subsequently be allowed to enjoy property.

The Panel's absolute rule of "~ "no benefit'' may be defensible in
the context of transactions between two private parties taking place
in reasonably conpetitive markets; however, it overlooks the ability
of governnents to obtain certain results from markets by shaping the
ci rcunstances and conditions in which markets operate.
Privatizations involve conplex and long-terminvestnents in which
the seller--nanely the governnent--is not necessarily always a
passive price taker and, consequently, the ~“fair market price' ' of
a state-owned enterprise is not necessarily always unrelated to
government action. In privatizations, governments have the ability,
by desi gning econom ¢ and other policies, to influence the
circunmst ances and the conditions of the sale so as to obtain a
certain market valuation of the enterprise

AB Report at paras. 122-124.

Accordingly, the Appellate Body reversed the Panel's concl usion
that once an inporting Menber has deternmined that a privatization has
taken place at arms length and for fair
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mar ket value, it nust reach a conclusion that no benefit resulting from
the prior financial contribution continues to accrue to the privatized
producer. AB Report at para. 161(b). However, the Appell ate Body
neverthel ess found the Departnent's sane-person privatization

nmet hodol ogy to be inconsistent with the WIO obligations of the United
St at es because, under that nethodol ogy, where the entity that produced
t he subj ect nerchandi se was the very sane entity that received the
subsi dy, the Departnment is precluded fromfinding that an arm s-1|ength,
fair market value privatization transaction extinguished the pre-
privatization subsidy benefit. Accordingly, the Appellate Body
recommended that the DSB request the United States to bring its
measures and admi nistrative practice (i.e., the sane-person

nmet hodol ogy) into conformty with its obligations under the Subsidies
Agreenment. AB Report at para. 162.

Final Modification

The Departnent's final nodification of its practice regarding
privatizations of state-owned enterprises in the countervailing duty
context is basically the sane as the proposed nodification, but with
some revisions that are discussed below in the Departnment's response to
the comrents. This new practice is fully consistent with the statute,
whi ch gives the Departnment broad discretion in analyzing changes in
owner shi p.

The net hodol ogy is based on certain rebuttable presunptions,
reflecting the conclusions of the Panel and Appellate Body. The

““baseline presunption'' is that non-recurring subsidies can benefit
the recipient over a period of tine (i.e., allocation period) normally
corresponding to the average useful life of the recipient's assets.

However, an interested party may rebut this baseline presunption by
denonstrating that, during the allocation period, a privatization
occurred in which the governnent sold its ownership of all or
substantially all of a conpany or its assets, retaining no control of
the conpany or its assets, and that the sale was an arm s-length
transaction for fair market val ue.

In considering whether the evidence presented denonstrates that the
transaction was conducted at arms length, we will be guided by the
SAA' s definition of an arm s-length transaction, noted above, as a
transacti on negoti ated between unrel ated parties, each acting in its
own interest, or between related parties such that the ternms of the
transaction are those that would exist if the transaction had been
negoti ated between unrel ated parties.

In anal yzi ng whether the transaction was for fair narket value, the
basi ¢ question is whether the full anpbunt that the conpany or its
assets (including the value of any subsidy benefits) were actually
worth under the prevailing market conditions was paid, and paid through
nonet ary or equival ent conpensation.\2\ In making this determnation,
the Departnent will normally exam ne whether the government, inits
capacity as seller, acted in a manner consistent with the nornmal sales
practices of private, comrercial sellers in that country. A prinmary
consideration in this regard nornmally will be whether the governnent
failed to maximi ze its return on what it sold, indicating that the
purchaser paid | ess for the conpany or assets than it otherw se would
have had the governnent acted in a manner consistent with the nornal



sal es practices of private, commercial sellers in that country.\3\
Accordingly, in determ ning whether the evidence presented, including,
inter alia, information on any conparabl e benchmark prices as well as
i nformati on on the process through which the sale was made,
denonstrates that the transaction price was fair narket value, the
foll owi ng non-exhaustive |list of factors night be considered.

\2\ Wth regard to an analysis of the transaction price, we note
that there is no statutory definition of fair market val ue, nor does
the SAA give any guidance in this area.

\'3\ Under normal market conditions, the purchaser would have
ot herwi se had to pay fair nmarket value for the conpany or assets.

(1) Objective analysis: Did the governnent perform or obtain an
objective analysis in determ ning the appropriate sales price? D d
it inplement the reconmendati ons of such objective analysis for
maxim zing its return on the sale, including in regard to the sales
price recommended in the anal ysis?

(2) Artificial barriers to entry: For exanple, did the
government inpose restrictions on foreign purchasers or purchasers
fromother industries, or overly burdensone or unreasonabl e bi dder
qualification requirenments, or any other restrictions that
artificially suppressed the denmand for, or the purchase price of,

t he conpany?

(3) Highest bid: For exanple, was the highest bid accepted and
was the price paid in cash or close equival ent? Wy or why not?

(4) Committed investnent: For exanple, were there price
di scounts or other inducenents in exchange for prom ses of
additional future investnent that private, conmercial sellers would
not normally seek (e.g., retaining redundant workers or unwanted
capacity)? Did the conmitted investnment requirenents serve as a
barrier to entry, or in any way distort the value that bidders were
willing to pay for what was being sol d?

If we determne that the evidence presented does not denonstrate
that the privatization was at arm s length for fair market val ue, the
basel i ne presunption will not be rebutted and we will find that the
unanmorti zed anount of any pre-sale subsidy benefit continues to be
countervailable. Otherwise, if it is denonstrated that the
privatization was at arm s length for fair market val ue, any pre-sale
subsidies will be presuned to be extinguished in their entirety and,

t heref ore, non-countervail abl e.

A party can, however, obviate this presunption of extinguishnment by
denonstrating that, at the tinme of the privatization, the broader
mar ket conditions \4\ necessary for the transaction price to reflect
fairly and accurately the subsidy benefit were not present, or were
severely distorted by government action (or, where appropriate,

i naction).\5\ In other words, even if we find that the sales price was
at "~ “market value,'' parties can denonstrate that the broader market
conditions were severely distorted by the governnment and that the
transaction price was neaningfully different fromwhat it would

ot herwi se have been absent the distortive government action

\4\ The term  “~market conditions'' is used here in a broad



sense, not only incorporating econonic and financial considerations,
but also the legal and regulatory regine in which the nmarket
oper at es.

\5\ W& woul d generally be concerned here only with the actions
of governnent in its role "“as governnent,'' and not the actions of
the governnent in its role as the seller. In other words, we would
exam ne here only those actions which private sellers could not take
even if they wi shed to do so.

Some factors, inter alia, that mght be considered in deternmnining
whet her these broader market distortions exist include:

1. Basic Conditions: For exanple, are the basic requirenents for
a properly functioning nmarket sufficiently present in the econony in
general as well as in the particular industry or sector, including
free interplay of supply and demand, broad-based and equal access to
i nformati on, sufficient safeguards agai nst collusive behavior
effective operation of the rule of |aw, and adequate enforcenent of
contracts and property rights?

2. Legal and Fiscal Incentives: Has the governnment used the
prerogatives of government in a special or targeted way that nakes
possi bl e, or otherwi se significantly distorts the terns of, a sale
in away that a private seller could not, e.g., through special tax
or duty rates that make the sale nore attractive to potentia
purchasers generally or to particular (e.g., domestic) purchasers,

t hrough regul atory exenptions particular to the privatization (or
privatizations generally) affecting worker retention or

envi ronnental renedi ation, or through subsidization or support of

ot her conpanies to an extent that severely distorts the nornal

mar ket signals regardi ng conpany and asset values in the industry in
question?
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Where a party denmpnstrates that these broader market conditions
were severely distorted by governnent action and that the transaction
price was nmeaningfully different fromwhat it would otherw se have been
absent the distortive governnent action, the baseline presunption will
not be rebutted and the unanortized amount of any pre-sal e subsidy

benefit will continue to be countervailable. Where a party does not
make such a denonstration with regard to an arnls-length sale for fair
mar ket value, we will find all pre-sale subsidies to be extinguished by

the sale and, therefore, to be non-countervail able.
Anal ysi s of Public Comments

Nurmer ous comments and rebuttal comments were subnitted in response
to the proposed nodification. We have carefully considered each of the
comments submitted. Wiile we have not adopted or nade revisions
reflecting all of the coments, the coments were neverthel ess usefu
in helping to clarify the concepts underlying our privatization



analysis and in refining the proposed nodification. As such, we are
grateful to those who took the time to coment on this aspect of the
Department's countervailing duty methodol ogy. Specific conments are
sumrari zed bel ow, along with the Departnent's position on each. For
nore detail on the conments submitted, see the Departnent's Wb site at
http://ia.ita.doc.gov, where all public conments received have been
posted in their entirety.

1. Legality of New Met hodol ogy

Sonme conmenters argue that the Departnent's nmethodology is
i nconsistent with the statute, the SAA, and Del verde IIl because it
woul d find the extingui shnent of subsidies solely by virtue of an
arm s-length sale for fair market value. Specifically, the commenters
suggest that the nmethodol ogy represents a per se rule that is in
conflict with Section 771(5)(F) of the URAA, which states that " "a
change in ownership * * * does not by itself require [extinguishnment of
previ ously countervail abl e subsidy benefits] * * * even if the change
in ownership is acconplished through an armis I ength transaction.'

Ot her comenters counter that this argunent was based on a
m sunder st andi ng of the statutory provision and of the nethodol ogy.
Specifically, they state that the statute in no way questions the
fundamental criterion of fair market value; the point of Section
771(5)(F) is that a sale by a governnmental seller, even if at arms
length, is not necessarily a sale for fair market val ue. Accordingly,
exam nation of a privatization nust consider evidence that the
governmental seller did not seek, and in turn the purchaser did not
pay, fair market val ue

Department's Position: W disagree that the Department's fina
nodi fication is contrary to the statute. The statutory provision
regardi ng changes in ownership makes clear that the Departnment is not
required to find extinguishment of previously bestowed subsidies on the
sol e basis that a change in ownership occurred, or that it occurred in
an arm s-length transaction. According to the SAA, this provisionis
meant to clarify that "~ “the sale of a firmat arm s-1ength does not
automatically, and in all cases, extinguish any prior subsidies
conferred. Absent this clarification, some m ght argue that all that
woul d be required to elimnate any countervailing duty liability would
be to sell subsidized productive assets to an unrelated party.'
(Enphasi s added.) SAA, at 258. Under our new net hodol ogy, we will not
treat an arm s-length privatization as an exclusively dispositive
i ndi cat or of subsidy extinguishment, but will require other evidence
i ndicating that the post-sale conpany no |onger benefits from such
subsidies. Specifically, in addition to analyzing whether the sale was
bet ween unrel ated parties, we will exam ne any evidence presented on
whet her the sale was for fair market value and/or whether there were
broader market distortions that would be relevant to a finding of
subsi dy exti ngui shnent.

2. Burden of Proof
Several comenters state that the burden of proof on the respondent

under the new nethodol ogy is inconsistent with the requirenments under
U.S. law, and corresponding international agreements, permtting the



i mposition of countervailing duties. Specifically, they believe that
this methodol ogy unfairly and illegally shifts the burden of proof onto
the respondent to denpnstrate that there was a privatization at arnls
length and for fair market value in order to rebut the presunption of a
continuing benefit. Sone commenters argue that the only burden that can
properly be placed on the respondents is the burden of show ng that
there has been a privatization. Once this burden has been net, it is
the petitioners' or the Department's responsibility to affirmatively
denonstrate that the conditions exist to allow the subsidy benefit to
continue after the privatization. One commenter suggests that once the
petitioners have cone forward with evidence to raise a genuine issue of
current subsidization, the Departnment may then shift the burden to the
respondent to counter with opposing evidence that the subsidy it

recei ved was extingui shed.

Department's Position: We disagree that the new nethodol ogy
unfairly or illegally shifts the burden of proof onto any particul ar
party. Qur baseline presunption that subsidies may benefit the
reci pient over a nunber of years is entirely consistent with U S. |aw
The Del verde |1l Court found the presunption to be contrary to U.S. |aw
only to the extent that it was applied as a per se rule, i.e., arule
that precluded consideration of all of the facts and circunstances of
the sale. Mreover, regardl ess of how one interprets the internationa
agreenents on this point, it is inmportant to recognize that they are
not automatically incorporated into U S. law.\6\ WO findings are al so
not automatically incorporated into U.S. law. \7\ In any event, the WO
findings here do, in fact, uphold the baseline presunption.\8\ The
Panel and Appellate Body made it clear that it is not the nmere fact of
privatization that is sufficient to disturb the baseline presunption
Rather, it is the paynent of fair market value in an arm s-length
privatization that can extinguish the prior subsidies.\9\

\6\ 19 U.S.C. Sec. 3512(a)(1).

\7\ See SAA at 363 (1032).

\8\ See, e.g., AB Report at para. 84.

\9\ As noted el sewhere, the starting point of the AB Report was
the assunption that the privatizations in all 12 of the subject
cases were arm s-length transactions for fair market val ue.

The inmplication at the heart of these commenters' argunents is that
the occurrence of a privatization itself creates a presunption of
subsi dy extinguishnment. This contention is w thout any support under
U.S. law or even under the rel evant WO deci sions. Neither the Federa
Circuit nor the WIO has indicated that the baseline presunption ceases
to apply sinply because a privatization has occurred, regardless of its
nature and terns, and that somehow it becones the petitioners' or the
Department's responsibility to demonstrate that such a privatization
was not at arms length for fair market val ue.\ 10\

\'10\ For instance, the AB Report touches on the issue of burden
in an adnministrative review when it states that ~° * * * an
i nvestigating authority, in an administrative review, when presented



with information directed at proving that a "~ “benefit'' no | onger
exists following a privatization, nust determ ne whether the
continued inposition of countervailing duties is warranted in the
light of that information.'' (Enphasis added.) AB Report at para.
144.

As a practical matter, we anticipate that, in nost if not all of
the privatizations we exam ne, one party or

[[ Page 37129]]

another will raise the question of whether the sale was at arm s | ength
and for fair market value. Also, in the normal course of an

i nvestigation or review, the Department will usually issue a
guestionnaire that solicits basic informtion about the privatization
as well as the broader market conditions. As nuch of the necessary
information to analyze such an issue will be in the possession of the
respondent conpany and/or governnent, that conpany or government will
necessarily bear the " “burden'' of providing the necessary informtion
as would be the case with nost factual questions the Departnent nust
consider in the course of a countervailing duty investigation. To sone
extent, therefore, the question of who nust raise the issue for it to
be considered is of only Iimted practical inportance.

3. Process Analysis and the Cost to Governnent

Several comenters agree that an analysis of the privatization
process is pertinent, if not central, to determ ning whether the sale
was for fair market value. One conmenter suggests that a price
deternmined through a fair and open sales process is, by definition, the
fair market value. Some commenters caution that nmerely because a fair
and open process can result in fair market value, it does not
necessarily follow that a process that is |ess than ideal cannot result
in fair market value. In such | ess-than-ideal sales, all circunstances
of the sale, including the objective analysis, nust be considered.

O her comenters argue that an enphasis on the process through
whi ch the government sold the conpany woul d represent an illegal cost-
t o-government approach. The governnment's actions or notives in selling
t he conpany, they argue, are irrelevant to whether the purchaser
received a benefit by paying less than fair nmarket value (i.e., on
terms nore favorable than those in the nmarket). They continue that any
such exam nation of government notives is illegal--neither the statute
nor the Subsidies Agreenent instructs the Departnent to exam ne a
government's notives in determning a subsidy. Mreover, sone
commenters argue, discerning the governnent's notives woul d be
prohibitively difficult in practice.

Li kewi se, the proposed " “private seller'' standard, severa
commenters contend, is illegal and inpractical. One commenter argues
that such a standard effectively and inproperly coll apses the financia
contribution finding (i.e., what the governnent provides) with the
benefit finding (i.e., what the recipient receives). Oher comenters,
however, strongly support such a process-oriented approach, noting that
the governnent, as seller, makes all of the critical decisions



regardi ng the sale and, therefore, the Departnment's anal ysis nust
remai n focused upon the government.

Department's Position: We disagree that our new nethodol ogy
enconpasses a cost-to-governnent standard, though we have revised the
text to clarify any potential msunderstanding in this regard.

For this final nodification, we have concluded that a useful and
appropriate standard for determi ning whether a transaction was for fair
mar ket value is to assess its consistency with the nornmal sales
practices of private, comrercial sellers in that country. Preferably,
in making a fair-market-value determnation, we will conpare the price
paid for the conpany or its assets to a contenporaneous, benchmark
price actually observed in the marketplace for a conparabl e conpany or
assets. Where clear information on such a conparabl e, market-benchmark
value is available, we will nornmally consider it to be highly probative
in our fair-market-value analysis (though we may still consider other
i nformati on regarding factors, where avail able and appropriate).\11\ In
our experience, however, such a clear market-benchmark price for a
conparable sale rarely exists, and we will often have to resort to |ess
concl usi ve benchmarks or alternative nmeans for identifying a benefit.

\11\ We woul d not necessarily or automatically consider the
predi cted or hypothetical values cited in independent or objective
anal yses (referenced in our non-exhaustive |ist of factors) to
constitute such a conparabl e market benchmark without further
scrutiny of such anal yses.

One useful alternative approach is to exam ne the process through
which the sale was made. As with the direct conparison with conparable
mar ket benchmar ks, the purpose of exam ning the "~ process-oriented
factors is to determ ne whether the buyer ultimately paid | ess for the
conpany or its assets than the buyer otherwi se would have had to pay in
the marketplace. In lieu of a nmore concrete and directly conparable
benchmark price, we would have to eval uate what the buyer actually paid
by exam ni ng whether the conditions and circunstances of the sale
reflect those that the buyer would have faced if the buyer were
purchasi ng the conpany or its assets froma private, comrercial seller
in the marketplace. If the conditions and circunstances of the sale
reflect those the buyer woul d otherwi se have faced in the market, and
absent nore concrete evidence to the contrary, it is reasonable to
deternmine that the price paid is what the buyer would otherw se have
had to pay.

While it is true that, under this approach, there is an enphasis on
the governnent's actions, this does not necessarily make it a cost-to-
government standard. Rather, this enphasis nerely reflects the reality
that the seller is usually the party that determ nes the process and
ci rcunst ances through which a conpany will be sold. In a privatization,
t he governnent happens to be the seller and, therefore, the one naking
t hose deci si ons.

We have, however, revised the wording of our final nodification to
de- enphasi ze the i nportance of government notives or intent. W
continue to believe that, in sone cases, statements fromthe governnent
about what it was attenpting to achieve by structuring a sale in a



particul ar way may provide useful insight into what actions the
government actually took, and what inpact those actions had on the
purchase price. However, we are clarifying that any determnination
regarding fair market value will normally not be based primarily on the
government's notives or intent, as those are generally difficult to
establish precisely and, in any case, are not necessarily indicative of
whet her the transaction price was |less than fair market val ue.

We note that the approach we are taking in this new nethodol ogy is,
in fact, simlar in many fundanental respects to the Departnent's
established equity infusion nethodol ogy. Consistent with the statute,
we deternine whether a benefit to the recipient has been conferred as
the result of a governnent equity infusion by exam ning whether " “the
i nvestment decision is inconsistent with the usual investnent practice
of private investors, including the practice regarding the provision of

risk capital, in the country in which the equity infusion is nade.'
Section 771(5)(E) (). Under section 351.507(a) of the Departnent's
regul ations, we will generally determ ne whether an equity infusion

confers a benefit by reference to market prices for conparabl e shares.
However, where such benchmark prices are not available, our equity

benefit determ nation will depend on whether we find the infusion

reci pient to have been equityworthy. Equityworthiness will be

deternmined with reference to " "the perspective of a reasonable private

i nvestor examining the firmat the tinme the government-provided equity

i nfusion was nmade.'"' Section 351.507(a)(4). In other words,
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our benefit-to-recipient determination for equity infusions essentially
is made by determ ning whether a private actor, when faced with the
same investnment circunmstances and choices as those faced by the
government, woul d have nmade t he sane deci sions and taken the sane
actions as those of the governnent. Accordingly, the " “private,
commercial seller'' standard that we have adopted for this fina

nodi fication is consistent with our |ongstanding equity infusion
practice.

Finally, the relevance of the governnent's actions to whether
subsi di es are extinguished during a privatization was recogni zed by the
Delverde Il Court where it stated, for exanple, that "~ "[t]he
government has different concerns fromthose of a private seller
Unlike a private seller who seeks the highest market price for its
assets, the governnent may have other goals, such as enpl oyment,
nati onal defense, and political concerns, which may affect the terns of
a privatization transaction.'' Delverde II1, at 1369. Likew se, the
rel evance has been clearly acknowl edged by the WO and, in fact, is
central to the Appellate Body's reasoning with regard to broader market
distortions, as detailed elsewhere in this notice.\12\ Accordingly, the
approach that we have adopted here is fully consistent with U S. |aw
and practice, as well as the WIO fi ndi ngs.

\12\ See, e.g., AB Report at para. 124, where the Appell ate Body
noted that, "“~“[i]n privatizations, governments have the ability, by
desi gni ng econoni ¢ and ot her policies, to influence the
circunmst ances and the conditions of the sale so as to obtain a



certain market valuation of the enterprise.'

4. Arms-Length Analysis

At | east one comrenter expresses a view that an arm s-length
transaction is not, in and of itself, a criterion for determ ning that
subsi dy benefits are extingui shed. Rather, the commenter suggests that
the existence of an arm s-length privatization is strong evi dence of--
and should create a presunption of--the paynent of narket value. The
commenter notes that there are circunstances where the Departnment may
find a transaction price to be fair market val ue even though the sale
was not at armis length. The conmenter al so suggests that where a
private-to-private transaction is found to have occurred at armnis
I ength, the sale was, by definition, for fair market val ue.

Anot her commenter states that the Departnent should not apply an
arm s-length sale analysis unless the parties to the transaction are
truly unrelated. In particular, the cormmenter believes that
reorgani zations of the structure of joint ventures or simlar business
entities are not transactions to which this proposed nodification
shoul d be appli ed.

Department's Position: The Departnment's new nethodol ogy requires a
finding of both an arm s-length transaction and a transaction price
reflective of fair nmarket value as the basis for overriding the
baseline presunption. W note that this is entirely consistent with
both the Panel's and Appell ate Body's findings. Mdreover, an arns
length sale is a necessary precondition for an accurate determ nation
regardi ng the transaction price under the fair-market-val ue analysis we
have adopted. Qur private, commercial seller standard only nakes sense
where we first establish that the buyer's and seller's interests are
i ndependent of each ot her

5. Fair-Market-Val ue Anal ysis

In General: At |east one conmenter urges the Departnment first to
consider nore broadly and develop a rationale as to why a privatization
may extinguish prior subsidies, stating that this rationale should then
underpin every aspect of the privatization nmethodol ogy. Specifically,
the correct rationale, this commenter suggests, is that where fair
mar ket val ue has been paid, the conpany no |onger has inputs acquired
at a cost artificially reduced by a government financial contribution.
Many ot her commenters recogni ze that fair nmarket value can be difficult
to assess in the circunstances of particular cases. However, in | ooking
at the Departnment's proposed approach to evaluating fair market val ue,
some commenters argue that the Departnent should not establish a rigid
““hierarchy'' of factors to be exanined in its analysis of fair market
val ue, but rather remain flexible to address the diverse factua
scenari os that may be encountered by the agency in the future.

O hers di sagree, enphasizing that a sales price consistent with the
recommendati ons of an independent or objective analysis should be the
primary consideration in analyzing the sale. Some commenters propose
further criteria that could be included in the eval uation process,

e.g., industrial policies of a country and stock price trends foll ow ng
the offering. OGther commenters find the Departnment's proposed factors



to be too vague.

Barriers to Entry: Specifically with regard to artificial barriers
to entry, sone commenters argue that significant restrictions on stock
purchased by the general public are inconsistent with seeking maxinmm
return on the sale. Accordingly, the Departnment should carefully
scrutinize any restrictions on the holding period or mnimm purchase
quantity, and exam ne whether different classes of stock have been
created or whether there are any ot her advantages bestowed on those
buyi ng such stock. Additionally, some conmenters urge the Departnment to
scrutinize particularly closely situations where a governnment seeks
““strategic'' investors or where the parties to the transaction were
al ready involved in a contract (e.g., a lease), and to find any process
that has only one or two bidders as not being truly open

O her commenters state that, although entry barriers nay be one
rel evant factor, they cautioned that a transaction should not be ruled
to be not at fair nmarket value solely because there were restrictions
on the bidders. One conmmenter suggests that "~ “overly burdensome'' and
“Tunreasonabl e'' bidder qualifications are too ambi guous and coul d
result in unpredictable determninations. Another enphasizes that
limtations on eligibility matters only if the pool of eligible
participants is insufficient to create a market driven transaction and
if the limtations are not based on econom ¢ considerations. Finally,
an additional comrenter urges the Departnment to abandon this factor
al toget her because it would be too difficult to quantify the effect of
such barriers on bid prices.

Obj ective Anal ysis: Regarding objective anal yses, severa
commenters agree that a sale based on an objective analysis and which
sets a mninmum price based on that analysis should be presunmed to be at
fair market value if the sale is consunmated near or above the m ninmum
price. Thus, the conbination of an independent valuation, a sale near
or above the ampbunt of the independent valuation, and the fact that the
sal e occurred in an econony not designated by the Departnent as a non-
mar ket economy should create a presunption that the sale was at fair
mar ket val ue. Other comrenters caution agai nst such objective anal yses,
urging that any such analysis nust be conpared with comments by the
financial press as well as the stock price follow ng privatization. One
commenter argues that the independence of the analysis should be
closely scrutinized, and that the absence of an i ndependent analysis
shoul d be a dispositive indicator that the sale was not for fair market
val ue.

Hi ghest Bid: Regarding the selection of the highest bid, severa
commenters contend that the fact that a governnment seller does not
accept the highest price bid does not, in and of itself, warrant the
conclusion that fair market value was not paid. In such a case, the
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Department should not inmmediately determne that the price was not fair
mar ket val ue, but instead should inquire as to why the highest bid was
rej ected and whether those reasons were conmercially sound. Severa
commenters contend that there are nany situations where a private
commercial seller may choose as the winning bid an offer with a | ower
cash conponent, but with a higher value of bonds or other securities.
Anot her conment er suggests the use of the "~ best-value'' approach



whi ch | ooks not only at price but a the technical conponent of the
transaction as well

O her comenters, however, argue that whether the highest bid was
selected is an appropriate consideration, and suggested additiona
scenarios (e.g., where the governnent finances the transaction) in
whi ch the paynment may not be considered " cash equival ent.'

Simlarly, several commenters object to " “profit maxim zation'' as
a necessary condition for determ ning that the governnent's actions
were consistent with that of a private, comrercial seller. One
commenter believes that a focus on profit mexim zation is contrary to
WIO obligations and United States |aw. Many argue that nmerely because a
government " repackaged'' the conpany's assets differently, thus
resulting in a | ower cash price, this does not nmean that the purchaser
paid less than fair market value for what it received.

Conmitted Investment: As to committed investnent, severa
commenters state that the fair market value of the privatized conpany
shoul d be determined in Iight of the overall bundle of property, rights
and obligations involved in the privatization. So |ong as any
limtations or conditions are known prior to the sale, they argue,
those conditions becone part of the bargai ned-for exchange between the
parties and are factored into the fair market val ue of the
privatization transaction. Accordingly, these commenters state, the
presence of such conditions or prom ses of future investnments are not
per se evidence that the sale was not for fair market val ue.

Several comenters note that even private sellers of conpanies may
pl ace conditions on a sale that go beyond a nere listing of assets to
be sol d. For exanple, these conditions may govern the timing or form of
payment, or mmy involve pre-existing obligations to workers. Mreover,
some commenters explained that in many cases, the governnent-inposed
conditions or required investnments do not even necessarily affect the
sales price, particularly if the requirenents are actions the purchaser
woul d have taken anyway. Furthernore, one comrenter recalls, the
purpose of the countervailing duty lawis not to correct narket
di stortions caused by previously bestowed subsidies but, sinply, is to
provide remedial relief to offset subsidies. Accordingly, these
commenters urge the Departnent to elimnate this factor fromthe itens
to be exanmined in the determ nation of fair market val ue.

Anot her conmenter urges the Departnment to retain the enphasis from
its proposed nodification on whether a benefit is actually conferred
through committed investnments. Specifically, unless there is both a
required comritted investment and a clearly denonstrable effect of that
requi renent on the price of the sale, the Departnent should find,
ceteris paribus, the sale to be for fair market val ue.

In response, other comrenters contend that where the agency is
confronted with behavi or such as the governnent's inposition of
conditions on a sale, it should find such actions inconsistent with
those of a commercial seller. Furthernore, they urge the Departnment to
recogni ze that by seeking such commtnments fromthe purchaser, the
government is accepting |less than full market value for the conpany.
One comenter, although agreeing generally with the inclusion of this
factor, suggests that it should not be necessary to identify explicit
price discounts or other inducenments in order to establish that the
committed investnent was not a normal commercial selling practice.

Addi tional Factors: Some conmenters propose that the Departnment add



to its fair-market-value anal ysis an exam nation, where appropriate, of
the trends in stock prices of a conmpany following its privatization
Specifically, the comrenter suggests that a sudden run-up in post-sale
prices due to ~“flipping'' of the stock by the initial purchasers on or
soon after the sales date strongly suggests that the sales price was
| ess than fair market value. Other commenters di sagree that such post
hoc anal ysis of secondary prices is appropriate. O her comenters
suggest additional criteria to consider, such as the original cost |ess
depreciati on of the assets, contenporaneous simlar sales, and the
presence of government industrial policies in that sector

Department's Position: W have carefully considered the many
comments we received on the proposed fair-market-val ue anal ysis, and
have decided to retain the same basic approach articulated in our
proposed nodification. W agree with those comenters who argue that no
hi erarchy shoul d be established anong the factors, and that the list of
factors should not be considered exhaustive. We will generally not
consi der any one factor in itself to be dispositive, but will consider
all the relevant facts and circunstances of a privatization to
deternmi ne whether the sales price was a fair market value.\13\ For this
reason, we disagree with other commenters' concern that the analysis is
"“too vague.'' Qur fair-market-value analysis nmust be sufficiently
flexible to address the diverse factual scenarios that nmay be
encountered in the future.

\13\ As explained below, we will normally consider the absence
of an objective analysis to be highly probative in determ ning that
the transaction was not a fair market val ue.

Wth regard to barriers to entry, as we noted in the proposed
nodi fication, the fundanental consideration here is not necessarily the
nunber of bidders, but rather whether the market is contestable, i.e.
anyone who wants to buy the conpany or its assets has a fair and open
opportunity to do so. W therefore do not believe that it would be
useful to adopt a rigid rule with regard to how | arge the pool of
bi dders must be, or what would necessarily constitute " “overly
burdensome'' or " “unreasonabl e'' bidder qualifications. Obviously, such
consi derations are case-specific, and we will judge themin the broader
context of the overall privatization process and the rel evant market.
That said, we take note of the particular types of restrictions that
some commenters argue are strongly indicative of a |less-than-fair-
mar ket - val ue sal es process, and agree that many of these would
constitute sufficient cause for a nore probing study. For exanple, we
intend to scrutinize particularly closely any privatization where there
is only one final bidder (or a few ), particularly in those industries
or econom es where a relatively |arge pool of bidders for such a
privatization would normally be expected.

Wth regard to an objective or independent analysis, we disagree
that a sales price at or above the value cited in such an analysis is
necessarily a dispositive indicator that the sale was for fair narket
val ue, other aspects of the sales process notwthstanding. W do not
believe that private, comrercial sellers normally follow or adopt such
anal yses blindly without a fuller understanding of, inter alia, the



assunptions and scope of the anal yses and the broader context of other
mar ket indicators and industry studies.

However, we do believe that the absence of such an analysis, in
ci rcunst ances where private, comercial sellers would normally
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require such information, would be a very inportant consideration in
our exami nation of the sales process. Accordingly, when exanm ning fair
mar ket value, we will normally require fromthe respondents the

i nformati on and anal ysis upon which the governnment relied in

deternmi ning how, and for what price, to sell the conpany or its assets.
Such anal ysis nmust be objective, tinely (i.e., conpleted prior to
agreenent on the final transaction price), and conplete (i.e.,contain
the information typically considered by private, commercial sellers
contenpl ating such a sale). The absence of such information and

anal ysis would normally be highly probative (though not necessarily

di spositive) in determining that the transaction was not for fair

mar ket val ue.

W wish to clarify, however, that though such objective analysis
can serve as one useful benchmark for the sales price and can provide
useful information about whether the process the governnent pursued was
consistent with that of a private, comrercial seller, we nust exercise
caution in how we use such an analysis given that it is often
specul ati ve and subjective in nature. The Departnment has experience in
considering simlar types of independent studies and objective anal yses
in the related context of governnent equity infusions, and we intend to
follow a simlar approach here, to the extent appropriate. W discussed
this issue at length in the preanble to our equity infusion
regul ati ons, wherein we stated,

We will closely exam ne such studies. In order to be considered
in our equityworthiness anal ysis, any study nust have been prepared
prior to the governnent's approval of the infusion and nust be
sufficiently objective and conprehensive. W intend to review such
studies carefully to determ ne whether the governnment acted |ike a
reasonabl e private investor, subjecting both the assunptions and the
analysis to scrutiny. This will enable us to deci de whether the
decision to invest was commercially sound given the information at
t he di sposal of the government.

Some i ndependent studi es conmi ssioned to analyze the nerits of a
gi ven investnment may present an assessnent of the conpany's expected
returns and risks that is predicated on certain future actions by
the conpany in question. For instance, a study m ght concl ude that
the investnent in a conpany planning to close one outnoded plant and
construct a newone in a different location is conmercially viable
so long as the conpany al so reduces its workforce by half. In this
case, the Departnent would take into consideration whether the
downsi zing will actually occur. If the conpany has known for a |ong
time that a reduction in its workforce was a necessary condition for
i mproved financial performance, but has consistently shown itself
unwi I I'ing or incapable of making that reduction, this may prove
sufficient cause to believe that the projected return is
unat t ai nabl e.



Some conmenters cautioned the Departnent about relying too
heavily on independent studies given their inherently specul ative
and subjective nature. W are well aware of the potentia
difficulties in using independent anal yses, not |east of which is
the fact that independent experts often fundanentally di sagree about
the prospects of a given investnent. In other instances, the
objectivity of some studies is called into question. However,
private investors are likew se usually faced with a sinmlar variety
of conpeting views and nmust exercise their own judgenent with
respect to the objectivity of information before them When
considering the suitability of a submtted study, we will seek to
ensure the study is accurate and reliable, and exercise our own
judgenent with respect to a study's objectivity. Specifically, we
will take into consideration the extent to which the study's
prem ses and conclusions differ fromthose of other independent
studi es, accepted financial analysis principles, or market sentinent
in general (e.g., industry-specific business publications or genera
i ndustry market studies).

Preanbl e to the CVD Regul ations, 63 FR 65348, 65372 (Novenber 25,
1998).

Wth regard to the acceptance of the highest bid, we disagree that
this is not an inportant factor when considering whether the sale was
for fair market value. This factor goes hand-in-hand with our " “primry
consideration'' of whether the government maximnized its return on what
it sold, and is an inportant consideration in whether the governnent
acted like a private, conmercial seller. W recognize that there nmay be
situations where a private, commercial seller will accept sonething
ot her than cash or close equivalent as paynent in a sale, but we
bel i eve those circunstances are exceptional and not the norm We wll,
however, examine any information a party presents in denonstrating that
the governnent's acceptance of non-cash or close-equival ent paynent is
consistent with private, commercial selling practice in the rel evant
mar ket (e.g., that country and/or industry).

We clarify that the phrase " “cash or close equivalent'' is intended
to include normal types of payment that rmay take the formof a variety
of financial instruments other than cash (e.g., other shares or bonds).
To the extent that these or simlar forns of paynent are used in
transacti ons between private, commercial parties, there is generally no
probl em What we would primarily be concerned with are forns of paynent
to which the government ascribes a value that is different fromthe
nmonetary value that a private, commercial seller would ascribe to the
paynment. Exanples of this mght include illiquid fornms of paynent, or
paynments that have little or no tradeable value in the marketplace. As
a general rule, we will carefully scrutinize any sale where the face or
exchange val ue of a financial or other instrunent given as paynent
differs fromits market val ue

We believe that the criterion of profit maxim zation is an
appropriate consideration in our fair-market-value analysis. It is a
basic principle of corporate finance and nmanagenent that the prinmary
function of a conmercial enterprise is to maxim ze the financial return
on its owners' investment.\14\ Mreover, such a "~ “profit naxinization'
standard i s supported by the Federal Circuit:



\14\ To the extent that a comercial firmnmy have goals other
than profit maxinization, those non-comercial pursuits are
generally reflected in the conpany's market value to the extent they
enhance or detract fromthe conpany's ability to generate a profit.

The governnent has different concerns fromthose of a private
seller. Unlike a private seller who seeks the highest nmarket price
for its assets, the government may have other goals, such as
enpl oynent, national defense, and political concerns, which may
affect the terms of a privatization transaction. Thus a case
i nvol ving privatization does not necessarily govern a private-to-

private situation.

Delverde 11, at 1369. Any of the governnent's actions in selling a
conpany that do not maxim ze the financial return to the governnment on
the sale are, therefore, legitimte and i nportant areas of scrutiny
under our fair-market-value analysis as they may indicate that the
government has acted in a nmanner that is not consistent with the nornal
practices of private, comercial seller.

The profit-nmaxim zation standard is also fully consistent with the
WIO findings. For exanple, the Panel noted that "~ “* * * in a market-
based econony, the value of a conpany depends on its ability to
generate returns for its shareholders.'' Panel Report at para. 7.51
The Panel further noted that, ““[f]ollowi ng privatization and
consistent with comrercial principles, the owers of the privatized
conpany should be profit-maximzers, set on obtaining a market return
on the entirety of their investnment in the privatized conpany.'' Pane
Report at para. 7.60. Although the Panel here was referring explicitly
to the purchasers of the conpany (and not the seller), it is clear that
in order for the sales price to be considered fair market val ue, both
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parties--the seller and the buyer--mnmust be profit maxim zers.

Regarding committed investnent, we note that this appears to have
been one of the nost conplicated and controversial parts of the
proposed nodification. In general, the numerous conmments we received on
this issue can be roughly divided into those that consider any
committed investnment to disqualify the sale automatically from being
found to be at fair nmarket value, and those arguing that any comitted
investment will be fully reflected in the purchase price. For this
final nodification, we have not adopted either argunment as a per se
rule, but find that our determination in a particular instance of
committed investnent nmust be based on the specific facts of that case,
analyzed in their totality.

We would first like to clarify that by the termconmtted
investment, we are referring to a range of possible restrictions or
requi renents that the governnment, as the seller, inposes on the future
operation of, or investnent in, the conpany or its assets. Sone
commenters noted that there are some practices which, on their surface,
may appear to be conmitted investment, but are in fact actions which
are sonetinmes taken by private, conmercial sellers as well. As a



threshold issue, therefore, we will first exanine any evidence
presented by parties that purports to denobnstrate that a particul ar
action is fully consistent with the normal sales practices of private,
conmercials sellers in the relevant narket, even if that action would
ot herwi se appear to fall within the scope of typical conmtted
i nvestment practices that the Departnent has encountered. Where such a
denmonstration is made, we normally will not regard such a practice as
evi dence that fair market val ue was not paid.

Wth regard to the inmpact a cormitted investnent has on a sale, we
di sagree with the proposition that the presence of any conmtted
i nvestment necessarily nmeans the sale is not for fair market value. As
noted el sewhere in this notice, our analysis of fair market val ue under
this new nmet hodol ogy is based on a benefit-to-recipient standard. The
key question is whether, in purchasing the conpany or its assets, the
buyer got sonething of value for which the buyer did not pay. In the
relatively straightforward, hypothetical case of a requirenment to
mai ntain the workforce size at current levels for three years, we agree

that, normally, a potential buyer will incorporate the cost (if any) of
that restriction into the price the buyer offers to pay. Although this
price may be | ower than what the buyer would have been willing to pay

absent the requirenent, this does not necessarily nmean that the buyer
is receiving any net value that has not already been reflected in the
transaction price.

In this hypothetical exanple, all other things being equal, our
anal ysis and reasoning regarding this straightforward comitted
i nvestment woul d resenbl e that of our analysis and approach to
concurrent subsidies. Sinmilar to concurrent subsidies, when naking a
finding that the value of the commtted investnment was fully reflected
in the transaction price of an arm s-length privatization and,
therefore, is fully extinguished in such a transaction, we will require
the following criteria to be net: (1) The precise details of the
committed investnment were fully transparent to all potential bidders
and, therefore, reflected in the final bid values of the potentia
bi dders, (2) there is no inplicit or explicit understanding or
expectation that the buyer will be relieved of the requirenment or
commitnent after the sale, and (3) there is no evidence otherw se on
the record indicating that the comritted i nvestnent was not fully
reflected in the transaction price.

We al so di sagree, however, that a lowering of bid prices in the
face of committed investnments is necessarily a result of an increase in
antici pated costs. In the hypothetical case above, our analysis and
findings would likely be different if, for exanple, it were also shown
that the governnment offers bidders an automatic di scount \15\ in the
sal es price for buyers who make certain pronises regarding future
operation of or investnent in the plant. In this nore conplex scenario,
the buyer is very possibly getting a discount for doing sonething the
buyer m ght have otherw se done without the discount, i.e., the
commi tment or requirenment does not inpose any additional cost--and in
fact may be viewed as revenue-enhanci ng. Possibly, under this scenario,
the buyer has paid less for the conpany or assets than it otherw se
woul d have paid had the government acted in a manner consistent with
the normal sales practices of private, conmercial sellers.



\'15\ For exanple, a credit towards the bid val ue keyed to the
amount of the investnent.

Thi s hypothetical case can be further expanded to reflect a
situation where the bidding pool begins with relatively few potentia
bi dders, e.g., three bidders. A requirenment to maintain the workforce
at a certain level for a specified nunber of years nay affect the three
bi dders' assessnents of expected costs and revenues differently. For
exanpl e, assunme the first bidder woul d have nmi ntai ned or even
i ncreased the workforce regardl ess of the stipulation; therefore, the
requi renment would likely have only a limted inpact on that bidder's
expected future profitability. The second bi dder, however, has been
very public in stating that the conpany has too many redundant
enpl oyees, and that any m ni num enpl oynent | evel s woul d negatively
i mpact the future cost conpetitiveness of the plant. Likely, that
bi dder will |ower his or her bid value accordingly. Assume the third
bi dder intended all along to purchase and then dismantle the plant,
perhaps in order to shift the productive assets to another |ocation or
to elimnate conpetition fromthe marketplace. Very likely, such a
m ni mrum enpl oynment requirement would |lead the third bidder to
drastically reduce his or her bid amunt, or even to drop out of the
bi ddi ng process altogether. If the first bidder was generally aware of
t he busi ness plans of the other two bidders, the first bidder could
| ower his or her bid amunt, even though the requirement will inpose no
additional cost on himor her, and still win the bidding contest.

We recogni ze that these scenarios just presented are conpl ex and
hypot heti cal (though they are not necessarily unusual). They are usefu
illustrations, however, of possible instances where, as a result of the
government's inposition of requirenents or restrictions that private,
commercial sellers would not nornally inpose, a buyer mght pay a | ower
price for a conpany or its assets than that buyer woul d ot herw se pay
even though such requirenents or restrictions inpose no additional cost
on the buyer. This shows why any fixed rule one way or the other, as
suggested by many of the comrenters, would be inappropriate when
analyzing comrtted investnent. Accordingly, we will exam ne, on a
case- by-case basis, whether the presence of committed investnent
resulted in the buyer paying | ess-than-fair-nmarket-value for the
conmpany or its assets.

As to the additional factors sone comenters suggested, we have not
i ncorporated any of themexplicitly into our non-exhaustive list at
this time because we do not expect that they will have broad
applicability across nost of the privatizations we exam ne. However, we
may consi der these and any other relevant factors on a case-by-case
basis where they are pertinent to the analysis of a particular
privatization.
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6. Safe Harbor
Some conmenters argue for the Departnent to consider identifying a

““safe harbor'' with explicit guidelines for when a privatization wll
be deenmed to elimnate the continuing benefit of past nonrecurring



subsi dies. Such a safe harbor, these commenters continue, would be
desirable not only to sinplify proceedi ngs before the Departnent, but

al so to advance the U. S. policy of encouraging privatization,
especially in devel opi ng countries. One approach, for exanple, would be
to develop a clear rule that a privatization carried out under

i ndependent private advisors through commercial auction procedures,
and/or that used post-privatization audits, would normally be deened to
be for fair market value. Ot her comrenters suggest additional "~ safe
harbor'' rules, including a sinple safe harbor for private-to-private
sal es.

In response to these suggestions, other comrenters state that it is
i mportant that the Department maintain flexibility in its privatization
nmet hodol ogy to consider the facts and circunmstances of each case before
it determ nes whet her subsidi es have been extingui shed followi ng a
privatization. They find, therefore, that it would be premature for the
Department to attenpt to define " “safe harbors'' at this point wthout
reviewi ng the various factual scenarios that acconpany privatization.

At | east one comrenter objects strongly, arguing that a safe harbor
woul d nerely becone a " “roadmap'' for subsidization.

Department's Response: W disagree that any explicit "~ safe
harbor'' per se, as envisioned by certain conmenters, is warranted. The
new net hodol ogy described in this notice is sufficiently detailed and
articulated to provide parties with a good understandi ng of how the
Department will approach analyzing privatizations, and with a
reasonabl e basis for form ng expectati ons about how the Departnment will
rul e when exami ning a particular fact pattern. As di scussed el sewhere
in this notice, where we have refrained fromdetailing specific rules
regardi ng various aspects of this nethodol ogy, we have done so either
because such issues did not |end thenselves to defined rules, or
because we wanted to gain further experience in a particular facet of
t he nmet hodol ogy before establishing a defined rule.

7. Broader-Market-Distortions Analysis

In General: Several commenters state that the Departnent should not
attenpt anal yzi ng broader narket or econom c conditions, but should
instead focus its analysis solely on the benefit to the purchaser
Specifically, these comenters believe that the proposed anal ysis of
broader market distortions would effectively allow the Departnent to
i gnore the fundanental inportance of an arnls-length, fair-nmarket-val ue
privatization and inpose countervailing duties against a conpany's
products wi thout determ ning the existence or amount of any
countervail abl e benefit currently enjoyed by the conpany. A rel ated
comment is that this analysis of broader market distortions should not
be a separate analysis, but should be included as part of the fair-
mar ket - val ue anal ysi s because the issues are fundanmentally the sane.

Mor eover, several comenters find the Departnent's proposed narket
distortion criteria in general to be too vague and sweepi ng, and
therefore, unpredictable and inpractical. O her comenters suggest that
t he macroecononi c distortions contenpl ated under this anal ysis would be
too general to neet the specificity requirenents of a countervail able
subsi dy, and that only those actions that specifically affect the val ue
of the privatized entity may be rel evant.

Some conmenters al so view the Departnment's "~ “reasonabl e basis for



believing'' in regard to proof of severe market distortion as too |low a
standard. Instead, one comrenter proposes that the Department restate
the standard so that the presunption of extinguishnent could only be
rebutted with clear and convincing evidence that severe market
distortion exists; in the absence of such evidence, the Departnent
shoul d not overturn the presunption of extinguishment that follows an
arms length sale at fair narket value. Some conmenters further argue
that such distortions nust be quantified in order to prove that such
di stortions are materi al

Some conmenters supported the Departnent's proposed approach to
mar ket di stortions, but urged the Departnent to | eave itself discretion
to adapt its analysis to the circunstances of each case. Another
comment er suggested that the distortion factors be preceded by a
preanbl e all owi ng for general consideration of market distortion issues
that may not be covered by the specific factors |listed. One conmenter
al so suggests that post-sale conditions be added to the proposed Ii st
of factors in evaluating market distortions.

Basic Conditions: Wth regard to the " basic conditions'
criterion, although this proposed criterion was lifted fromlanguage in
the WIO Appel | ate Body opinion, several commenters found it too vague
and sweeping to provide any neani ngful guide to parties. Several
commenters suggested that the Departnment should deternine that the
““basic conditions'' necessary for an undistorted nmarket are present if
the economy is a market econony, and that those conditions are not
present if the econony is a non-market econony. Accordingly, the
proposed anal ysis of these basic market conditions is not necessary
where the Department has already deened the country to be a market
econony for countervailing duty purposes.

Rel ated I ncentives: Because they find this factor to be overly
broad, several conmenters think that the Department should amend the
““related incentives'' criterion to reflect the econonic reality that
all governnments engage in activities that affect market transactions.

I nstead, they believe that the Departnment should focus on the question
of whether the government action was intended to facilitate the sale
for less than fair market value with a viewto later reversing the
action so as to effectively provide the buyer the asset or entity at

| ess than fair nmarket value. Other comenters, however, support
consideration of this factor as it provides further insight into

whet her the governnment acted like a private, comercial seller.

Legal Requirenents: Some commenters suggest that while | ega
requi renents i nposed by governnments do affect the market price, they
woul d have to be extrenely restrictive (such as requiring a |evel of
enpl oynment far in excess of what is economcally justifiable) in order
to vitiate the fair market value of the sale. Because of this, these
commenters believe that this criterion is overly broad and shoul d not
be considered in the Department's analysis. Several other comenters
argue that any such legal requirenments would be fully reflected in the
purchase price of the conpany so long as that price was a fair narket
val ue.

Creation/ Mai ntenance: Wth specific reference to the effect on the
mar ket of subsidization of other conpanies, several commenters argue
that the fact that other conpanies are subsidized is not evidence that
the privatization in question does not "~ “fairly and accurately
reflect'' the market value for the privatized asset but, rather, that



such creation/ maintenance effects are fully reflected in the fair

mar ket val ue. One comenter notes that the countervailing duty lawis
meant to offset the benefits to specific recipients, not to renove

mar ket distortions to an industry generally. Several comrenters also
query whet her this analysis would include subsidization outside of the
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country in question, suggesting that such a "~ “cross border'' analysis
woul d be inappropriate. Some conmenters further argue that this factor
woul d fall particularly heavily on devel opi ng countries--precisely
those countries where the United States is encouraging privatization--
because they are nore likely to have numerous conpani es and industries
that are subsidi zed.

Department's Position: For this final nodification, we have kept
the anal ysis of broader market distortions separate and distinct from
the arm s-length, fair-market-value analysis. W recognize that this
di stinction may appear sonmewhat formalistic, given that where there are
broader market distortions, any concl usions regardi ng market value are
necessarily inplicated. Neverthel ess, the overall enphases of the two
inquiries are distinguishable.\16\ The forner focuses on the governnent
inits capacity as seller, and whether its actions are consistent with
those of a private, commercial seller. The analysis of broader market
di stortions, on the other hand, focuses on the governnent in its
capacity as regul ator and policymaker.\17\ Such an analysis is
appropriate because it takes into account the uni que power of a
government to institute a basic narket regine, as well as to create
particul ar | aws, regul ations, economi c incentives and uni que conditions
that inpact the purchasers' decisions.\18\ The use of such governnenta
powers may be distortive where they nake a particul ar sale possible
that woul d not otherw se be possible, or at |east not possible under
the sane terns as those of the transaction that actually took place,
under normal market, legal, and regulatory conditions.\19\

\16\ This distinction is also clearly reflected in the AB
Report, and was the basis for the finding that an arm s-1ength,
fair-market-val ue privatizati on does not necessarily extinguish
prior subsidies.

\17\ A loose, but hel pful analogy here may be that of a gane.
Qur analysis of governnent "~ “as seller'' exam nes whether the
government was playing, |ike a normal player, to win (i.e., to
maxi m ze its wi nnings). Qur analysis of governnent "~ as governnent'
exam nes the rules of the gane, to determni ne whether they were
sufficient to ensure a nmeani ngful game to begin with and whet her
they favor a particular outcone to the gane.

\18\ In this final nodification, we have comnbined the four
originally proposed criteria into twd, to clarify and enphasi ze
these two basic thrusts of the market-distortion analysis.

\19\ The presence of severe market distortions can render
i noperative the presunption that fair nmarket value " "is deened to
i nclude (de facto) the value of the advantage or benefit already
received'' (Panel Report, at para. 7.72), or that " “the privatized
producer paid for what he got and thus did not get any benefit or



advantage fromthe prior financial contribution bestowed upon the
st at e- owned producer.'' Panel Report, at para. 7.82.

Wth regard to the coment that the factors we have |listed as
potentially relevant are too broad, we disagree. W believe that it is
important to | eave roomfor flexibility in this analysis and not to
circunscribe artificially or prematurely the nature of the factors that
could be found to distort a nmarket. Such distortions can be specific to
t he uni que circunstances of particular countries or markets, and it is
especially difficult for the Departnment to foresee at this tine all of
the factors that may be relevant to this analysis, particularly w thout
obtai ning nmore experience in this area. Therefore, we intend that this
analysis will be conducted on a case-by-case basis, and that we will be
able to refine such analysis over tinme building on our accunul at ed
experi ence.

That said, we recognize that perfect markets sel dom exi st outside

of econom cs textbooks. W do not intend to ~“fail'' a privatization
nerely because the broader environnent in which it took place did not
perfectly conformto sonme market paradigm Rather, we will be bal anced

and realistic in our analysis, focusing on those severe distortions
that woul d have a neani ngful inpact on the transaction in question

We further disagree with the suggestion that our " basic
conditions'' analysis and our narket distortions analysis should
generally be limted to those countries that have non-market or
transitional econonmies. First, to limt this analysis to non-nmarket
econoni es woul d reduce this aspect of our new nethodol ogy to redundancy
and irrelevance given that the Departnent's practice is not to
countervail subsidies in countries it finds to have non-market
econoni es. Moreover, we will not necessarily limt the basic-conditions
anal ysis to economy-wi de distortions, but may, where appropriate,
exam ne distortions that primarily affect particular industries or
sectors of the econony. Furthernore, there is no indication that the
Appel l ate Body's reasoning in this regard was |linted solely to the
ci rcunst ances of a non-market or transitional econony.

After consideration of the conments regarding the standard of proof
in this analysis, we have renoved the reference to "~ "reasonabl e basis
for believing'' when denonstrating that the transaction price is
meani ngfully different fromwhat it otherw se would have been. Such
| anguage unnecessarily conplicated and confused the standard. It wll
take nmore than nmere speculation to denonstrate that market distortions
exi st. That said, we are m ndful of the fact that it nay be very
difficult to identify ~“hard data'' that conclusively denonstrates the
extent of such distortions or their inpact on the transaction price. It
is inherently difficult to show and, nore so, to quantify precisely
what the price would otherwi se have been had there been a properly
functioning market and regul atory reginme.\20\ Therefore, we will guard
agai nst an interpretation of our evidentiary standard that is so high
as to be unattainable in practice.

\ 20\ Accordingly, parties will not normally be required to
quantify the difference between the actual transaction price and the
““undistorted market val ue.'’



8. Privatization of Parent or Hol di ng Conpani es

Several comenters state that this new privatization nethodol ogy
shoul d not be applied where the privatization at issue occurs at the
| evel of a holding conpany or parent conpany several |evels renoved
fromthe actual respondent in the case. Some commenters argue that such
privatizations do not extinguish subsidies provided to the subsidiary
conpany that is the respondent in the case. Another commenter argues
that the Departnment should carefully analyze the facts of each
transaction and determ ne whether a particular subsidiary is
benefitting from assi stance recei ved at the parent conpany |evel.

Department's Position: W are not adopting any specific rule at
this time with regard to how we will exam ne privatizations that occur
at levels several tines renoved fromthe particul ar conpany under
i nvestigation, but will make such a determ nation on a case-by-case
basis. W have | earned from past experience that such an analysis is
hi ghly case-specific, and should take into consideration the context
and all the facts surrounding a particular privatization.

9. Other Changes in Oamership

In the proposed nodification, the Departnent invited coment on
what percentage of shares or assets sold should be the threshold for
triggering application of the methodol ogy and, simlarly, how
i ncrenental sales should be treated. Sone comrenters state that the
partial sale of shares or assets does not provide any basis for
reexam ning an allocated benefit stream noting that nothing in the
WO s deci sions addresses partial sales and, therefore, the agency is
not required to revise its nmethodol ogy to address this situation

O her comenters argue that restricting the circunstances in which
t he basel i ne presunption can be rebutted to full privatizations
represents an arbitrary limtation that violates the fundanenta
principle that countervailing duties can only be inposed upon a
conpany's products if
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it is shown that the conpany is receiving a benefit froma financia
contribution. By ignoring other circunmstances under which the
presunpti on may be rebutted, such as a partial privatization, the
Department woul d, contrary to the Subsidi es Agreenent, inpose
countervailing duties at a |level exceeding the actual benefit to the
reci pi ent.

Turning to the issue of control, sone comenters believe that the
Department should apply its nethodol ogy when a governnent has
relinqui shed effective control, even if the privatization has not been
conpl eted. Several commenters, however, argue that the nere fact that
t he governnent retains sonme control in a privatized conpany cannot
automatically justify the inposition of countervailing duties based
upon the full anount of subsidies bestowed on the state-owned
enterprise prior to privatization.

Assuning that the release of control is relevant to when the



Department should apply its nethodol ogy, several comrenters suggested
that the "“use or direct'' standard in the Departnent's cross-ownership
regul ati ons m ght be applicable. Another comenter suggested that the
nature and rel evance of control should be determ ned by the Departnent
on a case-by-case basis, taking into account all of the various neans
by which parties nay exercise control over the corporation--the inquiry
may well require the Departnment to exanine factors beyond the |evel of
shar e ownershi p.

O her comenters di sagreed, stating that the issue should not be
whet her the government has relinqui shed control of a conpany, but
i nstead the Departnment should require that the governnent has no
owner shi p what soever of the conpany and no right in any way to exert
control over the company in order for the prior subsidies to be
consi dered extingui shed. Moreover, the "~ “use or direct'' standard of
cross ownership is not necessarily appropriate because cross-ownership
i ssues are very different fromprivatization issues.

Finally, sone commenters argue that any final nodification should
not be applicable to private-to-private sales as well as governnent-to-
private sales (i.e., privatizations) because private-to-private sales
were not addressed in the WO deci sions. Some commenters state that in
the private-to-private context, an arm s-length transaction is
necessarily one in which fair market value is paid and, as a result,

t he purchaser receives no benefit from past subsidi es. Another
commenter states that while a private-to-private sale can extinguish
pre-sal e subsidy benefits, an analysis to determ ne whether the price
paid for the private assets reflects the current market conditions
woul d be appropriate.

Department's Position: W are not nmaking a decision at this tinme as
to whether or how we will apply this new nethodol ogy to types of
changes in ownership and factual scenarios (e.g., partial and gradua
privatizations, private-to-private sales) other than the privatization
of all or substantially all of a state-owned enterprise. Rather, we
wish to provide the public with an additional opportunity for further
comment on the applicability of the new nethodol ogy in those
ci rcunst ances.\ 21\ Al though we have received sone coments to date on
such issues, as summarized above, we believe that with the benefit of
seeing our final nodification, parties will be in a position to provide
nore informed and precise argunents as to how and why this fina
nodi fication might be applied to these other types of sales.

\' 21\ The Panel and Appellate Body explicitly refrained in their
findings fromaddressing these alternative fact patterns. Therefore,
deferring a decision on how this new nmethodol ogy m ght apply to
t hese other changes in ownerships in no way detracts fromthe United
States' inplenmentation of the Dispute Settlement Body's
recommendations in this dispute.

In this regard, we encourage parties to address whether, if the
government remains in a position of control over a privatized conpany,
that company may continue to be operated in a manner that furthers the
government's agenda. Further, at what point does a change away from
gover nment ownershi p cause the subsidy recipient to beconme a ful



profit maxim zer? |Is it where the governnent holds only a minority
ownership in the conmpany? Were the government retains only |atent
control (e.g., a “golden share'')? O where it retains no contro
what soever? How shoul d control even be defined in this regard?

Mor eover, parties mght wish to explain why beconing a profit
maxi m zer is relevant to the extinguishment of prior subsidies in a
sale. How does this logic apply, if at all, to a private-to-private
sal e where, presumably, the seller was already a profit nmaxin zer?
Woul d the application of this final nodification to private-to-private
sal es be consistent with the Delverde Il Court statenent that

[t] he governnment has different concerns fromthose of a private
seller. Unlike a private seller who seeks the highest nmarket price
for its assets, the government may have other goals, such as
enpl oynent, national defense, and political concerns, which may
affect the terms of a privatization transaction. Thus a case
i nvol ving privatization does not necessarily govern a private-to-
private situation.

Del verde 111, at 1369.

We ask that any additional conments on these specific issues be
subnmtted to the Departnment within 60 days of publication of this fina
nodi fication.\22\ Parties should submt four witten copies and an
el ectronic copy (in WrdPerfect, MsS Word, or Adobe Acrobat format) of
their comments to Room 1870, Inport Administration, U S. Departnent of
Commerce, 14th Street and Constitution Avenue, N. W, Washington, D.C.
20230. Attention: G eg Canmpbell, O fice of Policy. Re: Privatization
Comments. Comrents shoul d be doubl e-spaced and linmted to 10 pages. Al
comments will be made available for public viewing in the Departnent's
Central Records Unit, which is located in room B-099 of the main
Department buil ding. The Department also intends to post on |nport
Admi nistration's Web site, shortly after the comment deadline, al
public coments received pursuant to this request.

\22\ This additional comrent period is separate and distinct
fromthe current proceeding in which we are nodifying our practice
pursuant to section 123 of the URAA

\23\ For the purposes of this final nodification, we consider
“Tconcurrent subsidies'' to be subsidies given to facilitate,
encourage, or that are otherw se bestowed concurrent with a
privatization.

Regar di ng subsi dies that may have been provided to encourage or
facilitate privatization, some comenters argue that an analysis should
be undertaken to determine the role of that subsidization in the
transaction in question. Specifically, they state that the new
nmet hodol ogy shoul d recogni ze that the provision of subsidies prior to



or during privatization proves that the market was distorted and that
the privatization did not occur at fair market value. At a m nimum
subsi dies provided in the context of privatization are new subsidies to
the new conpany and are therefore countervail abl e. Anot her comenter
proposes that any subsidies provided within two years of a conpany's
privatization should be considered as subsidies to the new owners,
since they were, or nmay presuned to have been, provided to benefit the
new owners at the time of sale. One comenter cited to Article 27.13 of
t he Subsi di es Agreenment to support its contention that concurrent

subsi dies are a unique type of subsidy that is not necessarily
extinguished in a fair market value sale. Any failure to countervai
concurrent subsidies, some
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commenters argue, would nerely encourage governnents to heavily
subsi di ze conpanies that they intend to privatize.

O her comenters di sagree, stating that the Departnment shoul d nake
clear that the fact that a governnment provi des conpanies wth subsidies
to make them mar ket abl e shoul d not prevent the extinguishnment of the
subsidy by an armis-length sale at fair market value. As the WO and
U.S. courts have recogni zed, when a party pays fair market value for an
asset (even if the asset is a whole conmpany), all prior subsidies,
regardl ess of when given, are extinguished. Several commenters nmintain
that as |long as the assistance, such as debt forgiveness, is negotiated
by the parties as part of the privatization transaction, any val ue of
the assistance will be reflected in the purchase price paid by the new
owners and there would therefore be no countervail able benefit accruing
to the newy privatized conpany fromthe assi stance. However, if the
government provided the debt forgiveness after the bids were finalized,
according to one commenter, the debt forgiveness would not necessarily
have been reflected in the bid price, and therefore the debt
forgi veness should be treated as a new subsi dy.

Anot her conmenter states that, where the governnment offers certain
i nducenments (e.g., debt forgiveness) to encourage buyers, these
i nducements woul d be expected to increase the transaction price above
mar ket val ue. Al though these may constitute new subsidies, the
commenter maintains, such inducenents generally cannot be considered
evi dence that the sale was for less than fair market val ue.

Department's Position: As we noted in the proposed nodification,
the Departnent has long westled with the issue of subsidies given to
encourage, or that are otherwi se concurrent with, a privatization.\24\
However, based on our considerable experience to date with anal yzing
t hese subsi dies and on the coments received, we are now prepared to
provi de nmore definitive guidance on how we intend to anal yze these
types of subsidies.

\'24\ The Departnent spoke to this issue in the Preanble to the
CVD Regul ations (63 FR 65348, 65355):

[W] hile we have not devel oped guidelines on howto treat this
category of subsidies, we note a special concern because this class
of subsidies can, in our experience, be considerable and can have a
significant influence on the transaction value, particularly when a



signi ficant amount of debt is forgiven in order to nmake the conpany
attractive to prospective buyers. As our thinking on changes in
ownership continues to evolve we will give careful consideration to
the i ssue of whether subsidies granted in conjunction with planned
changes in ownership should be given special treatnent.

For the purposes of this new methodol ogy, the Departnent intends to
scrutinize very carefully any instances of concurrent subsidies, and
will normally determ ne that the value of a concurrent subsidy is fully
reflected in the fair market value price of an arm s-1ength change
privatization and, therefore, is fully extinguished in such a
transaction, if the following criteria are net: (1) The nature and
val ue of the concurrent subsidies were fully transparent to al
potential bidders and, therefore, reflected in the final bid val ues of
the potential bidders, (2) the concurrent subsidies were bestowed prior
to the sale, and (3) there is no evidence otherwi se on the record
denonstrating that the concurrent subsidies were not fully reflected in
the transaction price.

We believe that this approach is consistent with analyzing a
privatization fromthe point of view of the purchaser. Al other things
being equal, in a normally functioning and transparent market, we woul d
expect that potential investors would be willing to increase the val ue
of their offer prices to reflect the additional value that such
concurrent subsidies are expected to contribute to the overall value of
the conpany or its assets. Such additional value is therefore properly
considered to be "“paid for'' in the purchase price, barring clear
evi dence to the contrary.

We are synpathetic to the argunment that concurrent subsidies may be
special in the sense that, in certain cases, w thout such subsidies,
bi dders may not be willing to purchase the conpany or its assets, and
that capacity which would otherw se cease to exist is thereby all owed
to continue producing. This is a particularly inportant consideration
for industries characterized by chronic overcapacity and excess
production. It is for this reason, anpng others, that we intend to
scrutinize very closely all instances where subsidies are given to
facilitate or induce a privatization.\ 25\

\ 25\ The special treatnment for certain privatization-related
subsi di es in devel oping countries under Article 27.13 al so suggests
that these subsidies are distinguishable under the Subsidies
Agr eenent .

We recogni ze, however, that nost concurrent subsidies are given in
an effort to increase the attractiveness of the conpany or assets as an
i nvestment. In other words, normally these subsidies increase the val ue
and, therefore, in a normally functioning market, increase the price
t he purchaser pays over what he or she would otherw se pay. Thus,
normal |y, there would be no reason to believe that a concurrent subsidy
woul d | ead to a purchaser paying | ess than fair market val ue.

Wth regard to the suggestion that concurrent subsidies be
considered to be new subsidies to the new owners, we have not adopted



that approach at this tinme because, for the purposes of this fina
nodi fication, we are not distinguishing between a conmpany and its
owner s. \ 26\

\ 26\ This approach is consistent with the WO s findings. See,
e.g., AB Report at para. 115.

We caution that our rationale for addressing concurrent subsidies
shoul d only be understood to apply to the circunstances of concurrent
subsidies in the privatization context. |If pushed to an extrene beyond
t hese circunstances, such reasoning may |lead to absurd concl usions that
underm ne the very effectiveness of the countervailing duty renmedy. The
Department woul d not consider the extrenme argunent, for exanple, that
because the bid of a new owner reflected a recurring tax benefit that
the conpany is expected to receive indefinitely into the future, that
those future tax benefits are not countervail able. Any actionable
subsi dy bestowed subsequent to the privatization will be countervailed
in full.

11. Conti nuing Benefit Anmount

In instances in which the privatization was for |ess than fair
mar ket val ue and, therefore, did not result in the extingui shnent of
the benefits of pre-privatization subsidies, the Departnment sought
comments on how it should quantify the amount of the benefit fromthose
subsi di es the conpany continues to enjoy. Sonme conmenters state that,
in such circunstances, the unallocated portion of the subsidy nust
continue to be countervailed at the same level as if no privatization
had occurred. This is the only |logical result where the baseline
presunpti on of continuing benefit has not been rebutted. O her
commenters propose fornulas, e.g., the difference between what the
purchaser actually paid and the "~ “fair market value'' of the conpany or
assets purchased, while still others proposed that such cal cul ations
shoul d be nmade on a case-by-case basis with no set fornula. One
comment er proposes that the quantification of the anpunt of continuing
benefit should, at the very l|least, take into account both the nornal
all ocation period for the original assets and the price paid for the
assets.

Department's Position: Where the Departnment determ nes that the
basel i ne presunption has not been rebutted
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because, inter alia, the transaction was not at arm s |ength and for
fair market value or because there were severe market distortions, we
will find that the conpany continues to benefit fromthe prior
subsidies in the full amunt of the renaining unallocated bal ance of
the subsidy benefit. This is fully consistent with the |ogic of our
basel ine presunption, i.e., that subsidy recipients can benefit from
subsi di es over a period of tine unless the intervening event of an
arm s-1ength, fair-market-val ue sal e extingui shes such subsi di es.
This approach is also fully consistent with the WIO fi ndi ngs.\ 27\



As we have noted el sewhere in this notice, neither the Panel nor the
Appel | ate Body el aborated on the issue of how to deternmine fair market
val ue. Likew se, neither body opined or ruled on how paynent of |ess-

t han-fair-market-val ue woul d bear on existing subsidy benefits; in
fact, they explicitly refrained from maki ng any deci sion on this issue.
AB Report at footnote 177.

\' 27\ The basel i ne presunption was upheld by the Appell ate Body.
See, e.g., AB Report at para. 84.

We also note that there are practical reasons for finding that
subsi dy benefits continue in their entirety under such circunstances.
For exanple, sone comenters suggested that we determine that the
anount of continuing benefit is the difference between the actua
transaction price and the (higher) fair market value. However, in
ci rcunst ances where our analysis is focused on the process through
whi ch the conmpany or its assets were privatized, such a " “shortfall"
approach coul d be inpossible because there may not be any precise
““fair market value'' available for such a cal cul ation

Mor eover, the shortfall approach resenbles nmore an analysis of a
new subsidy, with an identification of financial contribution (e.qg.
government provision of a good or service), and a new identification
and quantification of a new benefit (e.g., in the anount of the
shortfall). Though we do not preclude the possibility of the
privatization transaction giving rise to a new subsidy, we address
above whet her the privatized conpany continues to benefit from prior
subsi di es, not from new subsidies starting at the begi nning of their
al l ocation stream

12. Previ ous Remand Determ nations

Several comenters note that the Department made arm s-|ength,
fair-market-value findings in certain recent CIT remands involving sone
of the sane privatizations currently before the WIO. Many comenters
rai se case-specific facts and anal ysis, arguing for a particular result
in a specific case when this new nethodology is applied to the case
facts. Other commenters object to the argunment that any earlier
determi nations by the Departnent are now binding on the Departnent's
i mpl ement ati on of the new nethodol ogy.

Department's Position: In the proposed nodification we noted that,
in the context of several recent remand redeterninations in
privatization cases before the CIT, the Departnment has applied a
process-ori ented approach to analyzing the facts and circunstances of
particul ar privatizations and the resulting value paid.\28\ Qur
approach and findings in those remand redeterm nati ons, however, nmay or
may not reflect the full extent of the analysis of the transaction
appropriate under this new nmethodol ogy. Moreover, our position with
regard to those redeternmnations is unaffected by this notice.

\28\ See, e.g., Results of Redeterm nation Pursuant to Remand,
Al | egheny Ludlum Corp. v. United States, CIT No. 99-09-00566



(January 4, 2002); Results of Redeterm nation Pursuant to Remand,
GTS Industries, S.A v. United States, CIT No. 00-03-00118 (January
4, 2002).

As to conmenters' argunents regarding the application of this new
nmet hodol ogy to the particular facts of specific cases, we do not
believe that this notice is the appropriate context for considering and
responding to particular clains regarding particular determn nations.

Rat her, as noted el sewhere in this notice, we intend to apply this new
nmet hodol ogy in separate "~ “section 129'' proceedi ngs for each case
before the WIO. In the context of those proceedings, we will provide
all interested parties opportunity to present evidence and argunent as
to the appropriate determ nation in each case given the case-specific
facts and the application of this methodol ogy.

13. Tinmetable for Application

One comenter urged that the final nodification clarify that, as a
general matter, the new privatization nmethodol ogy woul d apply
i medi ately to any pending investigations and revi ews, except to the
extent that the privatization issues have al ready been resol ved by
court decisions interpreting the current U S. statutory provisions. In
addition, in order to ensure that countervailing neasures are not
i mproperly inposed on nmerchandi se that is not benefitting from
subsidies, this conmenter urged the Departnent to consider self-
initiation of changed circunstance reviews of any countervailing duty
orders in which the alleged subsidy recipient had been privatized after
t he subsidies were received.

Department's Response: We intend to inplenment this fina
nodi fication according to the tinetable discussed bel ow. Qur approach
to inplenentation here is consistent with the approach we took in
i mpl ementing the WIiO s findings in U S. Antidunping Measures on Certain
Hot - Rol | ed Steel Products from Japan. See Antidunpi ng Proceedi ngs:
Affiliated Part Sales in the Odinary Course of Trade, 67 FR 69186,
69197 (Novenber 15, 2002) (Japan Hot Rolled Inplenentation). Qur
reasons for why this approach to inplenentation is fully consistent
with the statute and our WIO obligations are fully explained in that
noti ce.

| npl ement ati on Ti net abl e

Thi s methodol ogy will be used in inplenmenting the WO s findings in
Eur opean Certain Steel Products pursuant to section 129 of the URAA
The Departnent intends to make such "~ “section 129'' determ nations in
the rel evant segnents of each of the 12 proceedi ngs before the WO on
or before Novermber 8, 2003. To the extent that the rel evant segnent of
such proceedi ng establishes a cash deposit rate going forward, in
accordance with section 129(c) (1) of the URAA, these section 129
deternminations will establish new cash deposit rates for all producers
for whomthe rates fromthe rel evant segnments of the proceedings are
still applicable and will apply with respect to unliquidated entries of
t he subj ect nerchandi se which are entered, or withdrawn from warehouse,
for consunption on or after the date on which the United States Trade



Representative directs the Department to inplenent that determ nation.
Wth respect to other proceedings, as well as other segnments of the
Certain Products proceedings that are not included in the dispute, the
new nmet hodol ogy will be applied in all investigations and reviews
initiated on or after June 30, 2003.

Dat ed: June 17, 2003.
Joseph Spetrini,
Acting Assistant Secretary for Inmport Adm nistration.
[ FR Doc. 03-15795 Filed 6-20-03; 8:45 ani



