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| NVESTMENT

SCOPE, COVERAGE AND DURATI ON

1. This Chapter shall apply to neasures® affecting:

a) investnments (of investors of a Party) in the territory
of another party existing at the tine of entry into force as
well as to investnents nade or acquired thereafter; and

b) investors of a Party in the establishnent, acquisition
expansi on, nanagenent, conduct, operation and sale or other
di sposition of investnments in the territory of another Party.

C) all investnents in the territory of any Party as
provided in Article (performance requirenents).
2 SAYWth respect to investnents established prior to the date

of termnation of this Agreement and to which this Chapter
otherwi se applies, the provisions of all of this Chapter shall
thereafter continue to be effective for a further period of ten
years fromsuch date of termnation.]

3. This Chapter shall not apply to:

MXa) any measure taken pursuant to a restriction expressly
mandat ed by the Constitution of a Party.]?

QL the provision of financial services or insurance
[ except as provided in the Chapter on Financial Services;]

US Note 1 - Wile financial services will be covered in the
financi al services chapter, certain provisions of the
investment chapter may apply to financial services by
cross-reference in the financial services chapter.

c) governnent procurement [ except as provided in the
Chapter on Governnent Procurenent;] ==[of goods and services
supplied by investnents in its territory controlled by
nationals of a non-Party and procurenment by states, provinces
or political subdivisions of a Party];

d) MEX DY services listed in Annex YO1.3(c)]

1 US agrees on the condition the definition of "measure" includes single
actions.

2 Mexico will supply new | anguage for this provision.
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e) “public or private entities in respect of their
activities formng part of a statutory system of social
security, health care, education, day <care, or public
retirement plans;]?

f) Y subject to Article 106 (Nullification or |npairnent of
Benefits), any subsidy.]

g) ‘™ as between Canada, the United States of America, and
the United States of Mexico, cultural industries as defined in
article 2012 of the U.S. -Canada Free Trade Agreenent.]*]

4, VEX ST Each Party reserves the right to deny to an entity of
anot her Party the advantages of this Chapter if:

a) nationals of any non Party own or control such entity

and such entity has no substantial business activities in the

terrltory of the Party under whose laws it is constituted;]
S or

b) such entity is owned or controlled by nationals of a
non-Party wth which the denylng Party does not maintain

normal econonic relations.] ™{such entity is owled or
controlled by nationals of a non- Party from which the denying
Party prohibits all investment.]?

ENVI RONVENTAL NVEASURES®

1. The Parties affirmthat this Chapter shall not be construed to
prevent the adoption or enforcenent of any neasure, otherw se
consistent with this Chapter, that a Party deens appropriate to
ensure that investnment activity inits territory is undertaken in a

% Mexico is considering on joining Canada in this issue
* ADDI TI ONAL CANADI AN EQUI VALENCES
From Canadi an Protocol, Part 2: SPECIFI C COMW TMENTS AND EXCEPTI ONS
5. Notwi t hstanding any provision of the Agreenment, Article 2005 of the

Canadi an-United States Trade Agreenent shall continue to apply as between Canada
and the United States.

5 Mexico could also agree to the follow ng |anguage, "such entity is owned
or controlled by interests of a country whose nationals are not permitted to nake
any investnment in the denying Party.

5 The Parties reserve the right to nmodify this provision
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manner sensitive to environmental concerns.

2. No Party shall, as an inducenent or incentive to the
establishnment, acquisition, or expansion of an investnent of an
investor of another Party, elimnate, waive, reduce, or otherw se
derogate from neasures of general application necessary to protect
human, aninmal or plant life or health or the environment in its
territory, or from neasures relating to the conservation of
exhausti bl e natural resources.
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TREATMENT OF | NVESTMENTS

1. National Treatnent

a) Each Party shall accord to investnents of investors of
another Party “* ™[  and activities associated therewth,]
treatnment no |ess favourable than that which it accords, in
li ke circunstances, to investments of its own investors.

b) Each Party shall accord to an investor of another Party
treatnent no less favourable than that which it accords, in
like circunstances, to its own investors in respect of the
establ i shment, acquisition, expansion, managenent’, conduct,
operation and sale or other disposition of investnments in its
territory.

C) For greater certainty, no Party shall

i) inpose on an investor of another Party a
requirement that a mnimum |l evel of equity in a business
enterprise in its territory be held by its nationals,
other than nomnal qualifying shares for directors or
i ncorporators of corporations; or

ii) require an investor of another Party, by reason of
its nationality, to sell or otherw se dispose of an
investnment inits territory.

2. MFN Treat nent

a) Each Party shall accord to investnents of an investor of
another Party “* ™[  and activities associated therewth,]
treatnent no less favourable than that which it accords, in
like circunstances, to the investnents of an investor of any
other Party or of a non-Party.

b) Each Party shall accord to an investor of another Party
treatnent no less favourable than that which it accords, in
like circunstances, to investors of any other Party or
non-Party in respect of its establishnment, acquisition,
expansi on, conduct, managenent’, operation and sale or other
di sposition of its investnment inits territory.

3. Non-Discrimnatory Treatnment

” Canada agrees on the condition that the Parties agree to an acceptable
definition of "managenent"
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The treatment that a Party shall accord to investnents “*

VX and associated activities] of another Party and to investors of
that Party shall be the better of the treatnment required by
paragraphs 1(a), (b), and (c) and 2 (a) and (b).
("Nondiscrimnatory treatnment")]

4. M ni mum St andard of Tr eat ment

Each Party shall accord at all tines to the investnents inits
territory of investors of another Party full protection and
security, fair and equitable treatnent, and in all other respects
as well, treatnment in accordance with international |aw.

5. Wthout prejudice to paragraph 3, investors of a Party whose
investnents suffer losses in the territory of another Party ow ng
to conflict or civil strife shall be accorded at |east
nondi scrimnatory treatnent by such other Party as regards any
measures it adopts in relation to such | osses.

6. WY A Party shall not require that entities which are
legally constituted under the applicable |laws or regul ations of one
Party, and which are investnents of investors of another Party,
engage as top managerial personnel individuals of any particular
nationality.]

7. The nost favored nation obligations of this Chapter shall not
apply to advantages accorded by a Party by virtue of the Party's
bi nding obligations under any multilateral international agreenent
under the framework of the General Agreenent on Tariffs and Trade
and other matters as set forth in Annex

8. a) The obligations of paragraphs 1, 2, 3 and 6 shall not
apply to :

i) a non-conforning provision of any existing neasure®
which is nmaintained by a Party at the federal |evel, and
which that Party, as of the date of the signature of
this Agreenent, has described in Annex A

ii) a non-conformng provision of any existing neasure
which is maintained by a state or province of a Party,
and which that Party described in Annex A within two

8 Existing measure will be defined to nean any neasure in force on the date
of the signature of the Agreenent.
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years after the entry into force of this Agreenent; or

iii) a non-conformng provision of any existing neasure
which is maintained by a | ocal governnent of a Party.

b) A party may pronptly renew such a non-conformng
provision of any existing neasure, or anend such a non-
conformng provision of any existing neasure, to the extent
that the renewal or anmendnent does not decrease its conformty
with the obligations of this Chapter.

c) The obligations of paragraphs 1, 2, 3 and 6 shall
nonetheless apply to the extent to which a Party has
undertaken in Annex A to bring such non-conformng nmeasures in
closer conformty with those obligations during the term of
this Agreenent.

d) As a further departure from the obligations of
paragraphs 1 and 2, which should occur only in the nost
limted circunstances, a Party, by the date of signature of
this Agreenent, may identify in Annex B activities or sectors
in respect of which it maintains non-conformng provisions of
existing neasures and in respect of whhich it shall be
permtted to i npose non-conformng nmeasures in the future.

9. VEX ' Where a Party has or takes a neasure covered in Annexes
A and B it shall nonethel ess accord nost favored nation treatnent
unl ess set forth in the respective annex. ]

10. Nothing in this Chapter shall preclude a Party from
prescribing special formalities in connection with the naking of
i nvestnments by nationals or conpanies of another Party, provided
such formalities do not inpair the substance of any of the rights
set forth in this Chapter.

11. [ Were a Party requires a service provider of another Party
to provide a bond or other form of financial security before
providing a service into its territory, the provisions of that
service shall be subject to the provisions of Chapter (COross-
Border Trade in Services) except as regards the Party's treatnent
of the required bond or financial security.]

12. I The Parties shall inplenment the provisions of Annex
regardi ng nmeasures affecting investors of the other Parties.]

13. “Ya)As a further exception to [provision on national
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13.

treatment]®, and only in respect of sectors reserved for the
state on the date of entry into force of this Agreenent,

(i) a Party, when privatizing an enterprise owled by it
in such a sector, may sell all or a portion of its
equity interests to its nationals; and

(i) a Party, when permtting private investnment in
such a sector, may require that a specified |evel of
equity in business enterprises in that sector be held by
its nationals.

b) For state enterprises not in sectors reserved to the
state at the date of entry into force of this Agreenent, but
carrying on an activity on the date of entry into force of
this Agreenent, a Party may limt the initial acquisition of
its interests in the enterprise to its nationals. However ,
once the Party's interests have been sold, the obligations of
paragraph 1 (national treatment) shall apply. ]

™  Paragraph 1 shall not apply to any new neasure of a

Party relating to:

a) the sale or disposition of a business enterprise owned
or controlled by the Party, or any political subdivision
thereof, at the time of entry into force of this Agreenent,
and which relates to the direct and indirect ownership at any
time of such business enterprises;

b) the sale or disposition of a business enterprise
established or acquired by the Party, or any political
subdi vision thereof, after the entry into force of this
Agreenent. (Once such sale or disposition has been conpl et ed,
the provision of paragraph 1 shall apply to any subsequent
sal e or disposition;

c) the privatization or devolution of a service which the
Party, or any political subdivision thereof, has been
provi ding by nmeans ot her than a business enterprise.]

9

This section would be inserted in the "treatnment" section in a way which

woul d capture the "rachet."

10

Requi renents that equity interests be held by nationals -- for state

enterprises not in sectors reserved to the state at the date of entry into force

of this Agreenent, but which a Party establishes or acquires subsequent to the
date of entry into force of this Agreenment -- would be governed by Annexes A or
B
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14. " YA The treatnent accorded by a Party under paragraphs 1, 2
and 3 with respect to nationals and entities of another Party
shall, in any state or political subdivision, be no Iless
favorable than the treatnment accorded by such state or politica
subdivisiont to its residents, or entities legally constituted
under its laws, or their investnments inits territory.]

14. P The provisions of this Article shall nean, with respect to
measures of a province or state, treatnent no |ess favorable than
the nost favorable treatnent accorded by such province or state to
investors, in |ike circunstances, of the Party of which it forns a
part. ]

15. Notwi thstanding paragraphs 1, 2 and 3 a Party may require
routine information, to be wused solely for informational or
statistical purposes, concerning an investnment of an investor of
another Party in its territory. Such Party shall protect such
business information that is confidential from disclosure that
woul d prejudice the investor's conpetitive position.

16. Nothing in paragraph 15 shall preclude a Party from ot herw se
obtaining or disclosing information in connection wth the
equi table and good faith application of its |aws.

11 The US and Mexico agree to adopt the term which the Lawers' Goup agree
to use throughout the Agreenent.
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PERFORVANCE REQUI REMENTS

1. Y [Except as provided in Annex __ )], no Party shall apply
"N or enforce], in connection with the establishment, acquisition

expansi on, conduct or operation of an investnment in its territory
of an investor of a Party or “*®non-Party], any of the follow ng
requi rements “{ enforceable under donestic |law or adninistrative
ruling]:

a) to export a given level or percentage of goods or
servi ces;

b) to achieve a given level or percentage of donestic
cont ent;

C) to purchase or use goods or services of donestic origin
or from donmestic producers or service providers, or otherw se
accord a preference to goods or services produced in such
territory,;

d) relate in any way the volunme or value of inports to the
volunme or value of exports or to the anmount of foreign
exchange i nfl ows associated with such investnent;

e) to restrict donestic sales of goods or services that
such investnent produces by relating such sales in any way to
the volune or value of its exports or foreign exchange
ear ni ngs;

f) WA MXtransfer a particular technology, production
process or other proprietary know edge to a national or entity
inits territory, except:

i) when inposed by a court or admnistrative tribuna
to renedy an alleged violation of conpetition |aws; or

ii) where necessary or appropriate to protect health,
safety or the environnent; ]

9) WA MXact as the exclusive supplier of the goods or
services it produces to a specific region or world market. ]

2. A M [Except as provided in Annex __ )], no Party shal
condition the receipt or continued receipt of an incentive, in
connection with investnents in its territory of investors of a
Party or non-Party, on any of the following requirenents
Y enf or ceabl e under donestic law or adnministrative ruling]:
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a) ™ export a given |evel or percentage of goods;]

b) WA MX ' prescribe in any way the purchase or use of goods
of donestic origin or fromdonestic producers; ]

c) purchase or use goods of donestic origin or from
domestic producers, or otherw se accord a preference to goods
produced in such territory;

d) achieve a given level or percentage of donestic content;

e) relate in any way the volume or value of inports to the
volunme or value of exports or to the anmount of foreign
exchange i nfl ows associated with such investnent;

f) restrict donestic sales of goods or services that such
i nvestnent produces by limting such sales in any way to the
vol ume or value of its exports or forei gn exchange earni ngs;

g Y ™to act as the exclusive supplier of the goods or
services it produces to a specific, regional or world market. ]

3. SA M Not wi t hst andi ng paragraph 2, a Party may nonethel ess
condition the receipt of an incentive on commtnents to |ocate
production or enploy workers in its territory, construct or expand
particular facilities, or spend the incentive inits territory.]

4, The provisions of ®this Article] “* “™|paragraphs 2(b) and
2(c)] shall not apply to:

a) WA MXeligibility criteria for purposes of government
procurenment or export pronotion prograns; ]

a) ‘™ nmeasures related to government procurenent:; ]

b) ‘™ the provision of subsidies consistent with Article XVI
of the GATT and the Agreenent on the Interpretation and
Application of Article M, XM and XXIII of the GATT,
including any anendnents, nodi fications or successor
agreenents thereto;]

5. A MXI'No Party shall prohibit or otherwise restrict an
i nvestor established in the territory of another Party from

a) exporting goods and services originating from such
territory to a non-party country, unless pursuant to a neasure
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of general application consistent with Article __ (on export
restrictions);

b) inmporting to such territory goods and services
originating froma non-party; or

C) using goods and service originating in a non-party
country. ]

6. X D' Nothing in this Chapter including the principle of
non-di scrimnation shall prevent a Party from i nposing requirenents
on an investor of a Party or non-Party in respect of activities not
listed in paragraphs 1 or 2.]
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TRANSFERS

1. Subj ect to paragraph 3 "™ ™ and paragraphs 5 and 6] a Party
shall permt all transfers and international paynents (hereinafter
"transfers") relating to an investnent in its territory of an
i nvestor of another Party to be nmade freely and wi thout delay. Such
transfers incl ude:

a) profits, dividends, interest, capital gains, royalty
paynments, managenent, technical assistance and other fees,
returns in kind, and other anounts derived froman investnent;

b) proceeds from the sale of all or any part of an
investnent or fromthe partial or conplete liquidation of an
i nvest nent ;

C) paynments rmade wunder a contract entered into by an
i nvestor, or investnent, including paynents nade pursuant to a
| oan agreenent;

d) conpensation pursuant to {Article on expropriation}; and
e) paynments arising out of an investment dispute " “Aas
defined in {Article on dispute settlenent}.]

2. VX USAlExcept as provided in paragraph 2 of {Article on
expropriation} and] subject to paragraph 3, a Party shall permt
transfers to be nade in a freely usable currency at the nmarket rate
of exchange prevailing on the date of transfer with respect to spot
transactions in the currency to be transferred.

3. A Party may, through the equitable and good faith application
of its laws, prevent any transfer referred to in paragraph 1 if
such transfer 1is inconsistent wth any neasure of genera
application relating to:

a) “@restrictions applied by a Party to persons of another
Party on the making of paynents and transfers for current

international transactions which conformwith Article VIIIl of
the Articles of Agreenent of the International Mnetary Fund; ]

b) bankruptcy, i1nsolvency or the protection of the rights
of creditors;

C) issuing, trading or dealing in securities;

d) crimnal or penal offenses;
INVEST.604
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e) reports of currency transfers;
f) i nposi ng taxes by such neans as a w thhol ding tax; or

0) ensuring the satisfaction of judgnments in adjudicatory
pr oceedi ngs.

4. Not wi t hst andi ng paragraphs 1, 2, and 3 of this Article, a
Party may nmaintain or adopt restrictions on the transfer of

‘returns in kind" (goods and services) that are otherwise in
conformty with the provisions of this Agreenent.

5. VX DY No Party shall require its investors to repatriate, or
penalize its investors who fail to repatriate, the incone, earnings
or profits attributable to any investnent in another Party or to
any businesses carried on in another Party either directly by the
investors or indirectly through a business enterprise established
in that other Party.]

6. VEX O Par agraph 4 shall not be construed as preventing a Party
fromtaxing its investors on their share of any incone, earnings or
profits attributable to a business carried on or an investnent nade
in another Party, provided that the tax so charged does not exceed
the tax that would be so charged if such incone, earnings or
profits were repatriated, wthout any further tax on the
repatriation, to its investors.]

7. “INothing in this Agreement shall affect the rights and
obligations of the Parties under the Articles of Agreenment of the
I nternational Mnetary Fund, including the use of exchange actions
which are in conformty with such Articles of Agreenent, provided
that a Party shall not inpose restrictions on any capital
transactions inconsistently with its specific commtnents under
this Agreenent regardi ng such transactions.

12 U.S. agrees that paragraph 1 should not prohibit general export controls,
but reserves the right to nodify the | anguage.
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EXPRCOPRI ATI ON. AND COVPENSATI ON

1. No Party shall directly or indirectly nationalize or
expropriate an investnent of an investor of another Party in its
territory or take any neasure or series of neasures tantanount to
expropriation or nationalization of such an i nvest nent
("expropriation"), except:

a) for a public purpose;
b) on a nondi scrimnatory basis;

c) in accordance with due process of |aw and the genera
principles of treatnment provided in paragraph 3 Article (on
treatnent of investnent); and

d) upon paynent of conpensation in accordance wth
par agr aph 2.

2. Conpensation shall be equivalent to the fair market val ue of
the expropriated investnent immediately before the expropriatory
action was taken or becanme known, whichever is earlier. Valuation
criteria shall include going concern value, asset value (including
declared tax value of tangible property), and other criteria, as
appropriate to determne fair market value. Conpensation shall be
ggld wi thout delay; be fully realizable; and be freely transferable

[into & currency of a country which is a nenber of the Goup of
Seven] ™ at the prevailing nmarket rate of exchange on the date of
expropriation, or on the date of transfer when the conpensation is
paid in a currency of a country which is a nmenber of the G oup of
Seven]. The anuunt pald shall be no |less when converted into a
currency of a [ Party] “Ycountry which is a menber of the G oup
of Seven], than if conpensation had been paid on the date of the
expropriation, had been converted into that currency at the narket
rate of exchange prevailing on the date of wvaluation, and had
earned interest at a cormercially reasonable rate for that currency
until the date of paynent.]

3. The provisions of this Article do not apply to the issuance of
conpul sory licenses granted in relation to intellectual property
rights, or the revocation, limtation or creation of intellectua

property rights conS|stent with the provisions of Chapter
(Intellectual Property).?

3 This paragraph has been agreed upon by the Intellectual Property group
but has not yet been discussed or agreed upon by the Investnent group
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DI SPUTE SETTLEMENT

YA'1. The provisions of this article reflect the desirability of a
mechani sm for the settlenent of investnent disputes that assures
equal treatnment between investors of the Parties in accordance with
the principle of international reciprocity and that assures that
the Parties to the dispute are afforded due process before an
inmpartial tribunal.

2. For purposes of this Article, an investnent dispute neans a
di spute between a Party and an investor of another Party invol ving
an alleged breach of any right conferred by this Chapter. An

i nvestnment dispute shall not include an alleged breach of this
Chapter where the very neasure constituting the alleged breach is
itself expressly permtted by another Chapter.

3. In the event of an investnent dispute, the parties to the
di spute should initially seek a resolution through consultation and
negotiation. |If the dispute cannot be settled amcably, the

i nvestor concerned may choose to submt the dispute for resol ution:

a) to the courts or admnistrative tribunals of the Party
that is a Party to the dispute; or

b) in accordance with the terns of paragraph 4.

The choi ce nade by the investor shall be exclusive. If the investor
chooses to submt the dispute for resolution in accordance wth
paragraph 4, the investor may seek as final relief only nonetary
damages or restitution of property.

4. Provided that the investor concerned has not submtted the
di spute for resolution under paragraph 3 (a) and that six nonths
have el apsed fromthe date on which the dispute arose, the investor
concerned may submt the dispute for settlenment by binding
arbitration

a) to the International GCentre for +the Settlenent of
| nvestment Disputes ("Centre") established by the Convention
on the Settlenent of Investnent D sputes between States and
Nationals of other States, done at Washington, March 18, 1965
("ICSID Convention"), provided that the Party concerned is a
party to such Convention

b) to the Additional Facility of the Centre, if the Centre
is not available; or
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c) in accordance wth arbitration Rules of the United
Nati ons Comm ssion on International Trade Law (UNC TRAL).

5. Not wi t hst andi ng paragraphs 3 and 4, the investor and the Party
to the dispute may nutually agree to arbitration in accordance with
other arbitration rules or before another arbitration institution.

6. Each Party hereby consents to the subm ssion of any investnent
dispute for settlenment by binding arbitration in accordance wth
the choice nade by the investor under paragraph 4. Such consent,
together with this submssion of the dispute by the investor under
paragraph 4 or 5 shall satisfy the requirenent for

a) witten consent of the parties to the dispute for

pur poses of Chapter Il of the I1CSID Convention (Jurisdiction
of the Centre) and for purposes of the Additional Facility
Rul es;

b) an "agreenment in witing" for purposes of Article Il of

the United Nations Convention of the Recognition and
Enf orcement of Foreign Arbitral Awards, done at New York, June
10, 1958 (" New York Convention"); and

c) an "agreenent" for purposes of Article | of the
| nt er- Aneri can Conventi on on I nt ernati onal Conmrer ci a
Arbitration ("Inter-American Convention".)

Any such investnent dispute shall be considered to arise out
of a commercial relationship or transaction for purposes of Article
| of the New York Convention and Article | of the Inter-Anerican
Conventi on.

7. Unless the parties to an investnent dispute agree otherw se
the place of any arbitration under paragraphs 4 or 5 of this
Article shall be in the territory of a Party to this Agreenment that
is a party to the New York Convention, such place to be selected in
accordance with the applicable arbitration rules.

8. The arbitral tribunal constituted pursuant to paragraph 4 or 5
shall decide the dispute in accordance with the provisions of this
Agreenent and applicable rules of international |aw

9. [Subject to the applicable provisions of the New York
Conventi on, t he Inter-Anerican Convention, and the | CSI D
Conventi on],

a) any arbitral award resulting from an arbitration under
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paragraphs 4 or 5 of this Article shall be final an binding on
the parties to the dispute; and

b) each Party undertakes to carry out wthout delay the
provisions of any such award and to provide for its
enf or cenent .

10. In an arbitration held pursuant to paragraphs 4 or 5, the
Tribunal may determne any incidental or additional <clains or
counterclains arising directly out of the acts or measures
constituting the alleged breach of this Chapter, except as the
parties to the investnent dispute otherwise agree. In any
proceeding involving an investrment dispute, a Party shall not
assert, as a defense, counterclaim right of set off or otherw se,
that the investor concerned has received or will receive, pursuant
to an insurance or guarantee contract, indemification or other
conpensation for all or part of its alleged danmages.

11. For purposes of an arbitration held under paragraph 4 or 5 of
this Article, any conpany legally constituted under the applicable
laws and regulations of a Party or a political subdivision thereof
but that, imredi ately before the occurrence of the event or events
giving rise to the dispute, was an investnent of nationals or
conpani es of another Party, shall be treated as an investor of such
other Party, including in accordance with Article 25(2)(b) of the
| CSI D Conventi on.

12. No Party shall give diplomatic protection, or bring an
international claim for noney damages or restitution of property,
in respect of the investnent dispute which one of its investors
shall have submtted to arbitration under this Article, unless such
other Party shall have failed to abide by and comply with the award
pursuant to the New York Convention. D plomatic protection, for
pur poses of this paragraph shall not include state-to-state dispute
settlement pursuant to Article _ of this Agreenment, or infornal
di plomatic exchanges for the sole purposes of facilitating
settlenent of a dispute.

Provision for the Investnent Chapter that mght be taken into the
Ceneral provisions:

A Party shall have a defense to a claim under Article to the

extent that the very neasure constituting the alleged breach of
this Chapter is itself expressly authorized by another Chapter.]
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SASETTLEMENT OF DI SPUTES BETWEEN PARTI ES

1. Any dispute between Parties concerning the interpretation or
application of this Chapter which is not resolved through
consultations or other diplomatic channels, shall be submtted,
upon the request of a Party, for binding decision in accordance
with the applicable rules of international law to an arbitral
tribunal conposed of three arbitrators.

2. In the absence of an agreenent by the Parties to the contrary,
the arbitration rules of the United Nations Comm ssion on
International Trade Law (UNCI TRAL) shall apply. The appointing
authority referenced in those rules shall be the Secretary Ceneral
of the Centre.

3. Fees and expenses of the arbitrators and appointing authority,
and other costs of the proceedings, shall be borne equally by the
Parties. Each Party shall bear the cost of its |egal

representation.|]

A ARTI CLE  XX07: SETTLEMENT OF DI SPUTES BETWEEN A PARTY AND AN
| N\VESTOR OF ANOTHER PARTY.

1. The provisions of this Article reflect the desirability of a
mechani sm for the settlenent of investnent disputes that assures
equal treatnent between investors of the Parties to this Agreenent
in accordance with the principle of international reciprocity and
that assures that the parties to the dispute are afforded due
process before an inpartial tribunal.

2. Definitions
For purposes of this Article,

(a) "disputing parties", in relation to an investnent
di spute, nmeans the investor and the disputing Party;

(b) "disputing Party", in relation to an investnent dispute,
nmeans the Party to this Agreenment alleged to have breached a
right conferred by this Chapter;

(c) "ICSID Convention" neans the Convention on the
Settlenment of Investnent D sputes between States and National s
of other States, done at Washi ngton, March 18, 1965;

(d) "Inter-American Convention" neans the Inter-American
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Convention on International Commercial Arbitration, done at
Panama, [Month] [Day], 1975;

(e) "investnment dispute” neans a dispute between a Party to
this Agreenent and an investor of another Party whereby the
investor alleges that the first-nentioned Party has breached a
right conferred by this Chapter and that it has suffered | oss
or damage by reason of, or arising out of, that breach, but
does not include a dispute with respect to

(i) measures that are inconsistent with this Chapter
but that are authorized by other provisions of this
Agr eenent ,

(i) non-conformng provisions of neasures covered by
Articles ... and Annexes ... ; or

(iti)an alleged breach of any right to the security of
t he person of an investor;

(f) "New York Convention" nmeans the United Nations
Convention on the Recognition and Enforcenent of Foreign
Arbitral Awards, done at New York, June 10, 1958;

(g0 "UNCITRAL" neans the United Nations Conm ssion on
I nternational Trade Law.

3. Negot i ati on

In the event of an investnent dispute, the disputing parties
should attenpt first to settle the dispute by consultation and
negoti ati on.

4. Arbitration

(1) If an investnent di spute cannot be settled Dby
consultation and negotiation, the investor may, subject to
subparagraphs (2) to (4), submt the dispute for settlenent by
arbitration

(a) to the International Centre for the Settlenent of
I nvestment Disputes ("Centre") established by the I1CSID
Convention, provided that the disputing Party and the Party of
the Investor are parties to that Conventi on;

(b) to the Additional Facility of the Centre, if the
di sputing Party is not a Party to the I CSID Convention; or
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(c) in accordance with the UNCI TRAL Arbitration Rul es.

(2) The investor may submt the investnent dispute to
arbitration under subparagraph (1) on condition that the investor

(a) waive his rights to initiate or continue before any
court or admnistrative tribunal of the disputing Party any
proceedi ngs in respect of a breach of the donestic |aw of that
Party and in which the matter at issue is substantially the
sane as the matter at issue in the arbitration proceeding;

(b) waive execution under the New York Convention of any
arbitral award made in an arbitration proceeding initiated
under subparagraph (1), except in a country that is both a
Party to the New York Convention and a Party to this
Agreenent; and

(c) agrees that the defending Party can establish an
arbitral panel under paragraph 8 or 9.

(3) An investor who intends to submt an investnent dispute
to arbitration under subparagraph (1) shall give notice of his
intention to the disputing Party at |east ninety days before that
proceeding is initiated, which notice shal

(a) designate precisely the parties to the dispute and state
t he address of each;

(b) set forth the provisions of this Agreenent alleged to
have been breached and any other rel evant provisions; and

(c) contain information concerning the issues in dispute and
an indication of the anmount invol ved.

(4 An investor is not entitled to initiate arbitration
under subparagraph (1) if

(a) less than six nonths have elapsed since the date on
whi ch the investnent dispute arose;

(b) nore than two years have el apsed since the date on which
the investor first acquired, or should have first acquired

know edge of the alleged breach that is at issue in the
di spute; or

(c) the disputing Party has requested the establishnment of
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an arbitral panel in accordance wi th paragraph 8 or 9.

(5 An arbitration proceeding under subparagraph (1) is
initiated on the date, as applicable, on which

(a) the notice of registration of the request to institute
arbitration proceedi ngs has been dispatched by the Secretary-
Ceneral of the Centre in accordance wth paragraph (3) of
Article 36 of the ICSID Conventi on;

(b) the certificate of registration of the notice for
arbitration has been dispatched by the Secretary-General of
the Centre in accordance with of Article 4 of Schedule C of
the Additional Facility Rules; or

c

( the notice of arbitration given under the UNC TRAL
Ar

)
bitration Rules is received by the disputing Party.

5. (1) An investor of a Party shall not have a right of action
under the donestic law of another Party for any breach of this
Agreenent by that other Party.

(2) If an arbitration proceeding is initiated in respect of
an investnent dispute, the investor shall cease to have any right
to initiate before any court or admnistrative tribunal of the
di sputing Party any proceedings in respect of a breach of the
donestic law of that Party in which the nmatter at issue is
substantially the same as the matter at issue in the arbitration
pr oceedi ng.

6. An arbitral tribunal to which an investnent dispute is
referred for arbitration in accordance with paragraph 4 may decline
to address an issue, reserve its decision on an issue, or stay the
proceedi ngs before the tribunal, pending decision by any other
arbitral tribunal or panel on the sane issue.

7. A disputing Party may, within ninety days after service of
a notice under subparagraph 4(3) in respect of the investnent
di sput e,

(a) request the establishment of an arbitral panel in
accordance with paragraph 8, if it considers that any actua
or proposed neasure or other matter that is at issue in the
di spute, or at issue in the dispute and in other investnent
disputes in which it is a disputing Party, mght significantly
affect the operation of this Agreenent; or
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(b) request the establishnment of an arbitral panel in
accordance with paragraph 9, if it considers that the dispute,
or the dispute and other investnent disputes in which it is a
di sputing Party, raises inportant issues of public policy or
that the dispute and other investnent disputes in which it is
a disputing Party shoul d be consol i dat ed.

8. (1) A disputing Party may request the [North American] Trade
Comm ssion to establish an arbitral panel in accordance wth
Article 23009.

(2) The request shall state the measure or other matter that
the disputing Party considers mght significantly affect the
operation of this Agreenent, indicate the provisions of this
Agreenment that are considered relevant, and be delivered by the
disputing Party to the other Parties and to its Section of the
Secretariat.

(3) Subject to Article 2313, the terns of reference for the
arbitral panel shall be

(a) to examne, in light of the relevant provisions of this
Agreenment, the neasure or other matter referred to the
Conm ssion as set out in the request; and

(b) to nmake such findings, determnations, and disposition
as provided in Article 2317(2).

(4) Except as nodified by this paragraph, the provisions of
Chapter 23 apply to an arbitration proceeding that is initiated
under this paragraph.

(5) An arbitration proceeding is initiated wunder this
par agraph on the date of delivery of the request to the Conm ssion.

(6) An arbitral tribunal established pursuant to paragraph 4
shall cease, on the date on which an arbitration proceeding is
initiated under this paragraph, to have jurisdiction with respect
to any matter at issue in the proceeding before it that is also at
issue in the proceeding before the arbitral panel established
pursuant to this paragraph pending determnation of the matter by
t he panel established pursuant to this paragraph.

(7) The determnation and disposition of the arbitral panel,
or a settlement by the Parties with respect to any neasure or other
matter at issue in the proceeding before the panel, is binding on
any arbitral tribunal established pursuant to paragraph 4 to which
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the sane natter is or has been referred for arbitration.

9. (1) A disputing Party may request the Secretary of the
I nternational Chanber of Commerce to establish an arbitral panel

(2) An arbitral panel shall consist of three arbitrators
appoi nted by the Secretary.

(3) The disputing Party shall give notice of its request to
establish an arbitral panel to all known clainmants and to the Party
or Parties of the clainmants.

(4) The disputing Party shall refer to the arbitral panel
such issues as it «considers appropriate and the panel shal
determ ne and di spose of those issues.

(5) The disputing Party, the claimants and the Party or
Parties of the claimants shall have the right to be parties to the
proceedi ng before the arbitral panel.

(6) No arbitral tribunal or panel established pursuant to
paragraph 4, 8 or 10 shall have jurisdiction to decide any issue
that is also at issue before an arbitral panel established pursuant
to this paragraph pending decision by the panel established
pursuant to this paragraph.

(7) The determnation and disposition of the arbitral panel,
or the settlenent by the Parties on the issue or issues before it,
is binding on the parties to the proceeding before the panel and on
any arbitral panel or tribunal established pursuant to paragraph 4,
8 or 10 to which the same issue or issues is or have been referred
for arbitration

(8) Except as nodified by this paragraph, the provisions of
the UNCITRAL Arbitration Rules apply mutandis nmutatis to an
arbitration proceeding that is initiated under this paragraph.

10. Notw thstanding paragraphs 3 to 9, the disputing parties may
agree to submt the investnent dispute to arbitration in accordance
with other arbitration rules or before any other arbitration
institution.

10a. An arbitral tribunal or panel established pursuant to
paragraph 4, 9 or 10

(b) may not order provisional neasures; and
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(c) may award only nonetary conpensation or restitution of
property.

11. Cener al

Unl ess the disputing parties agree otherwise, an arbitration
proceedi ng under paragraph 4, 9 or 10 shall be held in the
territory of any Party to this Agreenent that is a Party to
the New York Convention, such place to be selected in
accordance with the applicable arbitration rules.

12. (1) An arbitral tribunal or panel established pursuant to
paragraph 4, 9 or 10 shall decide the issue or issues in the
proceeding before it in accordance with the provisions of this
Agreenent and applicable rules of international |aw

(2) Subject to subparagraphs 8(7) and 9(7), the decision of
an arbitral tribunal or panel established pursuant to this Article
shall have no binding force except between the parties to the
proceeding and in respect of the particul ar case.

13. (1) The award granted by an arbitral tribunal or panel
established pursuant to this Article shall be subject to judicia
review under the law of the place where the arbitration proceedi ng
is held [or, in the alternative, review by an extraordi nary panel
under this Agreenent].

(2) No arbitral tribunal or panel established pursuant to
this Article shall order a Party to pay punitive or aggravated
damages or to return property that is not owned and controlled by
that Party.

(3) Were an arbitral tribunal or panel established pursuant
to paragraph 4, 9 or 10 orders a Party to return property, it shal
al so order that the Party may pay conpensation in |lieu thereof.

(4) Costs in any arbitration proceeding under this Article
and interest on any award shall be governed by arbitral |aw of the
pl ace where the proceeding is held.

14. (1) In any arbitration proceeding under paragraph 4, 9 or
10, the arbitral tribuna

(a) may take into account anounts that a conpetent donestic

authority has ordered the investor to pay to the disputing
Party and that are counterclaimed by that Party; and
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(b) shall deduct from an award anmounts paid by the defending
Party under a contract of indemity.

(2) Subject to subparagraph 14(1)(b), in any proceeding
under this Article involving an investnent dispute, a Party shal
not assert, as a defense, counterclaim right of set off or
otherwise, that the investor concerned has received or wll
receive, pursuant to an insurance or guarantee contract,
indemmi fication or other conmpensation for all or part of its
al | eged danmages.

14b. An award nade under this Article shall be enforceable under
[in accordance with] the New York Convention in a country that is
both a Party to the New York Convention and a Party to this
Agr eenent .

15. Subject to subparagraph 13(1) and the applicabl e provisions of
the New York Convention, the Inter-Anerican Convention and the
| CSI D Conventi on,

(a) any arbitral award granted in an arbitration proceeding
under paragraphs 4, 9 or 10 is final on the parties to the
arbitration proceedi ng; and

(b) each Party to this Agreenent undertakes to carry out
without delay the provisions of any arbitral award granted
against it in any arbitration proceedi ng under paragraph 4, 9
or 10 and to provide for the enforcenent of arbitral awards
granted in arbitration proceedi ngs under those paragraphs.

16. For purposes of an arbitration proceedi ng under paragraph 4, 9
or 10, any conpany that is legally constituted under the applicable
laws and regulations of a Party or a political subdivision thereof
but that, immediately before the occurrence of the event or events
giving rise to the dispute, was an investnment of nationals or
conpani es of another Party, shall be treated as an investor of such
other Party, including in accordance with Article 25(2)(b) of the
| CSI D Conventi on.

17. (1) Subject to this Article, each Party hereby consents to the
subm ssion of any investnment dispute between that Party and any
investor of another Party for settlenment by arbitration in
accordance wi th paragraph 4.

(2) The submssion of an investnent dispute for settlenent
by arbitration in accordance with paragraph 4, together with the
consent given by each Party in subparagraph (1), shall satisfy:
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(a) the requirenment of Chapter Il of the |[ICSID
Convention (Jurisdiction of the Centre) and the
Additional Facility Rules for witten consent of the
parti es;

(b) the requirenent of Article Il of the New York
Convention for an agreenent in witing; and

(c) the requirenent of Article I of the Inter-Anerican
Convention for an agreenent.

(3) For purposes of Article | of the New York Convention and
Article I of the Inter-Anerican Convention, the submssion of any
i nvestment dispute for settlenment by arbitration in accordance with
paragraph 4 shall be considered to arise out of a conmmercial
rel ationship or transaction.

(4) For greater certainty, subparagraph (3) shall not affect
any claim of immunity made by any Party to this Agreenent wth
respect to the enforcenent of any arbitral award.

18. (1) MNo Party shall give diplomatic protection, or bring an
international claim for noney damages or restitution of property,
in respect of any investnent dispute that an investor of that Party
has submtted to arbitration under paragraph 4, 9 or 10, unless the
other Party concerned has failed to abide by and conply with the
New York Convention in respect of an award granted in the
arbitration proceedi ng.

(2) For pur poses of subpar agr aph (1), "di pl omatic
protection” does not include state-to-state dispute settlenent
pursuant to Chapter 23 or informal diplomatic exchanges for the
sol e purposes of facilitating settlement of a dispute.

19. Notwi thstanding anything in the Agreenment, the provisions of
this Article and Chapter 23 (Dispute Settlenent) shall not apply to
any Decision by Canada following a review under the Investnent
Canada Act, with respect to whether or not to permt an acquisition
that is subject to review ]
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NATI ONAL SECURI TY

1. X A 'Nothing in this Chapter shall preclude the application
by a Party of neasures necessary for the maintenance of public
order, the fulfillment of its obligations under the United Nations
Charter wth respect to the naintenance or restoration of
international peace or security, or the protection of its own
essential security interests.

Not e: This provision is self-judging.]
™ 1. Nothing in this Agreenent shall be construed to prevent:

a) any Party from refusing to furnish or allow access to
any information the disclosure of which it determnes to be
contrary to its essential security interests;

b) any Party from inposing any neasure affecting goods,
services, service providers, suppliers or investors of a Party
which it determines is directly related and essential to:

i) supplying a mlitary establishment of a Party with
arns, amunition or inplements of war, or enabling
fulfillment of a critical defence contract of a Party;

i) responding to a situation of armed conflict
involving the Party taking the neasure,;

i) I mpl ementing international agreenments relating to
the nonproliferation of nuclear, chemcal or biologica
weapons, other nucl ear explosive devices, or chemcal or
bi ol ogi cal agents;

V) responding to direct threats of disruption in the
supply of nuclear materials for defence purposes.

c) any Party from taking action in pursuance of its
obligations wunder the United Nations Charter for the
mai nt enance of international peace and security.

2. The Party relying on paragraphs a) - c) shall ensure that its
action or measure is that which least infringes the rights or any
reasonabl e expectations of the other Parties under this Agreenent,
and is no broader in scope or duration than necessary.

3. Any determ nati on nmade under paragraph 1(b) shall be published
pronptly in the official journal of that Party. Any determ nation
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made under paragraph 1(a) or action taken under paragraph 1(c)
shal |, where appropriate, be simlarly published.

4. Except in cases of energency, the Party proposing to inpose
any neasure under paragraph 1(b), or proposing to take action under
1(c) shall consult with the other Parties prior to inposing such
nmeasure or taking such action.]

MEX DAl 5, If a Party considers that any action or neasure
taken by another Party under this Article constitutes a disguised
restriction on trade or investnent or otherwse nullifies or
inmpairs any benefit reasonably expected under this Agreenent, it
may request consultations. Such consultations shall be held
pronptly. The Party whose action or neasure is the subject of the
consultations shall give full and synpathetic consideration to the
view of the conplaining Party and shall explain, in as nuch detail
as is consistent wwth its assessnent of its security interests, the
reasons for the neasure. Where appropriate follow ng such
consultations, such Party shall re-consider whether its action or
the application of its neasure could be altered in any way, in
order to mnimze the infringenent of rights and benefits otherw se
secured by this Agreenent. ]

6. No Party may invoke the provisions of this Article to derogate
from the requirenent to pay conpensation for an expropriation in
accordance with Article or to permt the transfer of an
i nvestnent and returns, in accordance with Article ]
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EXTRA- TERRI TORI ALI TY

MEX CDAT 1, No Party may prescribe new | aws or enforce existing

laws so as to require investors or service providers to act, in the
territory of another Party, in a manner that conflicts with the
| aws of such other Party.]
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STATE ENTERPRI SES

Al DRAFT DI SCUSSI ON PAPER

1. Nothing in this Agreenent shall prevent a Party from
mai ntai ning or establishing a state enterprise.

2. The Party maintaining or establishing a state enterprise shal
ensure, whether regulatory supervision, admnistrative control or
the application of other neasures, including where appropriate,
t hrough the application of its donestic conpetition |aws, that the
state enterpri se:

a) in the provision of its goods or services in the
territory of the Party, accord nondiscrimnatory treatnent to
i nvestnents of investors of another Party;

b) where engaged in non-regulated comercial activities in
conpetition, in the relevant market within the territory of
such Party or any part thereof, with investnents of investors
of another Party, does not engage 1in anti-conpetitive
practices that adversely affect investnents of investors of
anot her Party.

3. Wiere a state enterprise of a Party is engages in conpetition
with investnents of investors of another Party in the relevant
market within the territory of that Party or any Part thereof, that
Party shall accord to investnments of investors of the other Party,
treatment no less favorable than that accorded, in like
circunstances, to investors of any other private persons.]

“A'1.The provisions of this Chapter, and in particular the
obligation to accord nondiscrimnatory treatnment to investnents in
the territory of a Party of investors of another Party, shall apply
to the state enterprises of a Party.

2. Further to Article (concerning nondiscrimnatory treatnent),
where a state enterprise of a Party is in conpetition, within the
territory of such Party, with an investnent of an investor of
another Party, and where there are no other investnents of
investors of that Party which are not state enterprises in
conpetition with the state enterprise, that Party shall accord the
investnent of the investor of the other Party treatnent no |ess
favorable than that which it provides its state enterprise. Wiere
investnents of investors of that Party which are not state
enterprises also conpete wth the state enterprise, the investnent
of the investor of the other Party shall be accorded treatnent no
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| ess favorabl e than that provided such other investnents.]
MONOPOLI ES

1. Nothing in this Agreenent shall prevent a Party from
mai nt ai ni ng or designating a nonopoly.

2. Prior to designating a nonopoly, and where the designation may
affect interests of persons of another Party, a Party shall:

a) notify the other Parties;
b) upon request, engage in consultations; and

C) endeavor to mnimze or elimnate any unnecessary
nullification or inpairnment of benefits under this Agreenent
that m ght otherw se be caused by the designation

3. A Party designating a nonopoly shall ensure that the nonopoly
does not engage in discrimnation in its sales in the relevant
mar ket agai nst investnents of investors of another Party, contrary
to this Agreenent.

4. A Party maintaining or designating a nonopoly shall ensure
that the nonopoly in its territory, either directly or through an
affiliated conpany, does not use its nonopoly position to engage in
anti-conpetitive practices, whether through cross-subsidization
with its operations in its relevant market or otherw se, in areas
outside the rel evant market. ]
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COWVPETI TI ON PQLI CY

Y 1. The Parties agree to inplement such laws and regul ations as
are necessary and appropriate that result in the transparent
regulation, as well as enforcenent thereof, of anti-conpetitive
conduct by private persons such as anti-conpetitive agreenents,
mergers, nonopolies and pricing practices and abuse of dom nant
posi tion, recognizing that such conduct mnmay frustrate the
fulfillment of the object and purpose of this agreenent.

2. The obligations of paragraph 1 shall not be subject to review
pursuant to section(s) (the dispute settlenent nmechani sns).

3. Each party agrees to notify the others prior to the adoption
of any such laws, regulations or policies, or nodification thereof
and, upon request of any other Party, to hold consultations and to
consider the views of the other Party(ies).

4. The Parties recognize that effective conpetition |aw
enforcenment in the free trade area requires cooperation and
coordination anong national authorities. For the purpose of

i npl enenting such coordination and cooperation, the Parties agree
to pursue negotiations on a trilateral basis to create, expand or
enhance international agreenents and arrangenents for mnutual |egal
assi stance, notification, consultation and exchange of information
relating to the enforcenent of conpetition laws and policies in the
free trade area.

5. In the enforcenment of their respective conpetition |laws and
policies in those cases involving persons, assets, or practices
| ocated, or occurring, in the territory of any of the other
Parties, each Party shall, in addition to any obligations

incorporated in agreenents reached pursuant to section 4 (above),
assess, and be prepared to advise the other Parties of the results
of its assessnent of, the follow ng factors:

a) the relative significance of the anti-conpetitive
activities involved of conduct within the enforcing Party's
territory as conpared to conduct within the other Party's
territory,;

b) the presence or absence of a purpose on the part of
those engaged in the anti-conpetitive activities to affect
consuners, suppliers, or conpetitors wthin the enforcing
Party's territory;

C) the relative significance of the effects of the
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6.

enforcenment activities on the enforcing Party's interests as
conpared to the effects on the other Party's interests;

d) t he existence or absence of reasonabl e expectations that
woul d be furthered or defeated by the enforcenent activities;

e) the degree of conflict or consistency between the
enforcenent activities and the other Party's law or
articul ated econom c policies; and

f) the extent to which enforcenment activities of such other
Party with respect to the sane persons, including judgenents
or undertakings resulting from such activities, may be
af f ect ed.

The Comm ssion shall establish a Conpetition Policy Conmttee

to consi der and nmake recomendations (no |ater than) on:

a) the inpact of conpetition |law and policy on trade within
the free trade areag;

b) the inpact of trade law and regulation on conpetition
within the free trade area

C) the potential for reliance on conpetition laws and
policies to discipline antl-conpetltlve transborder pricing
practices and narket segnentation. ']

14

Paragraph 6 and the Mexican equivalent for Wrking Goup review of

renoval of barriers to conpetition is under consideration in the Lawers' G oup
in consultation with the Trade Renedi es G oup.
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TECHNCOLOGY CONSCORTI A

MEX DAl 1., a) No Party shall maintain or introduce any neasure that
[imts or prevents an investor of another Party from participating
in a technol ogy consortium or other group of business enterprises
respecting the devel opnent of or access to technology (in a manner
that would violate Article (on national treatnent) or Article (on
nul lification and inpairnent).

b) For greater certainty, the terns and conditions for
participation in a technology consortia including financial and
technol ogy resources shall be determned by the nenbers of the
consortia. ]

2. DY Any neasure inmposed by a Party on a global basis that woul d
be consistent with this Agreenment but for paragraph 1 of this
Article, including those inposed in accordance with the national
security provisions of this Agreenent, that limts or prevents such
participation, shall not apply to the investors of the other
Parties unless the other Parties are specifically naned as being
included in the nmneasure. Any Party proposing to inplenment such
measure that places a restriction or limtation on the investors of
the other Parties shall consult with the other parties prior to its
i mpl enent ati on. ]
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DEFI NI T1 ONS

For purposes of this Chapter:

Busi ness enterprise means a business™ that has, or in the case of
an establishnment thereof wll have:

a) a place of business;

b) an individual or individuals enployed or self-enployed in
connection with the business; and

c) assets used in carrying on the business, and

“™that involves a financial conmtment for the purpose of
conmerci al gain.]

Entity®® nmeans any cor porati on, trust, part ner shi p, sol e
proprietorship, joint venture or other association "™ Y4 whether or
not for profit, and whet her privat el y- owned or

gover nnent al | y- owned. |

MXUAEntity of a Party neans an entity legally constituted under
the laws and regulations of a Party or a political subdivision
t her eof . |

D Tlnvestnment of an investor of a Party neans an investnent that
is owned or controlled directly or indirectly by an investor of
such Party'’.

| nvest nent consi sts of:

a) a business enterprise located in the territory of
anot her Party;

b) equity or debt securities of a corporation constituted
under the laws of another Party , or in any interest in an
entity of another Party that entitles the owner to share the

% The U.S. is checking whether the reference to "business" would preclude
coverage of sone activities of non-profit organizations.

16 Canada is checking this definition

7 For purposes of paragraph 1, an investor owns or controls an investnent
indirectly when he has a determning influence on the managenment of such
i nvest ment .
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3.
i nter

inconme or profits or to share in the assets on dissol ution.

C) real estate or other tangible property located in the
territory of another Party, i ncluding | easehol ds, [ or
intangi ble property excluding intellectual property, |ocated
in the territory of another Party,] that is acquired in the
expectation of or used for the purpose of commercial gain;

d) a |oan to a business enterprise located in the
territory of another Party nmade or guaranteed by an affiliate
of such business enterprise (but not including a |loan by a
bank or other financial institution as defined in Chapter (on
Fi nanci al Services), whether or not such |oan is guaranteed by
one of the affiliated business enterprises).!®

e) interests arising from the conmmtnent of significant
capital in the territory of another Party to a project or
per manent commerci al presence in that territory related to (i)
contracts involving the presence of the investor's property in
the territory of another Party (such as concessi on agreenents,
turnkey or construction contracts) or (ii) contracts where
renmuner ati on depends substantially on the production, revenues
or profits of a business enterprise.

For greater clarity, investnent excludes the foll ow ng kind of
ests:

a) clains to noney which arise solely from
(i) comercial contracts for the sale of goods or
services by a national or entity in the territory of one
Party to a business enterprise in the territory of
anot her Party;

(ii1) the extension of «credit in connection wth a
commercial transaction (e.g. trade financing); or

(iii) any other clains to noney

and which do not involve the kinds of interests in paragraph
2.

b) any loan to a business enterprise other than a |oan
between affiliated business enterprises described in paragraph

8 Overlaps with the Financial Services Chapter remain to be resol ved.
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2 d).

c) bonds, treasury bills, or any other kind of debt,
security issued by a Party, including those issued by State
Provincial or |ocal governnents of a Party.®®

4. "Equity or debt" securities includes voting and non-voting
shares, bonds, convertible debentures, stock options and warrants. ]
X USAT1. Investnent of an investor of a Party neans an investment
owned or controlled directly or indirectly by an investor of such
Party.

2. | nvest ment includes the follow ng kinds of interests:

a) equity or debt securities of a business enterprise, or
any interest in such enterprise that entitles the owner to
share in the incone or profits or to share in the assets on
di ssol ution;

b) real estate or other property (tangible or intangible)
acquired in the expectation of used for the purpose of
econom ¢ benefit or other business purposes;

c) a loan to a business enterprise nade or guaranteed by an
affiliate of such business enterprise “JYand any other loan to
a business enterprise if the nean repaynent period exceeds
t hree years];

d) interests arising from the commtnent of capital or
other resources to economc activity in the territory of
another Party. “Yfsuch as under (i) contracts involving the
presence of the investor's property in the territory of
another Party (e.g., concession agreenents, turnkey or
construction contracts), (ii) contracts where the renuneration
depends substantially on the production, revenues or profits
of a business enterprise or (iii) government-issued permts to
engage in such economc activity.]

3. For greater clarity, clains to noney which arise solely from

a) commercial contracts for the sale of goods or services
by a national or entity in the territory of one Party to a

19 Canada will consider noving this to the "treatment” Article in connection
wi th a possible exception to national treatnent.
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busi ness enterprise in the territory of another Party; or

b) the extension of credit in connection with a conmmercia
transaction (e.g., trade financing) other than a |oan covered
by paragraph 2(c); or

c) any ot her claimto noney;

and which do not involve the kinds of interests in paragraph 2
shall not be consi dered investnents.

4. "EqQuity or debt securities" includes voting and non-voting
shares, bonds, convertible debentures, stock options and warrants. ]

“EX{'5. Not wi t hst andi ng paragraphs 2 to 4, investnent does not include
any |loan nade or guaranteed, in any form by a bank or other
financial institution as defined in Chapter (financial services).]

| nvestor of a Party neans a national or entity of such Party.
I nvestor of a Party neans
(a) a national of such Party, or

(b) an entity of such Party that is controlled in fact,
directly or indirectly, by nationals of such Party.

XA | nvestor of a non-Party means an investor other than an
investor of a Party, that makes or has nade an investnent;]

VEX DA Joi nt venture neans an association of two or nore persons or
entities where the relationship anong those associ ated persons or
entities does not, under the laws in force in the territory of the
Party in which the investnment is nade, constitute a corporation, a
partnership or a trust and where all those associated persons or
entities owmn or wll own assets of a business enterprise, or
directly or indirectly own or wll own voting interests in an
entity that carries on a business enterprise;]

Measures includes "any |law, regulation, procedure, requirenent or
practice." It should be noted that this definition is not
exhaustive of the forns that neasures nay take.

@A Monopoly means any entity, or group of entities acting in

concert to effect a common purpose, that in any rel evant nmarket, is
the sole provider of a good or service.]
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National means a natural person who is a national of a country
under its applicable | aw ?°

MX DA Onner shi p i ncl udes beneficial ownership and with respect to
assets also includes the beneficial ownership of a |easehold
interest in such assets;]

MX A person means a natural person or an enterprise.]

Rel evant mar ket neans the market of the good or service within the
territory of a Party, or any part thereof, which is the subject of
t he mai ntai ned or desi gnated nonopoly.

P State enterprise neans for Canada a Orown Corporation within the
meaning on the Financial Admnistration Act. For the US and
Mexi co. . . ]

SA'State enterprise means an entity of a Party that is owned, or
controlled through ownership interests, directly or indirectly, by
such Party or any agency or instrunmentality thereof.]

20 To be checked in connection with Lawers G oup definitions.
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TAXATI ON

1

CGENERAL EXCLUSI ON: | NCOVE TAX AND RELATED MEASURES
WA 3)  Except as provided for in this Article, nothing in
this Agreenent shall apply to taxes on incone or capital gains
or on the taxable capital of corporations, including the
Assets Tax established by the Assets Tax Law of Mexico.**

& b) Except as provided for in this Article, nothing in
this agreenent shall apply to taxes (other than tariffs or
custons duties) of the Parties.?

TAX CONVENTI ONS

Wthout limting the application of Paragraph 1, nothing in
this Agreenent shall affect the rights and obligations under
any convention for the avoidance of double taxation (in this
Article referred to as a "tax convention") or other
i nternational agr eenent or arrangenent , or donestic
legislation inplenenting such agreenent or arrangenent,
related wholly or mainly to those taxes referred to in
paragraph 1, and , in the event of an inconsistency between
the provisions of this Agreenent and a tax convention, the
provisions of the tax convention shall prevail to the extent
of the inconsistency.

APPLI CATIONS OF PROVISIONS RELATING TO TRADE IN GOODS TO
| NCOVE TAX AND RELATED MEASURES

Subj ect to paragraph 2, “Yand except for any provisions of
this Agreenent inposing nost favoured nation obligations],
Article 401 of this Agreenent incorporating by reference
rights and obligations of the Parties relating to trade in
goods under Article 11l of the CGeneral Agreenent on Tariffs
and Trade, and such other provisions of the Agreenent as are
necessary to give effect to Article 401, shall apply to taxes
referred to in paragraph 1.

SALAPPLI CATI ONS OF PROVI SI ONS RELATI NG TO TRADE | N SERVI CES TO
| NCOVE TAX AND RELATED MEASURES

Subject to paragraph 2, the provisions of the Agreenent

2! Provisions concerning forced repatriations in the transfers section vis-a-

vis taxation are rendered redundant by reason of this provision
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3.2

relating to trade in services shall apply to provisions of
taxes referred to in paragraph 1 that relate to the purchase
or consunption of specified services other than

a) provi sions inmposing nost favoured nation obligations;

b) a non-conformng provisions of any existing such
t axati on neasure;

c) the continuation or pronpt renewal of a non-conform ng
provi sions of any existing such taxation nmeasure;

d) an anendnent to a non-conformng provision of any
existing such taxation neasure to the extent the anendnent
does not decrease its conformty with any of the provisions of
this Agreenent; or

e) any new such taxation mneasure ainmed at ensuring the
equitable or effective inposition of collection of taxes
except where the neasure arbitrarily discrimnates between
persons of the Parties or arbitrarily restriction benefits
accorded under this Agreenent. ]

SAUAPPLICATIONS OF PROVISIONS RELATING TO  PERFORVANCE
REQUI REMENTS TO | NCOVE TAX AND RELATED MEASURES

Subj ect to paragraph 2, the provisions of Article of the
| nvest nrent Chapter (performance requirenents), shall apply to
the taxes referred to in paragraph 1

DA UALIM TATION ON  APPLICATION OF AGREEMENT TO STATE,
PROVI NCI AL OR LOCAL TAXES OTHER THAN | NCOVE TAX AND RELATED
MVEASURES

Wth respect to state, provincial or local taxes other than
those referred to in Paragraph 1, nothing in the Agreenent,
except for Article 401 incorporating by reference rights and
obligations of the Parties relating to trade in goods under
Article Il of the General Agreenent on Tariffs and Trade, and
such other provisions of this Agreenent as are necessary to
give effect to Article 401, shall apply to

a) a non-conformng provisions of any existing such
t axati on neasure;

b) the continuation or pronpt renewal of a non-
conformng provisions of any existing such taxation
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nmeasur e,

C) an anmendnent to a non-conformng provision of any
existing such taxation neasure to the extent the
amendnent does not decrease its conformty with any of
the provisions of this Agreenent; or

e) any new such taxation neasure ainmed at ensuring the
equitable or effective inposition of collection of taxes
except where the neasure arbitrarily discrimnates
between persons  of the Parties or arbitrarily
restriction benefits accorded under this Agreenent

except that the nost favoured nation provisions of the
Agreenment shall not apply to advantages wth respect to
taxation accorded by a Party pursuant to a tax convention or
any other agreenent or arrangenent between two or nore
Parties, relating wholly or mainly to taxation.]

“2{ LI M TATI ON ON APPLI CATI ON OF AGREEMENT TO STATE, PROVI NCl AL
OR LOCAL TAXES OTHER THAN | NCOVE TAX AND RELATED MEASURES

Article 401 of this Agreenent incorporating by reference
rights and obligations of the Parties relating to trade in
goods under the Ceneral Agreenent on Tariffs and Trade, and
such other provisions of this Agreenent as are necessary to
give effect to that Article, shall apply to taxes other than
those referred to in paragraph 1, except that the nost
favoured nation provisions of the Agreenent shall not apply to
advantages wth respect to taxation accorded by a party
pursuant to a tax convention or any other agreenent or
arrangenent between two or nore parties, relating wholly or
mainly to taxation.]

A M \Wiere, and only if, it has been determined pursuant to
this paragraph by the Parties concerned that a taxation
measure of a Party is tantanpbunt to an expropriation or
nationalization wthin the neaning of Article of the
| nvestment Chapter, that Article shall apply to a claimby a
Party of an investor of such Party that the neasure
constitutes an expropriation or nationalization. The issue of
whether the neasure is tantanount to an expropriation or
nationalization shall be referred, exclusively by the Parties
concerned, for determnation by the conpetent authorities
under the tax convention, if any, between the Parties. | f
this is no such tax convention of if the conpetent authorities
do not agree to consider the issue or, having agreed to
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consider it, fail to resolve it wthin a period of six nonths
after the referral, or such other period as nmay be agreed upon
by the Parties, the issue of whether the neasure is tantanount
to an expropriation or nationalization shall be determned by
the Parties under the appropriate dispute settlenent
provi sions of the Investnent Chapter.]?

SA EXPROPRI ATI ON

A claim by a Party or an investor of such Party that a tax
nmeasure of another Party constitutes an expropriation shall be
resolved under Article _ of the Investnent Chapter. The
i ssue of whether such tax is discrimnatory shall be referred
for resolution to the conpetent authorities wunder a Tax
Convention between the Parties. |If the conpetent authorities
do not agree to consider the issue, or having agreed to
consider it, fail to resolve it within a reasonable period of
time, the issue shall be resolved, together with all other
issues of the expropriation, wunder Article __ of the
| nvest ment Chapter. ]

W THHCOLDI NG TAX

Wthout limting the application of paragraphs 1, 3.1, 3.2, 4,
and 4.1, (not all of these can co-exist) and for greater
certainty, notw thstanding Article (Transfers) a party
may i npose or collect a tax by w thhol ding or other neans.

22 A cross reference may be required in the expropriation provision of the

I nvest ment Chapter.
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