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ORDER GRANTING RECONSIDERATION

On February 15, 2000, this Administrative Review Board issued an Order Granting in Part
Complainant’s Second Supplemental Application for Attorneys Fees and Costs (Supplemental
Attorney Fee Order, or Order). The Supplemental Attomey Fee Order avarded Complainant Marrita
Leveille significantly less than the total fees and costs that had been requested in her petition.
Complainant had requested compensation for attorney time expended on areply brief that exceeded
thepagelimitationinthe Board’ sbriefing schedul e, and al so forwork on aresponseto Respondent’s
Reply brief that was not authorized by the briefing schedule. The Order noted in particular that
“Complainant did not seek leave of the ARB tofilea*Reply’ brief substantially exceedingthe page
limitation, nor did Complainant seek leavetofiletheadditional brief not contemplated by theARB’ s
briefing schedule.” Because the Board concluded that “significant time was invested by counsel
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developing materials that were not authorized by the ARB’s briefing schedule,” Order at 3, the
Board awarded 38% of the total attorneys’ fees and costs requested in the petition.

Complainant promptly moved for reconsideration of the Order on the ground that
Complainant had, in fact, moved for leave to exceed the page limitation in the reply brief and for
leavetofileareply to Respondent’ sreply brief. Complainant attached as exhibitsto her motionfor
reconsideration copies of these two earlier motions. See Exhibits 2 and 4 to Complainant’s Motion
for Reconsideration, dated February 25, 2000.

Complainant is correct. The Board has reviewed the case record carefully, and now
recognizesit erred in declaring that the two motions had not beenfiled. The question presented now
is whether, taking those two motions into account, the Board should reconsider the Supplemental
Attorney Fee Order.

1. Reconsideration Authority

The Board previously has analyzed in depth the circumstances under which it has authority
toreconsider itsdecisions. See Macktal v. Brown and Root, Inc., ARB Case N0s.98-112, 98-112A,
ALJ Case No. 86-ERA-23, Order Granting Reconsideration (Nov. 20, 1998). The question of
reconsideration authority can be answered only with specific referenceto the statute(s) underlying
the challenged decision. Thusin Macktal, a case under the Energy Reorganization Act, the Board
observed that:

Agency authority to reconsider may be inherent or statutory. Absent
congressional intent to the contrary, agencies haveinherent authority
to reconsider their final adjudicative orders for error within a
reasonable time.

Where Congress has enacted legislation delegating to an agency
explicit statutory authority to reconsider its decisions, the agency
must act within the parameters of that explicit authority. In these
instances, an agency may not rely on an assertion of “inherent
authority” to reconsider as a means to circumvent any strictures
imposed by the express limitations of its statute.

Whether an agency’ s reconsideration authority isinherent or derived
from an explicit statutory del egation, theauthority to reconsider never
includes authority for an agency to reconsider the wisdom of itsfinal
order merely because of a change in agency policy.

The employee protection provision of the ERA is the basis of our
jurisdiction over this case. The ERA is directed generally to the
development and safe utilization of energy resources and places.
Nothing in the statutory text of the employee protection provision or
elsewherein the ERA addresses the issue of reconsideration of fina
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ordersin the whistleblower protection cases within the Secretary of
Labor’ sjurisdiction. Therefore, unlessreconsideration by the Board
would interfere with, delay or otherwise adversely affect
accomplishment of the Act’ ssaf ety purposesand goals, theBoard has
inherent authority to reconsider afinal ERA order.

Macktal, slip op. at 3-5 (citations and footnotes omitted); see also United Gas I mprovement Co. v.
Callery Properties, 382 U.S. 223, 229 (1965) (“[aln agency, like a court, can undo what is
wrongfully done by virtue of itsorder"); Gorbach v. Reno, 179 F.3d 1111, 1123-24 (9th Cir. 1999).
Applying these principlesin Macktal, the Board held that it had authority to reconsider decisionsin
cases under the Energy Reorganization Act.

This case involves a complaint under the employee protection provisions of six
environmental laws: the Toxic Substances Control Act, 15U.S.C. 82622 (1994); the Safe Drinking
Water Act, 42 U.S.C. 8300j-9(1) (1994); theClean Air Act, 42 U.S.C. 87622 (1994); the Solid Waste
Disposal Act, 42 U.S.C. 86971 (1994); the Clean Water Act, 33 U.S.C. §1367 (1994); and the
Comprehensive Environmental Response, Compensationand Liability Act,42U.S.C. 89610 (1994).
In an order granting reconsideration in Jonesv. EG& G Deense Materials, Inc., ARB Case No. 97-
129, ALJ Case No. 95-CAA-3, Order Granting Reconsideration (Nov. 24, 1998), the Board
determined that it had inherent authority to reconsider its decisions in appropriate circumstances
under three of these statutes: the Clean Air Act, the Toxic Substances Control Act, and the Solid
Waste Disposal Ad:

As in Macktal, we find that the Board s reconsideraion of its
decisions under the environmental laws [i.e., the CAA, TSCA and
SWDA] would not interfere with or adversely affect the genera
enforcement provisions of the environmental acts or the goals of the
employee protection provigonsthemselves. . .. [W]efindinthiscase
that the general enforcement authority of the three environmental
statutes at issue here is assigned to the Administrator of the
Environmental Protection Agency; that the Administrator’s
enforcement role operates separate and apart from the Secretary of
L abor’ semployee protection function; and that reconsideration of the
Board's order in this case would not impact adversely the
Administrator's administration of the environmental statutes.
Further, we note that EG& G’s motion to reconsider was filed soon
after the Board issued its order.

Jones, dlip op. at 2-3.

With regard to the three additional statutesat issueinthiscase(i.e., the Safe Drinking Water
Act, the Clean Water Act and the Comprehensive Environmental Response, Compensation and
Liability Act), we find that the analysis applied in Jones holds true. None of the statutes has an
explicit grant of reconsideration authority; therefore, “unless reconsideration by the Board would
interferewith, delay or otherwise adversely affect accomplishment of the Act’ s safety purposes and
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goals, the Board hasinherent authority toreconsider afinal . . . order.” Macktal, supra. AsinJones,
wefind that the general enforcement authority of thethree additional environmental statutesat issue
here (SDWA, CWA, CERCLA) is assigned to the Administrator of the Environmental Protection
Agency; that the Administrator’ s enforcement role operates separate and apart from the Secretary
of Labor’s employee protection function; and that reconsideration of the Board s order in this case
would not have an adverse impact upon the Administrator’s administration of the environmental
statutes. We therefore hold that we have authority to reconsider orders issued by the Board under
these statutes, in gopropriate circumstances.

Wefind reconsideration to be appropriatein thisinstance, where our Supplemental Attorney
Fee Order was basad in part on erroneous information, and where Complanant acted promptly in
submitting her motion for reconsideration. Accordingly, the mation for reconsideration is
GRANTED.

2. Attorneys fees

The statutes under which this case was filed provide that, when an order isissued requiring
relief for the complaining party, the Board “shall assess against the person against whom the order
isissued asum equal to the aggregate amount of all costsand expenses (including attorney’s fees)
reasonably incurred, as determined by the [Board], by the complainant for, or in connection with,
the bringing of the complaint . . ..” Toxic Substances Control Ad, 15 U.S.C. § 2622(b)(1)(B)
(1994) (emphasis added). Our task is to determine what expenditures for attorneys fees were
“reasonably incurred” in connection with the litigation of the compensatory damages issue.

With respect to the motion to exceed the page limitation, Complainant argued that its first
brief on compensatory damagesrequired an extensivereview of prior awardsfor emotional suffering
and damage to professional reputation. We cannot agree that the damages issues in this case were
so out of the ordinary that a 67 percent expansion of the page limitation was warranted.

In the Secretary’s 1995 decision on the merits of the complaint, the Secretary found that
Respondent unlawfully discriminated against MarritaL eveillewhen Respondent’ sofficialsprovided
adverseemployment referenceson two occas ons (bl acklisting), and becausethe adverseinformation
given on one of thoseoccasionswould remain in Complainant’ s Office of Personnel Management
file. Levelllev. New York Air Nat’'| Guard, Case Nos. 94-TSC-3 and 4, Sec'y Dec. (Dec. 11, 1995),
slip op. at 22. On remand, the ALJ recommended that Complainant be awarded $45,000 for her
resulting emotional distress, and $25,000 for injury to her professional reputation. Leveillev. New
York Air Nat'l Guard, ALJ Case Nos. 94-TSC-3 and 4, Rec. Dec. and Ord. upon Rem. (Feb. 9,
1998).

Thefacts underlying compensatory damage awardsin other cases decided by the Boardand
by the Secretary often have beenfar more complicated thaninthiscase. For example, in McCuistion
v. Tennessee Valley Authority, Case No. 89-ERA-6, Sec’y Dec. (Nov. 13, 1991), dlip op. at 21-22,
the Secretary awarded $10,000 in compensatory damages in a case in which the Complainant had
been harassed, blacklisted, and fired. Heforfeited hislife, health, and dental insurance, and he was
unableto find other employment. The retaliation against him exacerbated preexisting hypertension
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and caused frequent stomach problems. He experienced problems sleeping at night, exhaustion,
depression, and anxiety. In Gaballa v. The Atlantic Group, Case No. 94-ERA-9, Sec'y Dec. (Jan.
18, 1996), dlip op. at 7, the complainant proffered testimony of a psychologist on hisloss of sleep
and nightmares, changed eating habits, loss of interest in sex, and humiliation. The Secretary there
had to distinguish between damages caused by a confrontation with the complainant’ s supervisors,
which had been settled, and damages caused by discriminatory referencesvery similar to this case.
See also Smith v. Esicorp, Inc., ARB Case No. 97-065, ARB Dec. (Aug. 27, 1998), dlip op. at 2-5,
discussing numerous cases. We notethat in none of these caseswas it necessary to engageinafifty
page discussion of compensatory damages to adequately compare the caseat hand with comparable
cases. Wetherefore concludethat the 30-pagelimitation foundin our original briefing schedulewas
sufficient for Complainant to argue her case, and will not order the Air Force to reimburse her for
attorneys’ fees associated with the over-limit pages.

Although the original briefing schedule did not contemplate a second brief from the
Complainant, wefind that it was appropriateto give Complainant an opportunity to reply to the Air
Force' sbrief. However, wefind that 15 pages should have been sufficient for Complainant’ sreply
to Respondent’ srebuttal brief. Complanant’smotion for leaveto fileareply to Respondent’ sonly
brief on damagesis granted, but the pages are limited to 15, nunc pro tunc.

We adopt thefollowing methodol ogy for recal cul ating the assessment for attorneys’ feesand
costsasreasonabl einthesecircumstances. theattorneys' feesand costsrequested should bereduced
by the ratio that the allowed total number of pages, 45, bearsto the total number of pagesfiled, 79,
or 57 per cent. Complainant’s request for $51,532.35 inattorneys’ fees and $1,970.40 in costsis
reduced to $29,373.44 in attorneys' fees and $1,123.13 in costs.

Complainant also requested that she be allowed to fileapetition for additional feesand costs
incurred since November 15, 1999.7 Decisions of the Secretary hold that a complainant may be
entitled to recover attorneys' fees and costs for time reasonably expended litigating the attorneys
feesissue. See, e.g., Larryv. The Detroit Edison Co., Case No. 86-ERA-32, Sec’y Dec. and Order
on Costs and Expenses Including Attorney’s Fees (May 19, 1992), dip op. at 5 (“Counsel are
entitled to compensation for timereasonably spent in preparing afeeclaim[,]” citing Coulter v. State
of Tenn., 805 F.2d 146, 151 (6th Cir. 1986), cert. denied, 482 U.S. 914 (1987) and Jones V.
MacMillan Bloedel Containers, Inc., 685 F.2d 236, 239 (8th Cir. 1982)). In this case, we will
entertain such a petition.

v In her submissions to the Board, Complainant has noted critically that Respondent often failed to

comply with the procedural expectations of the Board. We agree that Respondent has taken a cavalier
attitudetoward briefing schedules, failing to comply with the time limitsand page limitations for pleadings.
For example, the February 25, 1998, briefing schedule required Respondent s rebuttal brief on the ALJ' s
Decision and Order on Remand to befiled on or before May 12, 1998, and it was not to exceed 10 pages, but
Respondent filed its rebuttal brief of 16 pages on May 29, 1998; Respondent also failed to comply with the
timelimit for filing its reply to Complainant’s Second Supplemental application for Attorneys' Fees, which
was due on November 25, 1999, instead filing a motion for extension of time on December 10, 1999
Respondent’s careless regard for its litigation responsibilities has imposed additional burdens on the
Complainant, thus cortributing to Complainant’ s entitlement to additional fees.
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Complainant should bear in mind the Supreme Court’s admonition that “[a] request for
attorney’ sfees should not result in asecond major litigation.” Hensley v. Eckerhart, 461 U.S. 424,
437 (1983). In addition, we are mindful that requestsfor feesfor preparingapetition for attorneys
fees should not become “a cascading, ‘ad infinitum’ series of fee requests. . . .” Ragan v.
Commissioner of Internal Revenue, 2000 WL 430906, * 3 (5th Cir. Apr. 21, 2000). Complainant
may submit a supplemental application for attorneys' fees and costs incurred since November 15,
1999, not to exceed five typed double-spaced pages, within 20 days of receipt of this order.
Respondent may file aresponse to this supplemental application, not to exceed fivetyped, double-
spaced pages, within 20 days of receipt of Complainant’s supplemental application. No further
briefing and no further requests for attorneys fees will be allowed ?

SO ORDERED.

PAUL GREENBERG
Chair

CYNTHIAL.ATTWOOD
Member

Z Board Member E. Cooper Brown did not participate in the consideration of this case.
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