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ORDER DENYING INTERLOCUTORY APPEAL

Respondent Shaffer Trucking, Inc. hasfiled aninterlocutory appeal of an Administrative Law
Judge’ s order regarding venue of the administrative hearing in this case arising under the Surface
Transportation Assistance Act of 1982, as amended, 49 U.S.C.A. 831105 (1997).

Background

Administrative Law Judge (ALJ) Burch originally scheduled the administrative hearing in
thiscasefor April 4, 2000, in Seattle, Washington, where complainant Gale Cook resides. Shaffer
Trucking filed a “Motion for Change of Venue” arguing that it is a Pennsylvania corporation,
headquartered in New Kingstown, Pemnsylvania, and has no facilitiesin Washington state. Shaffer
Trucking further averred that “[w]ith the exception of Complainant, the individual sinterviewed by
the [Occupational Safety and Health Administration] investigator regarding the termination of
Complainant’s employment all reside in the vicinity of Harrisburg, Pennsylvania.” Respondent’s
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Motion for Change of Venue at 1. The ALJgranted the Motion and issued an order providing that
the hearing would be rescheduled and held in Harrisburg, Pennsylvania. The case was then
transferredto ALJBrown inthe Office of Administrative Law Judges Camden, New Jersey office.

Judge Brown scheduled the hearing for April 17thand 18thin Harrisburg. Inan Order dated
April 17, 2000, however, he continued the hearing “ because of theinability of the Complainant to
afford transportation to the hearing location.” Order at 1. Judge Brown stated:

Before setting another date, the Respondent is notified that it has a
choice of location for the rescheduled proceeding. It will be
rescheduled in Harrisburg, Pennsylvania upon condition that
Respondent paysthe costsof transportation, lodging and areasonable
per diem, or, the matter will be set for Seattle, Washington wherethe
travel will be minimal for the Complai nant.

Id. The ALJ attached a copy of the ARB’s recent dedsion in Hasan v. Commonwealth
Edison Co., ALINo. 1999-ERA-17, ARB No. 99-097, Order Denying I nterlocutory Appeal
(Sept. 16, 1999), to his Order and indicated that the parties might find it “instructive.”? 1d.

Discussion

The ARB generally disfavorsinterlocutory appeals resulting in piecemeal litigation
of cases. Amato v. Assured Transportation and Delivery, Inc., ALJ Case No. 98-TSC-6,
ARB Case No. 98-167, dlip op. at 2 (Jan. 31, 2000); Hasan v. Commonweal th Edison Co.,
supra, slip op. at 2; Allen v. EG &G Defense Materials, Inc., ALJ Case No. 97-SWD-8 &
10, ARB CaseNo. 98-073, dlip op. at 2 (Sept. 28, 1998). Shaffer urgesthe ARB to make an
exception to its general rule in this case, arguing that “the extraordinary circumstances
presented by this proceeding justifies [sic] the Board's immediate review . . . .”
Respondent’s Interlocutory Appeal of Order Regarding Venue at 3. Essentialy, Shaffer
argues that the AL J has misinterpreted the applicable law and procedural requirements and
that Shaffer should not be forced to chose between the ALJ s options for scheduling the
hearing (either reimbursing Cook for histravel expensesto Harrisburg or attending ahearing
in Sesttle).

We are not persuaded that Shaffer's alegations constitute “extraordinary
circumstances’ sufficient to compel the ARB to consider Shaffer’s interlocutory appeal 2

¥ In Hasanv. Commonwealth Edison Co., supra, acase arising under the Energy Reorganization Act,
as amended, 42 U.S.C. 85851 (1994), the complainant sought review of an ALJ s order rescheduling the
administrative hearing. The ALJ ordered the hearing to be held in Chicago, Illinds, where most of the
witnessesresided, rather than in Huntsville, Alabama, within 75 milesof the complainant’ s residence, upon
the respondents’ agreement to pay for the complainant to attend the hearingin Chicago.

g Shaffer aleges: (1) “It appears that Judge Brown may have assumed that Part 24 of Title 29 of the
Code of Federal Regulation [sic] is applicableto the disposition” of this case, (2) if the allegation that Cook
(continued...)
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As we found in Hasan v. Commonwedth Edison Co., supra, dlip op. at 2, “[t]he Board
should be particularly chary of interfering with an ALJ s control over the time, place, and
course of a hearing, but rather should support the sound exercise of an ALJs broad
discretion in this area.”

Conclusion

Accordingly, we DENY Shaffer’s Interlocutory Appeal of Order Regarding Venue
and REMAND the case to the ALJ for further proceedings.

SO ORDERED.

PAUL GREENBERG
Member

CYNTHIA L. ATTWOOD
Member

Z(...continued)

isunable to afford to attend the hearing in Harrisburg was made “in the course of Complainant’s ex parte
communication with Judge Brown, Respondent is unaware of it and, of course was not able to challenge or
rebut Complainant’s contention” and (3) “Judge Brown’ s order also failed to explain why he did not apply
the provisions of 29 C.F.R.818.28 which requiresrequests for continuances tobe filed within fourteen days
prior to the hearing date except for good cause arising after the fourteen day deadline.” We note that Shaffer
did not first rai sethese all egations with the AL Jin the formof amotion for reconsideration. Instead, it raised
them for the first time on appeal to the ARB. Accordingly, there isno factual record by whichto judge the
validity of Shaffer's allegations. Such a record would be especially crucial in considering Shaffer’s
allegationsof potentially detrimental ex parte communicationsand the ALJ salleged failure to comply with
the regulations regarding continuances at 29 C.F.R. §18.28.
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