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FINAL DECISION AND ORDER

Raytheon SystemsCompany and Cubic Corporation petitionfor review of administrative
action by the Administrator of the Wage and Hour Division in this case arising under the
McNamara-O’ Hara Service Contract Act of 1965, as amended (SCA), 41 U.S.C. §8351-358
(1994), and implementing regulations at 29 C.F.R. Part 4 (1999). The Administrator affirmed
an action conforming a wage determination issued for Contract No. N61339-94-C-0027 at the
National Training Center (NTC), Fort Irwin, San Bernardino County, California, to add classes
of employees conformed as the Audio Visual (AV) Specialist I, Il and 11l classifications. The
Administrator stated that conformed wage rates for the classifications were determined by
establishing a corresponding Federal Grade Equivalency (FGE) for each of the threelevels of
AV Specialists, and by assigning wage rates to those three levels which corresponded to the
average rates of comparable employee classificaions with the same FGEs listed in the wage
determination. Petitionerscomplain that the Administrator denied them adequate process, and
that he conformed the employee classes erroneously. We concludethat, on the record asit now
exists, Petitioners received adequate process, and the Administrator’ s choice of methodology
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in conforming theclasseswas consistent with the SCA and itsimplementing regul ationsand was
reasonable.

BACKGROUND
A. Regulatory Framework

Under the Service Contract Act, the Secretary of L abor isresponsiblefor determining the
minimum wage rates to be paid to various classifications of service workers who may be
employed on service procurement contracts subject to the Act. 41 U.S.C. 8351 (1994). The
minimum wage and fringe benefit rates are based either onthelocally prevailing ratesfor service
workers, or the rates in any collective bargaining agreements that already may be in effect
governing the pay of the workforce at the facility. 1d. Prior to entering into a service contract,
acontracting agency is required to notify the Department of Labor’s Wage and Hour Division
of thevariousclassificationsof workersthat will be employed pursuant to the contract, typically
submitting a Standard Form (SF-)98 (Notice of Intention to Make a Service Contract) and SF-
98A. 29 C.F.R. 84.4 (1999); see also 48 C.F.R. Part 22, Subpart 22.10 (Federal Acquisition
Regulations) (1999). In response to the contracting agency's request, the Wage and Hour
Divisionissuesawage determination identifying the minimum hourly wagesand fringe benefits
that must be provided to the classifications of workersemployed onthe contract. 29 C.F.R. 84.3
(1999).

There are occasionswhen the performance of a service contract may require acontractor
to hire a classification of worker that is not listed in the wage determination. When a job
classification necessary to carry out the contract has been omitted from the wage determination,
“the contracting of ficer shall require that any class of service employee which isnot listed . .
. be classified by the contractor so asto provide a reasonable relationship . . . between such
unlisted classification and the classificaions listed in the wage determination.” 29 C.F.R.
84.6(b)(2) (1999). This procedure for adding a“missing” job classification and wage rate to a
wage determination is known as a “conformance action.” Conformance entails compiling a
description of duties performed by the employee classification unde the contract and deriving
wage rates for the classification which reasonably relate to rates already included in the wage
determination for comparable classifications.

The SCA implementing regulations discuss the procedure to be used to establish wage
rates that bear a reasonable relationship to those listed in the wage determination. The
regul ations emphasi ze that “[t] he process of establishing wage and fringe benefit rates that bear
areasonable relationship to those listed in a wage determination cannot be reduced to asingle
formula” 29 C.F.R. 84.6(b)(2)(iv)(A). However, methods are suggested:

Standard wage and salary practices which rank various job
classificationsby pay grade pursuant to point schemesor other job
factorsmay . . . berelied upon. Guidance may also be obtained
from the way different jobs are rated under Federal pay systems
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(Federal Wage Board Pay System and the General Schedule) or
from other wage determinationsissued in the samelocality. Basic
to the establishment of any conformable wage rate(s) is the
concept that a pay relationship should be maintained between job
classifications based on the skill required and the duties
performed.

Id. The federal contractor is required to compensate employees performing in a conformed
classification at the conformed wage rate retroactive to the date work began. 29 C.F.R.
84.6(b)(2)(v).

The conformance procedure is carried out in one of two different ways. In the typicd
case, the contracting officer of the contracting agency requires the contrector to classify any
class of employee employed under the contract but not listed in the wage determination “so as
to provide a reasonable relationship (i.e., appropriate level of skill comparison)” between the
unclassified employees and classifications of employees listed in the wage determination. 29
C.F.R. 84.6(b)(2)(i).

Thereafter, the responsibility for initiating a conformance fallsto the contractor, who is
required to begin that process prior to performance of the work by the unlisted class of
employees. The contractor must submit a written report of the proposed conformance action,
including information about agreement or disagreement by the affected employees or their
authorized representative, to the contracting officer no morethan 30 days after the unclassified
employees begin to perform any work under the contract. Thecontracting officer isrequired to
review thereport and to submit it promptly along with the contracting agency’ srecommendation
and all pertinent information, including the positions of the contractor and employees, to the
Wage and Hour Division (Division). The Division then approves, modifies or disapprovesthe
action or renders afinal determination in the event of disagreement. 29 C.F.R. 84.6(b)(2)(ii).
The Division transmits the final determination to the contracting officer who then must notify
the contractor. The contractor in turn must furnish the affected employees with awritten copy
of the determination or post it as part of the wage determination. 29 C.F.R. 84.6(b)(2)(iii).

The second method for conforming aclassification of employeesto awage determination
occursif the Division discoversthat thecontracting agency and the contractor have not initiated
a conformance and determines that one is required. In that circumstance the Division “shall
make afinal determination of conformed classification, wagerate, and/or fringe benefits which
shall be retroactive to the date such class of employees commenced contract work.” 29 C.F.R.
4.6(b)(2)(vi).

B. Procedural History

In February 1994 the Department of the Navy (Navy) awarded prime contractor Hughes
Technical ServicesCompany (HTSC), now Raytheon Services Company (Raytheon), acontract
for the provision of support operations at Fort Irwin, California. HTSC in turn subcontracted
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with Cubic Corporation (Cubic) for the provision of audio visual and photographic support
services. Contract performance commenced in May 1994,

Cubic determined that contract performancewould require the services of Audio Visual
Systems Specialists employed by its subdivision, Cubic Applications, Incorporated (CAl), for
purposes of producing batle training films and related functions. The contract wage
determination did not include an AV Specialist classification, however. AV Specialists
employed by CAl and assigned to perform the audio visual portion of the contract at the VVoice
and Video Control and Editing Center (VVCEC) at Fort Irwin complained to the contractors
immediately upon discovering the omission and anticipated that HTSC, on behalf of Cubic,
would initiate a conformance. Administrative Record (AR) Tab I. However, in late 1994,
HTSC determined instead that the AV Specialists should receive the wage rates designated for
Photographer I, |1 and |11 classificationsin the wage determination.? 1n 1995, Cubic concurred
that conformance was unnecessary. CAI proposed using the first three skill grades of the
photographer series. Thelntervenor VV CEC DOL employee committee thereafter complained
to the Division about the wage rates adopted by the contractors.

The Division investigated the complaint and attempted conciliation during 1996 and
1997. HTSC/Raytheon, Cubic and the Navy adopted the position that the AV Specialists were
appropriately classified at the Photographer I, 11 and 111 wage rates, whereas the Intervenor
employees urged that they be classified and paid at the Photographer 1V level. The Division
ultimately determined that conformance was necessary because the AV Specialists’ job duties
did not fall withinthescope of the Photographer classificationslisted in the wage determination.
In early 1998, the Division advised the paties that it intended to conform the AV Specialist
classificationsand requested that the parties provide input on the subject of conformance. The
contractors and contracting agency declined. The Division issued the conformance in April
1998. AR Tab B. Thereafter, HTSC/Raytheon, Cubic and the Navy notified the Division that
they objected to theconformance. The Administrator affirmed the conformancein afinal ruling
issued in July 1998.

HTSC/Raytheon and Cubic petitioned this Board for review of the Administrator’s
decision, arguing in part that the Administrator’s failure to disclose the AV Specialist job
descriptionsand the cal cul ations which were used in determining the conformed classifications
and wage rates denied them adequate process. The Administrator responded with further
explication of the methodology employed. Thelntervenor also responded. The Petitionersthen
filed a reply in which they proposed an alternaive methodology for determining conformed
wage rates for the AV Specialist classifications.

On December 17, 1999, we issued an Order to Supplement Record. We permitted the
Administrator an opportunity to provide evidence of the methodology that the Division had

v The photographer classifications in the wage determination ranged from the entry-evel

Photographer | classification to the supervisory Photographer V classfication.
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employed to determine the conformed AV Specialist wagerates, aswell as evidence of how the
methodology was applied. We also permitted the Petitioners and other interested parties an
opportunity to respond to any filing. The Administrator thereafter filed an explanatory
memorandum and supporting documentation (AR Supplement (Supp.)) to which the Petitioners
replied. On February 18, 2000, the Administrator moved for leave to file a memorandum in
response to Petitioners’ reply. Petitioners opposed the motion, but nonetheless submitted
responsive argument. Upon consideration, the motion is granted. The Administrator’s
memorandum and Petitioners’ response are accepted for filing. The Intervenor hasfiled further
argument which also is accepted.

DISCUSSION

Thisconformance admitsto asingularly tortuoushistory, spanning aperiod of morethan
six years. The incomplete record proffered by the Administrator has required development
before the Board, compelling us to prolong the proceeding.? Conformanceis designed instead
for expedition. See discussion under Part I, infra. The Administrator could facilitate this
objective in the future by providing thorough contemporaneous explication of the Division’s
decisions. SeeBiosperics, Inc., ARB Case Nos. 98-141/97-086, May 28, 1999, slip op. at 8n.12
(Administrator’s failure to provide adequate explanation of rationale for conformance
determination may delay Board’ s decision); cf. COBRO Corporation, ARB Case No. 97-104,
Jul. 30, 1999, corrected, Sept. 13, 1999, slip op. at 26-27 (agency must provide the Board with
an appropriate explanation in support of conformance determination).

Intheir appeal of the conformance Petitioners have focused on two issues: Whether the
procedures employed by the Administrator in effecting conformance failed to afford adequate
process, which subsumes issues of notice and opportunity for hearing; and whether the
Administrator abused hisdiscretionin effecting conformance. Weaddresstheseissuesseriatim.

I. Adequate Process

It is important, first, to articulate what Petitioners are not asserting. They are not
claiming that the SCA and its implementing regulations violate the due process clause of the
Fifth Amendment to the Constitution. Nor do they squarely argue that they were denied rights
accorded them under the SCA and its regulaions. Rather, Petitioners challenge: (i)
representations by the Division about the status of the proceeding; (ii) the Division’s asserted

z We requested the Administrator to supplement the record by filing an accounting of the
methodology applied to conform the AV Specialigs. We note that the record is incomplete in other
respects. Exhibitsaremisdng, for example, from the Division invedigator’ snarrativereport at AR Tab
H and from the important May 15, 1996 letter from Cubic counsel Anne Celentino to the Division
investigator, which the investigator discussed in his report, and which the Administrator submitted
belatedly. See Admin. Motion for Leave to File Memorandum in Response to Petitioner’ s Reply filed
February 18, 2000. We deem the record sufficient for requisite findings, however, and note that
Petitioners have not complained about the referenced omissions.
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failure to include job descriptions in the conformance; (iii) the Division’s omission of
information about methodology and its application from the initial conformance and from the
Administrator’s final determination affirming the conformance; and (iv) the timeliness of the
Administrator’ sfinal determination. Petitionersarguethat theserepresentations and omissions
impaired its ability to partidpate in the conformance procedure and to challenge the
conformance result.

Based on our examination of the recordin its entirety we are persuaded that Petitioners
were afforded adequate opportunity to participate in and challenge the conformance over its
protracted course.

A. Petitioners Opportunity to Participate Generally

In order to evaluate Petitioners’ claim that they were denied an opportunity effectively
to participate in the conformance determination we provide a detailed higory of that process.
The AV Specialists whose classification and wage rates are at issue here perform duties in
support of abattlefield training mission at Ft. Irwin. Inbrief, the AV Specialists record footage
of battlefield exercises and edit it to incorporate computer displays, maps, overlays, terrain
models and narration for use in training military units. Specialists provide support for “Real-
timeoperations,” e.g., transmission of battle action and communicationsto acontrol center, and
record and edit “After Action Reviews’ of the battlefield exercises by military personnel.
Videotape editing, which comprises asignificant portion of the AV Specialist job, is described
at AR Tab H at 4, 6-7. The wage determination applicable to the contract did not list an AV
Specialist series or contain AV Specialist wage rates.

Inlate 1994, primecontractor HTSC evidently considered whether to request thatthe AV
Specialist positions be conformed pursuant to the requirments of 29 C.F.R. 84.6(b)(2).
According to the Division investigator, HTSC thereafter decided not to request conformance
because the SCA Directory of Occupations base statement for the photographer series
“*mention[ed]’ motion picture and video cameras and equipment,” and AV Specialists, in its
view, thereforecould be subsumed withinthe Photographer classification. Cubicconcurredwith
the decision not to request conformance because the Photographer classification had a
“reasonably related skill level to video production tasks” performed by the AV Specialists. As
related by CAI to the Division investigator:

The Photographer | is an untrained, entry level position, typically
applicable for the employee’s first 90 days, with 1 person so
classified. The Photographer Il is the company’s experienced
video technician, one who has been cross-trained on all video
tasks, with 16 persons. The Photographer I11s are the company’s
shift leaders, numbering 6. The shift leaders are responsible for
interpreting standard operating procedures and assuming
responsibility for prioritizing the work of other technicians.
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AR Tab H at 5-6 (footnotes omitted).

In 1995 affected AV Specialists filed a complaint with the Division arguing that as
journeymen AV Specialiststhey were erroneously classified as Photographersi|1, and should be
classified at the higher Photographer 1V level. The Division’s investigation of the complaint
spanned atwo-year period. Therecord showsfrequent interaction during this period among the
Division investigator, HTSC/Raytheon, Cubic, CAl and the Navy concerning whether
reclassification to Photographer IV -- and later whether conformance -- was appropriate.
Considerable discussion centered on job duties performed by the AV Specialists as compared
to the Photographer classifications.

The employees’ original complaint to theDivision requested reclassification rather than
conformance. Evidently because the parties were all in agreement that conformance was not
necessary, the Division investigator initially examined the possibility of classifying the AV
Specialistsat ahigher wagelevel withinthe Photographer classificationdespitereservationsthat
conformance was necessary. In March 1996, the Division advised CAl that the AV Specialists
were misclassified at the Photographer 11 level and instead should be classified as Photographer
IVs. The Division provided CAl with a line-by-line comparison of duties and skill levels
between AV Specialists and the SCA definition for Photographer 1V. The comparison utilized
information provided by AV Specialists. Cubic responded in a May 15, 1996 letter, which
discussed the AV Specialist job duties and affirmed the propriety of classification at the
Photographer 1l level.# Cubic provided the Division investigator with a National Training
Center-produced videocassette which explained video control center operations and the process
for producing battle training films. The investigator elicited comments from AV Specialists,
who provided him with information to augment the videocassette. In June 1996, the employees
submitted additional argument and information in support of classification at the Photographer
IV level.

After examining all proffered materials, the investigator reconsidered his initial
conclusion that the AV Specialists simply could be classified at a higher level in the
Photographer classification without adding anew job classification through conformance. The
definition and occupational base statement for the SCA photographer series referred to video
equipment and videotape editing only tangentially ¥ which led the investigator to conclude that

¥ The Administrator submitted the May 15, 1996 letter from Cubic to the Division invegigator
with his February 18, 2000 Memorandum in Response to Petitioner’s Reply. Appendedto that |etter
werean organizational chart depicting theAV productionoperation and position descriptionsforthe AV
Specialistswhich had been incorporated into CAl’ ssubcontract. Thisdocument wasnot indudedinthe
Administrative Record filed in September 1998, and the Administrator offers no explanation for its
omission. However, the letter is discussed in detail in the investigator’s narrative at AR Tab H at 8.

¥ The Photographer 1V description states that “[t]ypical examples of equipment used at thislevel

include ultra-high speed, motion picture production, studio televigon, animation cameras, specialized
(continued...)
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the intent of the provisions was “to outline the potential scope of the work performed by a
“Photographer” and not to incorporae other non-photographer occupational classifications
within the scope of that definition.” AR Tab H at 9 (emphasisin original).

Therefore, in July 1996 theinvestigator notified the Navy by letter that thecomplaint was
being referred tothe Division’ s National Office as afailure to conform? AR TabH at 8-9. He
requested that the Navy file areport and recommendation concerning conformance pursuant to
29 C.F.R. 84.6(b)(2)(i) through (v) and discussed conformancewith the Navy contracting officer
by telephone. In November 1996 the Navy declined to submit the conformance report and
recommendation requested by the Division. Instead, it adopted Cubic’s position that the AV
Specialists properly were included under the Photographer Il classification and submitted a
summary of its position. AR Tab H at 9; Petition for Review (Pet. for Rev.), Exhibit (Exh.) 6
at 2.

By letter of November 18, 1996, the Division provided the Navy with Federal Grade
Equivalency information derived from the SCA Directory of Occupations, and on December 4
the Division investigator met with the Navy contracting officer and a site representative. The
ensuing discussions suggested to the investigator that the Navy’ s podtion (classification of AV
SpecialistasPhotographer I1) “wasdictated |ess by [an] assessment of skillsand responsibilities
than by [a] consideration of the cost implications.” AR Tab H at 12. In January 1997, the
Division requested that the Navy provide information about the wage deter mination. The Navy
responded in March 1997 with aprocurement chronology. AR Tab G¢

By letter dated August 12, 1997, the Navy contracting officer notified the Division that
he had been “advised by HTSC that you have had recent discussions with CAl” regarding the
classification of the AV Specialists. The officer reiterated that the position advanced by the
Navy in November 1996 remained unchanged, i.e., that journeymen AV Specialist job duties
were consistent with the SCA definition for the Photographer 11 classification. ARTabE. The

4(...continued)
still and graphic cameras, electronic timing and triggering devices, etc.” AR Tab B.

) According to the Navy, a similar letter was sent to CAl. Petition for Review (Pet. for Rev.),
Exhibit (Exh.) 6 at unnumbered p. 2.

g During this period Petitioners continued to adhere to their position that no conformance was

necessary, and that AV Specialigswere properly classified at the Photographer|, 11 and I11 levels. Thus,
for example, the record includes a May 29, 1997 memorandum from CAI to Cubic in which CAI
suggested that Cubic and CAIl modify their position and instead classify AV Specialists variously at
Photographer I1, 111 and IV levels depending on an employee’ sindividual job duties. Job descriptions
would be revised to segregate particular tasks. Few individuals, detailed to perform the most complex
tasks almost exclusively, would be compensated as Photographer IVs. Most AV Specialists would be
compensated at the Photographerlll level. AR TabF. Nothingintherecordindicatesthat thisproposal
was ever acted on by Cubic.
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letter alluded to “ numerouscommunications” withthe Divisioninvestigator “ regarding theissue
... during 1996 and early 1997” and affirmed that the Navy “will object to and request
headquarters-level resolution of any direction issued to HTSC or CAIl which would require
reclassification of these employees to a position above the Photographer 11 level.” 1d.

On February 25, 1998, two and one half years after the Division had notified the Navy
that it was necessary to conform the AV Specialist class of employees and requested that the
Navy initiatethat processin accord with the requirements of 29 C.F.R. 84.6(b)(2), the Division
advised HTSC/Raytheon and Cubic that it intended to conform the AV Specialist class of
employees and asked the contractors to provideinput. The contractors’ reply, daed March 4,
provided no input other than to state that they had attempted to contact the Navy contracting
officer but had received no response. See AR Tab B.

The Division issued conformed wage rates for the AV Specialist positionson April 24,
1998. AR Tab B. In hisletter to Petitioners attorney, the Assistant District Director stated:
“ Ample opportunity has been given for the prime contractor, subcontractor, and Department of
Navy to participate in this conformance but none have chosen to [do] so.” HTSC/Raytheon
submitted a response dated M ay 5, 1998, which provided in pertinant part:

Based on [HTSC/Ratheon’ § discussions with both Cubic,
and the Contracting Officers, we have been advised that all parties,
including our client, object to the wage rates established by the
conformance. | am, by copy of this letter to the Contracting
Officers, Mr. Rhodes and Ms. Dillon, asking that they confirm for
you inwriting their intent not to incorporate these new wagesrates
into the existing contract.

Pet. for Rev., Exh. 3. Hughes/Raytheon also sent a letter dated May 12, 1998, to the Acting
Administrator of the Division:

[T]he Wage & Hour Division recently conducted a conformance
for the position and set new wagerates. Wewere advised of these
new rates by letter dated April 24, 1998 from the Assistant District
Director . . ..

In our subsequent conversations with [the ADD], we
understood that the case would be referred back to Washington,
D.C. for further proceedings. | have endosed a copy of my May
5, 1998 letter to Mr. Taverner’s [sic] regarding our client’s
position on the conformance and the new wagerates. Let usagain
reiterate, our client disagrees with the new wage rates established
asareault of theconformance. Webelievethese wageratesreflect
compensation for duties and responsibilitiesthat presently do not
exist at the Ft. Irwin location.
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The purpose of our letter isto advise you of our objection
to these new wage rates, and to urge you to first attempt
conciliationof thismatter through aninter-agency discussion. Our
office is available to provide assistance in any way possible to
facilitate such a conciliation.

Id., Exh. 5 (emphasisin original).

The Administrator issued a final determination affirming the conformance on July 28,
1998. AR Tab A. The Administrator explained that the wage rates had been conformed first,
by establishing Federal Grade Equivalencies for the AV Specialist I, Il and Il classifications
under U.S. Office of Personnel Management Standard Classification Methodology and second,
by “averaging the rates of the classifications with the same FGEs within the Information and
Arts broad occupational category” of the wage determination. On January 14, 2000, pursuant
to ARB order, the Administrator supplemented the record with information documenting the
methodology employed to achieve the conformed wage rates.

Although the Petitioners argue that they were denied an effective opportunity to
participate in the conformance process, the record of this case plainly shows otherwise. First,
the SCA regulations direct contractors and contracting officerstoinitiate a conformance action
when a needed job classficaion and wage rate is missing from a wage determination, even
beforethe affected employeesbegin towork onthecontract. 29 C.F.R. 84.6(b)(2)(ii). Thus, the
Petitioners were responsible under the SCA for taking the lead in requesting a conformance
action and providing the necessary data to the contracting agency and the Wage and Hour
Division, but failed to do so.

Second, when the Division concluded (pursuant to 29 C.F.R. 84.6(b)(2)(vi)) that a
conformance was necessary and notified the parties, the contracting agency and the Petitioners
had ample opportunity during the ensuing 2-year long process to submit a description of the
duties performed by the AV Specialists and propose awage structure for the classifications that
would be added to the wage determination. |nstead, Petitioners merely asserted in numerous
communications that the AV Specialists should be dassified at the Photographer I, Il and 11
level, maintaining this position long after the W age and Hour Division had notified them that
this approach had been rejected and that wage rates for the AV Specialist classifications needed
to be set.

In sum, it is clear that Petitioners had ample opportunity to participate meaningfully in
the conformance process, but elected to limit their participation primarily to denying that the
process was necessary at all.” Based upon these facts, we conclude that Petitioners were not

u Of course, Petitioners had submitted information to the Division investigator in the course of
his investigation. As we discuss below, it is that information that the Division used to conform the
(continued...)
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denied the opportunity to participate in the conformance process generdly. We next address
their more spedfic concerns.

B. Representations Regarding Status of the Proceeding

Petitioners argue that the Division misrepresented the conformance decision issued by
the Assistant District Director (ADD) of the Division’s Santa Ana, California, Office to be a
preliminary finding rather than an actual “determination.” As aresult, Petitioners argue, they
were denied an opportunity formally to request reconsiderati on, which arguably would have
entailed submission of their evidence for consideration by the Administrator prior to making a
final determination pursuant to 29 C.F.R. 84.6(b)(2)(vi). Petitioners were correct in
understanding that the conformance transmitted to them by the ADD (AR Tab B) would be
reviewed by the Administrator; pursuant to their request the conformance was reviewed.
Nothing associated with this procedure prevented Petitioners from submitting information for
the Division’s and/or the Administrator’s consideration at any stage, however.

Thelanguageof theADD’ sApril 24,1998 | etter notifying Petitionersof the conformance
beliestheir suggestion that the findings were in some manner advisory or submitted merely for
purposes of discussion. In the letter, the ADD first referred to an earlier letter in which the
Divisioninformed Petitionersthat it intended to conform the classifications and wage rates and
requested input. The ADD then referred to Petitioners responding letter “in which you
informed me that you had repeatedly attempted to contact the contracting officer but had
received no response.” AR Tab B at 1. The ADD concluded: “Ample opportunity has been
given for the prime contractor, subcontractor, and Department of the Navy to participatein this
conformance but none have chosen to [do] so.” Id. The letter advised that “the Department of
Labor has conformed the jobs and [that] the following classifications, and wage determination
areapplicabletothecontract.” Itthenlistedthe AV Specialist classifications, the corresponding
Federal Grade Equivalencies (FGE) and the conformed wage rates. 1d. at 1-2. That the
classifications had been conformed in accordance with the cited FGE schedule was evident
under the terms of the letter.

In support of their contention that the ADD conformance letter was ambiguous,
Petitioners point to conversations with the AD D following issuance of the letter in which they
requested additional information, namely job descriptions and calculations. According to
Petitioners' attorney, the ADD advised him that the proceeding would be referred to the
Division’sNational Office. Petitioners' Reply Brief (Pet. Reply Br.), Exh. 8. Therecord shows
that Petitioners’ attorney objected to the conformance in aMay 5, 1998 letter to the ADD and
a May 12, 1998 letter to the Administrator in which he referred to completion of the

7(...continued)
positions.
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conformance and receipt of the conformed wage rates. Pet. for Rev., Exhs. 3 and 5& The
attorney attested to an understanding that the Division thereafter would engage in final
administrative action. These statements are consistent with an understanding that the first
conformance letter “is not the Final Determination . . . from which our client is required to
appeal.” Pet. for Rev., Exh. 3. Thus,itisclear that Petitionerswere awarethat the Division had
made a conformance determination, and that upon consideration of their objections by the
Administrator, final agency action would be forthcoming.

Final action took the form of the Administrator’s July 28, 1998 letter afirming the
Division’ sconformance. Petitionersassert that they ex pected to engagein adifferent procedure.
In the May 5 letter to the ADD, their attomey stated:

As | understand it, under the current circumstances, you have no
choicebut to refer the case back to Washington, D.C. Youadvised
us that there would be an effort to resolve the case informally on
an inter-department basis between the Department of Labor and
the Department of the Navy at the Washington, D.C. level. Failing
that, the matter may haveto belitigated and aRequest For Review
challenging the conformance may need to be filed.

Pet. for Rev., Exh. 3. In the May 12 letter to the Administrator, the attorney stated: “The
purpose of our letter isto advise you of our objection to these new wage rates, and to urge you
tofirst attempt conciliation of this matter through an inter-agency discussion.” Id., Exh. 5. The
SCA implementing regulations nowhere provide for an “informal . . . inter-departmental”
procedure, and to this extent Petitioners' stated expectations were not founded in any realistic
understanding of the conformance process. In any event, regardless of their understanding of
the next steps in the conformance process, Petitioners were accorded significant opportunities
throughout the proceeding to apprize the Division of their position on appropriate means of
conformance. As noted previously, they chose to participate instead by objecting to
conformance and asserting the propriety of classifying the AV Specialists at the Photographer
[, 11 and 111 levels. Under these circumstances Petitioners cannot argue successfully that they
were denied adequate process in this respect.

C. Lack of Job Descriptions

Petitionersassert that the ADD’ sfailure to append AV Specialist jobdescriptionsto the
April 24, 1998 conformance “ma[de] it impossible for the sub-contractor and/or contractor to

g Inthe letterto the ADD, Petitioners’ attorney gated: “Weareinreceipt of your April 24, 1998,
letter in which you advised usthat the conformance of the Audio-Visual Spedalist position had been
completed, and provided uswith the newly conformed wage rates.” In theletter to the Administrator,
he stated: “[T]he Wage and Hour Division recently conducted a conformance for the position and set
new wage rates. W e were advised of these new rates by letter dated April 24,1998 . ..."
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understand the precise scope of the duties anticipated in the conformed positions and/or to
formulate any informed decision asto the groundsfor challenging such findings.” Pet. for Rev.
at 2. Evenif it were true that without position descriptions for the conformed classifications,
Petitioners would have had difficulty determining which of its AV Specialists should be
classifiedas AV Specialist I, I or 1112 the lack of those descriptionsdid not impair Petitioners’
ability to challenge the conformance. As the employer of the AV Specialists, CAl — Cubic’s
subsidiary — certainly knew precisely what its employees dutieswere. From the outset of the
conformance, Petitioners have had the information necessary to argue that the actual job duties
and responsibilities of the AV Specialistsworking at the Ft. Irwin facility did not comport with
the positions to which they were being conformed.

We are not persuaded, on this record, that the Division’s failure to append position
descriptionsto the conformance denied Petitioners adequate process. Petitionerswere aware of
the job duties the AV Specialists were actually performing and could have challenged the
Federal Grade Equivalencies and wage rates contained in the conformance asincommensurate
with those duties. They did not do so.

D. Disclosure of Methodology and Its Application

Petitionersarguethat they have been denied an adequate opportunity to challenge agency
action because the Division failed to explain the methodology that it employed to evaluate the
AV Specialist positions and derive wage rates. The Administrator's AR Supplement has
remedied the omission for purposes of determining whether the Division’ s methodology and its
application comported with thelaw and wasreasonabl e. Seediscussionunder Part 11, infra. The
issue of adequate process remains, however. For these purposes the questions are whether the
Division denied Petitioners a meaningful opportunity to challengethe conformance before the
Administrator by failing to provide a detailed account of the conformance methodology and its
application and, if so, whether disclosure at that |evel of review was essential in order to afford
Petitioners adequate process. These are not insubstantial questions because the timing of
disclosure bears on the issue of adequate process. The Administrator s review represents the
final determination of the programagency responsible for administering the SCA, and the scope
of our review of that determination islimited.2? On the other hand, the forum provided by the
Administrator’ sreconsideration offers Petitioners the potential for more searching review than
might be achieved through the Board’ s appellate process. If adequate process requires detailed
disclosure of the conformance methodology and its application at the program level, then it

£l In fact, it isby no means clear that it would have been at all difficult; Cubic had already
classified the AV Specialists at three different levels within the Photographer classification.

1 We review the Administrator’ s action in this case to enaure that it comportswith the SCA and

implementing regulationsand is reasonable. Environmental Chemical Corp., ARB Case No. 96-113,
Feb. 6, 1998, dip op. at 3.
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might be necessary for us to remand the case to the Administrator to afford Petitioners the
opportunity to present the Administrator with a fully-informed challenge to the conformance.

However, it is Petitioners who declined to put forth a recommended methodology and
apply ittothe AV System Specialist positionsand therefore declined to avail themsel ves of their
most meaningful opportunity to participate in the conformance procedure. Under these
circumstances we conclude that the Administrator’s failure— until review before the Board —
to articulate the methodol ogy used by the Division once it wasrequired to step in and conform
the classifications did not deny Petitioners adeguate process.

The SCA regulations providethat: “[the] conforming procedure shall beinitiated by the
contractor;” the contractor must submit “ [a] written report of the proposed confor ming action,”
includinginformati on about empl oyee agreement or disagreement, to the contracting officer; and
after reviewing the proposal, the contracting officer must forward the report together with a
recommendation to the Division. 29 C.F.R. 84.6(b)(2)(ii). The regulations anticipate that a
variety of methodologies appropriately may be employed by the contractor in preparing the
conformance proposal. See 29 C.F.R. 84.6(b)(2)(iv)(A) (e.g., “[s|tandard wage and salary
administration practices which rank various job classifications by pay grade pursuant to point
schemes or other job factorsmay . . . berelied on”; consideraions include “ skill required and
dutiesperformed”). Upon receipt of the contractor’ s proposed conforming action, together with
the contracting agency’s report and recommendation, the Division “will approve, modify or
disapprove the proposed action or render a final determination in the event of disagreement . .
.." 29 C.F.R. 84.6(b)(2)(ii).

The conformance procedure in this case took an entirely different course, however,
because Petitioners declined to initiate the conformance as directed under the regul ations, and
the Navy failed to direct the Petitioners to initiate the conformance. Petitionersdid not submit
a proposed conformance, by which they compiled a description of the duties performed by the
employee class and proposed a methodology for adding the unlisted class of employees to the
wage determination. Thisfailureto initiate the conformance processledto theinitiation of that
processby the Division pursuant to 29 C.F.R. 84.6(b)(2)(vi). Once tha process was underway,
and in spite of the Division’sinvitaion to provide information, Petitioners refused to provide
evidence which would have assisted the Division in making its section 4.6(b)(2)(vi)
determination, and instead continued to insist that the AV Specialists were appropriately
classified within the Photographer series at the Photographer I, 11, and 111 levels.

The Section 4.6(b)(2)(i) through (v) conformance procedure contemplates a shared
responsibility among parties. Contractorsand other interested partiescontributetheir proposals
before the Division issues a conformance. Had Petitioners participated as required by the
regulations, by proposing aconforming action and amethodol ogy supportingthat action for the
Divisionto approve, modify or disapprove, the methodol ogy ultimately applied would have been
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discussed.t? Petitionersshould not be heard to complain about denial of adequate processwhen
they largely abdicated their role in the procedure.

Petitioners received adequate notice in any event. The conformance issued by the
Division was grounded expressly on particular Federal Grade Equivalencies. See AR Tab B.
The choiceof the stated equivalencies, initself, provided Petitionerswith abasisfor challenging
the conformance before the Administrator. Petitioners could have proposed alternative
equivalencies or methodologies which arguably would have achieved a more appropriate
result.2? They could have done so while maintaining their position that conformance was not
the appropriate action to be taken. See, e.g., COBRO Corporation, ARB Case No. 97-104, slip
op. at 9 (petitioner argued both that conformance was not necessary, and thatconformed rate was
incorrect). Instead Petitionerschose to advance the barest of objectionswhen requesting review
by the Administrator. The Administrator stated in response: “We note your disagreement with
the conformance. However, in the absence of any new information, we must reaffirm the
conformed rates.” AR Tab A at 2 (emphasis supplied). We are unableto divine any legitimate
reason for delaying participaion in the conformance process until Board review of the
conformance, since SCA expertiseresidesinthe program agency,and our review of final agency
actionislimited. Wereject thecontention that Petitioners were denied adequate processin this

respect.
E. Timeliness

Petitionersadvised the Administrator of their objectionto theconformanceby | etter dated
May 12, 1998, and the Administrator affirmed the conformance 47 dayslater, on July 28, 1998.
Petitionersargue that they were prejudiced astheresult of the Administrator’ sfailureto comply
with the time limitations appearing at 29 C.F.R. 84.56(a) (2).

The regulatory provision cited by Petitioners applies to wage determinations (not to
conformances) and requires the Administrator either to issue a decision within 30 days of
receivingarequest for reconsiderationof awagedeter mination or to notify therequesting party
within the 30-day period that additiond time is required. In contrast the regulations set no
temporal limitation on the Administrator’ s reconsideration of aconfor mance. Indeed, they do
not provide for any reconsideration whatever. See 29 C.F.R. 84.6(b)(2)(i) through (vi).
Therefore, we reject Petitioners’ argument that the Administrator’ sfailure to comply with the
time limits for reviewing wage determinations prescribed in 29 C.F.R. 84.56(a)(2) deprived
Petitioners of any process to which they were due under the conformance procedures.

w Participationprior to issuance of the conformanceisprudent giventhat theregulationsaressilent

as to any procedure for reconsideration of the Division’s determination by the Administrator. Thus,
although the Administrator did consider Petitioners’ objection to the conformance, the regulations did
not require him to do so.

12 Indeed, Petitioners belatedly proposed an alternative methodology in their reply brief filed
before the Board. Pet. Reply Br. at 14-22, Exhs. 9 and 10.
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Il. Abuse of Discretion

Petitioners do not directly challenge the Administrator’'s determination that a
conformance of the AV Specialist positions was required?® Instead, they argue that the
Administrator abused his discretion in effecting conformance by: (1) failing to consider wage
rates prevailing in the geographic locality in which the contract was performed; (2) basing the
conformance upon job descriptions which did not accurately reflect the work performed by the
AV Specialists; and (3) incorrectly applying the classification standards contaned in the OPM
Audio/Visual Production Series GS-1071.

We begin our evaluation of the Administrator’s conformance of the AV Specialist
positions by emphasizing the fundamental differencesbetween the wage determination process
and the conformanceprocess. Wage determinations dictate the minimum wage rates to be paid
to classifications of employees under a service contract and are incorporated into bid packages
and eventually into the contract itsdf. “Thus all bidders .. . are provided with the same
information concerning the minimum wage rates that must be paid on a federal . . .
procurement.” Pizzagalli Construction Co., ARB Case No. 98-090, May 28, 1999, slip op. at
5 (parallel Davis-Bacon Act procedure). The procedures utilized by the Wage and Hour
Division for issuing an initial wage determination typically involve extensive analysis of
statistical datarelating tolocally prevailing or collectivdy-bargainedrates. See29 C.F.R. 84.51.
Challenges to original wage determination ratesmust be made prior to the date that bids are
submitted on a procurement. 29 C.F.R. 84.56 (“Inno event shall the Adminigrator review a
wage determination or its applicability after the opening of bids[.]”). This requirement is
essential to an equitable procurement process, ensuring that “competing contractors know in
advance of bidding what rates must be paid so that they bid on an equal basis.” Pizzagalli
Construction, Inc., ARB Case No. 98-090, May 28, 1999, slip op. at 5 (quoting Kapetan,
Inc.,WAB Case No. 87-33, Sept. 2, 1988, slip op. at 8 (Davis-Bacon Act)).

In contrast, aconformanceis limited to adding an employment classification which was
omitted from awage determination. Itoccursafter bidding on the contract has concluded and
assumes “that the wage determination that was included in the bid specifications essentially is
correct [with] the limited deficiency . . . that a needed job classification and wage rate are
missing.” COBRO Corporation, ARB Case No. 97-104, slip op. at 10. The conformance
procedure is designed to facilitate expedited addition of amissing classification and wage rate
while simultaneously maintaining the integrity of the bidding process. “Itis. .. alimited

= It is extraordinary that, after having refused to engage in the conformance process, as required
by 29 C.F.R. 84.6(b)(2), and instead objecting throughout the process that conformance of the AV
Specialist positionswas nat appropriate, Petitioners haveabandoned that argument before us, and argue
only that the conformance wasnot done properly. We note that there can be no doubt that conformance
of the AV Specialist postionswas necessary. The job duties of the Photographer classfications bear
little resemblance to the work of the AV Specialist positions. Indeed, this is precisly the type of
circumstance for which the conformance process wasdesigned.
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process, with limited review by the Board.” 1d. at 11. The Administrator must (1) determine
which classifications already included in the wage determination are most comparable in terms
of skill to the class of employee performing under the contract but omitted from the wage
determination, and (2) derive awagerate for the omitted dasswhich isreasonably relatedto the
includedrates. The Administrator isaccorded broad discretion in establishing aconformed rate,
“and hisor her decisionswill bereversed only if inconsistent with the regulations, or if they are
‘unreasonablein somesense, or . . . exhibit[] an unexplained departure from past determinations
.. .." Environmental Chemical Corp., ARB Case No. 96-113, Feb. 6, 1998, slip op. at 3
(quoting Titan 1V Mobile ServiceTower, WAB Case No. 98-14, May 10, 1991). Aswe discuss
below, wereject Petitioners’ challengesto the Administraor’ sconformance of the AV Specialist
positions.

A. Prevailing Wage for the Geographic L ocality

Petitionersargue that in conforming the AV Specialist dassifications, the Division was
required -- and failed -- to “establish a wage rate for the jobs in question that reflect[ed] the
prevailing wage for comparable work performed in the locality of Ft. Irwin.” Pet. for Rev. at
8. Petitioners cite data which they consider relevant to the conformance of the AV Specialist
positions:

(a) Within the general Ft. Irwin area, the only other individuals
who perform duties comparable to those of Audio Visual
Specialists I-111, are individuals working at small local television
stations. The jobs at the present wage rates (which are
considerably lower than the conformed wage rates) are prime jobs
within the Ft. Irwin area and people from the television stations
frequently quit their jobs to work in Ft. Irwin because the pay is
significantly higher.

(b) The statement of work at Ft. Irwin specifies that the video
technicians work quality be equal to the National Association of
BroadcastersStandards (“NAB”) for commercial videorecordings.
The NAB issued a1995 compensation and fringe benefit report for
individuals engaged in commercial television and video work.
According to the report (a copy of which was submitted to the
DOL) compensation in the Western Region of the United States
for an operator technician, technical director, and film tape
editor/producer director and floor director ranged from $26,000 to
$30,500 ayear. At or about the same point in time, individuals
working as Photographer 11’ s at theFt. Irwin facility were earning
$16.43 an hour or $34,174 a year, well in excess of the NAB
guidelines.
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Pet. for Rev. at 8-9. Itisevidentfromthe Petitioners’ submissionthat they harbor afundamental
misunderstanding of the differing purposes of a wage determination and a conformance. As
stated by theBoard of Service Contract Appealsin analogous circumstances:

The Petitioner had the opportunity and obligation to seek review
of the wage determination prior to the award of the contract. . . .
Having not availed itself of the opportunity to challenge the wage
determination, Petitioner should not be heard to complain that the
conformance process did not provide as precise a comparison
between job classifications as it would desire.

Kord’' s Metro Services, Inc., BSCA Case No. 94-06, Aug. 24, 1994, slip op. at 5. Conformance
does not entail ade novo wage determination. The Administrator thusisnot required to conduct
asurvey to establishlocally prevailing wage rates when conforming classifications. Rather, his
responsibility is to establish a wage rate that reasonably relates to those contained in the
applicable wage deter mination. See Clark M echanical Contractors, Inc., WAB CaseNo. 95-
03, Sept. 29, 1995, slip op. at 4 (Davis-Bacon Act). Seealso CACI, Inc., CaseNo. 86-SCA-OM-
5, Mar. 27, 1990, slip op. at 17 (“conformance process should not replicate the initid wage
determination procedure, since that could create an unfair advantage for some contractors, and
also create more lengthy post-contract-award conformance procedures’). Of course, because
the wage rates which were included in the wage determination were based upon locally
prevailing wage rates, as required by the SCA regulations, thereis an indirect link between the
conformed AV Specialist wageratesand rates prevailing in thelocality. That indirect link isall
that the SCA regulations require when ajob classification and wage rate have not been listed on
the wage determination and aconformanceof the position is necessary. Therefore, the fact that
the Administrator declined to consider locally prevailing wage rates for persons performing
audio-visual work in this case does not render the conformance inconsistent with the law or
unreasonable.

B. AV Specialist Position Descriptions

Petitioners also assert that the Administrator based his conformance on inaccurate
positiondescriptionsfor the AV Specialists, and that asaresult the AV Specialist positionswere
conformed at ahigher wage rate than was appropriate. Thepremise of the conformance process
isthat the conformed rates should bear a“reasonabl e relationship” to the wage rates for jobs of
comparable skill level that werelisted in the applicable wage determination. Therefore, thefirst
stepin conforming aposition to classificationsin awage determination isto determine what the
job duties of the position to be conformed are. Petitioners complain that the Division failedin
that endeavor:

Intheend, itisirrelevant what the employer saysin itsjob
descriptions, what the employees say in their job descriptions, or
evenwhat thejob descriptions contained in the Statement Of Work
contain. They could all be incorrect. What matters, and what
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should be the foundation of the conformance, is what the
employees in question are actually doing and what skills are
required to perform the work in question.

This is the fundamental dispute in the case at hand. The
contractor has objected to the conformance, in large part, on the
grounds that the job descriptions apparently used in the
conformance do not reflect the actual work performed. It isthe
obligation of the Administrator to insure that the express
requirements of the CFR and the ClassifiersHandbook are met. It
has failed to do so in the present case and the ARB should not
enforce the conformance on such grounds and/or should request
that an evidentiary hearing be set to establish the actual job duties
performed by the employees in question.

Raytheon Systems Company’s Opposition to Administrator’'s Motion for Leave to File
Memorandum in response to Petitioner’s Reply at 3. This argument again underscores
Petitioners' fundamental misapprehension of the conformance process. As we discuss below,
Petitionersthemsel ves provided the Division with specific information regarding thejob duties
of the AV Specialists, and the Administrator relied upon that information exclusively in
determining the job dutiesof the AV Specialist positions.

Therecord containsseveral documentswhich purport to describethejob dutiesofthe AV
Specialist positions at Ft. Irwin:

. A May 15, 1996 letter from Cubic counsel Anne Celentino
totheDivisioninvestigator, which discussed thejob duties
of the AV Speciadlistsin detail (Cubic Letter). Attachment
to Motion for Leave to file Memorandum in Response to
Petitioners’ Reply, filed February 18, 2000.

. Position descriptionsfor Photographersl, 11, and 11, which
were attached to the Cubic letter and identified as having
beenincorporatedinto CAl’ ssubcontract. SeeCubicletter,
and Exhibit 2

. A May 29, 1997 memorandum from Ruth Van Sickle of
CAI to Cubic’s Celentino which contains a description of
thework whichCAI wasresponsible for performing under
the contract (CAl Memorandum). The responsibilities
listed are identified as being taken directly from the

14/

These position descriptions also appear at AR Tab D, Appendices “Photographer” |, [1 and I11.
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Statement Of Work — Addendum 1l1l. AR Tab F,
Attachment |.

. A position description for “Audio/Visual Sydems
Specialist” at Ft. Irwin,written by Tom Gibbons (otherwise
unidentified), and approved by Jm Wood (otherwise
unidentified) dated December 12, 1995. Attached to the
CAl Memorandum, AR Tab F, Attachment II.

. A 1996 vacancy announcement for a Photographer I,
attached to the CAl Memorandum, AR Tab F, Attachment
[1.

All of these documents were provided to the Division investigator by Petitioners. And all of
them were used to some extent in describing the job dutiesof the AV Specialist positions at Ft.
Irwin in the course of conforming the positions.

First, in his narrative, the Division investigator relied almost exclusivdy on the
description of the AV Specialists job duties contained in the May 15, 1996 Cubic Letter. AR
Tab H at 6-7. Cubic counsel Celentino devoted the body of that letter (which was written in
responseto theinvestigator’ sinitial determination that theAV Specialistswere classified attoo
low alevel in the Photographer classification) to a detailed description of the job duties of the
AV Specialists who were then employed at Ft. Irwin. She noted that:

There are currently twenty three audio/video systems
specialists (“video technicians’) working at Fort Irwin. Six are
classified as Photographer 11I's, sixteen are classified as
Photographer I1's and one is classified as a Photographer 1. As
you are aware, once a video technician completes ninety days of
employment, he/she is reclassified as a Photographer I1. Shift
leaders are classified as Photographer 111’ s.

Cubic letter at 2. Attorney Celentino identified the attached job descriptions as follows:
“Position descriptionsfor Photographersl, 11 and 11 were also included in the Hughes proposal
and wer e incor porated into CAl’ssubcontract. (See Exhibit B).” 1d. (emphasis supplied).

Although the Cubic letter is far more detailed than the position descriptions which were
attached to it, it isin large part consistent with those descriptions. A comparison of the Cubic
letter and the Division investigator’ s narrative leaves no room to doubt that the Cubic letter was
the source of almost thewhole of theinvestigator’ sdescription of theAV Specialistpositions®

1 The investigator’s narrative contains a more detailed description of the real time operations

(continued...)
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Second, the 1997 CAl Memorandum (the stated purpose of whichwas to articulate CAl’s
“position on the DOL wage determination of the Audio/Video Systems Specialists. . .”) relied
on, and appended, the Statement of Work (“*SOW") in describing the job duties of the AV
Specialists:

The Audiovisual and Photographic Support SOW (attached)
specifies 13 major tasks that the A/V Specialist may be[illegible]
to perform.

Upon reexamination of current SOW tasks, we have concluded
that items “e” (Special Projects and Non Rotational Events) and
“k” (Real-time Operations Support) specify tasks that warrant
photographer IV level skill, responsibility and decision making.
Iltem*“g” (Support to Any type of Rotation) impliesthe possibility
of theNTCA/V Specialist being requiredto perform extraordinary
tasks in support of “non-standard” rotations. SOW item “c”
(Battle Execution Summary Tape) tasks require skills appropriate
to aPhotographer 111. All other technical tasks are commensurate
with typical tasks performed in Commercial TV stations and
[should] be classified as Photographer 11 tasks. . . .

CAl Memorandum at 1-2. Also attached tothe CAl Memorandum were the December 12, 1995
“Job Description” for AV Specialistsl, 11, and 111, and the 1996 CAl vacancy announcement for
a Photographer | (which repeats verbatim the general duties of the AV Specialist | contained in
the December 12, 1995 Job Descripti on).

Third, in hisJuly 28, 1998 final ruling on the conformance the Administrator stated that
theDivision had relied upon “the contractor job descriptions, the contract statement of work, and
the Wage and Hour investigativefindingsregarding thework performed” by the AV Specialists
in determining their job duties. AR Tab A. The job descriptions to which the Administrator
referred are the position descriptions for Photographer I, 11, and 11 that had been attached to the
Cubic Letter, aswell asthe December 12, 1995 Audio Visual Systems Specialist job description
attachedto the CAl Memorandum. Therefore, all threeof the sourcescited by the Administrator

19(...continued)

duties of the AV Specialists. AR Tab H at 6. No source is specifically listed for this description.
However, theinvedigator doesreferto a CAl memorandum dated September 19, 1995, “which outlines
the functional aspects of CAl’s video effort and includes the video technician’s job description within
the Photographer series.” AR Tab H & 6 n.11. This CAl document was not included in the
Administrative Record. See discussion at n.2, supra.
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are linked to Petitioners’ submissions either directly (the contractor position and job
descriptions, and the contract statement of work) or indirectly (theinvestigator’ sfindings based
upon the Cubic Letter). Moreover, all of the job dutieswhich are specifically cited in thefinal
ruling arederived verbatim from documentsoriginally provided to theDivision by Petitioners.X¥

Fourth, Labor Department personnel management specialist CarolynL. Alston prepared
detailed evaluations for the Federal Grade Equivalency of the AV Specialist I, 11, and Il1
positions. Memorandum from CarolynL. Alstonto NilaStovall, dated January 12,2000 (Alston
Memorandum), submitted in response to Board Order to Supplement Record. The Alston
Memorandum listed the job duties for each of the threelevels of AV Specialist. All of the job
duties cited in the Alston Memorandum are derived virtually intact from the Position
Descriptions attached to the Cubic Letter and submitted to the Division by Petitioners’

Therefore, there can be no doubt tha the Division based the conformance of the AV
Specialist positions exclusively upon documents provided by Petitioners. However, Petitioners

1/ We guote this passage of the Administrator’ sfinal ruling in full and identify source documents

in brackets:

[T]he Audio-Visual Specialist series operates a variety of audio and
video equipment [12/12/95 Job Description]; edits and dubs
audio/video tape [same]; creates computer graphics, duplicates and
transfers audio/video products to various formats [same]; replays
audio/video products for use in mobile and fixed theater presentations
and operates real-time computer system and remote camera display
systems[same]; developsand mounts 35mm film[Position Description
for Photographer | attached to May 15,1996 Cubic Letter (PD 1);
SOW item “k"]; tactically deploys the Mobile Video Units on the
battlefield to record key learning points [PD I]; locally recordsvideo
information from locations where transmission isnot possible[PD I];
performs preventative maintenance and inventory control duties on
related equipment [12/12/95 Job Description]; ensuresthat the quality
of all products [is] sufficient to clearly record computer displays,
maps/overlays, terrain models [SOW]; maintains an archive library of
video products [SOW item “f”] and prepares audio/visual products for
shipment [SOW item “i”]; writes scripts, treatments, and storyboards
for audio/visual products [12/12/95 Job Description].
1 The Alston evaluation statement of AV Specialist 11 job duties also includes the following
language which derives from the December 12, 1995 job description appended to CAl Memorandum:
“IT]he incumbent normally performs duties making routine technical decisions based on their
knowledge of equipment specifications, standard operating proceduresand customer direction. Consults
the shift lead audio/visual systems specialist on clarifications of standard[] procedures and non-routine
customer issues.” AR Tab F, second attachment at 2.
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now seek to disavow the substance of those submissions. Thus, in reply to the Administrator’s
supplement totherecord, Petitioners submitted adeclaration of Mike St. John, program manager
for the Combat Maneuver Center Instrument Systems at Fort Irwin. The St. John declaration
disputes that AV Specialists regularly perform certain duties enumerated in the Alston
evaluation. The gravamen of the declarationisthat the AV Specialist | isnotlocated physically
in the field and has no responsibilities associated with MV Us except for receiving, monitoring
and adjusting their transmissions2?

If the St. John declaration is taken at face value, it would appear that some of the job
duties of the AV Specialist series listed in the Administrator’s final ruling and the Alston
Memorandum are not actually performed by the AV Spedalists. However, those discrepancies
existed in Petitioners' own documents, which Petitioners then provided to the DivisionX
Because Petitionersdeclinedto initiate a conformance, the Division wasrequired to act: “Upon
discovery of failure to comply with paragraphs (b)(2)(i) through (v) of this section, the Wage
and Hour Division shdl make a find determination of conformed dassification, wage rate,
and/or fringe benefitswhich shall be retroactiveto the date such class of employees commenced
contract work.” 29 C.F.R. 84.6(b)(2)(vi). The regulations impose no particular standards for
the Administrator to apply in making the Subsection (vi) conformance determination, thereby
accordingthe Division considerabl elatitude when the contractor hasabdicated itsresponsibility
to engage in the conformance process. Where, as here, the Division has utilized position
descriptions provided by the Petitioner contractors in an attempt to determine the duties
performed by theunlisted class of employees, Petitioners cannot complain that theresult merely
was approximate.

18 The declaration may be summarized as follows: The AV Specialist | classification provides
technical support to Real-time operations by monitoring Mobile Video Unit (MVU) taping from a
control room station to ensure that Real-time feed is transmitting to the recorder. The military, rather
than the AV Specialist, deploys the MVU cameras. The AV Specialist verifies MV U sites from the
control room station. AV Specialists relay information to the military and the contractorsrather than
directany of their activities. AV Specialistsdo not monitor “all” microwavesignals. They monitor only
the microwave signals from specified MV Usto ensure quality and to assist in adjustingthe signd. AV
Specialists do not develop and mount 35 millimeter film, or log or label raw video fromthefield. Nor
do they record FM audio traffic. They do not keep a maintenance discrepancy log and merely report
inoperative equipment to Raytheon technicians for repair and replacement. AV Specialists are not
responsible for collecting battlefield footage and company/platoon After Action Reviews or for
transmittingto the Real -time operationfor distribution to the theater and to analystsfor viewing in Real -
timeor near Real-time. They similarly are notresponsibleforvideo recordingat locationsinaccessible
to MV Us or for maintaining the MV Us.

2 It is highly dgnificant that at the time the various position and job descriptionswere provided

to the Division, AV Spedalists were working on the contract at Ft. Irwin. Thus, at the time Petitioners
providedthose documentsto theinvestigator,thejob dutiesthe AV Specialistswereactually performing
Were no secret to them.
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Even more perplexing than Petitioners apparent failure initially to provide accurate
position descriptions for the AV Specialists is their failure to submit any information or
argument to the Administrator when objecting to the conformed wage rates. Petitioners
responded to the conformance by “adviging]” the Administrator “of [their] objection to these
new wage rates. . .” and stating that, “[w]e believe these wage rates reflect compensation for
dutiesand responsibilitiesthat presently do not exist at the Ft. Irwin location.” Pet. for Rev., EX.
5; see also Ex. 3. However, Petitioners submitted nothing to the Administrator to support this
contention. Even at that late date in the process, had Petitioners submitted accurate position
descriptionsfor the AV Specialist series, it is reasonabl e to assumethat the Administrator would
have taken them into account in reaching his final ruling. We must assume that Petitioners
expected that the Board would second guess the Administrator’s effort to describe the AV
Specialist positions based on the available evidence. They did so at their peril.

In any event, thediscrepanciesthat Petitioners assert exist in the AV Specialist job duty
descriptionsare not of such amagnitude asto cause usto concludethat the Administrator abused
hisdiscretion. The primary functions of the AV Specialistsinvolve recording incoming audio
and video communications, editing those transmissions into battl e tapes, preparing “video and
[communication] cuts,” tracking thelocation of military units asthey perform the battletraining
exercises, performing various maintenance tasks, preparing composite tapes for use in “After
Action Reviews,” and recording the After Action Reviews onto video. See, e.g., Cubic Letter
at 2-5. The Cubic L etter andthe CAl Memorandum both indicate that an AV Specialist prepares
battle tapes (in conjunction with a Tactical [Feedback] Andyst (TAF)), monitors Real-time
operations and produces After Action Reviews. The Cubic Letter likensthe TAF to a director
and the AV Specialist to an editor. These comparisons find support in the Audiovisual
Production Series used by personnel management specialist Alston in conforming the
classifications. Under the series descriptions, directors “translate the script into the various
audio and visual dements that will communicate the desired message to the audience. They
designthesetsand lighting, conceive additional visual elements such asgraphicsand animation,
and select music and sound effects . . . .” In contrast, “editors are responsible for all post-
production processes . . . i.e., assembling, adjusting, and enhancing the audio and visual
elements....” Editorsuse computerized equipment, monitor and control the technical quality
of the product, construct scenes from raw videotape, achieve visual continuity between scenes
and blend in audio elements. Editing functions may be done in real time. U.S. Office of
Personnel M anagement (OPM) A udiovisual Production Series GS-1071 at 3-4.

For these reasons we are persuaded that the Administrator’ sarticul ation of thejob duties
of the AV Specialistsis, initsessentials, close enough to the actual duties of the AV Specialists
to be sustained.

C. Determination of comparable classifications and derivation of reasonably
related wagerate

As we have stated previously, the process of conforming an unlisted classification to
those listed in the wage determination requires: (1) a determination of which classifications
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already included in the wage determination are most comparable in terms of skill to the class of
employee performing under the contract but omitted from the wage determination, and (2) a
derivation of awage rate for the omitted class which isreasonably related to the included rates.
Petitioners raise two objections to the Administrator’s application of these principles to the
conformance of AV Specialists, which we conclude are without merit.

First, we can discern little basis for Petitioners' challenge to the Division’s use of the
Classification Standard for the Audiovisual Production Series to determine the Federal Grade
Equivalencies. The series covers positions which “perform[] work in the production of
videotaped and live television programs; live and prerecorded radio broadcasts; motion picture
films; broadcast type closed circuit tel econferences; and other similar productions, such asslide
showswith sound accompaniments.” AR Supp., U.S. OPM Audiovisual Production Series GS-
1071 at 1. Evaluation of the AV Specialist Il and 111 classifications contemplated that “[t]he
work [additionally] requires the ability to plan, organize, and direct” the work of associated
technical personnel. 1d. “Functional” areas covered under the series include the work of
producers, directors and editors. The series position description for the editor function, in
particular, parallelsthe AV Specialist job duties. 1d. at 4. Use of the seriesfinds supportinthe
CAIl Memorandum, which advances the position that “the NTC video operation and the duties
performed (including complexity and responsibility) by the A/V Specialists equate to the job
descriptions recognized by the [National Assodation of Broadcasting] in a commercial TV
stationsuch asproducer/director, [illegible] director, floor director, film/tape editor and operator
technician.” AR Tab F at 2. This comparison is consistent with CAl’s obligation unde the
SOW to “provide television, video, audio, computer graphics and photographic support of the
Operations Group at the National Training Center.” AR Tab F, first attachment. 22

Second, we reject Petitioners’ argument that the Division failed to determine correctly
a wage rate for the omitted class which was reasonably related to wage rates which were
included in the wage determination. Personnel management specialist Alston evaluated the
journeyman AV Specialist I and supervisory AV Specialistlll classificationsusing grade-level
criteria contained in the Classification Standard for the Audiovisual Production Series
exclusively. She employed those criteriain conjunction with criteria contained in the Primary

2 Given the evident fit of AV Specialists within the audiovisual production series, we consider

nonsensical Petitioners’ assertion that the Specialistscome within the series exclusion of “ positionsthat
involve such work as carpentry, electrical work, audio recording, and other similar work in a trade or
craft in connection with audiovisual productions” U.S. OPM Audiovisud Production Series GS-1071
at 1. This exclusion contemplates labor performed in arranging for taping, rather than taping and
editing. Nor do we find compelling Petitioners’ distinction between “professional” and “non-
professional” series. Pet. Reply to Supp. at 10-11. The Audiovisual Production Seriesapplies to the
positionsenumerated in the series definition and described in theensuing information. If, for example,
an individual produces, directs or edits television, radio or other audiovisual productions, then his
position would be evaluated pursuant to the series. That an individual filling such a position has not
“complet[ed] a specified curriculum at arecognized college or university” (id. at 11) does not, initself,
render the position a* trade” or “craft” subject to exclusion from the series.
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Standard for the Factor Evaluation System (AR Tab J) when evaluating the entry-level AV
Specialist| classification. Sheexplaned: “ The Classification Standard for theGS-1071 Series
Is written in the Factor Evaluation Format. The GS-09 is the lowest grade listed on the
conversion table. As a result, the Primary Standard was used to make a Federal Grade
Equivalency for this GS-07 level.” The Classification Standard directs in this regard: “The
grade level criteria in this standard cover typical full performance positions at grades GS-9
through GS-13. When aposition failsto meet the lowest, or exceeds the highest level provided
for a particular factor, evaluate that factor using the [Factor Evaluation System] Primary
Standard along with this standard.” U.S. OPM Audiovisual Production Series GS-1071 at 5-6.
Use of the Classification Standard for the Audiovisual Production Series wasreasonable. The
series represents the position classifications within thefederal government which most nearly
approach the AV Specialist classifications engaged under CAl’ ssubcontract at Fort Irwin. Use
of the Primary Standard for the Factor Evaluation System to evaluate the AV Specialist |
classification also was reasonable in light of the fact that the Classification Standard expressly
requiresit.

Having determined the Federal Grade Equivalency for eech AV Specialist classification,
specialistAlstonidentified the other employeeclassificationswithin the* Information and Arts”
broad category of the wage determination which carri ed the same grade equivalency. See AR
Tab K. The wage rate for the AV Specialist | classification entailed averaging the rates of the
other GS-7-equivalent classifications, namely Audiovisual Librarian, Exhibits Specialist II,
[llustrator || and Photographer I11. The AV Specialist || wagerate entailed averaging the GS-9-
equivalent classifications of Exhibits Specialist |1, Illustrator 111 and Photographer V. Alston
conformed the AV Specialist 111 classificaion at the wage rate accorded the Photographer V
classification—thesingle GS-11-equivalent classification withinthe Information and Artsbroad
category 2

The conformance methodology employed in this case, grounded in OPM Standard
ClassificationMethodol ogy, comeswithinthe Administraor’ sprerogaiveto rank classfications
“by pay grade pursuant to point schemes or other job factors” and to obtain guidance “from the
way different jobs are rated under Federal pay systems,” including “[the] Federal Wage Board
Pay System and the General Schedule.” 29 C.F.R. 84.6(b)(2)(iv)(A). It additionally
incorporates a concept “[b]asic to the establishment of any conformable wage rate,” i.e., “that

2 Because the wage rate for oneof the four GS-7-equivalent classificationsdiffered significantly
fromtheothersinthelnformation and Artsbroad category of the wage determination, Al¢on conformed
the AV Specialist | classification at an average rate slightly lower than that accorded the high-end
Photographer 111 classification. All three GS-9-equival ent classificati ons were compensated at the same
wagerate; theratesfor the AV Specialist || and Photographer IV classificationsthuswereidentical. The
wage rates for the AV Specialist |11 and Photographer V classifications also were identical snce no
averaging was possible. These circumstances explain the identity of wage rates for the AV Specialist
I and Photographer IV classificationsand for the AV Specialist 111 and Photographer V classifications,
which caused Petitionersto opinethat the Division had not appliedthe stated methodol ogyin achieving
the conformance results. See Pet. Reply Br. at 17.
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apay relationship should be maintained between job classifications based on the skill required
and theduties performed.” Id. Finally, theconformedwage rates aretied directly to rates|isted
in the wage determination as required in order to preserve the integrity of the bidding process.
Petitionershavefailed to show that the Administrator’ sconformance choiceswere unreasonabl e
or inconsistent with applicablelaw.

CONCLUSION

For theforegoing reasons, thepetition for review isdenied, and the Administrator’ sfinal
determination issued July 28, 1998, is affirmed.

SO ORDERED.

PAUL GREENBERG
Chair

E. COOPER BROWN
Member

CYNTHIA L.ATTWOOD
M ember
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