U.S. Department of Labor Administrative Review Board
200 Constitution Avenue, N.W.
Washington, D.C. 20210

In the Matter of:

DIVERSIFIED COLLECTION ARB CASE NO. 98-062
SERVICES, INC.
DATE: September 25, 1998

Inrerequest for review and
reconsideration of Wage Deter mination
No. 97-0364

DECISION AND ORDER OF REMAND

This case is before the Board on the petition of Diversified Collection Services, Inc.,
(Diversified) seeking review of the March 13, 1998 final ruling of the designee of the Acting
Administrator, Wage and Hour Division (Administrator) issued pursuant to the McNamara-
O’ Hara Service Contract Act of 1965, as amended, 41 U.S.C. 8351 et seq. (1994) (SCA). See
29 C.F.R. 888.1(b)(6), 8.7(b) (1998). Diversified challengesthe Administrator’ sruling that its
request for review and reconsideration of Wage Determination (WD) 97-0364 was filed
untimely. Diversifiedisjoined inits chalengeto the Administrator’ s ruling by the contracting
agency, the Financial Management Service of the Department of the Treasury (FMS).

For the reasons set forth below, we grant Diversified's petition with regard to the
Administrator’s timeliness ruling and remand the case for the Administrator to address the
merits of the parties challenges to wage determination WD 97-0364, as applied to FMS
Contract No. T-fms-97-19.

BACKGROUND

TheTreasury Department’ sFinancial Management Service awarded anegotiated contract
for collections services to Diversified on September 30, 1997. The contract did not includea
wage determination, as required by the SCA. AR Tab D¥ On October 7, 1997, Diversified
received from FMS a notice of a unilateral modification of the procurement contract
incorporating SCA wage determination WD 97-0364, which had been issued by the Wage and
Hour Division on September 24, 1997. The wage determination established prevailing wage

v The abbreviation “AR” refers to documents found in the Adminigrative Record, which are

further identified by AR tab.
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rates for collection agentsin 14 |ocations throughout the United States, including a $12.86 per
hour rate for San Leandro, California, where Diversifi ed conducts business. AR Tab J.

Following inquiries to the FM S contracting officer and the Wage and Hour Division,
Diversifiedfiled aformal request for review and reconsideration of the wage determination with
the Administrator on December 9, 1997. AR Tab |. By letter of December 18, 1997, issued by
Nila Stovall, Chief, Branch of Service Contract Wage Determinations, the Wage and Hour
Division denied the request as untimely. AR Tab H. On January 7, 1998, Diversified filed an
appeal of the December 18, 1997 rulingwiththisBoard. AR Tab G. By motion of February 13,
1998, the Administrator objected to the Board' s consideration of Diversified' spetition, arguing
that the December 18 letter was not a final dedsion of the Administrator for purposes of 29
C.F.R. 88.1(b) (1998). AR Tab D. By letter of March 13, 1998, signed by the Nationd Office
Program Administrator, Corlis Sellers, the Administrator reaffirmed the December 18, 1997
denial of Diversified' srequest for review and reconsideration of WD 97-0364. AR Tab A. On
May 8, 1998, the Board issued an order clarifying the status of the appeal, directing the
Administrator to file the administrative record, and providing aschedul e for thefiling of further
briefs in this matter? The Department of the Treasury Financial Management Service
intervened as an interested party on June 25, 1998.

DISCUSSION

In order to maintain a fair and effident procurement operation, it is essential that
questions about SCA wage determinations beraised in atimely fashion. The Administrator’s
initial December 18, 1997 ruling on thetimeliness of Diversified’ srequest rdied on aprovision
in the SCA regulations (29 C.F.R. 84.56(a)) that precludes review of a wage determination by
the Administrator “later than 10 days before commencement of a contract in the case of a
negotiated procurement . . ..” AR Tab H. Section 4.56(a) explains that the time limitation “is
necessary in order to ensure competitive equality and an orderly procurement process.” Id.

This reasoning was abandoned in the Administrator’s March 13, 1998 final decision, in
which the Administrator acknowledged that it would have been impossiblefor the contractor to
request review of the wage determination within the time provided by Section 4.56(a) because
the contractor was not aware of the wage determination until it received the contract
modification from FMS on October 7, 1997, aweek after the award of the contract. AR Tab A.
As suggested by the Administrator’'s March 13 ruling (and as explicitly conceded by the
Administrator on appeal), the circumstances in this case vary from the ordinary procurement
processin which awage determination typically isissued and incorporated into a procurement

¢ The Board's May 8, 1998 Order set June 25 as the deadlinefor the filing of briefsin reply to
the Administrator’s response brief. Order at 3. FMSfiled itsinitial brief in this matter on June 25,
1998. The Adminidrator filed a response to the FMS brief on July 16, 1998. On August 3, 1998,
FMS filed areply brief. The July 16, 1998 response of the Administrator is hereby accepted and
FMS' August 3 motion for filing of its reply brief ishereby granted.
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contract prior to itsaward. |d.; Statement of the Acting Administrator in Opposition to Petition
for Review at 4; see 29 C.F.R. 84.5(a) (1998).

This Board's predecessor, the Board of Service Contract Appeals (BSCA), similarly
considered achallengeto awage determination that wasissued after aprocurement contract was
awarded, under the mechanism outlinedin 29 C.F.R. 84.5(c)(2). InreWage Determination No.
90-1029 (Rev. 6) as Applied to Service Contractsin Jasper Co., Missouri, BSCA Case No. 94-
10, Dec. 30, 1994. Recognizing the need for someadministrative mechanism for evaluating a
wage determination issued under such circumstances, in Jasper Co. the BSCA concluded that
any request for review of awage determinationincorporated post-award must befiled beforethe
Wage and Hour Division within a reasonable period of time. Jasper Co., slip op. at 3. Under
the facts before the BSCA in Jasper Co., the Board concluded that a challenge to the wage
determination submitted two months after the wage determination was received was
unreasonable. Asthe Administrator now concedes, the dispositive issue before usis whether
Diversified acted within a reasonable period of time in requesting review and reconsideration
of the wage rates for collection agents, WD 97-0364.

Inconcludingthat Diversified’ sDecember 9, 1997 request for review and reconsideration
would not be considered, the Administrator relied on two factors: (a) the conclusion that the
period of time between Diversified's receipt of the October 7 wage determination and its
December 9 request for review was excessive, citing Jasper Co.; and (b) the assertion that
Diversified’s December 9, 1997 request “did not include any data” from which the Wage and
Hour Division could review and reconsider the wage determination. AR Tab A. Based on the
record before us, we respectfully disagree.

The allowable length of time between a party’ s receipt of awage determination and the
filing of arequest for review and reconsideration depends on the particular circumstances of
each case. It is undisputed in this case that Diversified had no knowledge of the wage
determination prior to the negotiated bid award on September 30, that Diversified first learned
of the wage determination rates when it received FM S’ s contract modification on October 7,
1997, and that Diversified did not file its request for review and reconsideration until
approximately two monthslater on December 9, 1997. InJasper Co., the Board concluded that
atwo month delay wasunreasonable and in thiscase Diversified' s request similarly was filed
two monthsafter it became aware of the wage determination. However, we find the two cases
distinguishable.

InJasper Co., theU.S. Department of Housing and Urban Development (HUD) awarded
a contract for property management and maintenance services that included a wage
determination that did not apply to the county where the work wasto be performed. Only after
theaward of the contract did HUD recognizeitserror and ask the Labor Department’ sWage and
Hour Division for a correct wage determination. The Division provided the new wage
determinationto HUD approximately two monthsfollowing HUD’ srequest. Two months after
HUD received the new wage determination, it filed a request for review and reconsideration.
Jasper Co., slip op. at 2.
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Several factors distinguish the present case from the matter before the BSCA in Jasper
Co. For example, the petitioning party in Jasper Co. was afederal contracting agency familiar
with thereview and reconsideration process, and which al ready had been in communication with
the Wage and Hour Division in connection with the issuance of the wage determinaion. Thus,
the petitioning party already was thoroughly engaged in the process befor e the disputed wage
determination was issued. Further, the wage determination issued for HUD involved semi-
skilled employee classifications that are routinely issued by the Department, and thus did not
raise any unusual issues. In this context, the BSCA appropriately concluded that HUD’ s two-
month delay in requesting review and reconsi deration of the post-award wagedetermination was
excessive and therefore untimely. In contrast, Diversified’'s first awareness of the wage
determinationcamewhenit received the FM Snotice modifying the collectionsservicescontract.
Further, the arguments raised by Diversified suggest that there are some novd problems
associated with the collection agent dassifications wage schedule, because the industry’s
compensati on policy is not based simply on an hourly wage rate system.

As Diversified correctly notes, the pertinent regulatory provisions at 29 C.F.R. Part 4,
Subpart B do not specifically address the circumstances in which Diversified was placed when
FMS modified the procurement contract post-award. Faced with a lack of clarity in the
regulations, Diversified represents that it contacted the Wage and Hour Division by telephone
but experienced delays attempting to reach a Wage and Hour officid who could provide
guidance regarding those regulatory provisions. Diversified Reply Brief at 5-6; see AR Tab G.
In addition, the record indicates that FM S was barraged by inquiries from other debt collection
contractorswho, like Diversified, were unfamiliar with the procedures for objectingto awage
determinationissued by the Wage and Hour Division. AR Tab G. On therecord before us, the
Board is satisfied that Diversified acted promptly to raise its concerns about the wage
determination, and did not delay in attending to the matter.

We note also that, unlike the circumstances considered in Jasper Co., the wage
determination incorporated post-award into the Diversified contract (WD 97-0364) did not
supersede a previously issued wage determination, butinstead was thefirst wage determination
that had been issued by the Wage and Hour Division for incorporation into the debt collection
contract awarded to Diversified by FMS. See AR Tab D, Attachment A; Tab G. Without
guestion, interested parti es seeking to protest awage determinationthat has been issued after the
award of a contract must be diligent in pursuing their remedy before the Administrator and the
Board; inthefull context of thiscase, however, we concludethat Diversified’ stwo-month delay
in submitting aformal request for review and reconsideration was not excessive.

With regard to the Administrator’s March 13, 1998 assertion that Diversified failed to
submit appropriate data when it filed the request for review and reconsideration, Diversified
contends that its request was delayed by its efforts to obtain data in support of its challenge to
the wage determination, and the company further states that it submitted such data to the
Administrator as part of its review request. We find that the record supports this claim.
Contrary to the Administrator’s final decision, Diversified's December 9, 1997 request was
accompanied by supporting wage data.  Specifically, Divesified submitted a 1996
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Compensation Survey, compiled by the American Collectors Associaion, Inc. AR Tab D,
Attachment A. Inaddition, Diversified’s December 9 request stated that Diversified wasin the
process of compiling wage data specific to Alameda County, California, pursuant to the
statements of one Wage and Hour official regarding the need for such data. Id. The record
indicates that data regarding wages paid to collectors in Alameda County was submitted by
Diversified to the Administrator on January 29, 1998. AR Tab E. Diversified’s efforts to
develop and provide wage datarelevant to its challengeto WD 97-0364 provide further support
for the conclusion that Diversified made a diligent effort to perfect its request for review and
reconsideration, and that thetime period required wasreasonabl e under the circumstances of this
case.

ORDER

For the foregoing reasons, we conclude that Diversified Collection Service' s December
9, 1997 request for review and reconsideration of WD 97-0364 was timely. We therefore
GRANT Diversified spetitionwith regard to thetimelinessissueand REM AND the casetothe
Administrator for a decision on the merits of Diversified’s request.

The Administrator isdirected toissueafinal ruling pursuant to Section 4.56(a)(2) within
45 days of the date of this decision and order.

SO ORDERED.

PAUL GREENBERG
Member

CYNTHIA L. ATTWOOD
Acting Member
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